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.Synopsis. 

Acquisition by prescription 
•Burden of proof 
Customary right 
Defences . . 

* Discotinuance”—Meaning 
Enjoyment 


Enjoyment, for less than statutory 
period 

Interruption • 

Light.and air... 

Lost grant 
Nature, of righ.t 
Ownership and easement 
Positive .easement 
Profits a prendre 
Poof 

Right against Government „ . .. 

Right of fiihery 

Right of way 
Right to Support 
R'ght to water 
8cope 

Tenent—If can acquire by prescription 
User (See also Easements Act—S. 15— 
(7) Enjoyment . 

V/hat rights can be acquired 
When acquirable 
Who can acquire 
Miscellaneous. 

1. Acquisition by prescription. 

■S. 15—Acquisition by prescription—Essen- 

tialspK'. • , ... 

When an easement is claimed, the plaintiff has 
to establish user for the statutory period. He has 
to estabbfh that the user was as of right, but the 
law presumes that it was as of right, that is to say, 
th^at i| had a lawful origin, if the plaintiff proves 

’ hptorioili' user. That presumption, 
rebuttable and the defendant may show, 
he can, that the facts are such that the user was 
t as pf right} e. g.> he can show that the user 


‘ 24. 

25. 

26 . 
27. 



was under licence not amounting to a grant, or he 
can show fraud in the sense it is used in relation to 
the subject, or he can show force, or lie can show 
secrecy. These latter would go to destroy the 
effectiveness of the user; the former would go to 
show that it was not as of right. The words ‘as of 
right’ signify no more than that the enjoyment must 
be by a person in the assertion of a right. 

It is d.ffieult to see how, before the statutory 
period has expired, any person using a way over 
another’s land or exercising an easement over 
another’s land without any grant could be free 
from the danger of being treated as a trespasser. 
The attitude of the law is to Taise after- certain 
period an irrebuttable presumption that the person 
exercising the easement for that period has been 
granted a right. But until that period has come to 
an end, there is no such ; presumption, and in the 
great majority of cases, it would be open to the 
owner of the servient tenement, in the absence of 
the statutory presumption to show that there was 
no such grant and to show in effect that the acts of 
the person claiming a dominance amounted to a 
tr, spass. 171 lnd. Cas. 121=20 N.L.J. 12= I-L-R* 
(1938) Nag. 21. 

•-S. 15—Acquisition by prescription. 

-Right ol user by prescription cannot be acquired 

where the grant is in the nature of a licence and not 
of an easement right. A.I.R. 1934 Pesh. 96= 152 
lnd. Cas. 141. 

-S. 15—Acquisition by prescription—Right 

to discharge water into another’s land, 
whether can be acquired where water has to 
pass through intervening public path. 

Where a person has, for more than 20 years, 
been discharging water from his land on to the 
defendant’s land by lawful means, he will acquire 
a legal right to discharge such water on to the 
defendant’s land even though the two lands are 
not contiguous but separated by a public path, and 
even though an easement in the strict sense of the 
term, might not have been acquired against the 
Secretary of State in respect of th6 public path 
by user for more than 60 years. A.I.R. 1934 Mad. 
543 = 40 L.W. 281 = 1934 M.W.N. 597 = 67 M.L.J 
382 = 152 lnd. Cas, 659. 


EASEMENTS ACT (5 of 1882) — S. 15—1. 


Acquisition by prescription. 


-Ss. 15 and 28—Acquisition by prescription 

Ettentofcne right—D itermining factor. 

In the case of a right of easement acquired by 
prescription, the evidence regarding the probable 
intention of the parties and the purpose tor which 
the right was acquired would be afforded by the 
accustomed user. The ext nt of the right must 
be measured by the extent of the enjoyment 
proved in any particular case. The use must be 
the reasonable use for the purposes of the land 
in the condition in which it was while the user 
took place and any expansion of the user or the 
purposes for which the easement may have been 
used is not permissible. 227 Ind. Cas. 44= 1946 
A.VV.R. (H. C.) 579=1946 A L.J. 365 = A.I.R. 1947 
All. 86=1946 A.L.VV. 602=1946 O.YV.N. (H.CO 1- 

-S. 15—Acquisition by prescription—Ease¬ 
ment is acquired in land and not against 
persons. 

The Easements Act does not contemplate any 
acquisition of an easement against an occupier and 
not against an owner. An easement is acquired in 
Hie land and against one or more of the persons 
interested in the land. As S. 15 states that the 
right acquired by prescription shall be absolute, 
it is not possible to hold that such a right should 
exist only against the occupier and not against the 
owner. Iftherightisabsolute.it must be a right 
in the land itself and an absolute right against all 
persons connected with the land whether as owners 
or as occupiers. A.I.R. 1937 All. 428= 1937 A.LJ. 
249=1937 A.WR. 215 = 1.L.R. (1937) All. 511 = 
169 Ind. Cas. 666 . 

—S. lg—Acquisition by prescription—One party 
executing deed allowing the other to build 
house in any way he liked—Right of easement, 
if can be claimed by successors of party who 
executed deed. 

Where, in a partition between A and B, B by a 
document allowed A to build his house in any way 
and years later, B's successors claimed a right of 
easement against A and were met by the argument 
that the document barred the claim: 

. that the document merely empowered A 

to build Ins house in any manner he thought fit 
it did not amount to a relinquishment of the right 
of easement which would accrue to B or his 
successors in title after the prescribed period Q f 
twenty years had expired. The parties were not 
dealing with hypothetical rights which were to 

materialize in future, if a t all. If certain rights of 
future easement were intended to be restricted Sr 

cancelled by the parties, nothing would have been 
easier than to make it clear by a sPec.fic reirr^Vl 
to them. A.I.R. 1936 Lah. 109=162 Ind. Cas 733 

•-S. 15 — 

Metnods of. 

The known methods of acaiiirmcr *«> 
by prescription under the ln d fan law ™ ent 

par .& ss c £Ji 

1 wax 


- f \J \J • 

Acquisition by prescription_ 


sic!?7 f Acqu j sition by Prescript! 

*0 IS OI Winpr a: .. . r 


easement’ includes a variety of rights similar 
to those illustrated in the section- Pasturage, 
fishery, ferry and similar rights of easements 
have been frequently upheld as those acquired by 
prescription and it is possible to acquire a right 
of prescriptive easement for storing, tor threshing 
floor and for using particular lind as courtyard. 

14 Bom. 213; 5 Cal-945, Ref. 123 Ind. Cas. 757 
A.I.R. 1930 All. 410. 

S. I 5 —Acquisition by prescription. 


to digit's 5 “‘oft" confined 

«*“•<» therein” ^ 


A title to easement is not complete merely 
upon the effluxon of the period mentioned in 
the statute, viz., 20 years and however long the 
period of actual enjoyment may be, no absolute 
or indefeasible right can be acquired until it is 
so brought in question in some suit, and until it 
is so brought in question, the right is inchoate 
only and in order to establish it when brought in 
question, the enjoyment relied on must be an 
enioyment for 20 years upto within two years 
of the institution of the suit. 119 Ind, Cas. 293 
= 33 C.W.N. 517=56 Cal. 927=A.I.R. 1929 Cal. 
542. 

-S. I 5 —Acquisition by prescription. 

Under S. 15 paragraph 5 plaintiff has to show 
a period of - 20 years- continuing upto some 
po nt within 2 years before the institution of the 
suit. The 5th paragraph of S. 15 of the Ease¬ 
ments Act seems to render it impossible to acquire 
statutory prescriptive title to an easement, unless 
and nntil the. claim thereto has been contested 
in a suit, 10 A.LJ. 227; (1904) L.R.A. C 179; 
(1908) L. R. 1 Ch. 167, Foil. 72 Ind. Cas. 909= 
A.I.R. 1923 Ondh 29. 

-~Ss. I 5 , 47—Acquisition by prescription. 

The plaintiff sued Jfor an injunction to restrain 
the defendant from allowing the rain water of 
their house to flow on plaintiff’s land. The court 
dismissed the suit on _ the ground that the 
defendant s easement being discontinued only 4 
years before the suit was not extinguished under 
4 / ot the Easements Act-until the lapse of 20 
years from its total disuse. Held:—( 1 ) That 
there was no acquisition of easement under S. 15 
ot the Easements Act on the grolind that the 
period of 20 years -must betaken to be a period 
ending within 2 years next before the institution 
of the su t wherein the claim to which period 
relates is contested. (2) That S. 47 of the Ease¬ 
ments Act comes into operation only where an 

Act Cm 9 n Bom. L R. S ’ 15 ° f the 

— -s. 1 5 —Acquisition by prescription. 

in respect of the usufructuary mort¬ 
gage property can be binding on mortgagee as 

well as mortgagor, but the act done muft not 

98 Tnd. Tas tSa 6 g i e 9-24 X M e T SS w 0r A mplicd consent. 
Mad 73 . L 619 — 24 M.L.W. 691 = A.I.R. 1927 

fc.-Sssu 1 .ss dnsr 

t S 1l 1 ^Acquisition by prescrintion 

either p rita^ p r ° 1 a fi ot 'th tha ‘ * he * anl 
Government a riphr^ r ^ or Property of 

cannot be estabfi^ed gTfT* > P r « cnl 

1926 Mad. 625. d ‘ 92 Ind - Cas. 465 = A 
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EASEMENTS ACT (5 of 1862) 

—S. I 5 —Acquisition by prescription. 

Where the plaint.ffs claimed to have acqirrcd 
an easement by piescription the Court should not 
conveit the claim into one of customary ease¬ 
ment; What may suffice to establish a customary 
easement may be wholly insuffic ent to estahl sli 
at) easement by prescr pt on and vice versa. The 
two rights are different although the result may 
be the same. 69 Ind. Cas. 528 = A.l.R. 1924 
Lah. 275. 

2. Burden of proof. 

——S. 15—Burden of proof — Non-user and 
abandonment. 

Under S. 15, there are two requirements to be 
fultilled: first the enjoyment must be upto within 
two years of the date of su t and secondly that 
upto that time it must have been enjoyed for 20 
years and without interrupt on. The period of 
enjoyment upto within two years of the suit 
need not be a period of actual user up to the 
last moment, provided one can hold that the 
absence of us**r does not amount to absence of 
enjoyment. The bu:den oi proof lies on the 
person claiming an cast ment to show that there 
has been enjoyment w.thm two years of the date 
of su t evm if there has been no actual user, 
that is to say, if the opposite party alleges that 
there has not be« n user w thin two years of the 
date of su't, then the person cla mmg the easement 
must show that there nevertlultss has been 
enjoyment. If, on the facts of the case, there 
appears to have been not merely non-ustr but 
actual abandonment, then the person cla m ng 
the tasement cannot succeed. Where it is not 
2 l case of mere non-user but a case of abandon¬ 
ment of a particular channel for the use of a 
different chanml, the case based on S. 15 of 
the Easements Act must fad: 

Held, that no case of a lost grant bad been 
.made out. A.l.R. 1940 Oudh 197 = 1940 O.W.N. 
767 =; 15 Lupk. 509=1940 A.W.R. 130=186 Ind. 
Cas. 830. _ 

«■—S. 15—Burden of proof. 

Where it ; is a question of acquisit : ons of an 
'easement by prescription, the burden lies entirely 
on the- plff to prove 20 years’ enjoymer t, and not 
mere possession for 12 years and then say the ot us 
ts shifted on to the deft* 33 Ind. Cas. 503 (Mad.) 

, f 
I 

3. Customary right. 

--St. 15 and 2 (b)—Customary right—Right to 
talce religious procession along public road is 
customary right (excluded from operation of 
J^ascments Act) and not customary easement— 
Uier of more than 60 years is not necessary to 
mature into legal right. A.l.R. 1946 Nag. 228 = 

1946 Nag. L. J. 223 = 1 . L. R. (1946) Nag. 246 = 223 
Ind. Cas. 486. 

a 

15—Customary right. 

~ , Tank water used by villagers for buddings 

without objection-—Open and free user proved— 

Legal inference of the right for common benefit 

WQC .dependent on the perm.ssion of the Malguzar 

Ai o acquiescence. 110 Ind. Cas. 823 = 

m A.l.K, 1928 Nag, 329. 

§ iS-Cuatomary right. 

- i rder to c s , abliah a customary right to do 
a, . a PP ro P fiatin 8 earth on another’s pro- 
I Y-' m C en l°y*iient must have been so acquiesced 


- S. 15—2. Burden of proof. 

in by the owner as would give rise to the inference 
that originally by agreement or otherwise the usage 
(ot which the repeated and open enjoyment is only 
a proof) had become a customary law of the place 
in respect of the persons and things which it con¬ 
cerned. The period of 20 years is sufficiently long 
to enable a Court to draw the legal inference that 
the exercise of the right to appropriate and carry 
away the eaitli for making pots must have had a 
lawful origin in a grant. 107 Ind. Cas. 522 = 23 
N.L.R. 192 = A.l.R. 1928 Nag. 87. 

——Ss. 15 and 18—Customary and Prescriptive 
rights—Difference between. 

A customary right differs from a prescriptive 
right in the sense that no fixed period for its enjoy¬ 
ment is necessary. A prescriptive right or easement 
is a right existing in a particular individual while a 
customary right belongs to no particular individual 
but attaches to a locality and is capable of being 
enjoyed by all, who, for the t'me being, own land 
in the locality. 20 Ind. Cas. 467 (Oudh). 

4. Defences. 

---S. 15—Defences. 

When a right has begun to run under S. 15 
and the servient holder sues to put an end to it, the 
deft, cannot plead in bar of it art. 32 of Lim. Act. 
When the deft, has a right of support, from the 
plff ’s wall abutting on the deft/s property, for a 
roof of his aeljo ning house, it is an encroachment 
of that right if the deft, raises his wall and erects 
upon it another thatch restii g on the plff.’s wall. 
Tne limit of a party’s right of support must be 
determined by his actual enjoyment up to the date 
of the encroachment complained of by the opposite 
party. 33 Ind. Cas. 90. (All.) 

5. “Discontinuance”—Meaning. 

——S. 15—“Discontinuance”—meaning. 

In cases where enjoyment as of right is necessary, 
a cessation of user which excludes an inference of 
actual enjoyment as of right, for the full statutory 
per od will be fatal at whatsoever portion of the 
period the cessation occurs. “Discontinuance” 
means such a voluntary discontinuance of the user 
of the easement as prevents the statutory right be¬ 
ing acquired.. 

Person using for 12 years land in front of his 
house for business—After his death, his sons 
stopping bus ness and discontinuing use of land— 
Such state of affairs lasting for 6 years when house 
sold to plaintiff—Plaintiff starting new business 
of same type and using same land for about 12 years 
—Held, tt'tre being discontinuance, no easiment 
by 20 years’ user could be acquired. A.l.R. 1938 
All. 587=1938 A.W.R. 568= 1938 A.L.J. 867= I.L.R. 
(1938) All. 840=178 Ind. Cas. 25. 

6 . Enjoyment. 

a. Acquiescence. 

b. As an casement. 

c. Computation of period. 

d. Long user. 

e. Peaceable, 

f. Prescription. 

g. “Two years next before suit “ 

h. User by permission. 

i. User of way. 

j. User as of right, 
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EASEMENTS ACT (5 of* 1882) — S. 15 6 - Enjoyment 


6. (a) Acquiescence. 

_S. 15 -Enjoyment — Acquiescence — If a 

source of easement. .. . 

Unless the acquiescence amounts to an implied 
contract granting the easement any omission to 
object to the enjo>ment, will not give the dominant 
owner any right except in case ot enjo>m(:nt tor 
over the prescriptive period. 16 Ind- t_as. c-vo 
(Mad-). 

6 . (b) As an easement- 
S. I 5 —Enjoyment— As an easement. 


The fact that a person pleaded in the former 
case that he was an owner would not debar rum 
from pleading in a subsequent case that he had 
been, in fact, setting himself up as a person exercis¬ 
ing an easement. But physical acts alone do not 
give rise to a right of easement. Physical acts 
must be accompanied by the requisite animus or 
intention. He must be setting himself up as the 
person who is doing those acts over the property of 
another. If he is setting himself up as the owner 
in possession of the property, he cannot acquire any 
ri jht of easement. User which consists of. acts 
attributable to a claim to a title in the soil is not 
such user as will support a claim to an easement. 
Question of animus is a question of fact. A.I.R* 
1943 All. 362=1943 AAV.R. (H.C.) 233 = I.LR. 
(1943) All. 792=1943 A.L.J. 595=209 Ind. Cas. 578. 

[Reversing A.I.R. 1942 All. 405: 1942 A.L.J. 483: 
1942 A.W.R. 263: 205 Ind. Cas. 220.] 


that he has led to prove the 

°where hflft 

provel'he P cxc n rcis S e U o?h s ‘right of easement. Wh.le 

" to P^r.l e 3 one 
pleas, it tneeviuyic the other, it 

case is such that it may oe aw 
follows that he must fail in both. A.l-K. i yjv Dina 
110 = 1.L.R. (1939) Kar. 307 = 181 Ind. Cas. 961. 

_S 15—Enjoyment—As an easement. 

A claim in respect of an easement is "otincompa- 
tible with a claim of ownership. T A ; I, 5’ 19 , Nag * 

415 = I.L.R. (1939) Nag. 206=179 Ind. Cas- 711. 

_ S. I5— Enjoyment—As an easement. . . 

In order to acquire an easement by prescription, 
it is necessary that the right must have been 
enjoyed in the character of an easement, and if the 
plaintiff was a part owner, he would enjoy as of 
right, rot the easement but the soil itself. The 
rights even of a fractional owner extend to the 
whole property, and what is necessary is not unity 
of title but uni.y of possession to prevent acquisi¬ 
tion of easement. A.I.R. 1937 Cal. 3o5 = 41 CAV.N. 
769=169 Ind. Cas. 771. 

-S. I 5 —Enjoyment—As an easement. 

-Assertion of right of ownership does not pre¬ 
clude person from claiming right of easement. 16 

Bom. 592, D,ss. A.I.R. 1930 Pat. 7 = 11 P.L.T. 637 

- 11/f r'r, r- •jo; 


-S. 15—Enjoyment— As an easement. 

If a person begins to assert that he is the owner of 
a plot over which his right of easement has not 
matured, he may not succeed in establishing owner¬ 
ship but would, nonetheless, lose on account of his 
claim, the right of casement for which he was 
prescribing, because he cannot hold the property 
both adversely as a complete owner and as the 
holder of a dominant tenement where he claims oply 
certain limited rights by way of an easement and 
recognises the proprietary rights of the servient 
owner in the tenement. A.I.R. 1942 Mad. 392=1942 
MAV.N. 209=(1942) 1 M.L.J. 373=55 LAV. 142 = 
206 Ind. Cas. 528. 


-S. I5—Enjoyment—As an easement—Claim 

for right of easement—Plaintiff giving evidence 
to show his ownership but failing—Evidence 
destroys plaintiff’s case, one plea being fatal to 
other. 


In order that a plaintiff should prove the right tc 
an easement, he must show the exercise of thal 
right with the necessary animus throughout the 
statutory period. The question of animus is a 

question of fact to be proved by evidence. If the 
plaintiff leads evidence in the witness-box to show 
that he is the owner of the land over the statutory 
period or some part of it, he has destroyed his case 
which is dependent upon his showing that he is not 
the owner of the land over the statutory period, 

and has not claimed to exercise the rights over the 

land of another as being servient land subject to the 
exerase of his rigt as owner of the dominant land. 
W here the plaintiff has led evidence to show he has. 
within the statutory period, exercised the rights lie 
claims over the walls as owner and an issue was 

raised to that effect, the fact that he has failed tc 

prove that he is the owner, does not permit him tc 
ignore the evidence that he has himsslf adduced 
and has asked the Court to rely on, nor may the 
, Court say that as he has failed to prove his right 
.owner, he can be given the lesser right, the right 

fit the gwner of an easement, because the evident 


-S. I5—Enjoyment—As an easement. 

-User as owner cannot be made basis of ease* 

ment- 104 Ind. Cas. 503 = A.I.R. 1927 Nag. 386- 

-S. I5—Enjoyment—As an easement. 

——Acts referable to ownership cannot be basis 
for claim to easement. 

An easement is a restriction in favour of one 
owner or occupier of immovable property of the 
rights of ownership of the immovable property of 
another owner. The restriction cannot be built up 
or asserted without consciousness of the rights 
which are restricted- If the right that a person is 
exercising is not with the consciousness that he is 
restricting another person’s rights of ownership, 
he cannot be enjoying a right of easement. 104 Ind* 
Cas. 431 = 23 N-L*R. 117 = A.I.R. 1927 Nag* 334., . 

-S. I5—Enjoyment—As an easement. 

' ' 'Mere assertion of ownership in litigation is 
not bar to acquiring easement; exercising acts of 
ownership is fatal to claim for easement; 38 Mad* 
li Overruled; (1914) 3 K.B. 911, Foil. 96 Ind. 
?, a , s -,„? 68=49 Mad - 820 = 23 M.LAV. 609=1926 
M.W.N. 1923 = A.I.R. 1926 Mad. 728 (F.B.) 

S * *5~7Emjoyment—As an easement. 

A claim of higher right of ownership does not 
prevent ainother person from acquiring a right of 
easement, if he can show that he converts certain 
rights of enjoyment over th e land in question for 
the benefit of another land of his own. A right 
once established by immemorial user, is not extin¬ 
guished by non-user or interruption for more than 
two years. 62 Ind. Cas. 633. 


— 


_ - — —WAV. CXIL caaCillCLIL • 

en as , ?? ease ™ent ? do not mean that th 
eaJomTn? 1 s 1 h ,? uld J?* m the assertion of claim of ai 
„^ nt ;, 11US -i (b) shows that the words wer 

sion Sh ° W tbat Utlity of titIe or POSSeS 

Km t he i ,OSSe . slon useless to create a righ 
i! hnTv f A * ser ti° n of full ownership whic 
establish ,n negatlVed by th ? evide «ce may suffice t 

establish an easement provided that the user wa 
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for the beneficial enjoyment of another land. 

38 Mad. 1=6L.W. 564 = 17 Ind.Cas. 112 . 

6 . (c) Computation of Period. 

-S. I 5 —Enjoyment—Computation of period. 

Where obstruction had been made before suit 
and had not been submitted to or acquiesced in for 

1 year before the suit was instituted and if the total 
period till the institution of the suit including the 
period of interrupt : on which was not submitted to 
or acquired in is 20 years, that would be suff dent 
as the 20 years needed for acquiring a prescriptive 
right of easement. 60 L.W. 597 = 1947 M.W.N. 548 
= A.I.R. 1948 Mad. 184 = (1947) 2 M.L.J. 292. 

——S. I 5 —Enjoyment—Computation of period. 
Want of enjoyment of the right of repairs within 

2 years preceding the suit to enforce the same does 
not extinguish the easement. 1941 N.L. J. 655. 

- S. I5—Enjoyment—Computation of period. 

The enjo}merit necessary to qualify f 0 r a 
right of easement is something very different 
form actual user. In order to establish aright 
to an easement, the enjoyment of it must continue 
for twenty years; but in the rase of discontinuous 
casements, this does not mean that ttie actual 
user is to continue for the whole period of twenty 
years. On the contrary, there mav be dajs and 
wetks and months, during which the right may 
not be exernsed at all, and yet during all those 
days and wetks and months, the person claiming 
the right may have been in full enjoyment of it 
when necessary. 30 Cal. 1077, Foil. 74 Tnd. Cas. 

1924A1I. 97. L-J ‘ 569-5 L - R * A< Civ - 24 = A.I.R. 

~S. 15—Enjoyment—Computation of period, 
lo establish a right under S. 15, twenty years 

Ani Un, o n c e i rr ? ptec I user must be shown. 12A.L.J. 
693=25 lnd. Cas. 405. 

15-Enjoyment—computation of period. 

1 he period of user must be twenty years or 
more ending within two years before the institu- 
i'on of the suit wherein the claims to which such 
Period relates is contested. 12 A.L.J. 415 = 24 
ind* Css* 126. 

"S. 15 —Enjoyment. 

.4" eas ‘ me r t ma y be enjoyed as an ancient 
right or by immemorial user apart from S. 15 of 
ine basements Act, so that such ancient right may 
;«*o Pr0Ved .' though by the right having been 

more than two years before the date 
1 , » , 15 °f the Easements Act may not 

L P R y j ?? 2 A In , d ^ Cas * 65 = 45 p om. 10 27 = 23 Bom. 
L.R. 422 = A.I.R. 1921 Bom. 430. 

r~S. 15—Enjoyment. 

110 j does no * prove enjoyment as of right. 

AX^^Cal 2 ^ 3 C ' W ' N ‘ 5,7 = 56 Ca, ’ 927 = 

ri p «h n t. user for lonE time 
a user continued without interruption for 

not shown to be attributable to 
ssi°n on the owner's part is prima facte 
'"joyment as of right. The presump- 

2 W=A.I.R a, 19 ' 2 h 6 r L rs 22 ! ° f ri8ht - ” ,0d - CaS ‘ 


"nisy* *5—Enjoyment. 

74^5f£°T nr i? te , !, J ight - 86 Tnd * Cas. 505 = 7 L.L. J 
74 -26 P.L.R. 110-A.I.R. 1925 Lah. 344. 


6. (d) Long user. 

•fSrfrii?n yment - Lon * u8t 


_A long and uninterrupted user for a long series 
of years leads to the inference that the user had 
been as of right and that the right had a lawful 

origin. 20 M.L.T. 544=(1916) 2 M.W.N. 192--: 
4 LAV. 128 = 35 Ind.Cas. 749. 

6. (e) Peaceable. 

--S. I 5 — Enjoyment—Peaceable. 

Peaceable enjoyment means one without 
interruption or opposition by the servient owner, 
sufficient to defeat the enjoyment. The obstruc¬ 
tion must find expression in something done on 
the servient tenement itself. Mere protest does 
not amount to such obsruct'on. 21 Bern. L.R. 
709 =49 lnd. Cas. 963. 


•-S. I 5 — Enjoyment — Peaceable— Statutory 

title how acquired. 

Per Sadasiva Iyer, J.—A dominant owner, who 
has neither been obliged to resort to physical 
force to exercise his right of easement at any time 
nor has been prevented by use of force by servient 
owner fiom exercising such right at any time 

within 20 years expirir g within two years before 
suit is enjo.'ing peaceably notwithstanding oral 
disputes^ regardii g it. Per Bakewell, J.— The 
advi rb ‘peaceably’ indicates the manner in which 
dominant owner must conduct himself in his use 
of the si 1 vient tei 1 mi rt, i. e., the person cla ming 
a right of easement must not have deprived the 
servient owner of that right by use of force or 
secretly. It is unnecessary to go into the questions 
of lost grant, acquiesce! ce and so on, on the 
servient owner’s part when the qu-stion of 
acqu'Sit on of statutory prescriptive right to 
easement under the Easements Act is considered. 
A statutory prescriptive title to an easement is 
imposs ble to be acquired under S. 15 unless and 
until the cla m thereto has been contested in a 
regular suit 10 A.L. J. 227; 6 C. 394 (P. C.) Foil 
29 M.L.J. 685 = 18 M.L.T. 476 = 2 L.W. 1107 = 
0916)1 MW.N. 113 = 31 lnd. Cas. 528. 

-S. I 5 —Enjoyment for 20 years peaceably 

and openly—Lim. Act, S. 26. 

If an east ment has been enjoyed for the statu¬ 
tory period peaceably and openly as of right 
without interruption the right becomes absolute 
under S. 26 Lim. Act. 26 Tnd. Cas. 781 (Cal.). 

6. (f) Prescription. 

“—S I 5 —Enjoyment— Prescription—Presump¬ 
tion as to nature of right. 

The right of easement must be such as to 
raise a presumption of an implied grant by the 
servient owner and of its existence for the period 

of prescript-on. 3 S.L.R. 36 = 1 lnd. Cas. 961 


b. (gj iwo years next before suit.” 

—S. I 5 —Enjoyment—Two years next before 
suit—Prescriptive right—Creation. 

A prescriptive right can be acquired only if the 
enjoyment of the easement ended “before the 
beginning of the three years next” before the suit 
was instituted. Enjoyment for twenty years under 
the prior Lim. Acts before the Easements Act of 
1882 came into force, will not be cr as it 

would not be enjoyment for two years next before 
the suit was instituted, within S. 15. 29 ML. 1685 
Foil. 33 lnd. Cas. 503 (Mad.). J 


——S. 15—Enjoyment—Two years before suit— 
Easement of necessity. 

When two houses originally owned bv one and 
the same person have back-yards opening into a 
lane which separates them, in the absence of evi¬ 
dence as to when the gates were opened the pre~ 
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nice and that the enjoyment oi a . ; r 

vc r twenty years peaceably and as of right ending 
.thin two years before suit creat'd* preserpnye 
ght- 9 M.L.T. 274 = (l9ll) 1 M.W.N. 274-9 Ind. 


__mption is that they were so opened before seve¬ 
rance and that the enjoyment of a r'ght of way for 

ov 
wi 

right 
Cas- 764. 

6. (h) User by permission. 

_S. 15 —Enjoyment—User by permission. 

Occassional use of path way by permission ot 
the servient owner by way of grace does not create 
a right of easement. 2 Ind. Cas- 637 (All.). 

6. (i) User of way. 

S. 15, Expl. (1)—Enjoyment—User of way. 
here in the absence of a licence or agreement 


Where .w .—^„ —...— ~- - 0 - 

the defts. were found to have been us’nv a way 
over plff. ’s land openly, peaceably and as of right 
for over the statutory period, held, the defts. had 
acquired an casement in respect of that right. 9 
M.L.T. 350 = 9 Ind. Cas. 640. 

6. (j) User as of right. 

-S. 15—Enjoyment for twenty years—User 

as of right—Easement. 

Where the deft, had been using a deorhi that was 
common for a period of over twenty yiars in sp>te 
of an agreement that the deft, ought not to use 
the same, such user created an easement. 3 Ind. 
Cas. 271 (Lah). 

-S. 15—Enjoyment—User for prescriptive 

period—Evidence—Proof. 

To obtain a decree for easement there must be 
clear evidence that the plff. enjoyed it as of right 
for the prescriptive period. On evidence of short¬ 
er period the Court may find user for the prescrip¬ 
tive period from time immemorial. (1910) M-W.N. 
729=9 M.L.T. 53 = 8 Ind. Cas. 758. 

-S. 15—Enjoyment—Long user. 

S. 15 does not apply when a person has enjoyed 
a right so long that his enjovment should be refer¬ 
red to a legal origin. 5 M.L.T. 107 = 2 Ind. Cas. 315. 

7. Enjoyment for less than statutory period. 

-S. 15—Enjoyment of easement for less than 

prescriptive period—Stranger—If can be sued 
to prevent obstruction. 

A person who has been using a particular way 
over land adjoining his, but for less than the 
prescriptive period, cannot maintain an action to 
prevent a stranger from obstructing him using 

..Vf ca " d ° so O'? 1 * if thc obstruction 
to user will have the effect of substantially depriv- 

aI rer ?/j the «? jo ??T nt w? f his p r °p<rtv. 
A.i.K. 1943 Mad. 522 = 56 L. W. 279=11043} 7 

^— M.W.N. 466=209 Ind. Cas. 202. 

S. 15—Enjoyment of easement for less than 
prescriptive period - If can sue to prevent 


. *-~ — * • va»t OUC 

stranger from obstructing his way. 
ovtr P la r nd n aHio?nJn aS . becn . usin -J a particular way 

over land adjoining his, but for less than 

asss'wHHHf F""" u 

of his property. AIR K> 1 J e "Jo>ment 
8=1941 M W.N. 20=(l*9 T ?6 i7c 53 h W * 

0941) Mad. 367 = 1941 A W R H' ,45 f L R - 
Cas. 130 (F. B.) * * R * 1 Su P. = 194 i nd< 


than S st ^or; j °p^f o n d ^herh'. ment f ° r - »'« 

action against mere trespasser ^ 

Incorporeal right, such^'easements 


are not 


capable of being possessed and unless those rights 
have matured into prescriptive rights recognised 
by law, mere enjoyment for a period of t.me less 
than the statutory period gives no right to the 
enjoycr thereof to maintain an action against a 
person interfering with his enjoyment. 

The rights such as easements are not capable of 
possession and cannot be recognised unless they 
had been enjoyed for the full statutory period- 
A.I R. 1940 Oudh 111 = 1939 O.W.N. 992=1939 
A.W.R. 261 = 184 Ind. Cas. 870. 

-S. 15—Enjoyment—For less than prescrip¬ 
tive period—Interference—Injunction. 

Enjoyment for less than the preser ptive period 
ent tl s the person enjoying, to an njunct on 
against a trespasser. Plffs. had been taking water 
with the pi rmission of the Govt, to a tank along 
a channel which mostly ran through Govt. Porom- 
boke lan Is, but had for some ytars prior to 
suit no* usi d this channel On a suit being brought 
for declaration of their right aga-nst the defts. 
trespassers. Held, that the non-user hy the plff. 
did not disentitle them to the relief as the deft, 
had no right either by grant or by prescription. 
The plffs. were entitled to a decree restraining 
the defts. from interfering with the plffs. in 
their enjoyment of ti e channel and of the water 
flowing in it. 18 M.L.T. 515=30 Ind-Cas. 989. 


8. Interruption. 


-S. 15, Expl. 1 and S- 23 — Interruption 

of enjoyment—Allowing rain water to fall from 
eaves of thatched roof—Conversion of roof 
into terrace—Water allowed to fall through, 
spouts—Buiden, if increased. 

Where ram water has been allowed to fall from 
the eaves of a thatched roof on another's land, 
the conversion of the roof into a terrace and 
allowing of the rain water to fall through spouts 
woul I not amount to an it terruption of e? joy- 
ment within the meaning of Expl. 1 to S. 15 of 
the Easements Act. Nor would it amount to an 

1949 Ca A C W R 1C 460 rden °* 1 the servicnt heritage. 


Wh-e an easement to carry water in a channel 
across the defendant's land for purposes of 
irrigation was established, the mere failure to 
exercise the right for a per od of two years prio? 

nnr dLs°.T S n °‘ ex J' n ? u ,' ih th e right of easement, 
t,ffs d ?rri«f I?" 0 faC J t, '; a, for one V car the plain- 
w, 1 affect ,he r° ne r the,r ficI<1s from another 

MI =a"r‘ ’. 497.' eascment ‘ 118 Cas. 

—S. 15—Interruption. 

acou1esrf°n h r S i r f^ ti0n ’ S n0t sufficicnt but further 
acquiescence for on e year must be proved. 116 

Ind. Cas. 806 = A.T.R. 1929 All. 382. 

? xpl - ”—Interruption. 

mt.pH* 1S an interruption which is not sub- 
m tied to or acquiesced in for one year within 
the meaning of S 15 r Vfl i 7 , ~ w,r . n,n 

5 M. L. T 1o7= 2 Ind! Cas.l'lS Eascments Act ' 

S. I5— Interruption. 

WlA Ok 

Ind. Cas. 512 . before the suit is brought. 114 
—-S. 15—Interruption. 
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to cessation within two years within S. 15. A.I.R: 
1922 Bom. 3: 12 A. L.J. 415; 33 lnd. Cas. 503 
and 29 M. L. J. 685, Foil. 98 lnd. Cas. 886 = A.I.R. 
1927 Mad. 238. 

-S. 15—Interruption. 

Explanation 2 cleaily relates rot to the period 
alter which the easement has ceased to be enjoyed 
but to any interval of non-user within the 20 
years of enjoyment. 98 lnd. Cas. 886 = A. I.R. 
1927 Mad. 238. 

—-S- 15—Interruption. 

Easement acqu red before burning of a bouse 
—Re-build.ng—K.ght to the same access of l.ght 
and air is not lost—House burnt durirg the 
process of acquirii g lasimint—Immediate rd-u ld- 
mg—Enjoyment w 11 not be dt-tmed to be interrup¬ 
ted—Dtla> »n rt-bu Iding may be evidence against 
the intent-on to resume u^er. 67 li d. Cas. 250 = 
46 Bora. 448 = 24 Bom. L- R- 83 = A. 1. R. 1922 
Bom. 3. 


S. 15—Interruption—Suit and finding that 
windows were not ancient lights — If 
interruption. 

On 12th December 1935, the plaintiff brought a 
suit for a declaration that 26 windows of his 
building were ancient lights and for an injunction 
to rest-ain the defendants from obstructing the 
same or in any way interfering with the access of 
light and air through the said windows. The 26 
windows were divided into two categories- In 
regard to 17 windows, it was held that they were 
ancient lights, but that the plaintiff had no 
actionable claim against the defendant for the 
closing of these windows; with rega r d to the 
remaining 9 windows it was he ld that they were 
not ancient 1 ghts and that the plaint.ff had not 
acquired any easement in respect thereof. The 
entire suit of the plaintiff w-s thus dismissed. 
The remaining 9 windows which were in the 
residential and business part of the premises in 
suit were not closed by the defendants till ju Igm nt 
was pronounced in the su t on 23rd September 

1938. An app«al by the j: la-miff was dismissed 
with costs on 17th January 1941. On 19th April 

1939, the plaintiff again instituted a suit against 
the same defendant for declaration that he had 
acquired a prescriptive right lo the access of 
light and air through the 9 windows which had 
been htldinthe prev ous suit not to be ancimt 
lights, the building in which they were, having 
been erected by the plaintiff in 1917. The plaintiff 
contended that the filing of the previous su t, its 
pendency and the decision thereon did not amount 
to an interruption of the plaintiff’s peac< able 
enjoyment and that on the txpiry of 20 years 
from 1917, ,the plaintiff’s right of easement of 
air and light from the 9 windows had become 
absolute: 

.. Held, that the plaintiff’s previous suit of 1935 
came within the purview of the words “two years 
next before the institution of the suit wherein 
the claim to which such pe Hod relates is contested" 
in S. 15. Eastments Act. The suit of 1935 having 
been filed, been contested by the defendants a^d 
having been decided against the plaintiff, his 
inchoate right came to an end and ro period 
■Mbsequent to the filing of suit of 1935, could be 
added to the period which had elapsed before the 
filing of that suit to make up a period of twenty 
***** of peaceable enjoyment without interruption. 


Further the suit was barred by res judicata. 
A.I.R. 1943 Sind 17 = 1.L.R. (1942) Kar. 306 = 207 
lnd. Cas. 83. 

- S. 15—Interruption in enjoyment. 

Where the owner of a mahua tree complained 
of the construction of a wall by the defendant 
which prevented him from collecting the fruit 
of the tree, the tranches of which overhang the 
wall lut it was found on the evidence that the 
wall was constructed three years before the suit 
was brought, 

Held, that assuming that the plaintiff had a 
right of easement he could not enforce it because 
of S. 15 of the Easements Act. 114 lnd- Cas. 512. 

-S. 15—Interruption. 

Su t by a seivitnt owner before the expiry of 
twenty years requ site for the exeicise of a pres¬ 
criptive right by the dominant owner prevents the 
period of 20 years running in favour of the domi¬ 
nant owner. (1841) 8 Cl. & F. 231, D'St. 113 
lnd. Cas. 525 = 30 Bom- L. R. 873 = A.1.R. 1928 
Bom. 312. 

9. Light and air. 

-S. 15—Light and air—Acquisition of ease¬ 
ment of—Nature and extent of. 

Both under the L m. Act and the Easements 
Act. the casement of l'ght and air is acqo n.d by 
a !u Iding and rot by any particular room in a 
building. If such an osimcnt has been acquired 
and if it has been infringed, in judging whether 
the diminut : on has been such as to amour.t to a 
nu^ance, regard mu<t he had, not merely to the 
effect upon the particular room where the aperture 
or apertures are situated, hut to the entire build¬ 
ing. Even a vacant tenement which is unoccu¬ 
pied for 20 yeai s or over can during such per od 
acquire easemert rights over tie servient tene¬ 
ment. A.I.R. 1945 Cal. 438 = 221 lnd. Cas. 495. 

-S. 15—Light and air—Permissive enjoyment 

of access and use of for over 20 years—Prescrip¬ 
tive right, if acquired. 

Where the owner of a vacant site who has full power 
to build a house on it does not build a house there for 
20 years, the enjoyment of the access and use of light 
or air by the opening to the adjacent house is only 
permissive and no easement is acquired. A.I.R. 1936 
Lah. 905 = 38 P.L.R. 1146= 167 lnd. Cas. 454. 

-Ss. 15 and 16—Light and air. 

In order to constitute an actionable obstruction of 
ancient lights, it it not sufficient that the light is less 
than before, but there must be a substantial privation 
of light, enough to render the occupation ol the house 
uncomfortable according to the ordinary notions of 
mankind and in the case of business premises, to pre¬ 
vent the plaintiff from carrying on his business as 
beneficially as before. 

The expression “carrying on the business benefi¬ 
cially" in this connection is not to be read as depending 
on the question whether or not the person carrying on 
the busine»s is likely to lose a customer. The te.t is 
whether he would carry on the business less benefi¬ 
cially to himself, either in discharging his duty to his 
customers on the one hand or in preserving his health 
and facility of transacting business on the other. A.I.R. 
1933 Rang. 35 1 = *5° In d. Cas. 252 (2). 

-S. 15 —Light and air—Holes in joint walls— 

Enjoyment of easement for over twenty years— 
Joint owner building up against the holes. 

Where for over twenty years, a person has been, 
through certain holes in his wall, enjoying light from 
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the adjoining land of h« co-owncr. the latter, as a 

joint owner of the wall, is not entitled , cl .hercb5 
wall, and if he builds up against the holes thereby 
stopping the access of light and air, his actionis .lhval 
and unauthorised. A I.R- r 933 hah. 28 33 

930= 142 Ind. Cas. 7 ^ 4 - 

-S. —Light and air. 

Injunction for the protection of the casement of 
light and air can only be granted when their closure 
amounts to an actionable nuisance. It is not enough 
that the light has boon reduced. There must be a 
substantial privation of light enough to render the 
occupation of the house uncomfortable according to 
the ordinary notions of mankind and (in the case ot 
business premises) to prevent the occupier from carrying 
on business as beneficially as before. , , 

The existence of other sources of light should be 
taken into consideration. 114 Ind. Cas. 698— A.I.R. 
1928 Lah. 980. 


-S. 15—Light and air. 

The owner of the dominant tenement is entitled to the 
uninterrupted access through his ancient windows of a 
quantity of light, the measure of which is what is 
required for the ordinary purposes of inhabitancy or 
the business of the tenement according to the ordinary 
notions of mankind. The closing of the only ventilator 
of a room amounts to a nuisance whether ihe room is 
occupied by servants or others. 108 Ind. Cas. 53 ~ 
A.I.R. 1928 Lah. 735. 


-S. 15—Light and air. 

The mere existence of light from other sources to 
which the person ha6 not acquired any prescriptive 
right is no answer to a suit for infringement of prescrip¬ 
tive right to light and air. 105 Ind. Cas. 39=A.I.R. 
1928 Pat. 106. 


-S. 15—Light and air. 

The owner of a dominant tenement does not obtain 
by his easement a right to all the light he has enjoyed 
during the period of prescription. He obtains a right 
to so much of it as will suffice for the ordinary purposes 
of inhabitancy or business according to the «rdinary 
notions of mankind having regard to the locality and 
surroundings. Further there is no infringement of the 
easement acquired by ancient lights unless the act 
which is done amounts to a nuisance. 

The mere fact that the making of a room would 
block the plaintiff’s window would not by itself 
entitle him to obtain a decree for perpetual injunction, 
in the absence of a definite and clear finding that the 
constructions contemplated by the defendants would 
amount to a nuisance. 99 Ind. Cas. 5 = A.I.R. 1927 
All. 191. 

-S. 15—Light and air. 

Joint property—Right does not arise. 97 Ind. Cas. 
69 1 — 28 Bom. L-R. 1000 = A.I.R. 1926 Bom. 545. 

-S. 15—Light and air. 

New and bigger windows constructed in place of old 
ones constitute new casement. 96 Ind. Cas. 546 = q 
N. L. J. 136 = A.I.R. 1926 Nag. 474. ^ J 


-S. 15—Light and air. 

No injunction should be granted to prevent obstn 
tion to an easement unless the alleged obstruct! 
causes such a diminution of light as to constitute 
nuisance. There must be substantia] privation of rie 

SSfft t '° occupation uncLEEble «« 

^ c T or _ dlnar y notions of mankind. 96 Ind. C; 
54 9 N. L. J. 136—A.I.R. 1926 Nag. 474. 

S. 15 - Light and air. 

There is no easement for the fre^ r • * 

rod. Cas. 576 = 36 C. L. J 


-S. 15 -Light and air. a pre sumption of 

Long user may not alwav rg = A.IR* >923 

grant. 71 Ind. Cas. 831-6 N. L-J. j9 

Nag. 192. 

tht and aic throngh pertain 

™ cas - 
569 = A.I.R. 1921 Nag* I2 7 * 

-S. 15 -Ugh, a " d ( a f ir ,-® x * r 'fa 0 pcHod t or twenty 

By the enjo>men » right to the enjoyment of 

SSK St' tZSZSlX S £ 

dominant owner. 11 Bur. L-T. 109-49 I nd * Cas. 45 . 

_ s 15 __ Light and air— Obstruction — When 

actionable. _ . . . * _ 

To constitute an actionable obstruction there must be 

substantial privation of light enough to render the 

occupation uncomfortable according to the ordinary 

notions of mankind. 09 11 ) 1 MAV.N. 251-9 ML«T.. 

28^ = 21 M. L,I. 313 = 9 I nd * Cas. 417. 


___S , 5 _Light and air—Obstruction—Remedy- 

Cities and villages—No difference—Defences that 
are not open. 

If a man’s ancient lights be interrupted it is no 
answer to say that he can provide other sources of 
lights for himself by making changes in his own tene¬ 
ment; nor that deft, is wilting to provide fresh light 
for him in another way. Where a party causes injury 
to another he cannot object to appropriate relief being 
granted to his opponent on the ground that he would 
suffer serious injury by being compelled to undo 
mischief. There is no difference in the application of 
the law as regards interference with ancient lights to 
builders in cities and elsewhere. 36 Mad. 11 = 21 M L. 
J. 742=10 M L-T. 121 = (1911) 2 M.W.N. 89= 11 Ind. 
Cas. 642. 


10. Lost grant 


-S. 15 —Lost grant—Presumption of—Require¬ 
ments—Grant of ghat to public — Exclusive right 
in individual. 

In order to acquire aright by prescription or under 
a lost grant, it is necessary to show ( 1 ) that the origin 
of the right was legal. ( 2 ) that the right had been enjoy¬ 
ed openly, peaceably and uninterruptedly, and ( 3 ) that 
the right was valid and enforceable against all. Iq. 
order to have a lawful origin under a grant, it is essen¬ 
tial that there should be a capable grantor and a cap¬ 
able grantee. In the case of property which has been 
dedicated, no person can make a grant affecting or 

intei fenng with the rights of the public. The dedica- 

i 1 ™ balh,n S g^t to the public cannot be 

limited by invasion of any of the members of the public, 

crain fn Hfi! Cy> Suc .h invasion, however prolonged, 
f °? ^ ms 5 ,v ' s a V dc *0 the land or to the exclusive 
A t R nr * Wllcbl was the subject of the invasion. 

SK*****- 

r:":, 

thc^uDncr S la^d C K nt,y t n . g , time > wate r brought on to 

poses ^is allowed \ artlficlal ™, eans f or agricultural pur- 

propriitor ofThe 1 ***? Y ,,hout interruption by the 

a custom and land int ° one can easily infer 

locality require siu-h ^ cus i^ nar y conditions of the 
y <1 uch UBer. The doctrine of lost grant 
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can be invoked in aid of the inference of such a custom. 
A.I.R. 1936 Mad. 682=1936 M.W.N, 426 = 59 Mad. 
979 = 44 L. W. 139=71 M. L. J. 187=164 Ind. 

Gas. 764, ^ , 

——S* *5 —Lost grant—If can be applied to ryot- 
wad foldings. 

The estate of a ryotwari proprietor is an estate in 
the soil and possession is with him though the property 
may be said to be in the Government. The estate of a 
ryotwari propiietor is also heritable and alienable. He 
has sufficient estate to support a grant o t an easement. 
He would be a capable grantor as understood in 
English law, for the application of the doctrine of lost 
grant. A.I.R. 1936 Mad. 682 = 1936 M.W.N. 426=71 
M. L.J. 187=44 L-W. 139 = 59 Mad. 979=164 Ind. 
Gas. 764 . 

- S. 15—Lost grant —Presumption from imme¬ 
morial user. 

It is open to the Court to infer a grant from im¬ 
memorial user alone, when such user is open, as of 
right, and without interruption. A.I.R. 1935 Cal. 253 = 
60 G. L.J. 321 = 155 Ind. Cas. 719. 

- S. 15—Lost grant—Presumption of. 

The presumption of lost grant cannot be made in 
respect of such possession as cannot be characterised as 
immemorial, that is, exceeding twenty years. Conse¬ 
quently a right of easement cannot be acquired by 
uninterrupted user extending to not more than eighteen 
years by virtue of a presumption of lost grant. A.I.R. 
1935 Nag. 205 = 18 N.L.J. 261=31 N.L.R. 393 = I 58 
Ind. Cas. 344 . 

—S. 15—Lost grant—Acquisition by —Points to 
be considered. 

. S. 15 is not prohibitory of other modes of acquiring 

easement. 

The expression “time immemorial” in English law 
has a connotation that obviously cannot be applicable 
to Indian societies and circumstances and being a term 
having a special significance must, if at all, be used in 
its proper signficance. 

In India, where a right of easement is claimed on 
the basis of ‘immemorial user’, the matter to be attended 
to is whether there is evidence before the Court 
from which it may be presumed that there existed at 
some distant period of time, a grant which is now lost 
or incapable of being proved and the Court may come 
to a conclusion on this point on a presumption drawn 
from? long and undisturbed enjoyment. A.I.R. 1932 
Bom. 130=34 Bom. L. R. 92 = 56 Bom. 82=137 Ind. 
Cal. 881 . 

""" '8. 15—Lost grant: —Evidence insufficient to prove 
long enjoyment under the Act cannot be sufficient to 
raise presumption of lost grant. 96 Ind. Cas. 317 = 1926 
M.W.N. 404=A.I.R. 1926 Mad. 788. 



11. Nature of right. 

^-S*. 15 and 16—Nature of right—Easement— 
Limited prescription. 

A prescriptive right to light and air cannot be 
acquired as an easement for limited period, e.g., when 
the servient heritage is in the occupancy of a tenant. 
IPcr Phillips, J.) To impose an easement is to create 
an easement by voluntary act of the owner of a lease or 
atty other person authorised to transfer an interest in 
the servient heritage. The word does not necessarily 
mmn imposition by some act such as grant, but includes 
imposition by Omission to prevent acquisition by 
freicription. 4* Mad. 567*37 M.L.J. 28= (1919) 
ills 305=26 M L.T. 48=10 L.W. 87=50 Ind. 


- S. 15—Nature of right—English Prescription 

Act —Distinction. 

Per Phillips, J. —The law relating to the acquisition 
of right of easements under the Easements Act appears 
to be the same as under the English Prescription Act. 
20 M L.T. 544= ( 1 916) 2 M.W.N. 192 = 4 L. W. 128 — 
35 Ind. Cas. 749. 

-S. 15—Nature of right—Possessory right— 

Easement. 

Easements arc not capable in an exact sense 0 f being 
pos'essed. The enjoyment which may in time ripen 
into an casement is not possession and gives no 
possessory right before the expiry of twenty years. 
38 Mad. 280 = 29 Ind. Cas. 255. 

12. Ownership and easement. 

-S. 15—Ownership and easement—Trespass®** 

-—Tacking. 

The principle that one trespasser cannot tack on to 
his own possession the possession of another trespasser, 
cannot apply to the acquisition of a right cf easement 
which must be distinguished from ownership. These 
rights cannot co-exist as they are mutually exclusive. 
The adverse possession spoken of in connection with 
acquisition of ownership means total exclusion of the 
rightful owner whereas the enjoyment and user 
necessary for the acquisition of easement is consistent 
with the possession as well as the enjoyment by the 
rightful owner. The right of easement is annexed to 
the tenement and cannot be acquired in gross as a 
personal right. A.I.R. 1937 Nag. 38=168 Ind. 
Cas. 921. 

-S. 15—Ownership and easement. 

The case of an casement to take water stands on a 
different footing from a claim to have the property 
declared trust property under the provi.-ions of S. 92, 
Civil P.C. A.I.R. 1935 Sind 133=156 Ind. Cas. 892. 

13. Positive easement. 

-S. 15—Positive easement—Claim must be set 

up throughout requisite period. 

In order to acquire a right of positive casement, a 
person must do certain physical acts over a requisite 
period and throughout that period, he must be setting 
up a claim to do those acts as of right upon the property 
of another. A.I.R. 1943 All. 362=1943 A.W.R. 233 = 
1943 A.L.J. 595 = I.L.R. (t 943 ) All. 792=209 Ind. 
Cas. 578 . 

[Reversing A.I.R. 1942 All. 405.] 

14. Profits ‘a prendre’. 

- S. 15 — Profit a prendre— Presumption — Defen¬ 
dant neither tenant n 0 r licensee—Defendant 
cutting trees—Proprietor’s right to price of 
timber cut. 

There cannot be any presumption in the case of an 
easement that what was the state of facts twenty or 
thirty years ago has continued since. The law provides 
that an easement is established only when it is shown 
that there has been a continuous enjoyment. 

The plaintiff was admittedly the proprietor of the 
land upon which certain bamboo clumps stood. The 
defendant admittedly was not the tenant nor was there 
any relationship between him and the plaintiff. The 
plaintiff came to the Court with a story that there was 
an agreement under which the defendant would pay 
the price of the timber cut, and the defendant denied 
that he cut any tree 6 during the years in question. 
The suit was dismissed on the ground that the defen¬ 
dant was in adverse possession for over twenty years: 
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Held, (!) that such an agreement, «f any, naturally 
would take the nature of a licence ; 

(2) that there could not be any custom stncUy so 
called to appropriate the trees unless the defendant 
were a tenant. If there had been anything established 
in the nature of a custom to appropriate the timber, 
the defendant not being a tenant, it would not b 
custom but would be in the nature of what is Lno^n 
in England as a profit a prendre; 

that there was an easement, and hence a right 
to trees was not established by the defendant and the 
fact that the plaintiff made some sort of admission 
bv saying that he was entitled to take the leaves and 
branches but not the timber did not assist the 
defendant. A. I. R. 1935 1>at - i 88 = ib P- L. E. 192- 
i B R. 533 = *55 Inc ** ^ as - 966. 

S. 15—profit a prendre— Evidence for proof 


S. 15—* 5 ‘ Pro °^ 

16. Right against government 
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Nature of. . . 

A right in gross or profits a prendre, as it is 

technically called, may be established by the same sort 
of evidence as is used to establish either profits a 
prendre appurtenant or an easement in the ordinary 
sense of the word. A.l.R. 1934 Cal. 461 = 61 C. 45 
151 Ind. Cas. 813. 

15. Proof. 

S. i=—Proof—Assertion of right—Right if 

■ . . • .1 _...ak „ t r* A»\rri r\l 1C It/ 


defeated by showing that party was not consciously 
claiming such right during whole or part of prescrip¬ 
tive period. „ . , 

Where a party shows that for the statutory period, 

he has openly exercised certain rights which are in 
themselves sufficient to establish an easement, prima 
facie he is entitled to the easement, and it is not 
necessary to show that during the whole of the pres¬ 
criptive period, he was consciously asserting a right 
to an easement. A right to an easement by prescription 
cannot, therefore, be defeated merely by showing that 
during the whole or part of the period of prescription, 
the plaintiff was not consciously claiming an easement. 
A.l.R. 1939 Bom. !49=I L.R. (* 939 ) Bom. 140 = 41 
Bom. L.R. 168=183 Ind. Cas. 139. 

_S. 15 — Proof—Right to irrigate through neigh¬ 
bour’s land—Requisite proof. 

In a suit for a declaration that the plaintiff is entitled 
to irrigate his punjah land through a channel in the 
adjoining nanjah lands of the defendant, it is not 
necessary for him to establish a right to water against 
Government. It is enough if in fact he was irrigating 
the land for even 20 years before the alleged obstruction 
through a channel in the land of the defendant. 1937 
M-W.N. 920. 

-S. 15— Proof—Long user—Sufficiency of, to 

find if it has lasted long enough to confer right 
by prescription. 

Where thee is evidence showing long and continuous 
user, it is sufficient for the Court to find whether it has 
not lasted long enough' to confer a right, without 
particular reference to any specific number of years 

A.LR. i 9 3 5 Cal. 357=39 C.W.N. 387 = 60 C.L. J. 566= 
159 Ind. Cas. 383. J 0 

-—S. 15—Proof—User not attributable to permis¬ 
sion or sufferance—Whether evidence of en|o v - 
ment as of right. J y 

An open user continued without interruption for a 
0v « r .20 years and not shown to be attribu- 
nH pcr . mi8S1 .° n or sufferance on the owner’s part is 
prima facie evidence of enjoyment as of riedn within 
the meaning of S. 26, Limitation Act. A.l.R. 103 = La IT 
937 = >57 Ind. Cas. 871 . 935 Lah ‘ 


—s. 15—Right against government. 

A person who had begun a period of 
against the Government might contmu h P 

DroDcnv has been in the possession of the transleree. 

aI j. 5 9 4 5 3 =LL.R (,9«t All. 79 2 = 20 9 Ind- Cas. 578. 

_c 15 _Right against Government—‘Temple 

our-mbokc’ land-Right of trustees to prevent 
strangers acquiring right of way-Government 
land— Acquisition of easement against person in 
possession-60 years' user, whether necessary. 

In respect of ’temple puramboke’ lands of whicii 
the ownership is vested in the Government, the tem¬ 
ple is not a mere licensee and the trustees of the 
temple are entitled to prevent a stranger from 
acquiring a right of way over such lands by 
prescription, by obstructing him. 

The provision contained in S. 15 which insists on 
a period of 60 years’user for acquisition of right 
by prescription in respect of Government lands, is 
not restricted to cases where the right is claimed 
against the Government. No right can be acquired 
by prescription in respect of Government lands 
even as against persons with a limited interest in 
or in possession of Government land unless 60 years’ 
user is proved. A.l.R. 1934 Mad. 575 = 40 L-W. 
514=67 M.L.J. 262=1934 M.W.N. 1042=152 Ind. 
Cas. 216. 

-S. I 5 —Right against Government. 

-To apply 60 years rule Government ownership 

must exist on the date when easement is claimed. 
116 Ind. Cas. 806= A.l.R. 1929 All. 382. 

•-S. I 5 —Right against Government. 

It is against the land, and there by its owner, 
that a right of easement can be claimed. Sixty 
years user must be proved to acquire a right of 
way against Government whether the Government 
land is in occupation of Government or their lessee. 
106 Ind Cas. 305 = 4 O. W. N. 1035 = A.1.R. 1928 
Oudh 17. 

-S. I 5 —Right against Government. 

Where a ryotwari holder was found to use 
water from a Government channel for 50 years but 
the settlement records showed that his lands were 
dry lands, 

Held, no presumption of an implied grant arise 
nor could a right by prescript on be acquired. 105 
Ind. Cas. 84 = 39 M.L.T. 112 = A.l.R. 1928 Mad. 96. 


S- *5 Right against Government. 

The common law of England on the subject 

?n Tn C H U 1 Sl i l( !T of prescn P tL ve rights does not apply 

d ’? SSUmiI,g tha titdoes, there would 

757 - 21 ^i°oV g ?To the Cr °wn. 86 Ind. Cas. 
757-21 S.L.R. 195 = A.l.R. 1927 Sind. 270. 

? • ^5—Right against Government. 

land mi y user ,s nec essary in case of Govt. 

easement ic Sf lVa u- e P erson is in occupation as 

over annther a 7 « 8 T h ^ W ^ ,ch attaches to one property 
over another. 78 Ind. Cas. 844 = A.l.R. 1924 All. 724. 
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— S. I5 — Right against Government. 

The words ‘belongs to the Govt.’ in S. 15 refer 
not to the time of the suit but to the duration of 
enjoyment. When after 40 )ears’ enjoyment against 
the Govt., the latter transfers the land to a private 
person, the easement m order to become absolute 
must be enjoyed as against the transferee for a 
further period of 20 years. The period of 20 years 
must be computed from the time when the transfer 
■was made to a private person. 41 Mad. 622 = 34 
M.L.J. 396 = 45 lnd. Cas. 98. 

-S. 15—Right against Government. 

If the plff. proves 30 years’ possession, the Govt, 
must prove that he had no poss ss on within 60 
years. 12 M-L.T. 159=16 lnd. Ca>. 626. 

——S. I 5 —Right against Government. 

A plff. claim ng a right of easement against 
Govt, must prove s xty years peaceful and uninter¬ 
rupted User and the rule of law that the burden of 
proof is shifted on to Govt, if the plff. proves 
possession fora sufficient number of years is not 
applicable if the plff. fads to prove the completion 
of even the prescriptive period necessaiy aga nst a 
private individual. Case law discussed. 19 M. 165; 
33 M. 1,33 M. 173; 33 M. 362 Dist. 39 Mad. 
304 =26 lnd. Cas. 723. 

—S. I 5 —Right against Government. 

Mere pasturing of cattle by a ryot on Govt, 
waste land, does not amount to enjoyment as of 
right so as to create prescriptive t tie. Hence the 
right of pasturing cannot be da med against the 
transferees from Govt. 34 Mad. 58= (1910) 
M.W.N. 75=7 M.L.T. 380=20 M.L.J. 362 = 5 lnd. 
Cas. 853. 

——S. I 5 —Right against Government. 

If a person proves his possession for twenty 
years prior to the notification that certain land is 
Government reserved forest, he need not prove 
adverse possession for s xty years. The crown 
must prove that the Government has subsisting 

title. 33 Mad. 1=7 M.L.T. 128 = 20 M.L.J. 66 = 5 
lnd, Cas. 882. 


17. Right of fishery. 


——S. I 5 —Right of fishery — Mere right to 
fish not excluding rightful owner — Profit 
a prendre. 

A mere right to fish not excluding the 
rightful owner is a profit a prendre and falls 
within the definition of eastment giv« n in 5. 2(5) 
of the Lim. Act and may be acquired by 20 
years’ uninterrupted enjoym< nt under - 26. A.l.R. 
1934 Pat. 420= 148 lnd. Cas. 431. 



—S. I 5 —Right of fishery. 

Under S. 15 of the Easements Act, a right of 
fishing cant.ot be acquired by prescription but 
from uninterrupted user such a grant may he 
presumed. The easements Act does not exclude 
or interfere with the other Hies or modts of 
Requiring easement. 14 N.L.R. 35 = 43 lnd. Cas. 

—8 I 5 —Right of fishery. 

Limitation Act, Art. 144-Exclusive right of 
fiahei'y is interest in immovable property and 
not merely “prpfit a prendre" —Advt rse posses¬ 
ion for 12 years against lawful owner creates 
ucK interest. 1030 M.W.N. 328=31 M.L.W. 508= 
LMtf1930 Mad. 679. 


-S. I 5 — Right of fishery. 

—Several fisher)—No claim to soil itself— 
Applicabd ty of Easements Act is doubtful. 23 
Bom. L.R, 939 = A.l.R. 1921 Bom. 93. 

-S. I 5 —Right of Fishery—Private rights 

— How acquired—Prescription. 

Private lights of fishing in public waters may 
be acquired cither by a grant from the crown 
or by the prescr pt on from which a grant may 
be presumed. Quaere-—Whether txc'us ve rights 
can be acquired in a tidal or navigable river 
by proof of mere enjoyment in the manner 
provided by S. 26 of the L m. Act. A person to 
acquire the right of fishery, by piescnpt on 
must show that he had an uninterrupted enjoy¬ 
ment of it openly, puM cly and peacefully for 
over the statutory pt nod; l ul whcie such an 
enjo>meit was in exercise of a common right 
which he share d w th others, be should show 
that his user was in assertion of a- higher right 
than the general right, in h mself and for his 

exclusive benefit. 39 Cal. 53 = 15 C.W.N. 972 = 
14 lnd. Cas. 180. 

18. Right of Way. 

-S. I 5 —Right of way—User as of right— 

Necessiiy. 

A right of way can he acquired either by grant 
or by prescription. In the absence of any grant 
having been made where the right is alleged 
to have been acquired by prescnpt'on it must 
be proved to have been enjoved “as of right” 
for the period prescr bed b) S. 15 of the Ease¬ 
ments Act. A.l.R. 1950 All. 316. 

_S. I 5 — Right of way—No licence or 

agreement—Plaintiff using way over defen¬ 
dant’s land openly, peaceably and as of 
right for over statutory period—Animus of 
enjoying easement. 

In the absence of any allegation as fo any licence 
or agre<ment, if the plaint ff is fou' d to have 
been using a way over the plaintiff’s land, 
openly and peaceably and as of right for over 
the statutory period, he must be held to have 
acquired an casement in respect of that right. 
In the absence of any allegation of owntrship 
during that per ; 0 d, his user must be regarded 
to have been w th the animus of enjoying the 
easement as such -n the defendar t’s land. A.l.R. 
1942 Mad. 392 =1942 M.W.N. 209=55 M.L.W. 
142=(1942) I. M.L.J. 373 = 206 lnd. Cas. 528. 

S. 15 —Right of way—Long user of—Rela¬ 
tionship not showing user due to licence or 
leave— Presumption—Person a< quiring right of 
way for himself, servants and carts—Right, 
whether includes passage for sweepers. 

Where a pcison had been exercising a r ; ght of 
way for hims«lf, hs seivarts and his carts from 
remote past as appurtenai t to his shop and there 
was nothing to show that the relationship between 
the part'es was such as to indicate that the user 
was attributable to leave or)c<n<e, it must be 
pri sumed that the user was as of right. 

But a serv : tudc acquired for o^e purpose cannot 
lawfully he us' d for another. Thus where a person 
arqu res a right of way for Ivmself, his servants 
and carrs by prescription, this right cannot be pre¬ 
sumed to include the passage for sweepers. The 
argument that the right of way acquired by the 
person, in these circumstances should be deemed 
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10 t 1 j^e b be e n n e fi a ^. Ui e e nto^ r enJ 1 hoVs^can^ 

‘va!l unk n ss ,t is proved that it ,s 

K -7 atone time, be¬ 

longed to a common owner, do«.s not also give ris 
o Uns presumption unless the way was necessary 
for enjoying the tenement which was purchased 
bv the person claiming casement. Moreover, right 
of way is not a continuous and apparent easement. 
The case, therefore, cannot fall within the terms 
of S 13(f). Nor can it be presumed that it >s a 
way for all purposes for the reason that U was 

^ral/pulpose"^ 197=1^ 

N.L J. 297 = 1 L R. ( 1939 ) Nag. 580—186 Ind. Cas. 

155. 

-S. 1 5 —Right of way. 

Easements in S. 15 must have been enjoyed by 
owner or occupier of dominant heritage I act 
that persons visiting dominant heritage nave been 
following certain route cannot confer right ot 
way on owner. A.I.R. 1939 All. 90= 1938 A.L. J. 
1142= 193S A.W.R. 795= 179 lnd. Cas. 633. 

S. In—Right of way—Claim of. over land of 

% • • _ _ _ .. A _ a n a a V* 1 a L 


private owner—Evidence necessary to establish 
claim—Mere fact of long user, if sufficient— 
One of the termini in private land—Value as 
evidence—Dedication in past—Inference of 
fact. 

When a public right of way is claimed over 
lands belonging to a private owner, it is wrong to 
deal with the evidence in compartments. It is 
not legitimate to presume from long user an 
intention to dedicate and then examine the evi¬ 
dence adduced on behalf of the private owner and 
to see if the said presumption has been rebutted 
by him, the evidence must be examined as a 
whole and the inference either in favour of or 
against the dedication must be drawn. Dedication 
should not be inferred fiom the mere fact of long 
user. Some additional evidence will be necessary 
to support the claim of the public and the fact 
that cul de sac has been maintained and repaired 
at public expense would be a very cogent piece 
of evidence. The fact that a passage leading 
from a public place does not stop at the land of 
the private owner but proceeds further to a great 
distance would be an important factor in support 
of the claim of the public, especially when it is 
not shown that the pathway has terminated in 
private grounds. To hold that a long khal, 
which begins from a public channel and extends 
for miles can be regarded as a matter of law to 
be a private boatway or a boatway restricted only 
to the use of a class of persons and over which 

' L ■ f • , , in no circumstances, a 

right of passage, s-m^y because it i s not proved 
that the other terminus is at a public place would, 
in Bengal, lead to serious consequences The 
fact that one of the termini is on private land is 
a circumstance, and it may be an important 
circumstance, to be taken into consideVaSw,v! 
the Court of fact and when it has Uken tha °in^o 
consideration and on the evidence hac 1031 to 

the conclusion that there has b ee n in the^I/a 
556=39 C.W.N. mthWnTcii^r 60 CL - J - 


— -s - ‘5-Right^ faction frabeyTncTof 
foment eve/Vough such cessation occurs 

fully claimed, the P casement without 

peaceably and open r J th ~ n ?0 years. The term 
i ‘ I,t t erri,P n t ;fo n n* refeS°to an adverse obstruction and 
not C a mere°di scont'w uance of user A person may 
be said to ^ in enjoyment^of ^ W 

?hewfy a c P ve r ry moment. ' Cessation of user is not 
an invariable indication of the ° t 

ment of a right, that is, .t is "° n V” f C0 ,he right 

the continuance of the enjoyment of the rignr. 

Cessation of user for a time while the right is 
being acquired does not stand on a different basis 
from cessation when the right has already been 
acquired by 20 years' enioyment. A.I.R. 1935 
Cal. 282 = 60 C-LJ. 412=155 Ind. Cas. 833. 

-S.I 5 —Right of way. . f 

One of the necessary conditions of a right or 
easement is that it must be certain. Before 
decreeing a right of pathway, the Court will have 
to find out what particular pathway has been used. 
When the two termini are known, the right to the 
way does not fail merely for want of a defined 
track between them, and if the owner of the 
servient tenement does not point out the line of 
such way, the dominant owner must take the 
nearest way he can. If the owner of the servient 
tenement wishes to confine him to a particular 
track, he must set out a reasonable way. and then 
the person is not enttled to go out of the way 
merely because the way is rough, and there are 
ruts in it and so forth. A.I.R. 1934 Pat. 420 = 148 
Ind. Cas. 431. 

S. I 5 —Right of way. 


w« * J V/A •» J I 

A plff. is entitled to have his right of way 
declared if he establishes the terminiz to and from 
which the way runs. And the right would be 
enjoyed in the way servient owners point out as 
the tract. If no tract is pointed out the plff. can 
enjoy the nearest route. 22 C.W.N. 922 = 46 Ind. 
Cas. 374. 

-S. I 5 —Right of way—Payment made for 

use of land—Right by prescription, if arises. 

Where a person makes a payment for the use of 
land, such user is by license and is not a user by 

right, and it is only a user by right which can give 

Q S fc t 0 *piT ,g k t of prescription within the meaning of 
o. lb. the use of a piece of land by certain cartmen 
crossing it on payment to certain others does not 
give rise to any prescriptive right because, by 
'"g such payment, the cartmen acknowledge the 

A l < &V-? 7 P p S ?? S o^ wbom the y P a y- A -I.R. 1933 
Cas. 6 2 2 72T 17 R '°' 209=1933 A - LJ ' 516=147 Ind. 

——-S. I 5 Right of way. 

servant ^ be » °, pen ’ must raise presumption of 
Ind Cas° S ^i° edge and acquiescence. 116 

Bom. 144 ! 1=31 Bom ‘ LR - 120 = A.I.R. 1929 


15 —Right of 


t ~ o—v v* way. 

Cour?sh^id?l? nS • , rega l r( l‘ r| g a right of way the 
the spare for' der the .character of the ground, 
tions between th< ^ nght is claime ^, the rela¬ 
under which the C |i.S ar * tlC i a i nd the circumstances 
cn the user tonic 
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theuser was “as of right.” 116 Ind. Cas. 231 =31 
Bom. L. R. 120=A.I.R. 1929 Bom. 144. 

-S. I 5 —Right of way. 

—Right of way for limited and special purpose 
not limited to special track—Change of track is not 
interruption as it is a discontinuous non-apparent 
positive easement not 1 mited to a particular path. 
115 Ind. Cas. 884 = A.I.R. 1929 Pat. 124. 

-S. I 5 —Right of way. 

■ Right of way beginning under claim of right 
cannot be presumed from long user. 115 Ind. Cas. 
884 = A.I.R. 1929 Pat. 124. 

--S. I 5 —Right of way. 

——Passage for sweeper can be acquired, by 
prescription though sweeper is Municipal servant. 

95 Ind. cas. 170=28 Bom. L.R. 601 = A.I.R. 1926 
Bom. 282. 

—S. I 5 —Right of way. 

—The right of easement in respect of a sweeper's 
passage for cleaning a privy through the land of 
another is acquired if the passage is used for 20 
years as of right without interruption. 76 Ind- Cas- 
754=24 Bom. L.R. 298=A.I.R. 1922 Bom. 79. 



——S. I 5 —Right of way for scavengers through 
dwelling house—Long user—User as of right 
and a legal origin may be presumed—Other 
modes of acquisition are not excluded by sec- 
tion. 

In the case of long enjoyment a legal origin is 
presumed in England until the contrary is shown. 

In India there are conditions and circumstances 
such as nature and character of the servient land, 
the friendship or relationship of parties to be taken 
note of, before a Court can come to the conclusion 
that the exercise of a right of way can be held to 
have been as of right. 66 Ind- Cas-11 = 1922 M.W.N. 
143=15 M.L.W. 266=31 M.L.T. 150=45 Mad. 
633= A.I.R. 1925 Mad. 5 = 42 M-LJ. 417. 

*-‘—8.15--Right of way—Scavenging — Right to 
access. 

A prescriptive right is acquired, if plff-’s privies 
are cleaned by mehtars passing over the land of 
the deft, for twenty years and to the knowledge of 

t od without obstruction by deft. 50 Ind- Cas- 

4 (Cal.). 

♦—HS. Ig—Right of way. 

The mere fact that the land is waste does rot 
Necessarily show that no right can be acquired 
over such land. If that were so, the right of user 
.over almost every pathway in the mofussil 
would be lost, inasmuch as almost every pathway 
lies over waste land. In determining the 
question whether an user of way over waste 
land was as of right or not, the Court would have 
to consider the character of the land, the relation 
between the parties and the circumstances under 
which the user took place- 65 Ind. Cas- 509 
(Cal.). 


■S. I 5 —Right of way. 

A suit to establish a right of way must be 
brought within two years of the interruption, 
otherwise his enjo\ment for 20 years will be 
of no avail. 60 Ind. Cas. 171 = 12 M.L.W. 713 = 
39 M.L.J. 574- 

—~”S. 15—Right of way. 

Open user continued without interruption for 
lOtlg time and not attributable to permission 
Or sufferance is prima facie evidence of enjoy¬ 


ment as of right. 61 Ind. Cas. 5 o 9 = A.I.R. 1921 
Nag. 127 . 

-S. 15 —Right of way—Acquisition in part 

by grant and in part by prescription. 

A right of way over one part may be acqui¬ 
red by grant and over another, by prescrip¬ 
tion. 57 Ind. Cas. 852 (Cal.) 

- S. 15 —Right of way — Uninterrupted en¬ 
joyment—Onus. 

Knowledge of the fact of enjoyment on the 
part of servient owner is essentia! to the 
acquisition of an easement where the Court is 
asked to presume a grant. Active obstruction 
on the part of such owner would negative any 
such presumption. To negative submission to an 
interruption the party interrupted need not 
have brought a suit. The question whether 
there has been submission to, or acquiescence 
in an obstruction, is a question of fact, the 
burden of negativing submission being on the 
party alleging that he did not submit. 54 Ind. 
Cas. 936 (Nag.) 

-S. I5—Right of way—User as of right. 

In deciding whether the user of a right of 
way is as of right or not, the Court should 
consider the character of the ground, the space 
for which the right is claimed, the relations 
between the parties and the circumstances atten¬ 
ding the user. 13 C-L.J. 316 = 9 Ind. Cas. 965 . 

- S. 15 —Right of way — Implied grant. 

No grant of an easement can be implied 
from a defendant using a land for eight years 
without any objection on the part of the plain¬ 
tiff. Per Mookarjee J.—There is no implied 
reservation of an easement in case one trans¬ 
fers a part of his land over which lie has pre¬ 
viously exercised a privilege, in favour of the 
land he retains unless the burden is apparent, 
continuous and strictly necessary for the enjoy¬ 
ment of the land retained. Implication of a 
grant of easement, upon the severance of a tene¬ 
ment, extends to a way which is a formed and 
metalled road. 8 C.L.J. 289 . See also: 15 M.L.J. 
255 = 28 M. 495 . 

-S. 15 —Right of way—Burden of proof. 

The onus of proving that a right of way has been 
peaceably and openly enjoyed by a person claiming 
title thereto as an easement and as of right without 
interruption for 20 years, lies upon the person asserting 
the right. 25 Ind- Cas. 499 (All.) 

-S. 15 —Right of way—Burden of proof— 

Abandonment—New way. 

S. 15 (1) renders it impossible to acquire a statutory 
prescriptive title to an easement unless and until the 
claim thereto has been contested in a suit. So where 
a right of way through a particular passage which has 
been used for over 20 years is abandoned and another 
passage has been adopted for about , 7 years prior to 
the institution of the suit no right of way is established 
because the old passage had not been uBed within two 
years next before the institution of the suit and the new 
passage had not been used for 20 years. S. 15 (1) 
applies both to continuous and discontinuous easements, 
10 A-L-J. 227=17 Ind. Cas. 22. 

- S. 15 —Right of way—Burden of proof. 

To establish easement of a light of way over a lane, 
the plff. should prove enjoyment of the way as an 
easement for the period of prescription. The fact of 
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the PUT-, having se, up a 

way will not prevent him evidence: 

_ c .-—Right of way— User as of right. r 

Le inf he user is as of right must depend upon Ore 
"Xart^^r^'S£;o.| 

be proper and legitimate in a ease arising in England 
Under P S. 26 of the Limitation Act, the onus is upon the 
plaintiff <0 prove that the user was as of right. 

0 C.W.N. 359 - 

- S . 15—Right of way—User as of right—Onus 

of proof:— Any person claiming a prescriptive right to 
a way must csiabli- h enjoyment as of right lor tne 
prescribed period. 6 CAV.N* > 97 * 

ig. Right to support. 

_S. 15—Right to support—Cutting of drain 

causing damage to wall—When actionable. 

Where it w s shown that the plaintiff s wall collapsed 
as a result of a deep drain cut close to the wall bv the 
defendant but it was not shown that any portion of the 
soil on the plaintiff’s la> d had fallen into the drain and 
it was also not proved that the period of 20 years had 
expired before the alleged encroachment, 

Held, that S. 15 and not S. 7 applied to the farts 
of the case, and that the easement by prc.scnpuon 
not having been established the plaintiff was not 
entitled to recover damages. 1930 A.L.J. 340=A.I.R. 
1929 All. O85. 

-S. 15—Right to support. 

Acquisition of casement to rest roof on neighbour’s 
wall—Roof resting on neighbour’s wall for more than 
20 years—Injunction preventing interference with 
easement may be granted under Specific Relief Act, 
•S. 54. 1929 MAV.N. 528=A.I.R. 1929 Mad. 819. 

•-S- 15—Right to support. 

Removal of support of wall before accrual of right 
of cavernent by prescription by neighbour is not 
actionable. 109 Ind. Cas. 281 = 10 N-L-J. 226=A.I.R. 
1928 Nag. 91. 

-S. 15—Right to support 

A right to lateral support can be obtained only by 
prescription. 68 Ind. Cas. 831 = 14 M. L. W. 728 = 
A.I.R. 1921 Mad. 322. 

20. Right to water. 

-S. 15—Right to water—Right to surplus water 

flowing from another's land through artificial 
channel, proof of. 

For the plaintiff to prove that he is entitled to the 
surplus water flowing from the defendant’s land to his 
own land through an anificial channel, he would have 
to prove that he was entitled to this water by some 
right of prescription A.I.R. ,939 R ang . 446=1939 
Rang. L.R. 581 = 185 Ind. Cas. 802. ** 

S. 15—Right to water. 

.hrnn'h'/ I ‘ aki ?5 " alCr ' luri "S »« 

through an artificial channel for nearly * 2 or** years in 

o°r 17 • ficl r d Sr irrisa,ion by cuuPng an all 

of another s field at a particular place during the 
monsoon, such user cannot be said to be of a temLrlrv 
nature and the right to take such water can b ac E ri 
by prescription. x 10 Ind. Cas. 422=56 c 3 
C.L.J. 480=32 CAV.N. ,io 9 =A.1 4 R. 1929 cii 2 «f 47 


There caalje no "alright at all with gb 
water brought on artificially to the land an S 
water is vv a ter that is brought on land b Jhc a 
means, by human effort. There may no dou* 
right to pass on such water also. But f*f ch J ption 
only be the subject of a grant or acquired by prescrip^om 

The natural right must be regarded as a righ 6 

the owner of land having regard to the natural , Con ‘ 1 ^ 

ration and situation of the land. But when the right 


A.I.R. 1928 Mad. 52. 

-S. 1*—Right to water. 

Although it is quite possible that the Owner of one 
piece of agricultural land might acquire the right to 
drain his water on to the land of another, it would be 
more natural in hilly districts for the owner of the lower 
land to acquire a right to receive water which eithar tails 
on or flows into the higher land. It is only in such a 
way that cultivation in such districts can proceed; 
and nothing will prevent the owner of the land on tne 
lower level from acquiring by prescription such a right 
against the owner of the land on a higher level. 64 Ind. 
Cas. 418=46 Bom. 115 = 23 Bom. L.R. ioo4 = A.I.R. 

1922 Bom. 378. 

-S. 15—Right to water. 

Before the right to the use of water can be the subject 
of an easement by prescription or grant it must be 
water flowing through a defined and permanent channel. 
The essential features from which a grant or arrango 
ment whereby the right claimed may be presumed to 
rest in some legal origin are that there should be a 
permanent channel, artificial or otherwise, or indeed a 
defined channel of any sort conducting the overflow of 
water and that the overflow should be controlled or 
directed in any particular course. 69 Ind. Cas. 947 = 

4 P.LT.8t = i922 P.H.CC. 305 = 2 Pat. 110=A.I.R. 

1923 Pat. 65. , 

-S. 15—Right to water—Inamdar using zemin. 

dar’s water without paying kist, for over 20 years 
—Easement by prescription is acquired. 

Where the zemindar sues the inamdar to recover 
compensation for the alleged unauthorized use by the 
inamdar of the water of the zemindar’s tank for the 
second crop on the inamdar’s inam, and whefa it is 
admitted that the tank water alleged to be so'used 
belonged to zemindar, and that the inamdar was entitled 
to use the water for the fust crop only, the right to 
admitted and claimed is a right of easement and 
enjoyment by the inamdar for more than 20 years with¬ 
out payment of second crop kist makes out an easement 
by prescriptive right. 128 Ind. Cas. 523 = 32 M.L.W. 
316=A.I.R. 1930 Mad. 941 = 59 M L. J. m. , 

—-S. 15—Right to water—Nature of user. ' 

It is not necessary to prove annual or continuous user, 
but only substantial enjoyment whenever the occasion 
required. The mere fact that the openings made were 
different in diffeient years does not make the user 
indefinite when the channels through which the water 
was taken were the same. The fact that the owner of 

nT thV’ VlC k t ll j nernen i P aid a certain sum for the repair 
thr ^rr m n b p ankra - ent for h i s OWn bcnc fi* does not make 

?L3lo 15 CVVN - 259 = -3 O.L. J. 6,0i 

—-S. X 5 Right to water—Reservoir fed by 
fand wa,er - R1 S»‘ cut pyne on one’a c.a 

irr 5 ati?n a or t |!u da P re “ ri Pt>ve right to take water for 
irrigation of his mouza from an ahar on the plaintiff’, 
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land. Held, this could not prevent the plaintiffs from 
cutting a pyne on their own land which did not interfere 
with the channel feeding the defendant’s land, ( 1910 ) 
13 C-L.J. 579. 

-S. 15—Right to water—Surplus rain water. 

In order to give the owner of a land a prescrip¬ 
tive right for passing the surplus rain water of his 
land over another person’s land, it must be proved 
that the water passed through a defined channel 
and not in various directions through the servient 
tenement. 8 C. W. N. 244 . 


'm? 


21. Scope. 

1 , 15—Scope—Dedication of land for user as 
public pathway—Acts .or omissions are to be 
considered by the Judge and not period of 20 years 
or less. 

• When a Court of law is called upon to say whether 
or not there has been a dedication of land or of the 
user of land for the purpose of use as a pathway by the 
public, it has to consider what has been done or has 
been omitted to be done by the owner of the land, and 
to decide whether a presumption can and ought to be 
drawn, from the various acts of commission or omission, 
that the land or the user of the land has been 
dedicated 10 the public. Whether the acts or omissions 
relied on extend over a period of more than 20 \ ears 
or less than 20 years, is, in such a case, not very 
material. No one other than the proprietor of land can 
dedicate it or the user of it to the general public. 

AI.R. 1944 Pat. 278=10 Cut. L.T. 13 = n B. R- 107 = 
216 Ind. Cas. 174 . 

-—S. 15—Scope—Permissive user of others’ 
courtyard for 9 years—Easement, whether could 
be acquired. 

A person whose wall of the house abutted on neigh¬ 
bour’s courtyard claimed as casement by prescription 
to go over his courtyard, which was being used with 
his permission since only 9 or 10 years: 

Held, that the user being permissive and not as of 
right, no easement could be acquired by prescription. 

, Held, also, that he could neither acquire easement 
of necessity, as the two tenements were not owned by 
him. A.I.R. 1937 Lah. 326=39 P.L.R. 66 = 171 Ind. 
Cas. 40 . . 

22. Tenant—If can acquire, by prescription. 

’ 8 . 15—Tenant—If can acquire by prescription - 

No easement by prescription can be acquired by a 
tenaptagainst his landlord. HR. ( 1947 ) Nag. 254 = 
229 Ind. Cas. 544=1947 N. L. J. i8=A. I. R. 1947 
Nag, i 75 . 

-S. 15—Tenant—If can acquire by prescription 

—Lessee of land, owner of building built upon land— 
Lessee acquires rights of easement with respect to use of 
light or air or support for his building as owner thereof. 

A lessee of land cannot acquire a right of way or any 
other easement over land owned by his lessor as having 
. ecn . P^eably and openly enjoyed by a person claim¬ 
ing title thereto and as of right, within the meaning of 
the words in cl. ( 3 ) of S. 15 , for, in such a case, the 
tenants occuption is in the sight of the law that of 
his landlord. But where a lessee of land owns a building 
built upon land leased to him, he may, so far as the 
Use of light or air or support for his building is con¬ 
cerned, acquire rights of casement in respect of such 
light, air or support under els. ( 1 ) and ( 2 ) of S. 15 and 
these rights cannot be objected to as being incapable of 
being acquired by him on behalf of his landlord as well 
«l« against his landlord, for these rights arc acquired by 
Wm for himself and for none other than himself, as 
! t«e owner Of the building. A.I.R. 1941 Sind. 211^ 
1 ‘lrR* (194O Kar. 381 = 198 Ind. Cas. 418 . 


-S. 15— Tenant—If can acquire by prescription 

— One mokaraiidar, if can acquire easement 
against another, under same landlord. 

A mokararidar is always a tenant and never an 
owner of the land. He always derives his rights from 
the lessor and as the latter cannot have the right of 
enjoyment of an easement as of right against himself, 
so neither can his tenant against him. Consequently, 
one mokararidar cannot acquire easement against 
another mokararidar under the same landlord by pres¬ 
cription. A.I.R. 1937 Cal. 572 = 1.L.R. (1937) 1 Cal. 
569= 172 Ind. Cas. 320. 

-S. 15—Tenant—If can acquire by prescription. 

The tenants used water from the landioid's tank 
to raise a second crop for over a period of 20 years 
openly and without obtaining permission from the 
landlord and without any obstruction. During this 
period, the landlord did not claim or recover any com¬ 
pensation for the use of the water by such tenants. 
Landlord subsequently brought a suit to recover com¬ 
pensation which was resist!d by the tenants on On¬ 
ground that they had acquired a right by prescription 
to use water without liability to pay for it. No attempt 
on the part of the landlord was made to show that the 
tenants used water with his permission or to negative- 
tenants’ claim as of right: 

Held, that the tenants started with a presumption 
in their favour that they were using the water as of 
right and no attempt was made to show that they were 
doing so with the permission of the landlord or any 
facts to negative the claim as of right; the tenants had. 
therefore, acquired a prescriptive right to use water 
without paying for it. The fact that in some yeais, there 
may not have been enough water to irrigate as large an 
area as in other years, did not affect the acquisition of 
such right by prescription. The land lord could not, 
therefore, recover compensation from tenants. A.I.R. 

1937 Mad. 953=1937 M-W.X. 895^ 4 6 L.W. 643=175 

Ind. Cas. 368. 

-S. 15—Tenant—If can acquire by prescription 

—Tenant holding temporary lease, if can acquire 
right of way by user over land in possession of 
other tenant under same landlord. 

There is no reason why the expression “as of right*’ 
which appears both in S. 26, Limitation Act, and S. 15, 
Easements Act, with regard to the right of way, should 
not receive the same interpretation. 

Two persons held adjoining plots of land under a 
temporary lease issued by the. Government which w-as 
terminable at three months’ notice and was transferable 
only with Government’s sanction: 

Held, that one of them could not acquire a right of 
way of user over the land which was in possession of 
the owner as he could not be said to have enjoyed the 
alleged easement as of right. A.I.R. 1936 Sind 61=30 
S.L.R. 32 = 163 Ind. Cas. 137. 

-g. I5 —Tenant—If can acquire by prescription 

—Prescription as between tenants of same land¬ 
lord, if possible. 

Where there is evidence of long enjoyment in a 
particular way, it is the habit and duly of the Court so 
far as it lawfully can, to cloihe the fact with right. 

There cannot be a prescription by one tenant against 
another tenant of the same landlord. A.I.R. 1934 Pat. 
x 1 = 148 Ind. Cas. 215. 

-S- 15—Tenant—If can acquire by prescription 

_Joint tenants — If can acqire easements by 

prescription against each other. 

A prescriptive right cannot be acquired by one 
tenant against another tenant of/the same landlord. 
Quaere. —Whether one permanent tenure holder can 
acquire an easement against another permanent tenure- 
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holder under the same landlord, ig C.W.N. 12 U— 31 
Ind. Cas. 549. 

_S. 15—Tenant—If can acquire by prescription. 

A tenant in a zamindari cannot acquire the right to 
irrigate his land held by him as a tenant, with water 
from the lank belonging to the Zamindar. H M-L.VV. 
600 = 56 Ind. Cas. 598. 

-S. 15—Tenant—If can acquire by prescription. 

A right of way cannot be acquired by a tenant 
over the lands of the landlord within his tenancy 
except by grant. The mere grant of leave and 
license of a right of way by the landlord to his 
tenant, will not invest the latter with a right of way 
enforceable in suit, 20 C.W.N. 1158 = 34 I n( E Cas. 45 °- 
-S. 15—Tenant—If can acquire by prescription. 

Except where the Easements Act is applicable, a 
tenant can acquire by prescription an easement over 
the land of his landlord even though the tenant had 
a right of permanent occupancy on his lands. 9 
C.W.N. 856. See also 29 C. 363. 

23. User—See also—Easements Act S. 15— 

(7) Enjoyment. 

-S- 15—User—Vacant tenament, if can acquire 

easement of light and air. 

The user of a building has no materiality whatsover 
in cases of the casement of light and air. Even a 
tenement which is vacant and unoccupied for the 
statutory period of 20 years or over can, during the 
same period of non occupation, acquire easement 
rights over the servient tenement. A.I.R. 1945 Cal. 
438 = 221 Ind. Cas. 495. 

•S. 15—User. 


•-kj. *3 v^ v<i • 

While the mere putting forward of a wider claim 
in legal proceeding is not conclusive against a right 
of easement, yet the question quo ammo egerit, to 
what purported character arc the acts of user to be 
ascribed is one which the Court must answer. The 

S iestion in each case is one of fact as to whether 
e acts of U6cr are referable to a purported charac¬ 
ter of owner or tj the claim to an easement. 
Even in the case of an enjoyment from time imme¬ 
morial it would be equally necessary for the. plain¬ 
tiff to prove a user as of right as an - easement as 
distinguishable from a right of ownership. A.I.R. 
1930 Pat. 7=11 P.LT. 637 = 124 ind. Cas. 385. 

--S- 15—User—Legality. 

No use of property which would be legal if due 
to a proper motive, would become illegal if prompted 
by an improper or even a malicious motive. The 
extent of a right acquired by prescription is measured 
by the extent ol the use and enjoyment thereof during 
the prescriptive period. 42 Cal. 164 = 20 C. L T 07- 
18 C.W.N. 1296 = 26 Ind. Cas. 213. 97 “ 

24. What rights can be acquired. 


s . j 5 -What rights can be acquired— Throwing 
filthy water on neighbour’s land—Easement, if can be 
acquired. * 

. 3| he - risht ° f lhr0win 8 fiIth >‘ water on a neighbour’s 
land is an easement which can be acquired either by 

?hr nt °V m «? er S ‘ Easc ments Act, by prescription^ 
the words any other easement” in that section are 

Bnrh PrCh ^ l k IV k enou S h include such a right. Where 

** - -ists n't 

35^=46 M.L&T ;l 7 4r^ d 6 a°as = Vo 9 5 37) 2 M - L - J ' 


A prescriptive right to use land as burial ground by 
user of thc P same at such for even looycars openly 
continuously, without interruption as of right, as^an 

casement by prescription, cannot be q rieht to 

cd and by no stretch ol language can the right to 

£5 th°a n t r £ sr*55 

^ac^ired 0 £3 for 

use as a cremation ground can be acquired by dedica¬ 
tion or by prescription, as a mode of_ acquisition. or 
extinction of substantive or primary rights by a certain 
lapse of time. A.I.R. 1935 Cal- 357 — 39 C.W.N. 387 = 
60 C. L-J- 566=159 Ind. Cas. 383- 

I5 _What rights can be acquired—Right to 


bury or cremate dead bodies in land of others. 

The right to bury or burn dead bodies on land 
belonging to another person is not an easement ^ re¬ 
cognised by law and cannot be acquired by prescription. 

A.I.R. 1932 Lab. 256=33 E.L.R. 157= *38 Ind. Cas. 

325 - 

-S- 15—What rights can be acquired. 

Right to stock manure can be acquired by prescrip* 
tion. 98 Ind. Cas. 460 = A.I.R. 1927 AH. 115 . 

--S. 15 —What rights can be acquired. 

A prescriptive right to throw back water and keep it 
standing on the land of another exists only in the case 
of water flowing in a definite stream and cannot apply 
to surface-water not flowing in such a stream though it 
might ultimately, if not ai rested, flow in a tank. 97 
Ind. Cas. 832 = 1926 M.W.N. 652=25 M.L.W. 359 = 
A.I.R. 1927 Mad. 144 . 

——S 15—What rights can be acquired—Right to 
discharge water on land of deft, through channel 
across public road. 

A prescriptive right of easement to discharge surplus 
water on the deft.’s land through a channel across the 
public road cannot be acquired, iq C-L. T. 42 = 18 
C.W.N. 378=21 Ind. Cas. 857 . 

—S. 15—-What rights can be acquired—-Riparian 
rights. F 

A riparian right is a natural right and is not acquired 
by immemorial user. It exists by law: it may be -lost 
by the adverse enjoyment of another; but it has not got 
to be enjoyed to be kept up. Whatever the enjoyment 
at the date of the grant may be, the measure of the 
right that passes is determined only by configuration 
and the width of the river or stream. 105 Ind. Cas* 

8^-A°Tp lad * 96 ir? 6 ML W * 513=1927 M.W.N* 
854 —A.I.R. 1927 Mad. 988=53 M. L-J. 868 . 

~S. 15—What rights can be acquired. 

hnndit KV* 1 * nuisa nce caused by the over-hanging 

„r i 0 " 8 ^ 8 .! 0 the tr ! :cs of one neighbour to the 

hanirini. rfn f ana over which the boughs were over- 

of "^easement .r within the definition 

the ™ m the , Indian Easements Act, nor does 

L I "" t0 the ° wner of the tree, always 

anv fim! Z 5 *. • and p0sition of s Pnce, become at 

timTh hij tbat U could by any length 

e ant M hcld . t0 be enjoyed as “of right”. Thlre 
e can oe no such easement ‘ 


branches o^tre^h iSad^^w 1 “ respect of 
09-) M.W.N. 26 C 5 =6 Ind^^o. 7 M * L * T * *** 
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-S. 15—What rights can be acquired—Right 

to a ferry. 

The right to establish and maintain a ferry over 
the property of another is a right of easement for 
which twenty years use is necessary under S. 28 of 
the Lim. Act. 5 Pat. L. J. 500= 1 Pat. L. T. 395 = 57 
Ind. Gas. 516. 

——S. 15—What rights can be acquired—Right 
to ferry. 

Right to ferry though not an easement is in the 
nature of an easement and may be acquired by 
user. 9 Ind. Cas. 846. (Cal.) 

-Ss. 15 and 12—What rights can be acquired— 

Water of Govt, channel—Ryotwari proprietor— 
Possessory right — Incorporeal right. 

No easement or presumptive right can be acquired 
by a ryotwari landholder in water in a Govt, channel 
irrigating the lands. No person can claim possessory 
right* in a channel and ask for injunction against a 
threatened interference with such rights. There can 
be no possessory rights in connection with incorporeal 
rights. ^ In a suit for declaration of the plff.’s rights 
to irrigate his lands with the water of a Govt, 
channel as against a rival proprietor, die Govt, is a 
necessary party.- 34 M. L. T. 425 = (i9i8) M. W. N. 
276 — 23 M.L T. 337 = 45 Ind. Cas. 30. 

— S. *5^What rights can be acquired —Right 

to dam up a stream. 

A prescriptive right to dam up a stream is acquired 
by the continued exercise of the right for twenty five 
or thirty years. 15 M. L. T. 247=! L W. 307 = 26 
M* L.-J- 385= (1914) M.W.N. 521=24 Ind. Cas. 547. 

. “S- *5 — What rights can be acquired — 

Minerals—Grant—Right to minerals. 

Per (Spencer, J.) In the case of shrotriam grant 
the.right of Govt, over the minerals is not lost by 
limitation. 15 M. L T. 277=23 Ind. Cas. 144. 

““What rights can be acquired— Right 
t° plant and maintain trees. 

.A to plant and maintain trees on the land 

ol another cannot be acquired as an easement by 
prescription. Change in quantum of inconvenience, 
imposed by growing trees on other’s land, places 
arboriculture outside the scope of prescriptive rights. 
5 N.L R. 52=2 Ind. Cas. 230. 


* a 5 * When acquirable. 

*8.15—When acquirable:— Where an easeme 
cannot be prevented, it cannot be acquired. 30 C. 10 

*6. Who can acquire. 

“r®- * 5 —Who can acquire. 

Basement can be acquired only by a definite pers< 
Or persons natural or juristic—A fluctuating at 
uncertain body of persons cannot acquire one. ■ 
Ind* Cas. 465*A.I.R, 1926 Mad. 625. 

“‘r® 1 *5TWho can acquire. 

Ownership of properly by a fluctuation body 1 
persons is recognized in Hindu Law and though the 
* Ca ?f “ lcre are observations tending to show th 
U 'Th a Persons is capable of owing propert 

Avi” C j* . ^ oun d in the present case that tl 
Ajwjra and its property were enjoyed by the Dho 
community of Narainda from time immemorial point< 
* ■ origin and any objection that a rig 
nnot be acquired by a fluctuating body of perso 

t*< J? r ?* cr,ptl i >n *** inapplicable to the cate, 
w, W. N. 206:54 Ind.,Cai. 742. 

1 3 7-Who can acquire—Caste — If ca 
acquire right of way* 

caste is a corporation with civil rights and cf 
£} . by user, title to a right of way, even 
c user be only of a few members of the cas 

.* 8—F. Y. D,—2. 


provided it is exercised on behalf of and for the caste. 
27 M. L J. 110 = 24 Ind. G as - .167. 

—-—S. 15—Who can acquire—Joint user. 

The joint user of the water from a tank for the 
joint cultivation of a plot does not affect the nature 
of the right of easement which is a right over the 
servient heritage acquired by virtue of the joint 
ownership of the plot. The right prescribed for, is 
not a right to irrigate jointly but a right as part 
owners of a dominant heritage. 8 C.W.N. 359, Dist. 
20 M-L-T. 544 =(hji 6) 2 M.W.N. 192 = 4 L.W. 128 = 
35 Ind. Cas. 749. 

-S 15—Who can acquire—Successive holders— 

Prescription. 

The essential requisite of prescription is that it 
should be acquired against specific individuals; 
prescription against one person cannot be tacked to 
that acquired against others. Where there are succes® 
rive stanom holders, each is independent of the 
other and they do not claim through each other and 
a suit by a particular claimant lor possession of the 
stanom is not baned by limitation if brought within 
the limitation period the period being reckoned from 
the date on which his rights arose. 28 M. L J. 669 = 
24 Ind. Cas. 519. 

-S. Z5—Who can acquire—Right of way— 

Amendment of plaint. 

A resident of a village can sue on his own behalf 
to establish a right of way over another’s land and 
can be allowed to amend the plaint to limit his 
claim to that easement. 7 M.L T. 222 = 6 Inch Cas. 285. 

-S- 15-—Who can acquire—Superior proprietor. 

Superior proprietor can acquire easement on land 
held by under proprietor under S. 15, Easements 
Act. 12 O. G- 106 = 2 Ind. Cas. 281. 

27. Miscellaneous. 

——S. 15—Miscellaneous. 

S. 7, Ulus, (e) applies to cases where the land 
is in natural condition and does not apply to land 
burdened with a building and there is artificial 
pressure by the building itself. In such cases S. 7 
does not ipply and the question of easement can be 
decided by applying S. 15. 118 Ind. Cas. 715=1930 

A. L J. 340 = A.I.R. 1929 All. 885. 

-S. 15—Miscellaneous. 

A bye-law, passed by the Board and sanctioned 
by the Government, signifying the intention to let 
out the spaces at the sides of roads to hawkers, does 
not create Board’s ownership to those sides but 
merely extends its power of user, the ownership 
being already created by S. 116, Municipalities 
Act of 1916, or a similar provision in the previous 
Act. 116 Ind. Cas. 806 = A.I.R. 1929 All. 382. 

— -S. 15—Miscellaneous. 

Though Easements Act is not in force in Bcrar, 
Limitation Act, S. 26, is. 96 Ind. Cas. 546 = 9 N. L. J. 
i36 = A.I.R. 1926 Nag. 474. 

-S. 15—Miscellaneous — Failure of right of 

easement—Non-exercise of right—Period. 

Even though a person might have been flowing 
the water of the roof through the abchak land of 
another for a period of twenty years or even more, 
nevertheless, if lie ceases to exercise that right “within 
two years, next before the institution of the suit 
wherein the claim to such period relates is contested” 
that right would fail. 1947 A.W.R. (H. C.) 78 = 1947 
A. L-J. 64*=i947 A L.W. io7 = A.I.R. 1947 A. 374. 

-—S- 15—Miscellaneous. 

Where a plaintiff in claiming relief upon the 
gtound that his prescriptive right to the passage of 
light and air to a certain \rimlow has been intetfered 
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to go 'further and show that he has suffered actual 
damage thereby. (1907) A. W. N. >75- 2 9 A. 57 

- -15 —Miscellaneous—Finding that plaintiff 

had exercised right of way on plot lor over jaUiW y 
period before assertion of his ownership of that plot 
is of fact and binding in second appeal. 

A finding that the plaintiff had been exercising h s 
right of way on the plot in dispute for over the statu¬ 
tory period (about 24 years) before the letters and 
petitions containing the plaintiff’s assertion of owner- 
ship were written and made is a finding fact and 
must be accepted in second appeal. A.I.R- 194 2 Mad. 
392=1942 M.W. N. 209 = 55 L. W. 142 = (1942) 1 
M. L-J- 373 = 206 Ind. Cas. 528. 

- S. 15— Miscellaneous—Right of way—Imme¬ 
morial user—Further opportunity to meet the 

case, if can be given. . . . 

Where, in a suit for an easement, the plaintiff has 

alleged circumstances to show the user of the pathway 
by himself and his ancestors for forty or fifty years, 
the defendant should not be given a further opportu¬ 
nity of meeting the case of immemorial user even 
though immemorial user was not specifically pleaded 
in the plaint. A.I.R. 1933 Gal. 215=560. L-J* 274 — 
142 Ind. Cas. 458. 

-S. 17—Applicability. 

S. 17 is intended to apply not to rights of irriga¬ 
tion in natural streams but to rights in the nature 
of profits a prendre which do not include a right 
to water. 94 Ind. Gas. 929= 7 P. L- T. 547=A.I.R. 
1926 Pat. 187. 

--S. 17—“Paya,” meaning explained. 

A paya is a channel, but not necessarily one which 
would contain water in the dry season. A.I.R. 1945 
Mad. 396= (1945) 2 M- L.J- 27=1. L-R. (1 945 ) 
Mad. 420=221 Ind. Cas. 324. 

——S. 17—Silt accumulation. 

It is doubtful whether a prescriptive right can be 
acquired at all in respect of a shifting or changing 
mass like silt accumulation. A.I.R. 1938 Mad. 180=46 
M L-W. 862=1936 M.W*N. 9^8 (2) = 174 Ind. Cas. 229*, 

-- S 17 (a)— ‘Tend to total destruction* explained. 

The expression ‘tend to the total destruction’ in¬ 
s' *7 ( a ) (3)* does not mean total destruction but 
such an interference as would render the dominant 
owner’s rights largely inoperative. A.I.R. 1931 Sind 
1=25 S. L. R. 257=130 Ind. Cas. 546. 

-S. 17 —Riparian owner—Rights to surface 

and under-ground waters — “Known” and 
’defined’, meanings of. 

A riparian owner has natural right to use the 
surface water flowing in the river or natural water 
course that flows along by the side of his land. He 
has no right even to the user of the water if it 
flows under-ground in an undefined channel. But if 

Mass ffifss ind *5tf n ^ k r r n 

water course.* 8 *’ eVCn d * 8 a P ' t ^ 

inference, from existing and observed f ! \ b , 

the U J al a nH pr "- cxist,n 8 condition of*the Surface of 
the ground and is not equivalent to •>* 0i 

it restricted to knowledge derived fr « Sl ° ,e ’ nor ,s 

the channel by excavation % e CJ' P ° Sme o[ 

contracted and bounded chnnnpl , 1 f l’ , m eans a 

of the stream may be uSSJES1 al u tho ! gh thc course 

ledge. 1944 N.L^J. 374 dfid by human know- 


_c l7 (c w Surface water”-Ch a ractensUcs. 

The chief characteristic= ® l ^ ce existence as a 

inability to maintain ns identity a d ^ from a 

waterbody. V\ ater flow t ex j t by another 

defined channel and making its t fi f d though 

Tnght STCSmS 

can V ‘there f oref be*acqufred ,n respect of such water. 

IX.R. ( 1949 ) Nag. 325 = 1949 N.L.J. 312 . 

_q 17 fc)—Word‘and’ means or tempo¬ 
rary collection caused by dam and draining o 
immediately by another channel. 

S- 17 (c) is an example (another is f to . b ®/,? u "^ 1 in 
S. 15 of the same Act) of the use of and when 
“or” is intended. What is required according to 
this section is that the surface water shall not be 
simply water flowing on the suriace , it must be 
gathered up in some way either in a defined channel 
or by being collected in some other way. 

Where, in a case, the rain water collects, passes 
along a depression which forms a natural channel 
over a person’s land and at a point on such person s 

land, his neighbour has dammed that channel, that 
dam blocks the natural channel, causes the flow to 
stop, the water to rise, and from the collection of 
water thus caused another higher natural channel 
takes the collected water away to the neighbour’s 
tank when the water rises a l.ttle, such a temporary 
collection caused by a dam and draining off 
immediately by another channel cannot be regarded 
as a collection of water for the purpose of S. 17 (c) 
of the Easements Act. A.I.R. 1937 Nag. 310 = I.L.R. 
( 1937 ) Nag. 13=174 Ind. Cas. 267 . 

-S. 17 (c) — Right to take water through 

another’s land. 

The right to take water from a river running 
through an undefined channel over the neighbouring 
lands'is not one coming under S. 17 (c) of the Ease¬ 
ment Act, but is a right which though perhaps 
could not be acquired by prescription as an ease¬ 
ment, could be inferred from long user. A presump¬ 
tion of lost grant can be made if the usage is long 
and uninterrupted if it could form the subject of 
grant. 42 Bom. 288=20 Bom. L-R* 398=45 Ind. 
Cas. 4 - 18 . • -■ 

——S. 17—Surface water. 

——Act does not apply to Burma—Right of recei¬ 
ving surface water can be acquired by custom in 
absence of statutory prohibition. 114 Ind. Cas* 
519 = 6 Rang. 615 = A.I.R. 1929 Rang. 31 . 

-S. I7 (c)—Surface water. 

"“Every landowner has a natural right to collect 
and retain upon his own land the surface water not 
flowing in a defined channel and to put it to such 
use as he may desire. He may also allow it to flow 
away in the usual course of nature upon the lower 
lands of his neighbour and cannot be bound to 
prevent it from so doing, and it is for the other 
party to establish that they have acquired a right to 
c mpel the owner not to do so either by contract or 

Pat. r 279 np ,0n ‘ 107 Ind * CaS * 542 = A -I-R- 1928 

water —Defined channel-- 
Indian l La^' Grant ~ _I>resu ^ iption — En slish and 

a ?“ ire , s a right o£ easement of water 

or 000U T C a hann ! ls 01 c derived from artificial tank 
...rf ' v;,ter o£ a tank fed by rain water at 
"ell as surface water from neighbouring lands 
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flowed in a defined channel from the deft.'s land 
through the land of the plaintiff who was not the 
.owner of the tank. The deft, had been using and 
enjoying the said water for a sufficient length of 
time and as a matter of right. Held, that he must 
be deemed to have acquired a right of easement 
with respect to the same, notwithstanding the fact 
that the water was what m-ght be called surplus 
water. In the circumstance of the case, a grant of 
the said right might be presumed. 33 M.LJ. 674 = 
( 1917 ; M.W.N. 863=44 lnd. Cas. 625 . 

-S. 17 —Right to raise crest level of calingula 

of tank—Owner of land submerged can protect 
his land:—( 1 ) A right to maintain the bund of a 
tank at a certain level can be acquired after twenty 
years* use, though the effect of it is t 0 submerge 
the lands of others. (2) Semble:—The owner of 
the submerged lands can take measures to save his 
lands from being submerged. 24 M. 202 . 

S. 18 . Synopsis. 

1. Access to tomb 
Acquisition 
Against land lord 
Burying and Cremating 
Caste—If can acquire right 
Custom 

Customary right 
Cutting wood 
Exercise of right 
Holding festivals 
Licence 
Lost grant 

Over hanging branches of trees 
Pasturage rights 
Privacy 

Reasonableness when necessary 
Right of way 
Right to dam channel 
Right to prayers 
Right to worship 

Tank 
Tarwad 
Use of khal 
Use of land* 

1 . Access to tomb. 

18 —Access to tombs—Conditions—Limits. 
• A P? r * on can acquire a right of access to a spot 
m which some persons are buried and to worship 
the tomb provided he proves that the enjoyment of 
the right was not by leave granted or by stealth or 
by f orc . e » °ut l ^ at if had been openly enjoyed for 
such a length of time as suggests that originally 
Dy agreement or otherwise the usage had become a 
customary law of the place in respect of the 
persons and things which it concerned. 

U - V he r * g ht of access to a tomb does not include 
l " e *° erCc f substantial structures over and 
the tomb which amounts to an infringement 

2 {ii.<°i^ ner s .!: ights to the Ian d- * 12 lnd. Cas. 
431*6 Rang. 456 =A.I.R. 1928 Rang. 268 . 

2. Acquisition. 

.^"“Acquisition. 

•—■There cannot be a customary easement in 

».«l!u Ur ° j l 11 m . d ‘vidual and so easement acquired 
naer and by virtue of local customs can only be in 

community. 119 lnd. Cas. 
o 95 =A.I.R. 1930 Nag. 40 . 

—l8—Acqui»ition. 

Village community in India can acquire a 

„ 101 Ind ‘ Cas. 38 = A.I.R. 1927 
Mad. 645-52 M.LJ. 641 . 


S. 18 —Acquisition. 


2 . 

3 . 

4 . 

5 - 

6 . 

7 . 

8 . 
SL 
10 . 
11 . 
12 . 

13 . 

14 . 

15. 

16 . 

* 7 - 

18 . 

19 . 

20 . 
21 . 
22 . 

23 . 

24 . 


- In order to find a customary right enjoyment 
for a period at least as long as would a prescriptive 
or easementary right require is necessary. 97 lnd 

Cas. 832=1926 M.W.N. 652 = 25 M.L.W. 359 = 
A.l.R. 1927 Mad. 144 . 

—S. 18 —Acquisition. 

—-A custom cannot be established by a practice 
of less than 20 years. 98 lnd.Cas. 800 = 24 M.L.W. 
677 =A.I.R. 1927 Mad. 76 . 

3 . Against land-lord. 

——Ss. 18 and 15 —Against land lord—Tenant, 
it can acquire prescriptive or customary ease- 
ment to irrigate land in his possession from 
well in another land of landlord. 

A tei.aint can acquire a customary right or irri¬ 
gating the land comprised in his tenancy from 
a well situate in another land belonging to the 

landlord, but not a prescriptive casement over the 
said well. 

The question of the nature of his tenure in res¬ 
pect of his land cannot affect the decision of the 
question whether he has acquired an indefeasible 
right to irrigate that land, so long as he holds 
possession thereof, from that well. If his tenure 
is not of a permanent nature he can naturally 
enjoy the right to irrigate the land in his culti¬ 
vating occupancy only so long as he is allowed 
or is able to continue in possession of that land. 
The right acquired by him being not of a per¬ 
sonal nature but only a right existing for the 
more beneficial enjoyment of the land held by 
him will only last so ! 0 ng as his occupation of 
that land lasts. However while he is still in 
cultivating occupancy of that land the landlord 
cannot legitimately interfere with his right to irri¬ 
gate that land from the well. A.l.R. 1949 E. P. 409 . 
~S. 18 —Against landlord. 

——A tenant may acquire a customary right of 
using the water of a well against his own zamin- 

dar. 12 A.LJ. 963 ; A.l.R. 1924 All. 159 , Foil.; 17 
A.L.J. 672 ; 11 A.L.J. 990 and 14 All. 185 , Dist. 113 
lnd. Cas. 729 = 9 L.R.A. Civ. 224 = A.I.R. 1928 All. 
591 . 

-S. 18 —Against land lord. 

The first illustration to S. 18 expressly re* 
cognises that a tenant may have a customary right 
of easement against his land lord. A customary 
easement is not limited to easements of a kind 
which could not be recognised at all apart from 
special customs such as the right of pasturage and 
the right of privacy referred to in the illustrations. 
Any kind of easement recognised by custom of the 
provinces would surely fall within the meaning of 
the term. 74 lnd. Cas. 703 = A.I.R. 1924 All. 159 . 

——S. 18 —Against land lord—Right to cut 
sugar-cane and boil juice. 

The right to cut sugarcane, to extract, boil and 
concentrate the juice on a piece of land in the 
abadi is in the nature of a customary easement 
referred to in S. 18 and can be acquired by a tenant 
against the landlord. 12 A.L.J. 963=26 lnd. Cas. 122 . 

4 . Burying and Cremating. 

-S. 18 —Burying and cremating—Suit land 

used by Muhammadans for burial for 45 years— 
Inference as to grant of such right in past. 

The English common law rule of immemorial 
user is not required to establish a custom in India. 
[Requisites of custom explained.] 

Where the suit land has been used as a burial 
ground by a Muhammadan community for 15 years 
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as that, the Court is bound to infer that at some 
time in the past there was granted to this Munarn- 
madan community the right to bury their dead in 
the suit land. A.I.R. 1939 Nag. 193 = 1939 N.L.J. 
246= J.L.R. (1941) Nag. 460=183 Ind. Cas- 341- 

--S. 18—Burying and cremating — Right- 

Question of evidence—Mere permission ot 
Municipality—E fleet. . 

The question whether the members of a parti¬ 
cular community have a right to bury their dead 
at a certain place, which does not belong to the 
community and is not a general burial ground is a 
question of actual evidence: an ex parte order of 
the Municipal Committee giving permission to the 
community to bury their dead there connot confer 
any such right on them. 132 Ind. Cas. 567. 

- S. 18—Burying and cremating—Whether an 

easement—Origin of right peaceful—Dedica¬ 
tion or lost grant, if can be presumed—Right, 
if a licence. 

S. 18, recognizes an easement which is esta¬ 
blished by local custom, but the right must be an 
easement- The mere fact that it is a customary 
right would not make it cease to be an easement- 
If the right to bury is not an casement, then it can 
be a licence coupled with a grant. The right to bury 
the dead cannot be a mere licence, for, from its 
very nature, the permission is irrevocable- An 
owner of land cannot permit a corpse to be buried 
and then later on ask that the grave should be 
excavated and the corpse removed. If the permis¬ 
sion from the very beginning is irrevocable, it can¬ 
not be a mere licence. It must necessarily be a 
licence coupled with a transfer, that is to say, a 
grant. If the right implies that the space should not 
be used by the original owner for any purposes 
whatsoever, then the spot must be taken to be 
gifted or granted or, at any rate, dedicated or 
consecrated for burial purposes. The ownership of 
the zamindar would, in such a case, cease qua that 
spot. 

The question whether a plot of land is a graveyard 
or not is primarily a question of fact. In the case 
of a plot covered by recent graves, the burden is 
undoubtedly on the person who alleges that it is a 
graveyard, to establish how the grant was made. 
But in cases where a graveyard has existed from 
time immemorial or for a very long time, there can 
be a presumption of a lost grant. It is open to a 
Court to infer from circumstances that a plot of 
land covered by graves which has been used as a 
graveyard, is in fact a graveyard and has. been set 
apart as such by the original owners and made a 
consecrated ground even though a registered docu- 

- e i9a4 S A°I tToq-I a C ?v 1934 A "' 868 

l7,d Cas 797 A R ' 811 = 57 A, <- 166= 149 


-S. 18—Burying and cremating 

^ eUr e d a ed S i e c n a^°, £ o Z tod 

tact that permission was given fnr nnJ’ ♦ mere 
sons to be buried in a parHcuhr SO o ^ tW ? per ‘ 
facto invest the spot with a nuhll? V? S *l ot ips ° 

give outsiders any rights oJer^ lP r 3 ^^ and 
=6 Rang. 456 = X.I.R. 1928 Rang 1 268. ^ 431 

Recognition by yi Courts d crematm g—Right— 

is recognised by^Courts anVhal*h 6 privatcIy owned 
the Courts as a right partaklna" r 'T regarde d by 
an casep.cn, and capable of*^SfltlSl'g^ 


t i r-ic 5vg — 2 Bur. L-J.1S6 — 

right—Form of P Iead f ,ng s - er of Ian d as burial or 
Lustomary right of u - fica |j y pleaded. A 

pfai I r! a i t ff 0 n s^tiiig ld up U p r cscrfpt^ve rig^ht camiot be 

ffl c L th j. 

making of a law. 66 Ind. Cas. 640-44 C..L.J. 
319= A.I.R. 1921 Cal. 569. 

_S. 18—Burying and cremating—Customary 

r j K ht—In the nature of an easement. 

A customary right of burial can exist, apart 
fr^m provisions of Indian Easements Act; hence 
where it is found that a certain family used a 
grave as a burial ground customarily it was held 
not an easement but a customary right in the nature 
of an easement. 13 A.L.J. 1094 = 31 Ind. Cas. 80S. 

5. Caste—If can acquire right. 

-S. 18—Caste—If can acquire right. 

Ownership of property by a fluctuation body ot 
persons is recognized in Hindu Law and though 
there is r.o case there are observations tending.to 
show that such a body of persons is capable of 
owning property. 

The fact found in the present case that the 
Akhra and its property were enjoyed by the 
Dhobi community of Narainda from time 
immemorial pointed to a legal origin and any 
objection that a right cannot be acquired by a 
fluctuating body of persons by prescription was 
inapplicable to the case. 24 C-W.N. 206 = 54 
Ind. Cas. 742. 

6 . Custom. 

——S. 18—Custom—Essentials of. 

The essential attributes of a custom are, that 
it must be immemorial, it must be reasonable, 
it must be continued without interruption since 
its immemorial origin, and it must be certain ill 
respect of its nature generally as well as in respect 
of the locality where it is alleged to obtain and 
the person whom it is alleged to affect. 66 Ind. 
Cas. 640 = 34 C.L. J. 319=A.I.R. 1921 Cal. 569. 

-S. 18—Custom—Recognition—Conditions. •• 

A Court should not decide that a local custom, 
such as cutting wood from a jungle exists, unless 
the court is satisfied of its reasonableness and its 
certainty as to extent and application, and is 
further satisfied by the evidence that the enjoy¬ 
ment of the right was not by leave granted or by 
stealth or by force, and that it had been openly 
enjoyed for such a length of time as suggests that 
originally by agreement or otherwise the usage 
aecoi ? e ? customary law of the place in 
spect of the persons and things which it 
concerned. 123 Ind. Cas. 377 = A.I.R. 1930 All. 

—S. 18—Custom and prescription—Distinc- 

an^mpm pV a 1 n 1 1 ^ s . claimed to have acquired 
convert^^t by prescription the Court should not 
What m-,, mto one customary easement, 

ment u° ? sta ^ ,ls ^ a customary ease- 

easemTnt bv ' vho11 ? '"sufficient to establish an 

twodXsL P A S ff Cnptlon , and vice versa * The 

be^he s i %o? c S e ^ the result may 

275 same. 69 Ind * Cas * 528 = A.I,R. 1924 Lah. 
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—-S. 18—Custom and prescription—Distinction. 

Rights which are in the nature of customary 
rights which exist for the common benefit of 
certain communities or inhabitants of particular 
localities, and to establish which the law does not 
lay down any fixed period must be distinguished 
from prescriptive easements which can be acquired 
by 20 years user by specific individuals who alone 
can exercise them as against servient owners for 
the beneficial enjoyment of their own dominant 
heritages. 105 Ind. Cas. 113 = A.I.R. 1928 Nag, 39. 

7. Customary right. 

—S. 18 — Customary right — Origin and 
growth of:—A customary right owes its origin 
generally to common consent, and when fully 
developed, may be treated as incorporated into 
a contract by implication. 11 C.L.J. 209 = 14 
C.W.N. 487 = 37 Cal. 322 = 5 Ind. Cas. 243. 

8 . Cutting wood. 

-S. 18—Cutting wood—Nature of right. 

Villagers taking wood from landlord's jungle 
without his knowledge cannot acquire right to cut 
and appropriate wood—If such acts are with per¬ 
mission or acquiescence that amounts to license 
and cannot likewise confer a right as against him. 
123 Ind. Cas. 377 = A.I.R. 1930 All. 338- 


9. Exercise of right. 

-S. 18 —Exercise of right—Mode. 

Customary easement may be exercised intermit¬ 
tently. 66 Ind. Cas. 833 = 16 S.L.R. 17 = A-1.R. 
1921 Sind 155. 

10. Holding festivals. 

■—— S. 18—Holding festivals—Villagers accus¬ 
tomed to making offerings foi long time at 
particular “Isthan” situated in a house to rid 
their cattle of diseases. 

Where residents of village have been accustom¬ 
ed for a long period of time to make offerings 
when their cattle are afflicted by disease and 
those offerings are made at a particular Isthan in 
a particular room, it amounts to a customary 
easement within the meaning of S. 18, giving the 
villagers right to continue to make the offering, 
A.I.R. 1939 AH. 387 = 1939 A.L.J. 391 = 1939 
A.W.R. 327 = 185 Ind. Cas. 334. 

*-S. 18—Holding festivals—Right of going to 

certain plot, burning Holi there. 

1 V ustoma ry right of going to certain plot of 
fi atacerta * n time of the year and collecting 
fuel there and burning Holi and periorming 
certain religious ceremonies is not an unreasonable 
right and such right of easement can be acquired 
?«™V. ec ° 8 n5zed hy the Court. A.I.R. (Vol. 26) 
} 93 ? AH. 1 65=!938 A.L.J. 1243 = 1939 A.W.R. 

4=180 Ind. Cas. 233 . 

——S. 18—Holding a festival on land—Custom 
Right of way—Carrying idols. 

A right to hold a festival in a particular 
• 9 ncc or twice a year may be a customary 
right but not a right of easement but there may 
oe a right of way over a particular plot for 
the purpose of carrying idols once or twice a 

year.36 Cal. 615=13 C.W.N. 1002=1 Ind.Cas. 108. 

>• * 1 Ha Licence. 

~~ .“?• 18 —Licence—Owner of well permitting 
neigliDours to draw water for a long number of 
,e 3!S~ If de dication of well to public. 

* person has been permitting hi9 
neighbours to draw water from his private well 


for a long number of years, such conduct 
would, at best, constitute a bare licence—a facility 
provided for the convenience of his neighbours 
by the person but without any legal liability 
to continue it. A user of this kind, however, 
does not lead necessarily to the conclusion that 
the well was dedicated to the public. A.I.R. 
1939 Lah. 191 =41 P.L R. 536 = 184 Ind. Cas. 76. 

12. Lost grant. 

-S. 18—Lost grant—Principle of—Circums¬ 
tances that no lawful grant be made—Pre¬ 
sumption of legal origin, if arises. 

No presumption of legal origin is possible 
when the circumstances are such that no lawful 
grant could be made- All grants must be 
subject to the right of the public and even the 
Crown cannot make a grant entitling a person 
to commit a public nuisance. If, therefore, the 
exercise of the rights which a party claims 
amounts to an infraction of the rights of the 
Public, no presumption of their legal origin can 
properly he made. A.I.R. 1938 Cal. 366 =42 
C.W.N. 445 = 177 Ind. Ca s . 53. 

13. Overhanging branches of trees. 

——S. 18—Overhanging branches of trees— 
Custom as to—Cannot be recognised. 

A custom in a village not to complain against 
the overhanging of cocoanut trees over neigh¬ 
bour’s lands would not be reasonable and cannot 
be pleaded. It is indefinite and vague nor can 
there be customary easement under S. 18 of 
projecting the branches of trees growing on one’s 
land over the land of another. 89 Ind. Cas 191 
= 27 Bom. L. R. 663 = A.I.R. 1925 Bom. 446. 

-S. 18—Overhanging trees. 

A custom to allow the neighbour’s trees to 
overhang one’s house and premises, is neither 
definite nor reasonable. Whether the right to 
retain trees overhanging another’s land is 
customary easement. 43 Bom. 164 = 20 Bom. 
L. R. 826 = 47 Ind. 6 2q. 

-S. 18—Overhanging trees. 

There can be no customary easement under S. 18 
of projecting the branches of trees growing on 
one’s land over the land of another. No pres¬ 
criptive right to keep the overhanging branches 
of one’s neighbour’s land can be acquired by any 
number of years. A.I.R. 1935 All. 750(2)= 1935 
A.L.J. 963 = 1935 A.W.R. 849=156 Ind. Cas. 42(1). 

14. Pasturage rights. 

——S. 18—Pasturage right—Nature of—Such 
right, if originates from custom. 

The rights of pasturage, claimed by a whole 
body of villagers, are not easements in the proper 
sense of the word. They are not privileges 
attached to individuals in respect of their lands. 
These are rights claimed for a fluctuating class 
of persons in respect of a locality. They come 
under the description of the second class of rights, 
intermediate between public and private rights, 
and they attach to certain classes of persons or 
portions of the public and have their origin ordi¬ 
narily in custom. A.I.R. 1937 Cal. 245 = 41 C-W.N. 
503 = 1. L R. (1937) 2 Cal. 86 = 66 C.L.J. 284 = 171 
Ind. Cas. 785. 

-S. 18—Pasturage right. 

A customary right of pasture on landlord's 
land can be established by proper evidence if it is 
made out that from time immemorial the tenants 
have enjoyed it as of right, and if from the 
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circumstance* it could be gathered Ir* might 
right was enjoyed by them customarily or mignt 

be due to a lost grant. • • i; v ; ne 

Where the rent was increased within living 

memory, within a few years and on every.occasion 

on which the landlord granted pe r m • s si o n tot lie 

tenants to graze the cattle the tenants had to 

apply for it and obtain such permission. 

Held, that customary right <cannot be he ^ t0 

exist. 106 Ind. Cas. 195-A.I.R. 1928 Mad. 799. 

-S. 18—Pasturage right. . 

A right to graze cattle in a jungle area ot the 
village can he the subject of a customary right. 
Ind. Cas. 467. (Oudh). . . 

-S. 18 —Pasturage right, nature of—Acquisi¬ 
tion of right—Extent of user The right ot 
pasture cannot be said to exclude the owner s 
right to the possession and enjoyment of the pro¬ 
perty over which such a right may exist. Quaere : 
Whether in the case of Government waste, where 
the owner has no use for the property and is not 
present on the spot to resist any acts of tr.fl ng 
enjoyment on the part of another, the mere pa»tu- 
ring of cattle by the adjoinii g ryot would amount 
to an enjoy ment of aright so as to create a pre¬ 
sumptive title. 20 M.L.J. 362=34 Mad. 58= (1910) 
M.W N. 75 = 7 M.L.T. 380 = 5 Ind. Cas. 853. 

-S. 18—Pasturage over landlord’s land 

claimed by tenant—Immemorial user—Presum¬ 
ption of legal origin;—It was proved in a suit 
brought by raiyats against their putnidar landlord 
that the former had been enjoying a right of 
pasturage over certain indigo and waste lands of 
the latter from time immemorial. Held, that this 
entitled the raiyats to a decree declaring their 
right to graze cattle on the said lands, so as not to 
prevent the putnidar or his successors from culti¬ 
vating or cxcuting improvements on them so long 
as sufficient pasturage was left to the raiyats and 
other persons entitled to the right. This right of 
pasturage was not a right in gross- Application of 
doctrines of English law deprecated. 8 C.W.N. 
425 = 31 C. 503 = 14 M.L.J. 152 = 31 I.A. 75 (P.C.). 

15. Privacy. 

■ — S. 18—Privacy. 

The custom of privacy exists in the United Pro¬ 
vinces. The basis of such a right is the parda 
system in vogue and the custom is confined to the 
protection of pardanashin women and those parts 

?L a a l. h c° U ^ W ^/ rC ordi " a rily occupied by 
f.males. This right does not extend to apartments 

£ c “JJ!; d f by ma . lcs : New constructions should not 
he made to overlook apartments which are general- 
ly occupied and used by women and have been so 

r, B - h n P* “ 

custom once fstablisfed^d^s noTYx.end' on'.J^ 
women who are in the habit of n i, tX only to 

because women of all races are entitled* tn"f 
degree of privacy depending «« l,ed to a c , ertain 
class and even those whn 6 ..!! ecu . stoni of their 

public would expeef to haveT Se l - heir faces in 

ed in their more pnva?e lltrtTJ nv l Cy reSpect ’ 

be stating the custom too widHv tiff would 

any portion of any hou«P y to lay . down tb at 
should be protected" A i p d io^c CC A U ? led by men 
A.L.J. „ ' ( A . 335 = 1945 

[Overrules A I T i ,nd - Cas ‘ 41 - 

1040.] AJ ' R - ls 23 All. 404=73 I nd . Cas. 

class, creed P o r rraceT RlKht ’ if confi n«<J to any 


, • .... KocpH on social custom and 

The right of privacy, t from the right of 

parda system, is quite d moc ] e sty and human 

privacy ba se h onnaturaltrnodes. ^ ^ cJ 
morality, and the s o he birth-right of 

creed, colour, or race ana ^ shou]d be obser . 

a human being a shou id not be exercised in an 

ved, though the right shouia )00 , = , 9 ., 5 A.W. 

| P ffi 9 3rX.L A i!-n3’l 9 =58All. 370=159 Ind. 
Cas- 683. 

“if a rVof'Pvacy is established, the interven- 
tion of a space between two houses cannot affect 
the right of privacy. If in fact that right has been 

invaded by the new constructions complained, the 
injured party has a good cause of action to main¬ 
tain thesuit. The Purdah system is generally 
observed by both Hindus and Mohomedans in the 
United Provinces except by the lowest classes. 13 
A.L.J. 361 = 23 Ind. Cas. 674. 

_S. 18 —Privacy—Whether a question of fact. 

Whether such a custom as aright of privacy 
exists and the nature and limits of such a custom, 
if it does ex ; st, arc questions of fact and the find¬ 
ings of the lower Appellate^ Couit, if based _ on 
admissible and relevant evidence are conclusive. 

A.I.R 1035 All 751=1935 A.L.J. 432 = 1935 A.W.R. 
322=155 Ind. Cas. 1056. 

S. 18—Privacy —Right to—Recognition— 

i t _ 


Conditions. 

Where a custom of privacy existed in the loca¬ 
lity in which the plaintiff lived and she sued the 
defendant that her right of privacy was infringed 
by certain construction made by defendant and 
where her house was already overlooked from 
another house and she did not show any reason 
why she did not object to being overlooked from 
that particular house and where she endured 
without protest the invasion of her privacy by the 
defendant for two years, she is not a person who 
is entitled to right of privacy although her suit 
is brought within limitation. 119 Ind. Cas-834= 
A.I.R. 1929 All. 809. 

-S. 18—Privacy—Enforcement of right to— 

Facts to be proved. 

Plaintiff alleging infringment of right of pri¬ 
vacy must prove customory right of privacy in 
neighbourhood and that he is individually entitled 
to take advantage of such custom. 119 Ind. Cas. 

83 = 1929 A.L.J. 1028=51 All. 986 = A.I.R. 1929 
All. 676. 


■S. 18—Privacy. 


— • • — * * * » MV/ • 

■The existence of a public lane in-between woul 
not destroy the right of privacy in case where ih 

1 u 1 1 ° a P™ vac yis proved to have been enjoye< 

A.1.R. n i928 C Ali. 7 7 3 17 = : 50 A,K 706 = 26 AL ' J - 537 = 

UAXJ.36?=28\ 1 „ 0 d Tn Cas Ca 674 693=5 ° W ' N - ** 

between*! ^ rivacy — Existence of lane i 

si^ h nf h a er «t he bouses in Question are on the salt 
side of a street or on the opposite side a riel 

tionwhe C n y the D tS r and ^ - right needs mo ^ e P rote 

the ner^nn H k C " ? ho ,nvades it, is opposite 1 
iherc 2 invi Se r Ig u ht ? f J^vacy is invaded ar 
constructs a J^ °* tbe , n S bt of privacy if a perse 
overlooking Innfh 1 " the upper story of his hoiii 
W (AU.) r ?erson s h oqse. 24 ind. Ca 
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—-S. 18—Privacy. 

The houses of P and D faced each other and were 
divided by a narrow lane. D used the roof of his 
house in hot weather for sleeping purposes and a 
person could always overlook the house of P and 
could get a view of certain portions of the house. 
D constructed a room with doorways on the roof. 
P complained that by construction of the room and 
doorways, his right of privacy was violated : 

Held, that P could not be granted any relief as 
there was no fresh invasion of his right of privacy 
but merely a more restricted view had heen brought 
about by alteration in the house of D and by the 
restricted view, a suspicion had been created in the 
mind of P that some one m ght, unobserved, look 
into that part of his house which was always open 
to the same view. A.f.R. 1945 Oudh 308=1945 
O.W.N. (C. C.) 313=1945 A.W.R. (C. C) 216 = 20 
Luck. 575 = 222 Ind. Cas-347. 

-S. 18—Privacy—Extent of right. 

The right of privacy is wt 11-established in Tndia, 
but there must be substantial and material infringe¬ 
ment of the right of privacy before the Courts will 
interfere and the right cannot be carried to an 
oppressive lericth. A.I.R 1945 Oudh 15 = 1944 
O.W.N. 397= 1944 A.W.R. 267 = 20 Luck. 82. 

-S. 18-Privacy. 

Right acknowledged in award cannot be infring¬ 
ed by the opening of a window rot used for the 
leg't’mate pu pose of obtaining light and air. 
6 O.W.N. 854=A.I.R. 1929 Oudh 437. 

—— S. 18—Privacy—U. P—Judicial notice. 

A costomary right of privacy exists in the Un : ted 
Provinces and is so well estahl shed that the Court 
is entitled to take judicial notice of the custom. A 
customary right of privacy attaches to the pro¬ 
perty in resp-ct of which it is cla : med and is not 
a personal right. Substantial interference w>th a 
right of privacy would afford a person who^e right 
has been invaded a good cause of action. 110 Ind 
Cas. 693 = 5 O.W.N. 538. 

-S. 18—Privacy—Inf ringement—Onus. 

Whenever a new wall is built overlook : ng the 
courtyard of another person, and such wall con¬ 
tains windows (not in existence in the wall before 
reconstruction), the initial burden of proof is on 
the person constructing the wall to show that the 
windows are not of such a character as to invade 
the privacy of the person into whose courtyard they 
look. This presumption that windows must cause 
an invasion of privacy can be rebutted by showing 
that no one can look out of the windows. 93 Ind. 
Cas. 332=13 O LJ. 512= A.I.R. 1926 Oudh 352. 
—S. 18—Privacy—Extent of right. 

A plff. cannot ask the deft, to close his windows 
on the ground of the invasion of his right of 
privacy when it is proved that the said windows do 
not look out upon the plff.’s house but upon certain 
plots of land acquired by him less than twenty 
years ago. 15 Ind. Cas. 270 (Oudh). 

—~"S. 18—Privacy. 

A suit to have the windows of a neighbouring 
house closed in exercise of the right of privacy 
cannot be maintained when even before the date of 
tbe suit, no privacy could be exercised as all the 
adjacent houses could have a view of the court yard 
Of plaintiff. 3 Ind. Cas. 88 (All.). 

—S. 18 —Privacy. 

-——Illustration (b) to S. 18 affords statutory 
f^cogtntion of the validity of a custom of privacy 
mlniMa *wh!ch can be founded on custom and 


previous enjoyment of privacy in accordance with 
that custom. 66 Ind. Cas- 833= 16 S.L.R. 17 = A.I.R. 
1921 Sind. 155. 

-S. 18—Privacy—Roof of a house. 

The fact that the local custom mentioned in 
Illustration (b) to S. 18 refers to portions of a 
house “which arc ordinarily excluded from obser¬ 
vation,” does not preclude a local custom of 
privaev extending to the roof of the house. 66 Ind. 
Cas. 833= 16 S.L.R. 17= A.I.R. 1921 Sind 155. 

-S. 18—Privacy—Custom in Gujarat. 

In the province of Gujarat there is a customary 
usage which makes an invasion of the privacy an 
actionable wrong, and a man rmy not open new 
doors or windows in bis bouse or make any new 
apetures or enlarge old ones in a way which will 
enable Irm to ovnlock those port ons of his neigh¬ 
bour’s premises which are ordmarilv secluded 
from observation. 22 Bom. L.R. 226 = 55 Ind. 
Cas. 949 = 44 Bom. 496. 

-S. 18—Privacy—Custom. 

A plff. is entitled lo an injunction restraining the 
deft, bis neighbour from opening Such w : ndows 
and vent-lators as would infringe the plff.’s right 
of privacy which lie is entitled lo, by custom- 74 
P.L.R. 1915 = 251 P.VV.R. 1915 = 29 Ind. Cas. 154. 

- S. 18—Privacy—Right to open apertures— 

Invasion of neighbour's privacy—Remedy of—Relief 
under Specific Relief Act (i of 1877 ). S. 52 . 

A opened aperures and a door looking on the site 
of B B objected to it and wanted to obstruct them 
by building a wall on his own land. The Municipal 
Committee refused permission to B to build the wall. 
B, therefore, applied for injunction for closing the 
apertures and the door. The lower Appellate Court 
granted the injunction on the ground that the Muni¬ 
cipal Committee had refused permission to build the 
wa'l: 

Held, that every owner has got the right to open 
apertures in his own wall and unless, by doing so, he 
invades the privacy or any other pre-exbting and well- 
established right vested in his neighbour, the latter 
cannot force him to close the apertures. The neigh¬ 
bour’s remedy is to build on his own land or other¬ 
wise obstruct the apertures. But the reason that the 
Municipal Committee had refused permission to the 
plaintiffs to construct the wall in front of apertures 
was not a legal ground for granting the injunction in 
the form in which it had been done, and that pecu¬ 
niary compensation and not the grant of injunction 
was the proper relief to redress the threatened injury 
in the case. A.I.R. 1933 Lah. 847 = 148 Ind. Cas. 224 . 

16. Reasonableness when necessary. 

- S. 18 — Reasonableness when a necessary factor.— 

Reasonableness is not a necessary factor for casements 
other than customary. 30 C. 1077 . 

17. Right of way. 

—-— S. 18—Right of way — Classes of rights of 
w ay. 

In India, as in England, there are three distinct 
classes of rights of way. First, there are private rights 
of way vested in particular individuals or in individual 
owneis of particular tenements; these are easements 
proper, and commonly have their origin in grant or 
prescription. Secondly, there are rights belonging to 
certain classes of persons or certain portions of the 
public, such as the freemen of a city, the tenants of 
a manor, or the inhabitants of a parish or a village; 
such rights may be regarded as quasi- easements, and 
commonly have their origin in custom. Thirdly, theie 
are public rights in the full sense of the term which 
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exist for the public at large, and the source of these, 
when not created by legislative enactment, is / 

tion. A.I.R. I94 2 CaL .505-46 5"-™; Inti C?s 
G. L.J. 479 =I-L.R. 094 2 ) 2 Cal. 427-202 lad. Cas. 

——S. 18—Right of way— Classes of right of way. 

There arc three kinds of rights of ways: first, there 
arc private rights in the strict sense of the term vested 
in particular individuals or the owners of particular 
tenements, and such rights commonly have their origin 
in grant or prescription. Secondly, there are rights 
belonging to certain classes of persons, certain portions 
of the public, such as the freemen of the city, the 
tenants of a manor, or the inhabitants of a parish or 
village. Such rights commonly have their origin tn 
custom. Thirdly, there are public rights in the full 
sense of the term which exist for the benefit of all the 
King’s subjects, and the source of these is ordinarily 
dedication. It is the third class of rights of ways for 
which the dedication in favour of the whole public is 
necessary. If a right of "'ay claimed falls under the 
second class, dedication to the whole of the public is 
not necessary. If such a right of way has been exer¬ 
cised by a person or persons for a sufficiently long 
time openly, uninterruptedly and peaceably, it can 
safely be presumed that it had a legal origin, and the 
people of the locality had a right to use this passage. 
A.I.R. 1939 All. 586 = 1939 A.L.J. 821 = I.L.R. ( 1939 ) 
All. 754=1939 AAV.R. 515 = 184 Ind. Gas. 620 . 

S- 18—Right of way—Public highway and 


village path—Distinction 

There is a distinction between a public highway 
and a village path. A village path comes under the 
description of the second class of rights intermediate 
between public and private rights. These rights belong to 
certain class of persons or certain portions of the 
public such as the freemen of a city, the tenants of a 
manor, or the inhabitants of a parish or village, and 
have their origin ordinarily in custom. A public high¬ 
way on the other hand, exists for the benefit of all 
the King’s subjects, and its source ordinarily is dedi¬ 
cation. 

In deciding whether a particular pathway is a 
public highway or a village pathway, it is not enough 
to say that there could be a public highway having 
no public place as any of its terminus. The entire 
evidence on the record relating to the position of the 
pathway the purposes for which it is used and the 
people who use it, together with the entries in the 
Cadastral Survey records should be considered by the 
Court and a proper conclusion arrived ar, as to whe- 


. _ „ o ^ 1 in J~ y to P ubI,c rights would arise 
rql’R* 103 3 6 = 42 C VV N - 445= 177 Ind. Cas’. 

77 s 18— Right of way—Nature of right— Dedi- 
cation or lo s t grant, inference of. 

The right of way claimed by the public over certain 
iands described as a village pathway is a custom^ 

right and . s also traceable to dedication which can 
be inferred from user for a Inner xr . can 

period of time is necessary for such partl( : ular 

Court must decide in ea^h case hZu™ ? nd thc 
proved is such as to enable it to r '- vhet ^ r lhe use r 
tion of dedication or of lost errant P resum P- 

118 = 25 P.L.T. . 92 = 0 STt £ LR - ’945 Pat. 
220 Ind. Cas. 5 *• L ’ T - ? 8 = 12 B.R. 45 = 

of cuatotr R,gh * 0f '"y—Village pathway—Proof 


aide, reasonable, certain and contpulsory. l£ d “‘ r ££ 
natc miscellaneous user of ullage as.land «n™ 
establish the fact that such user had ^ and 

unary law of the place ‘", res £. k; rubbish by some 
things which it concerned. Taking ruuo s y 

inhabitants of a village over a P^e^paThway 

r 9 ?3 OuX 8 T=' 8 Luc P k. th 63= = . 9 f 2 P O.W.N. 7 a 5 = 
204 Ind. Cas. 237 . 

s. ,8—Right of way-Dedication-Presump- 


tion from lone user of highway. 

Though proof of open, uninterrupted and continuous 

user may give rise to a presumption of dedication, 
the presumption is still one of fact, and not one of 
law- It must not be supposed, therefore, that if 
there is no evidence in rebuttal, the Court shall be 
bound to give effect to the presumption and hold 
dedication proved as a matter of course. A.I.R. T 94 2 
Cal. 505 = 46 CAV.N. 743=76 G. L.J. 479 -I. L.R. 
( 1942 ) 2 Cal. 427 = 202 Ind. Cas. 470 . 

5 ,8—Right of way—Dedication—Presump¬ 


tion from long user. 

To prove that the roofs of a building form a public 
thoroughfare, it is necessary to have evidence as to 
their dedication for public use express or implied. 
Mere evidence of witnesses on the record to the effect 
that the roofs in question have been used by pedes¬ 
trians for access to the neighbouring public streets 
for a long time, does not necessarily raise a presump¬ 
tion as to dedication in every case. There must be 
an intention to dedicate, of which thc user by the 
public is mere evidence and no more. 

A single act of interruption, is of much more weight 
on the question of intention to dedicate than many 
acts of enjoyment. A. I. R. 1938 Lah. 97=177 Ina. 
Cas. 966 . ’ 

S. 18—Right of way— User of highway— 


Custom—Antiquity—Proof, 

In India, in the matter of proof of antiquity, the 
strict rules of English Law governing the establish¬ 
ment of custom cannot be applied. In order to be 
valid, the custom must be ancient; but it is not of 
the essence of the rule that its antiquity must in every 
case be carried, back to a period beyond the memory 
of man—still less that it is ancient in the English 
technical sense. It will depend upon the circumstances 
of each case what antiquity must be established before 
thc cus:om can be accepted. What is necessary to be 
proved is that the usage has been acted upon in 
practice for such a long period and with such invari¬ 
ability as to show that it has, by common consent, 
been submitted to as the established governing rule 
of. the particular district. 

If proof be given of facts from which it can be 
interred that user corresponding to the alleged custom 
in lact existed at some time past, thc existence of the 
custom from the remoter era will be inferred. 

tei the existence of the custom for some years has 
been proved by direct evidence, it can only, as a 
rU #f*. • r° w ?. to be immemorial by hearsay evidence 
a j\ 1S *° r reaS0r t that hearsay evidence is allow 
rule l0r thC purpose as an exception to the general 

n ? reas ° n why 50 or 60 years’ user might 
rnffirIt f c . lr jV mstances of the case, be regarded as 
murh rL , lndlcatc the existence of the right from a 
7^tiTK (^ d ‘ £-V R - ^ Cal ‘ 505 = 76 G.LJ. 

Ind. ct 47 o 942) 2 GaL 42 7 = 46 C.W.N. 7 43= 2 °2 

whefvinr hTI?* way —Highway—Question 

whether there has been dedication is one offset 
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.—Dedication in case of public right of way— 
Nature of. 

In the case of a public right of way, the question 
whether there has been dedication or not is one of 
fact, and has to be decided by the ultimate Court of 
fact with reference to the circumstances of the 
case. A finding on such an issue is conclusive in 
second appeal. 

In the case of a public right of way, dedication, 
as the term implies, is a gift or grant by the owner 
of the land to the public of the right of way over 
it: it presupposes, therefore, an intention to dedi¬ 
cate—an animus dedicandi, it also requires accep¬ 
tance by the public. Where the intention is 
expressed in words or writing, the matter admits 
of direct proof and presents little difficulty, but 
more often than not, that is not the case, and it 
must then become a matter of inference. (Inference, 
how to be drawn, explained.) 

As regards the length of public user the period is 
material only as one element from which the inten¬ 
tion to dedicate may be inferred; there is neither a 
fixed minimum period which must be proved in 
order to justify an inference of dedication, nor a 
fixed maximum period which must compel such an 
inference. It is dedication and not user that 
constitutes a highway, user is merely the evidence 
that proves the dedication. This, no doubt, pre¬ 
supposes the existence of an owner capable in law, 
of dedicating but it does not follow that such a 
person must be proved to be living within the period 
over which actual user is established. To hold 
otherwise would be to confuse user, which is only 
evidence of dedication, with the dedication itself. 
If the user is sufficient to raise a presumption of 
dedication, the dedication may well have taken place 
long before the first proved act of user. So long, 

therefore, as dedication may be inferred form user, 
it is by no means necessary that the evidence of 
user must go back to the date of dedication. Dedi¬ 
cation can be presumed from long user. 

A finding that user was permissive negatives cus¬ 
tomary right of way and is in itself enough to dis¬ 
pose of case as to customary right of way. A.I.R, 

1942 Cal. 505 = 46 C. W. N. 743 = 76 C. L. J. 479 = 
I.L.R. (1942) 2 Cal. 427=202 Ind. Cas. 470. 

--S. 18—Right of way—Easement enjoyed for 

a long time must be referred to legal origin. 

A right of easement which has been enjoyed for 
a very long time must be referred to a legal origin 
and hence the owner of the servient tenement must 
be presumed to have granted the right to the 
dominant tenement. A.I.R. 1941 Pat. 260 = 7 B.R. 
897=22 P.L.T. 699-195 Ind. Cas. 313. 

—S. 18—Right of way—Easements proper and 
customary rights—Distinction. 

"A customary right such as the right to village 
pathway is not an easement properly so called. An 
easement proper belongs to a determinate person 
or persons in respect of his or their land. A conge¬ 
ries of persons, such as the inhabitants of a locality, 
unless incorporated as a determinate juridical 
person, cannot claim an easement. A customary 
right belongs to no individual in particular. It may 
be enjoyed by anyone who inhabits a particular 
locality for the time being, or who belongs to the 
particular class entitled to the benefit of the 
custom. Easements are, so to speak, private rights 
belonging to particular persons, while customary 
rights are public rights annexed to the place in 
raK A.I.R. 1938 Cab 202=66 C.L.J. 270=175 
Cm* 952. 
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-S. 18—Right of way—Public pathway— 

Existence of dominant tenement, if necessary 
to establish right — User of way for fixed 
period, if should be proved. 

A right of easement is claimable on the land of 
another by the owner of land. It is not a personal 
right but it attaches to land and is exercisable 
over another’s land. A public pathway, however, 
may be on another’s land but the exercise of a 
right of passage over it does not necessarily 
require that the person claiming it must prove 
that he is the owner of some land. In other 
words, the existence of a dominant tenement is 
not necessary. User for any number of years 
is not necessary to establish a right to pass over 
the public pathway. User on the other hand, is 
merely an evidence of original dedication in such 

cases. A.I.R. 1936 Lah. 797 = 38 P.L.R. 500=165 
Ind. Cas. 329. 

-S. 18— Right of way—Infringement of public 

path—Special damage, whether necessary. 

If a person alleges that there is a public path 
which has been infringed by the defendant, before 
the plaintiff can maintain an action for the 
avoidance of the infringement, special damage 
must be proved. 

Where it is established that it is more or less a 
village path way wherein the residents on either 
side of the pathway and round about may be 
considered to have a right acquired by long user 
of passing to and fro and this right is referable 
to a grant or agreement on the part of the 
zamindar, it is not necessary to prove any special 
damage and the residents of the neighbourhood 
can maintain an action for the avoidance of the 
obstruction without proving any special damage. 
Even if a proof of special damage were neces¬ 
sary, a very small amount of inconvenience would 
entitle the plaintiff to the relief claimed. A.I.R. 
1933 All. 919 = 149 Ind. Cas. 874 (2). 

-S. 18—Right of way—Right over a per¬ 
son’s private property — Proof by cogent 
evidence—Necessity of. 

In tlie case of either the right of the members 
of the public at large or a limited class, such as 
the inhabitants of a particular village, the custo¬ 
mary period of user of the public right of the 
village path, must be proved by cogent evidence 
where the interests claimed conflict with those 
of a private owner. They must be proved by such 
degree of evidence as is representative of either 
the public at large or of the particular village or 
the smaller community alleged to have the right 
of user. To call three partisan witnesses who 
can in no sense be said to be representative of 
either the larger community of the general public 
or the smaller community of a particular village 
is no evidence whatever upon which a finding 
of public right or village custom can be founded. 
A.I.R. 1934 Rat. 30 = 148 Ind. Cas. 498 (1). 

18. Right to dam channel. 

-g. 18—Right to obstruct and divert channel 

—Right to dam channel:—See 29 C: 100. 

-S. 18—Right to obstruct and divert channel 

—Extent of. 

A person who is entitled to put up a dam of turf 
and loose stones, is not necessarily entitled to sub¬ 
stitute a tighter and stronger dam. The question 
in each case is the exact nature of the right which 
is shown by the evidence to have been acquired. 
9 M.L.T. 375=9 Ind. Cas. 636. 
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be, besides such user, evidence that the lan ° 

question was dedicated or set e 

stand or for any purpose connected with the temple. 

1,5 Ind. Cas 241=29 M-L-W. 229=56 M. L. J. 38 . 

_o .0_TTseofland—Limits. 

A custom by which the villagers without inter¬ 
ruption by themalik have been using the land for 
performing^ Ram-li!as, for putting up marriage pro¬ 
cessions, g for keeping Khalihans and for tying cattle 
during the rainy season from tune immemorial, is not 
invalid. A declaration of such right can be given. 72 
Ind. Cas. 2 . 8=4 P L.T. 2 2 3 = A.I.R. 1923 P a t- 34 6 - 

_S 18—Use of land—Customary right to hold 

k *No "right to hold Kirtan upon another’s land can 

be acquired as an easement.— Semble.-Such a right 

may be acquired by emtom. 36 C. 615—13 v-.VYMn. 
1002=1 Ind. Cas. 108 . 

_s. 19—Easement of water-power, if recognised 

in India. . ,. , . 

The easement of water-power is one which is wfU- 
known to the law in India, and is referred to in the 
Easements Act in various illustrations. A.I.R. 1936 
All. 522=1936 A. L. J. 625=1936 A.YVR. 533=*63 
Ind. Cas. 872 . 

-S. 19—Applicability. 

The chabutra appurtenant to the house cannot be 
taken to have been sold along with the house when 
there are no means of ingress and regress from the 
house to the platform. 41 P.L-R. 579. 

-S. 19—Applicability. 

S. 19 lays down only that when the dominant heritage 
is transferred the easement passes to the transferee. But 
where no easement at all existed while the two tenements 
belonged to the same person, S. 19 does not apply. 
6 L. L. J. 176 = A.I.R. 1924 Lah. 488 . 

- S. 19 — Severance of tenements —What passes. 

On a severance of tenements easements used as of 
necessity or in their nature continuous pass by implica¬ 
tion but easements used from time to time do not pass 
unless expressly so stated. A.I.R. 1930 Pat. 7 = 11 P.L-T. 
637 = 124 Ind. Cas 385 . 

' S. 19—Succession—Effect on the easement. 

A garden, over which an easement to enjoy it as a 
park, is created in favour of a community but the 
ownership and management of which is reserved to the 
owner descends in succession in the ordinary way, 
subject to the charge upon it. 59 Ind. Cas. 673 = 14 
o.L.K. 132 * 

——S. 20—Interference with right of way—Prin¬ 
ciples applicable. 

_ » , . , ... may apply when the inter- 

lerence complained of has reference to the access of 

light and air or to support from adjoining land may 

not apply when the interference has reference to the 


19 . Right to prayers. 

-S. 18— Right to prayers—Mahomedan Law. 

By custom, a Mahometan cannot ■ acqu y 

right to say prayers on . the= land1 o except 

•with the other’s permission, express, o y 

9 Ind- Cas. 45 (All.). 

20. Right to worship. # . 

_S. 18—Right to worship-Mode of acquis.- 


The right of going round a tree or . w “ rs '’i p :1 p ' d n ® t “ 
tree which is supposed to be the abode of ade‘ty 
cannot be acquired by the .nhah.tants of a vlUge 

merely by some people go.ng round the *re 

worshipp ng it. 98 Ind- Cas. 619-24 M.L.W. ovi 
A.I.R. 1927 Mad. 73. 

-S. 18—Right to worship. 

A customary right of going over a particula 
plot of land belonging to another for the pu-pose 
of worshipping a pipal tree and the idol of bn 
Gancshji embedded in the tree, and a tuls. c ha but. a, 
all situate on that plot of Und is valid. 19 Bom 4-0 
Dist. 61 Ind. Cas. 132 = 2 P-L.T. 160 — 6 P.L.J. 11 
A.I.R. 1921 Pat. 90. 

21. Tank. 

- S. 18 —Tank—Customary right—Essentials. 

A customary right to be established must be 
reasonable and it must be definite or certain. A 
customary right to bathe in a tank can be acquired 
by the residents of a v.llage, but in order to estab¬ 
lish such a right the evidence must be clear; the 
enjoyment must be as of right for a long number 
ofyeats and in considering the evidence regard 
must be had to the habits and customs of the 
people. 98 Ind. Cas. 619=24 M.L.W. 691= A.I.R. 
1927 Mad. 73. 

-S. 18—Tank — Customary right of user— 

Right of access—Limitation of.—A customary 
right to use a tank docs not necessarily involve a 
general right of access; it may be limited to a 
right of access from one or more of the four sides 
of the tank. 20 M.L.J. 699=8 M.L.T. 399 = 2 Ind. 
Cas. 427. 

22. Tarwad. 

-S. 18—Tarwad—Acquisition against. 

The fact that a junior member of a Malabar 
tarwad is either a consenting party to or was cog¬ 
nizant of the use of the family property in a parti¬ 
cular way by strangers would not necessarily bind 
the family or the karnavan and strangers cannot 
acquire customary right of user against the family. 98 
Ind. Cas. 619 = 24 M.L.W. 6 gi=A.I.R. 1927 Mad. 73 . 

23. Use of ‘khal’. 

- S. 18 — Use of a khal for fifteen years. 

Where a water course (khal) was allowed to be 
used for fifteen years, held that the long practice and 
the conduct of the owner of the khal coupled with 
the other evidence on the record made out a sort of 
custom which had perfected the right, and on principles 
of equity, the Court would not interf. re with its enk>v- 
ment. 101 P.L.R. 1909 = 153 p.W.R. 1000=4 T n d 
Cas. 1015 - 3 a * 1 ' 

2 4- Use of land* 

v S :,: 8 ~ U u C ° f Iand —Right as to—Essentials 

-rfo SLXX >3* - -- ior 
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In order to ertab.Uh right £ the prop^X 



fc. 2< 


houses fron^tw *“* air ~ WaU existing between two 
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ture* In It before the other house is built, they cannot 
be blocked up unless there is an agreement to close 
them when the other house is raised, and the agree¬ 
ment to treat the lower part of the wall as joint would 
not have the effect of extinguishing the already ac¬ 
quired easement of light and air through the windows 
in the upper wall. A.I.R 1940 Bom. 153 — 4 2 B° m - 
L.R. i86=I.L.R. ( 194 °) Bom. »4°= i8 7 Ind. Cas. 717 . 

_S. 20—Right of use of tank—Customary right 

of user—Right of access, limitation of. 

A customary right to use a tank does not neces¬ 
sarily involve a general right of access; it may be 
limited to a right of access from one or more of the 
four sides of the tank. 20 M.L.J. 699 = 6 M.L.T. 
099=2 Ind. Cas. 427. 

_-S*. 20 and 22 — Right of way—Contract. 

An owner of a large piece of land divided it into 
several plots for building purposes and sold them to 
different persons reserving one part for himself and in 
each sale-deed, there was a covenant by which every 
purchaser bound himself to keep open a passage 15 feet 
wide for the common use of the other plot-holders. The 
defendants erected posts in the passage and reduced its 
width to 7 ft. In a suit by one of the other plot- 
holders, the lower Court applied S. 22 of the Act, 
considered 10 ft. width sufficient and granted a decree 
accordingly. 

Held, an easement of way over another’s land by 
virtue of an agreement is governed by S. 20 and not 
S. 22; the rights in this case were governed by the con¬ 
tract between the vendor and the purchaser which 
should be given full effect to. (English cases dealing 
with restrictive covenants held inapplicable to the 
present case where the right of way was defined both 
as to dimensions and direction.) 55 Bom. 138 = A.I.R. 
1931 Bom. 87 = 128 Ind. Cas. 886=32 Bom. L.R. 1425 . 

-S. 2 x—Compromise conferring right on defen¬ 
dant to construct bundh on plaintiff's land 
Defendant can claim nothing more than easement to 
maintain bundh —He cannot claim adverse possession 
— Repairs to bundh, right to. 

The defendant who ha« obtained a right to con¬ 
struct a bundh on the plaintiff ’6 land under a com¬ 
promise, cannot 6 et up adverse possession with regard 
to the land. He can claim nothing more than a right 
of easement to maintain a bundh on the land. The 
right to repair the bundh being incidental to the 
existence of the bundh, must be presumed in favour 
of defendant. A.I.R. 1941 Pat. 260 = 7 B. R. 637=22 
P.L.T. 699=195 Ind. Cas. 313 . 

-S. 2x—Light and air—Nature of rights. 

A right to free passages of light and air is merely 
a right to prevent the servient owner from causing 
discomfort to the dominant owner by obstruction and 
so the latter cannot create new rights by using his 
heritage for extraordinary purposes. 3 S.L.R. 36=1 
Ind. Cas. 96r. 

-S. 21—Right of w«y—Purpose and not person 

It the test. 

An easement of a right of way for the use of the 
•weeper can be acquired and the fact that the 
sweeper is a servant of the Municipality would not 
prevent the plaintiffs acquiring such a right. 95 Ind. 
Cas. 170 = 28 Bom. L.R. boi = A.I.R. 1926 Bom. 282 . 

- 8 22—Applicability—Right of way—Alteration. 

When a line of way is once definitely 6et out, 
neither the dominant nor the servient owner can 
compel the other to give or accept a different and 
substituted way; the provisions of S 22 of the Ease¬ 
ment* Act can only apply, when the exact way to 
be taken over the premises of the servient owner 
ha* not been ascertained. 67 Ind. Cas. 413=24 Bom. 
If R. 437—46 Bom. 910= A.I.R. 1922 Bom. 407. 


-S. 22 —Applicability—Right of way—Essentials. 

A right of way or other casement must be defined 
and not be so large as to destroy all the ordinary 
uses of the servient property and make it impossible 
that it should ever be used for any useful purpose. 

A straggling right to the promiscuous use of the 
whole property for the purpose of driving cattle 
over it cannot be acquired as an casement. 60 Ind. 
Cas. 990 = 43 All. 345=19 A.L.J. i 26 =A.I.R. 1921 
All. 206 . 

-S. 22 —Applicability—Right of w ay—Exercise 

of right. 

The Owner of a private right of way is entitled 
to enter the way at one and the same place only 
and not at any other. 42 Cal. 164=20 C. L-J- 97 — 
18 C. W. N. 1296 = 26 Ind. Cas. 213 . 

-Ss. 22 and 23 —Easement for a particular 

purpose— Conversion. 

Easement confined to a particular purpose ought 
not to be extended to any other. A backdoor of a 
house which was occasionally used by the sweepers 
or the ladies of the house cannot be converted into 
a main door to be used by males. 19 Ind. Cas. 984 
(All.) 

-Ss. 22 and 23 —Easement—Right of access. 

The existence of a customary right to use a tank 
for washing, bathing and taking water therefrom, 
does not necessarily involve a general right of access 
to the tank. The right may be limited to access by 
particular 6 ide. 6 M L-T. 399 = 20 M. L. J. 699 = 2 
Ind. Cas. 427 . 

-S. 22 —Exercise of easement. 

Easements is respect of old and new windows and 
spouts—Spouts do not cast additional burden on 
plaintiff's land—New windows may affect privacy 
but plaintiff cannot resist as no burden on plaintiff’s 
land is increased. 20 Nag. L. J. 99 . 

*——s. 22 —Extent and mode of enjoyment of 
easement—How to be fixed. 

The extent of easements such as light and air and 
the mode of their enjoyment must be fixed with 
reference to the probable intention of the parties 
and the purpose for which the right was imposed or 
acquired. A.I.R. 1936 All. 517 = 1936 A.L.J. 712 = 
1936 A. W. R. 525 = 163 Ind. Cas. 843 . 

-S. 22 —Prescriptive right for passing surplus 

rain water—Defined channel:—In order to give 
the owner of a land a prescriptive right for passing 
the surplus rain water of his land over another 
person ’6 land, it must be proved that the water- 
passed through a defined channel and not in various 
directions through the servient tenement. 8 C. W. N. 
244 . 

-S. 22 —Right to roof —Limits. 

Where defendants had acquired the right to use 
the roof A and B as an open space in front of the 
room C as an easement it cannot justify their 
building over that portion. 69 Ind. Cas. 406 = A.I.R. 
1924 Lah. 387 . 

-S. 22—Right to water—Increase of area— 

Relief. 

A person entitled to water his lands from an¬ 
other’s well does not forfeit his entire right by 
increasing the area to which the water would flow, 
and is entitled to a decree declaring his right to 
water the lands to which the water was already 
flowing. 88 Ind. Cas. g 70 =A.I.R. 1926 Cal. 462 . 

-S. 22— Right to water—Mode* of drawing 

water at different times—Land in occupation of 
tenant: —‘The user for 20 years of the water of a 
tank drawn for irrigating an adjacent land gives the 
owner of the land a right of easement although the 
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modes of drawing the water were different within 
that period and the land he in the occupation of his 

tenant. 8 C. W, N. 158 * 

-S. aa—Scope—Directions of Court- 

An order that plaintiffs can cut opening in tank 
bund and take necessary water and close bund 
afterwards is explicit and that the objection that 
it virtually dispossessed the defendants from the 
entire tank is not sound. 87 Ind. Cas. 19=41 C. L.. J. 
379 =A. I. R. t9 2 5 Gal. 788 . 

_S. 23—Blocking of water channel—Power of 

Court to make new outlet. , 

Where the defendant blocked a water channel ol the 
plaintiff by building a wall, the Court directed the 
opening of another channel through the defendant’s land 
without demolishing the wall. 13 A. L-J. 637 = 29 
Ind. Ca 6 . 1002 . 

——S. 23 —Conditions of enjoyment. 

A dominant owner may from time to time alter 
the mode and place of enjoying the easement, 
provided that he does not thereby impose any 
additional burden on the servient heritage. When 
a person acquires a right of easement for the outlet 
of water it may be of a limitted kind. He should 
not be allowed to increase the extent or alter the 
mode of enjoyment so as to cast an additional burden 
on the servient heritage. 97 Ind. Cas. 169 = 24 A. L-J. 
810 . 

-S. 23, Illus. (b)—Eaves—Projection of, over 

land of another for twelve years—Nature of 
right acquired. 

The projection of the caves over the land of an¬ 
other resulting in the discharge of rain water is 
only an easement. Such projection does not entitle 
the person who so projects his eaves to acquire a 
right to maintain them by adverse possession. 
A.I.R. 1932 Bom. 224 = 34 Bom. L. R. 395 = 138 
Ind. Cas. 458. 

-S. 23—Increase of the burden. 

Defendant who had a right to discharge water 
from his thatched roof to the plff.’s roof pulled down 
his house and built a three storied house with 
spouts, to discharge water on the plff.’s land. Held, 
that the burden on the plff.’s land was increased 
within the section. 13 A.L.J. 791 = 30 Ind. Cas. 941. 

-S. 23—.Increase of the burden—Rain water 

falling from eaves of thatched roof made to fall 
through spouts after conversion of the roof into 
terrace. See Easements Act (V of 1882), S, IS 
Expl. 1 and S. 23. 1949 A.W.R. 460. 

-S. 23—Increase of burden. 

Where the plaintiff and the defendant ar e the 
owners of adjoining premises and defendant has 
connected his drain with that of the plaintiff with 
the tatter s consent many years ago, the right is 
limited by a particular purpose and also the iondi. 
tion Of defendant s premises at that time. If at the 
time when the plaintiff consented to the connection 
being made, the only question that arose was of 
waste water and rain water onlv hut 
the defendant erected privies on the nrP n? ,e< * UCnt *j 
claimed the rights to discharge the nieht^ w a ° d 
these into the plaintiff’s drain withonf^l . 0 ' 1 fr °. m 
sion, the defendant must show some fn. ^ .? ern ) ,s " 
the right upon the bSii of / OU ? dat,on for 

cable licence or upon th e ° r ^ 0 - 

A.I.R. 1932 Cal. 249=35 C w W prescription. 
138 Ind. Cas. 193. G.W.N. 963 = 59 Cal.260= 


No monTf" c ? easc of burden. 
F an . impose a new 


tnction or burden on his neig?bo°ur 


of the servient owner are bot pty m 896~32 

burden of the servient owner. 24 C.W.N. fe90-32 
C.L.J. 27 = 58 Ind. Cas. 854. 

_S. 23—Increase of burden Increase of 

fI A°per h son U .f h uot r en n titled to enlarge his right of 

iM? SSffSS 

Ind. Cas. 284. 

.-S. 23—Increase of burden. 

The owner of the dominant tenement may raise 
the height of the eaves so long as he does not 
throw an increased burden on the servient tene¬ 
ment, but the projection of the new roof should 
not exceed that of the old though at an increased 
height. If the dominant owner exceeds the right, 
injunction and not damages is the proper remedy. 
28 Ind. Cas. 169. (Sind.) 

-S. 23—Light and air — Windows— New 

windows at a higher level—Right to light 
through—Test:—Where a person opens new 
windows in place of old ones, but has them 
larger in size or at a higher level, the easement 
for his new windows becomes a new easement, 
which he can acquire onl> by enjoying it for the 
required length of time. Per Fulton, J. :—In a 
case of this sort, where the position of the 
window has been changed the question is whether 
it is the same ray which enters by the new win¬ 
dows as previously entered through the old 
window. If the position of the new window is 
such that the ray of light passing through it would 
have equally passed through the old window, then 
the easement which entitles the owner of the 
dominant estate to a free passage for that ray 
remains unaffected. If, on the other hand, the 
position of the new window is such that the 
rays passing through it would not have passed 
through the old window, then it is clear that no 
easement exists to secure free passage of such 
rays. If the position of the new window is such, 
m reference to the old window, that it is doubtful 
whether the rays passing through the two win¬ 
dows would have been the same, the claimant to 
the easement who has to establish his right must 

♦1 1 u new window may be of the same size 

as the old window. It may admit to the room a 

s.m.larquanmy of bght as before. The passage 

of th a L m 7 as ltl e ,nJur,ous to the owner 

which fpll V on ^ ene .T nt ? the P assa ^ e of the light 
lie-hffolr ° n thc *? d wmdow * But if the rays of 

thatis if 'tlf ° n hG *£ eW , window are different 
have en erld bvM S> t j!? u ? h Projected, would not 
old but y 0 d wm dow, then it is not an 

4Bom^ a Rr34 r = e 2 a 6B m 3 n 7 t 4. WhiCh * ^ SC ‘ UP ' 
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237 = 11 O.W.N. 657=10 Luck. 79= 119 Ind. 

Cas. 45. : ■*' 


_S. 23— Obstruction of easement — Right 

to abate. 

The rights of private parties to abate the 
nuisance relating t© the obstruction of an ease¬ 
ment are never allowed unless the obstruction 
has actually become a nuisance. A.I.R. 1938 Cal. 
669=I.L.R. (1938) I Cal. 680=40 Cr.L.J. 10 = 177 
Ind. Cas. 1000. 


S. 23— Rain water — Right to regulate - 
Burden not increased. 

1| the owner of the higher tenement has the 
right to pass on to the lower tenement all the 
rain-water that falls, on his land, the mere fact, 
that in the course of improving his tenement 
he carried out works of drainage or other works, 
the result of which is that instead of the water 
being allowed to flow imperceptibly to the lower 
tenement gets collected and is passed by an artifi¬ 
cial channel, is the result of a natural user by 
the owner of the superior tenement of his own 
land and the works of improving and the draining 
by him on his land could not be regarded as any 
acts done on his part which would have the 
effect of either changing the right or increasing 
the burden of the obligation corresponding to the 
right. Conceivably, therefore, if it should be lound 
in any case that by reason of such collecting 
of the water and passing it 011 through an 
artificial cutting in the bund the obligation on 
the servient tenement is increased in an appreci¬ 
able degree or if it should be found that the 
damage done to the servient tenement by such 
artificial drainage is appreciably in excess of 
the damage done when the water was passed 
merely naturally, it would follpw that the owner 
of the lower tenement is entitled to object to 
thedraining of the rain-water in that manner- 
It is on the assumption that the obligation 
of the owner of the servient tenement is not 
changed either in quality or increased in degree 
that any changes by the owner of the higher 
tenement of his own property are allowed and 
regarded as not justifying any adjustment on 
the part of the owner of the servient tenement. 
108 Ind. Cas. 205 = 39 M.L.T. 373= A.I.R. 1928 
Mad. 52. 


--S. 23—Reconstruction of house — Roshan- 

dans—Blocking of. 

Reconstruction of a house by the dom.nant 
owner involving a change in the situation of 
the roshandans does not mean a fresh ease¬ 
ment requiring a fresh period of twenty years 
for its acquisition. Hence the dominant owner 
is entitled to a mandatory injunction for demo¬ 
lishing the wall constructed by the servient 
owner so as not to obstruct the roshandans. 98 
P.W.R. 1918=45 Ind. Cas. 985. 

•-Ss. 23, 28, 43—Right of way for residen¬ 

tial purpose — Conversion of building into 
warehouse—Easement, whether extinguished 
—Increase of burden — Question of fact. 

The defendants who owned a building which 
Was used for residential purposes had a right 
of way to that building over a passage through 
the plaintiff's house. The defendants converted 
the building into a warehouse and the plaintiffs 
sued for a declaration that the defendants had 
no right - of way over that passage and for 
•n injunction: 


Held, (i) that the case was governed by S. 23 
and not by S. 43; 

(ii) that the right of easement was not extin¬ 
guished ipso facto by the conversion of the 
building into a warehouse, but the question 
which had to be decided was whether the new 
user imposed an additional burden on the 
plaintiffs' tenement; 

(iii) that this question was essentially one of 
fact; 

(iv) that, on the facts of the case, the lower 
Court was entitled to come to the conclusion 
that the new user imposed an additional 
burden on the servient tenement of the plaintiffs- 
A.I.R. 1931 Mad. 128=1931 MAV.N. 631=61 
M.L.J. 58 = 34 M.LAV. 369=130 Ind. Cas. 661. 

-Ss. 23, 45— Right of way for sweepers — 

Change of location of privy, whether extingui¬ 
shes easement—Decree relating to old privy, 
whether executable. 

The plaintiff obtained a decree against the 
defendant that his sweeper shall have the liberty to 
go through a lane belonging to the defendant in 
order to clear the latrine situated in the plaintiff’s 
premises. O 11 the motion of the defendant, the 
Municipality ordered the plaintiff to remove the 
privy further away and accordingly, the old privy 
was pulled down and anew one built. When the 
sweeper employed by the plaintiff was going to 
clean this privy, the defendant obstructed. The 
passage used by the sweeper was precisely the 
same as before and there was no necessity to pass 
over a greater portion of the defendant’s land so as 
to increase the burden : 

Held, (1) that the dominant heritage was the 
plaintiff’s house and land to which the privy was 
attached and not the privy itself and the removal 
of the old privy and its rebuilding oil a different 
spot did not extinguish the easement under S. 45, 
Easements Act; 

(2) that the case fell within S.23as there was 
no increase of burden; 

(3) that the decree did not become incapable 
of execution by the pulling down of the old 
privy. A.I.R. 1931 Bom. 490 = 33 Bom. L.R. 1114 = 
135 Ind. Cas. 425. 

- S. 23— Right of way—Different purposes. 

Under S. 23 a right of way enjoyed for agri¬ 
cultural purposes may be used for other purposes 
provided no additional burden is thereby imposed 
on the servient heritage. 98 Ind. Cas. 239 = 50 Bom. 
635 = 28 Bom. L.R. 1158= A.I.R. 1926 Bom. 537. 

- S. 23— Right of way—Occasional deviations 

—Restricted right. 

Where the plaintiff’s right of way is proved over 
a defined track, occasional deviation therefrom 
does not affect his right. The prohibition of the 
user of the track, during a particular season does 
not negative the claim of a general right of way, 
but is presumptive proof of a restricted right. 18 

Ind. Cas. 85. (Mad.J 

-S. 24—Accessory right—Right to discharge 

rain water. 

The accessory rights mentioned in S. 24 ot the 
Act are not intended to deprive the servient owner 
of his rights of property unless such a result is 
absolutely essential. Where a plaintiff having a 
right to discharge rain water from eaves on defts.' 
land sued for an injunction restraining him from 
making any use o£ his land which would prevent 
plaintiff from going upon it for all the purposes of 
repairing the wall of Ins house supporting the caves, 
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etc Held, that the plaintiff could well rt p a ‘ r tl .^ 
wall and the eaves from the inside and could not be 
granted an injunction. 42 Bon, 529 = 20 Bom. L.R. 

40d=45 lnd. Cas. 422. 

_S 24 —Adjoining house-owners—-Right to 

ko to neighbour's land to repair wall-Eavcs. 

Where The rtpair of the wall is reasonably neces¬ 
sary for its enjoyment the right to go to the neigh¬ 
bour’s side of the premises to repair the wall is a 
necessary e ase me St. The right docs not allow 
going over the deft-’s roof. A person can also 
enter his neighbour’s house or land to protect 1 
eaves which project over the neighbour s house. 16. 

Ind. Cas. 893 (Mad.) 

_S. 24, III, III, (d)—Easement—Public way—- 


Public rights of way are not easement but arise 
from a dedication to the public evidenced by a deed 
or implied from custom and user. Tht:re f" ^ n ° 
right of easement in favour ot an indeterminate 
body of persons. Where the owner of lands renders 
a way impassable, persons having a right to use the 
way may deviate from it and pass over adjoining 
land of the owner provided the deviation is reaso¬ 
nable. 14 N.L.R. 78 = 44 Ind. Cas. 868. 

_S. 24 —Rights of dominant and liabilities of 


servient owner. . .. . . 

The dominant owner has a right to do every- 
thins; reqirsite to secure to himself the fullest 
advantage of his servitude but thereby he should 
not impose any addit.onal burden on the servient 
tenement. 18 P.W.R. 1917 = 39 Ind. Cas. 592. 

_S. 24 —Rights of the owner of dominant 


tenement. . A . ... , 

The owner of a dominant tenement is entitled to 
do requisite acts to secure the fullest enjoyment of 
his servitude without imposing any additional 
burden on the servient tenement. 39 Ind. Cas. 590 

—ills. 24—Right of holder of dominant tene¬ 
ment to do such acts in servient tenement as are 
necessary for full enjoyment of easement. 

Even if inamdar’s right to take water for irriga¬ 
ting the inam lands could be put no higher than an 
easement, he would be entitled under S. 24 to 
do in the servient tenement (that is, the bed of the 
channel) all acts necessary to secure the full enjoy¬ 
ment of the easement subject to the limitations 
indicated in that section. Such acts on the part of 
the inamdar cannot be said to amount to a trespass 
so as to entitle the Government to have an injunc¬ 
tion restraining the inamdar from interfering with 
the bed of channel in any manner. A.I.R. 1937 
Mad. 523 = 1937 M.W.N. 145 = 1937 2 M.Lj 178 = 
46 M.L.W. 748=169 Ind. Cas. 597. 


-S. 24—Entire inam village irrigated by ancient 

channel taking off from a Government stream—• 
Channel exhausting itself in village—Priniciple of 
the Urlam case is applicable and the inamdar is 
entitled to make what use he can of the water that 

5??. e , S xT nt n« ,S Vll,age throu 8 h the channel. 1936 
M.W.N. 975. 


——S. 24—Where the original way is blocked 
only in its northern portion, there is no justification 
for any deviation in the southern portion at a dis¬ 
tance of over 100 feet from the orginal way. Such 

ble‘> e ^r^^ ar ^ be / 0nsid , e r e d to be “resona- 

wide for rartcT fact that a road 1S not sufficiently 
^{”,;° r . carts *o pass over cannot entitle a person 


-S. 27—Right ol «ay-Na' u.e and 

An easement like a right of way nQt a per _ 

is a right running with the land or a tres- 

sonal right. Whether it is person who claims 
passer who is in possessio , than that his 

the right ot way ^ a " n ^. cla ‘^ b ^ curtailed in any 

°iol"is%ro=A.lR. 1928 Lah. 709. 

__S 27-Right to drop water— Alteration of 

C °Where a person, ft 

Municipality a. right be P at liberty to permit 

another person*” to bu^ld a house, so that thj t water 

•s saras mix-?- “; 6 L " A , 

S. 27—Right to water—Servient owners 

int p e ri e ntfffs Ce h 7 d L ^ ght to have their land irrigated 
by*the water which passed through their land from 
the sluices which passed through defendant s land. 
The flow of the water to their land was obstructed 
by the channel which the defendant dug at right 
angles to the existing channel. The defendant was 
willing to construct a trough or aqueduct, which 
would carry the water to the plaintiffs fields over 
the nala in dispute, but it was found that such 
construction did not give sufficient water to plain* 


tiffs: 




Held, that defendants could not be allowed to 
build. 

The owner of the servient tenement must not so 
deal with the servient tenement as to render the 
easement incapable, or more difficult, of enjoyment 
by the owner of the dominant tenement. 87 Ind.Cas. 
899=A.1.R. 1925 Nag. 389. 

—Ss. 28, 29, 33—Damages—Principles of 

recovering. 

In an easement case, damages may only be reco* 
vered if there has been substanial interference as 
described in expin. 2 to S. 33, and an injection can 
only be granted when compensation might be allow¬ 
ed under S. 33(2), that is, both in the case of an 
action for damages or for an injunction simpliciter, 
it is necessary for the plaintiff to show conclusively 
that there has been substantial interference with 
physical comfort, etc. 

Where a person altered the gabled roof of his 
house to a pucca flat roof and while formerly 
there was an established easement right to sprinkle 
water on the whole length of the eaves, after the 
alteration, the water of the whole roof was dis* 
charged through one hole on to the defendant’s 
land: 

Held, that the alteration completely destroyed 
the original easement and that it could not be said 
that there was any prescriptive right for the new 
condition of affairs and the burden had not been 
increased substantially. A.I.R. 1933 All. 492= 1933 
A.L J. 1006 — 55 All. 711 = 145 Ind. Cas. 530* 

-S. 28—Extent of easement. 

Extent of an easement other than an easement of 
necessity as also the mode of its enjoyment must 
be fixed with reference to the purpose for which the 

right was acquired. 78 Ind. Cas. 563 = 22 A.LJ- 
314-5 L.R.A. Civ. 221 = A.I.R. 1924 All. 394. 

^8 Extent of easement:—The mere non- 
^. se . r a mode cannot deprive a person of his 
right to enjoy the easement in that particular mode 
un ess there was any intentional abandonment 
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that particular mode, giving rise to an aggreement, 
express' or implied, between the parties, by which 
the person can be said to have relinqu.shed it. The 
evidence as to relinquishment must be clear and 
uniquivocal. 6 Bom. L.K. 287. 

_28—S. 28 (c)—Light and air—Interference 

—When actionable. 

The natural right of a plaintiff is restricted to 
light and air coming vertically over his land. As 
regards lateral light and air and that falling at an 
angle to the vertical, that can be acquired by pres¬ 
cription. Even when such a right has been acquired 
by prescription or aggreement, the plaintiff cannot 
maintain a right of action unless he can show, not 
only that the right has been infringed but that 
there has been a substantial nuisance to his com¬ 
fortable and beneficial occupation of the premises. 
A mere abstract obstruction in itself is not enough, 
that is to say, both things have to be proved before 
an action can lie; first an acquisition of the right 
by prescription, agreement, grant or otherwise ; 
secondly, obstruction to the right such as amounts 
to nuisance. Neither will do standing by itself 
unless the nuisance be an actionable nuisance other¬ 
wise- So far as cases relating to smells, noise, 
smoke and nuisances of that kind are concerned, 
the nuisances which emanate from another's pro¬ 
perty do not stay on their property. They cross 
the boundaries of that property and pass over to 
plaintiff's land. In a sense, they trespass on that 
land and the cause of action lies because of that 
trespass. If the smells, or the smoke etc., could 
be confined to defendant's land and not travel over 
plaintiff's land, then no action for a nuisance 
would lie. A.I.R. 1945 Nag. 231 = 1945 N.L.J. 295 = 
I.L.R. (1945) Nag. 948. 

——Ss. 28, 33 —Light and air—Interfernce 
with—When actionable. 

An injunction cannot be granted in the case of an 
actual Interference unless there is an actionable 
interference with the easement within the mean¬ 
ing of S. 33. The Court must always decide whe¬ 
ther an alleged obstruction has actually caused 
substantial damage to the plaintiff. A.I.R. 1936 All. 
517=1936 A.W.R. 525 = 1936 A.L.J. 712 = 163 Ind. 
Casl 843. 

See also: 117 Ind. Cas. 618 = A.I.R. 1929 All. 430 
following A.I.R. 1924 All. 394; 33 Mad. 327- 

—S. 28—Light and air—Demolition of old 
building and construction of new—Effect. 

When a building has been pulled down, in which 
there was a right of light and air as regards 
certain windows, and a new building is constructed 
on the same site, if the windows placed in the 
new building can be substantially identified with 
the windows that existed in the former budding, 
the right to light and air will remain and the 
easement will not be lost. A.I.R. 1631 Nag. 80 — 
131 Ind. Cas. 429. 


■S. 28 (c)— Light and air—Actionable inter¬ 
ference—Nuisan ce. 

The owner or occupier of a dominant tenement 
in respect of which an easement of light has been 
acquired by prescription is entitled, not to the 
full amount of light enjoyed during the prescrip¬ 
tive period, but only to so much of it as will 
suffice for the ordinary purpose of habitancy or 
business according to the ordinary notions ot 
mankind. There is no infringement of the right 
unless the obstruction amounts to a „ nu '| a T nc S‘ 
(1907) 42 Cal. 46=18 CW-N. 933=27 M L. J. 
117*1 &.W. 561 = 16 M.L.T. 204 = (1914) M.W.N. 


631 = 12 A.L.J* 1166=16 Bom. L.R. 803 — 20 
CL. J. 353 = 41 LA. 180 = 24 Ind. Cas. 300 (P.C.). 

-S. 28—Light and air—New doors and 

windows constructed—Whether defendant can 
obstruct old source of light and air. 

The right acquired by statutory prescription is 
a right to the continuance of the whole or 
substantially the whole quantity of light which 
had come to the window during a period of 
twenty years. The fact that plaintiff created means 
for light to pass into the room by constructing 
new doorways cannot justify the defendant in obs¬ 
tructing the already existing source tor passage of 
light to which plaintiff had acquired a right by 
prescription. 33 Mad. 327 = 7 M.L.T. 345 = 20 
M.L.J. 29L= (1910) M.W.N. 246 = 4 Ind. Cas.425. 

-Ss. 28, 35—Light and air—Right to. 

The combined effect of Ss. 28 and 35 of the 
Easements Act is that the mere circumstance that a 
plaint.ff has a prescriptive right to the quantity 
of light which lias entered certain openings of 
his house will not give him a cause of action 
against a servient heritage for disturbance 
caused to that right, but he must prove that such 
disturbance had either materially interfered with 
his physical comfort or prevented him from 
carrying on his accustomed business as 
beneficially as he had done before. Where a 
plaintiff having several sources of light, does 
anything permanent so as to materially interfere 
with any one of them and to considerably 
diminish the light coming therefrom, his act will 
be treated as equivalent to a surrender of his 
right, and the question of material diminution of 
comfort must be determined as if that light still 
substantially exists. To determine the question 
of physical comfort by the light of such diminu¬ 
tion caused by the plaintiff’s own act would be to 
impose a greater burden on the servient heritage 
than it is liable to according to law. In dealing 
with the right to air, English decisions are not of 
much avail because the conditions in this country 
are different from those of England so far as air 
is concerned. In England more light is needed 
than here, where as more air is needed here than 
in England. 7 Bom. L.R. 352. 

-S. 28—Light and air—Obstruction—Altera¬ 
tion in the plan of the building—Injunction—45 
degrees rule:—No alteration in the plan of tin: 
building, either by advancing or setting back the 
building, will destroy the right to light and air so 
long as the owner of the dominant tenement can 
show that he is using through the new apertures 
in the wall of the new building the same or a sub¬ 
stantial part of the same light whicli passed 
through the old apertures into the old building. 
To constitute an actionable obstruction of ancient 
lights, it is not enough that the light is less than 
before. There must be a substantial privation of 
light enough to render the occupation of the house 
uncomfortable according to the ordinary notions of 
mankind and (in the case of business premises) 
prevent the plaintiff from carrying on his 
business as beneficially as before. In India a man 
who enjoyed a right to air more or less pure and 
free ought to be reasonably protected against any 
interference. In bombay a court ought to interpret 
a man’s right to air, having regard to the recent 
experiences of the city and the sanitary necessities 
in the country where ventilation is even more neces¬ 
sary than light. The 45 degrees rule is a safe one 
to adopt in a growing and popular city like Bombay, 
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and people living in such cities should »ot• 

as a matter of right, direct or horizontal light. 
This rule is not peremptory; but it is only a c r 
cumstance to be considered with other circums 

tances. 7 Bom. L.R. 73. 

_S. 28-Light and air — Obstruction — 45 

degrees rule:—In cases of obstruction ot light 
and air, the rule of 45 degrees does not afford in 
all cases a correct measure of relief. The question 
to be determined in such cases is whether the 
obstruction causes such a privation of light or air 
to the house as renders the occupation of the same 
uncomfortable. 6 Bom- L.R, 633 — 29 B. lo7. 

_—g 28—Light and air—One of owners of joint 

wall erecting wall on top of joint wall and keep¬ 
ing ventilators in it—Right of easement in 
respect of such openings, if can be acquired 

against other co-owner. 

In the case of joint property, every co-sharer lias 
a right to use it, consistently with the rights of the 
other co-sharers until partition. 

Where one of the owners of a joint wall erects a 
wall on the top of the joint wall and keeps venti¬ 
lators in sucli erected wall, he does so consistently 
with the rights of the co-owner and cannot, there¬ 
fore, acquire a right of easement in respect of the 
ventilators against the co-owner. A.I.R. 1939 Lah. 
28 = 41 P.L.R. 267=182 Ind. Cas. 498. 

-S. 28—Pasturage right—Extent. 

If the grazing area is larger than that required 
by the persons, a proprietor may use the excess 
for his own purposes. The persons having grazing 
rights cannot prevent him from developing any 
excess area and using it to its best purposes. 
67 Ind. Cas. 306=2 L.L.J. 44 = 77 P.L.R. 1922. 

——S. 28—Prospect—Obstruction of view to a 
shop—Removal of constructions:—The defen¬ 
dants built a shed and put sirki screens on their 
own land in front of the plaintiff’s shop, the view 
to which was obstructed on account of these 
constructions. Held, that the plaintiff was not 
entitled to have the constructions removed on the 
ground that the view to the shop was interrupted 
from the neighbouring road. 29 A. 22= (19061 
A.W.N. 257 = 3 A.L.J. 637. 

——Ss. 28 and 29 —Right of way—Burden on 
servient tenement—When increased. 

A right of way, which exists as an easement of 
necessity, is limited by certain incidents, such as ( 1 ) 
purpose, ( 2 ) time, (3) width of way, ( 4 ) persons 
who can pass, (5) the place from and to which they 
can pass and ( 6 ) the direction of the way. When 
there is no change in any of these incidents, by any 

in . 1 'S dominj t nt tenement, it cannot be said 
that the burden on the servient tenement has been 
increased. 25 Pat. 681 =227 Ind. Cas 396-A t > 
1947 Pat. 266. '~ aS * ^°~ A *LR. 

“T S -i?--? i8ht ? { w ay—Mode of enjoyment. 

A right of way imports the right of passing in a 
particular line and not the right of varying Rat 

ages f rom the enclosure ° PCnms " ew pass ' 

a no the r* C pe r son^s lan d°he mm; f nia * way across 
reasonably and with due regardtoU^con'v^re n« 


t £ servient owner so as to.avoid inflicting or, him 

needless and unreasonable injury. A j R# 1932 

ind. 

Cas. I/O. . - 

dominant owner of ms rigni ox , , right 

able limits, the dominant owner entitled to the r ght 

of way cannot make an excessive user o± tne rigni 

mudh less can he act arbitrarily and in a high-hand-. 

^ manner so as to render beneficial enjoyment by 

a servient owner of his own premises impossible or 

fraught with ma.iy difficulties. 90 Ind. Cas. 149 

26 Cr. L.J. 1493 = A.I.R. 1926 Nag. 221. . 

•S. 28—Right of way —Heavier burden— 


What constitutes. . , . . ., 

Where an easement is claimed over another s 
property the servient tenement should not be sad¬ 
dled with a heavier burden than what the plaintiff- 
has succeeded in proving. But when a particular 
mode of user is not heavier than the inode of user 
proved, the plaintiff may be allowed to use it in- 
that particular way, e. g., the user of a way for 
horses may include the right to lead smaller animals- 
as well but not larger animals or loads. The user 
of a path for the passage of men, carts and palan¬ 
quins, may also entitle the dominant owner to take- 
cattle, processions and corpses along the path as 
the latter user does not add to the burden on the 

servient tenement. 65 Ind. Cas. 579 (Cal.). 


-S. 28—Right of way for carts, cattle, etc.. 

whether includes right of way for sweepers. _ 

Right of way for persons, cattle, carts, etc.,, 
over the open ground in front of plff.’s house 
though established is not sufficient for claiming 
right of way for sweepers to remove night soil* 
from the privies. 22 Bom. L.R. 1131=59 Ind. Cas'.' 
426. ' 

S. 29—Increase of easement. - 

It is always open in a decree granting an injunction 
against a certain person when execution is taken out of 
that decree on the ground that that pe r son has infringed 
the terms of the decree, to take as his defence tnat 
the subject-matter which formed the grounds for -th*- 
mandatory injunction no longer existed and therefore 

decree * raposs ‘ 8 ^ e ^° r bim to infringe the terms of any 

A window in respect of which a right of easement 
existed and a mandatory injunction was granted res- 
• raining from mterfering with its enjoyment was 4 feet 
in ength and 2 feet in breadth and situated at a height 
0 9 to 10 feet from the ground. The window \vas 
subsequently changed to 41 by 2 J feet and raised toi 

a iSfi U °f ,6 fc ? whcn the house was rebuiltt 
dimension.^ .» the • Ration in the location and 
ment ner^i L * W, ? d ° w , ' vas . such that the old ease- 
for the benefit ofA? ne° Id ' V “J dow cou,d not continue 

839=40 S 4 6 new wmd ° w ’ A.I.R. 1937 Lah. 
Ind R G a T 57 S ] A ' I R - 1337 Lah -4.9 = 39 P.L.R. 712 = 173 
~ nf, 5 9 T° verbur demng-Te8t. 1 

which thc^nSv °b P f a Ul cffluent ^to a drain through 
is not permissible in , presu ™f d grant of running water 
the servicn tine " W as lt ltn P° se * an overburden on 
Gal. 330 lenemeni ’ 33 C.W.N. 189 = A.I.R. >9*9 
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-S. 29 — Projection —Beam—Construction, over¬ 
hanging the projection :—Where a person acquires the 
right to project a beam upon another’s lands, he has no 
right to prevent the other from having a construction in 
his own land which overhangs the beam. 6 Bom. L.R. 
356=28 B. 428 . 

-S. 29 — Riparian owners—Right to particular 

conditions of water for particular mill. 

Rights to particular conditions of water for a particu¬ 
lar mill are acquired by prescription and are not 
natural rights. 

Where, therefore, the natural rights of the plaintiffs 
as riparian owners or tenants are to have the use of the 
water in the stream and they may use such water for 
the purpose of running a mili and while the action of 
the defendants has not prevented the plaintiffs from 
making use of the water for the purpose of a mill, all 
that the action of the defendants has done is to cause 
a slight diminution in the efficiency of the existing 
mill of the plaintiffs and the plaintiffs can obviously 
remedy this matter by raising their mill and if necessary 
their dam, by a corresponding height: 

Held, that it would only be if the plaintiffs had 
acquired by prescription an easement to use that parti¬ 
cular mill in that particular manner, that it could be 
said that a case would lie for damages. The plaintiffs 
had not acquired any easement in regard to that parti¬ 
cular mill. They only got the right to have a mill on 
the river.. The action of the defendants did not prevent 
the plaintiffs using their natural right and as the 
defendants were not shown to have acted in a. manner 
which would give rue to a claim for damages, a suit 
for damages could not lie. A-I.R. 1936 All. 520 = 1936 

A-L.J. 534=58 All. 981 = 1936 A.W.R. 507 — 163 Ind. 
Gas. 877 . 


S. 30—Partition—Right to project branches 
espressly conferred but right to lop off branches 
not reserved—Effect. 

No right of easement can be acquired in respect of a 
tree which gradually projects over the neighbour’s land 
insensibly and by slow degrees and the owner of the 
tree has no right to prevent a person lawfully in 
possession of land, into or over which, its roots or 
branches have grown, from cutting away eo much of 
them as project into or over his land. 

Held, on facts, that oy the common intention of the 
parties at the time of the partition and the sales, the 
right to project the boughs of the tree in question was 
expressly conferred and transferred and the defendants 
not having expressly reserved for themselves the right 
to lop off the projecting branches in the sale deed in 
Javour of the plaintiff, they were not entitled to cut off 
the branches. A.I.R. 1938 Mad. 511=47 M-L.W. 324 

*1938 M.W.N. 282 = (1938) 1 ML.J. 510 = 182 Ind. 

Lias. 321. 

——S. 30—Partition—Right of w ay. 

, lw [ 0 homes were common and a certain right of 
way belonged to the parties, the passage being common 
men, under the Easements Act, it must be presumed, 
in the absence of any express agreement between the 
parties, that at partition, the passage was received for 

36 Bom. 379= 14 Bom. L.R- 418 = 


j , 3 ® Passing of easement—Division—Respec- 

right.. 

When a dominant heritage is divided between two 
r iv r 'u P ers > ons tye casement becomes annexed to each 
are * P rOV *ded that such annexation is consistent 
with the terms of the instrument under which the 

|p a de. But there is no presumption that it 
P 4 * 86 ® to onc of such persons unless there is a 

fpccifte agreement to that effect. 73 Ind. Cas. 66 = 

1 fe : 8-F.Y. D.-3. 


18 M. L. VV. 41 >4 — 1923 M. W. N. 454 = A. I. R. 
Mail. 674. 



-S. 30—Right of way—Conveyance of parcels by 

same grantor. 

Where ihc sumo grantor conveys in the course of one 
transaction portions of his property, to several grantees, 
each grantee is presumed in law to take his portion 
subject to such rights as a right of way as ar e created in 
lavour of the other grantees. “Appurtenances” when 
u.c-d in a conveyance include a right of way. 38 Mad. 
i 4 I =(‘ 9 I 3 ) M.W.N. 317—13 M.I..T. 313 = 24 M.L.J. 
552= 19 Inch Cas. 80. 

-S. 31 — Obstruction—Legality and Limit. 

Excessive lucr may be rendered impracticable but 
whole user cannot be obstructed. 33 CW .N. 189 = 
A.I.R. 1929 Cal. 350. 

-S. 32—Dominant Owner, if can be asked to 

take certain order and enjoy casement in a 
particular way—Principles applicable. 

It lire owner ol a dominant tenement ha> acquired 
an easement light, he cannot be compelled to take a 
certain order regarding his own property in order to 
enable another person to commit a nuisance. The 
principle to be applied is that the balance oflight or ait 
left must be sufficient fur comfortable occupation having 
regard to the c rdinaiy notions of mankind. Mankind 
must mean mankind of the locality or class lu which 
the panics belong and an ordinary habitation must 
mean habitation for all the membe, s of the family. 
A.I.R. 1945 Cal. 438 = 221'-Ind. Cas. 403 


-S. 32—Easement by grant—Servient owner 

cannot substitute new pathway for old. 

In the case of an easement by grant, the servient 
owner is not entitled to substitute a new pathway for 
tlie old onc. A.I.R. 1943 Mad. 741 = 56 M.L.YV. 521 = 
(1943) 2 M. L.J. 519= 1943 M. W. N. 767 = 213 Ind. 
Cas. 304. 

-S. 32—Suit to establish right of easement is 

maintainable by occupier of dominant tenement. 

A suit to establish a right of casement can be main¬ 
tained by the occupier of the dominant tenement, and 
hence, no question as to the nature of the plaintiff's 
title in the estate which he occupies really arise.. A.I R. 
1911 Mad. gi=(i9[o) 2 M.L.J. 655=1940 M.W.N. 
1002 = 52 LAV. 610= I.L.R. (irj.ti) Mad. 157—195 Ind. 
Cas. 439. 

——S. 32 —Construction of wall—When amounts 
to an infringement. 

Where an award stales that the wall of the servient 
owner shall not be constructed in such a way as to 
interfere with the rights of the dominant Owner in 
respect ol liis existing constructions, the seivient owner 
cannot construct caves, or use the dominant owner’s 
cha'mlraor do other acts infringing upon the dominant 
owner’s rights. C O. W. N. 854 = A.I.R. 1929 Oudh 
437- 

-S. 32—Light and air—Ancient light —Substantial 

ini* rf< rencc—Kim<d\:—Th<* right of the owner of the 
dominant tenement is a right to the reception of light and 
air in a lateral diiccti.ai, but 10 constitute an actionable 
obstruction, the same must amount to a nuisance. The 
que. lion that lias to be decided is not how much light 
is left in spite of the obstruction, but whether there has 
been such a diminution of light as to constitute an 
actionable nuisance. When it was urged that, although 
the natural light coming into the dominant tenement 
had been dimini Ind. the reflected light had increased 
with the result that the rooms were better lighted than 
before, but it was admitted that if the building was 
raffed the light coining in the building would be 
seriously affected;—Held—That the right of the 
dominant owner (to light} liould not be made dependent 
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on his refraining from exercising his undoubted 
right of raising the height of his building; there was 
ilu.s a substantial interference with his rights. 12 C.W.N. 

519— 35 C. 661. 

_S. 32—Light and air — Obstruction — When 

actionable:-To constitute an actionable obstruction 
of ancient light and unrestricted flow of air it is not 
enough that the light is less than before and the plain¬ 
tiff enjoys less flow of air. The test is whether the 
ob truction complained of is a nuisance. An injunction 
was granted where it was f< und that a wall built by the 
defendant on his own land would, having regard to its 
proximity to plaintiff’s godown, cause such substantial 
privation of light and impede the flow of air to such an 
extent as would prevent the plaintiffs from carrying on 
therein their jute business as beneficially as before. 

9 C.W.N. 543* 

_S. 32— Light and air—Obstruction—Alteration 

in the plan of the building—Injunction 45 degrees 
ru le:— No alteration in the plan of the building, 
either by advancing or setting back the building, will 
destroy the right to light and air so long as the owner 
of the dominant tenement can show that he is using 
through the new apertures in the wall of the new 
building the same or a substantial part of the same 
light which passed through the old apertures into the 
old building. To constitute an actionable obstruction 
of ancient lights, it is not enough that the light is less 
than before.Tnere must be a substantial privation of light 
enough to render the occupation of the house un¬ 
comfortable according to the ordinary notions of man¬ 
kind and fin the case of business premises) prevent 
the plaintiff from carrying on his business as bene¬ 
ficially as before. In India a man who enjoyed a 
right to air more or less pure and free ought to be 
reasonably protected against any interference. In 
Bombay a court ought to interpret a man’s right to 
air, having regard to the recent experiences of the 
city and the sanitary necessities in the country where 
ventilation is even more necessary than light. The 45 
degrees rule is a safe one to adopt in a growing and 
popular city like Bombay, and people living in such 
cities should not expect, as a matter of right, direct 
or horizontal light. This rule is not peremptory; but 
it is only a circumstance to be considered with other 
circumstances. 7 Bom. L.R, 73. 

— —S. 32—Light and air —Obstruction—45 degrees 
rule*—In cases of obstruction of light and air, the 
rule of 45 degrees does not afford in all cases a correct 
measure of relief. The question to be determined in 
such cases is whether the obstruction causes such a 
privation of light or air to the house as renders the 
occupation of the same uncomfortable. 6 Bom. L.R. 

633: 29 8. 157* 

-S. 32—Prospect—Obstruction of view to a 

shop—Removal of constructions;—Tne defendants built 
a shed and put sirki screens on their own land in 
front of the plaintiff s shop, the view to which was 
obstructed on account of these constructions. Held, 
that the plaintiff was not entitled to have the cons¬ 
tructions removed on the ground that the view to the 
shop was interrupted from the neighbouring road. 2 q 
All. 22=1906 A.YV.N. 257=3 A. L. J. 637. 

—S 32 — Right to water — Reservoir fed bv 

8 trr r ^ ghi to pyne ° n ° ne ’ s ° wn ian d. 

for D ff f r^hnn prC8Cn P livc ri g ht to take water 

1 • , ofhls moa *a from an ahar on the 

plamtuT s land. Held, this could not prevent the plain- 

dW ‘ u r g a P n ' °" ,heir « land which 
did not interfere with the channel feeding the defen- 

C« ,77 ' 2 C L J - 579=14 O-W-N- 823 = 6 lid. 
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■-S. 33 * _ • 

Synopsis. 

Disturbance of easement. 

Diversion of water. 

Forum. 

Injunction. 

Landlord not in occupation. 

Obstruction by servient owner. 

Obstruction to light and air. 

Obstruction to passage by construction. 

Parties to suit. 

Percolating water—Right to. 

Right to sue. 

Substantial damage. 

Upper owner appropriating surface water. 

z. Disturbance of easement. 

Ss. 33 and 35 —Disturbance of easement— 

Remedy. . . 

Where an easement has been disturbed, plaintiff is 

entitled to an injunction rather than damages. He is 
not entitled to an injunction except in such cases 
where he would be entitled to recover damages under 
Chapter IX of the Act. S. 33 allows compensation to 
be recovertd provided that the disturbance has 
actually caused a substantial damage to the plff. as 
explained in that section. De minimus Non-Curat 
lex. —The law does not concern itself with a distur* 
bance which is trivial or immaterial. Where the plff. 
comes into Court at onre, when the disturbance is 
threatened and the deft, completes his structures 
pei.ding the suit, he does so at his own peril. 13 A.L. 
J. 385=28 Ind. Cas. 962 , 

2. Diversion of water. 

—S. 33—Diversion of water. 

Where the plff. has a right to pass his rain and 
sewage water across the deft.’s land to the public 
drain, the diversion of the old route taken by the 
water in former days and passing it by another route 
does not constitute an obstruction to the exercise of 
of plff.’s right. 13 A L.J. 821 = 30 Ind. Cas. 508 . 

3 . Forum. 

;-S. 33—Forum—Right of easement operating 

in British India in favour of land situate in foreign 
State—Suit to prevent injury to such right—Forum. 

An action can be maintained to prevent an injury 
to a right of easement operating in one State in favour 
of land situate in another State by proceeding in the 
Court having jurisdiction over the land upon which 
the right of easement operates. 

A suit brought against a defendant residing in 
British India to protect a right of easement which, 
though appurtenant to property in a foreign State 
has a local existence only in Biitisli India; seeking an 
injunction the operation of which is only over pro* 
perty in British India and which affects the person of 
the defendant who resides in British India, must be 
regarded essenually as one to establish a right to 
immovable property in British India and to protect 
that right by an injunction. A right of easement is 
itselt immovable property. Tnat right restricts the 
user ot other immovable property and the mere fact 
that it operates in favour of land situate outside tty? 
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jurisdiction cannot prevent the Court having jur if dic¬ 
tion over the property in respect of which an injunc¬ 
tion is sought from deciding whether or not that 
injunction is to be granted. Even if such a suit is to 
be regarded as one to establish a foreign title, the 
Courts in British India would have jurisdiction on 
the ground that it is a suit to establish the existence 
of an equiiy which the plaintiff has a right to demand 
as against the defendant. A Court in a foreign State 
cannot, however, entertain a suit for the issue of an 
injunction in respect of that right against a defendant 
risiding in British India. Not only would a decree for 
such an injunction be futile and unenforceable but it 
would, in fact be a decree for the protection of im¬ 
movable property situate in another state. A.l.R. 1941 
Mad. 91 = ( 1940 ) 2 M.L.J. 655 = 52 L.W. 610 = 1940 
M-WJ'I. io 62 =I.L.R. ( 1941 ) Mad. 157 = >95 I Ild - 
Cas. 439 . 

4. Injunction. 

-S. 33—Injunction—Right to. 

The grant of an injunction under the Easements 
Act is within the discretion of the Court. Hence 
in case where one party having absolutely no right 
to interfere with tne land and dhar belonging >o 
another party, interferes with the same, the Court 
should grant an injunction against the party inter¬ 
fering as pecuniary compensation cannot be 
regarded as adequate ulief in the absence of a 
standard to assess the damage caused and a deciee 
with a declaration without sanction to enforce it 
would be a mere paper dccne. A.l.R. 1945 Nag. 
106=1945 N.L J. 80= l.L.R. (1945) Nag. 273- 

-Ss. 33,35, 42—Injunction— Easement by 

prescription of pankh—Servient owner cutting 
it—Suit for injunction. 

W here the plaint ff enjoyed an easement in 
respect of his pankh (weather-board) projecting 
fiom the side wall of the plaintiff’s house over 
defendants’ land for more than 20 years, and the 
defendants cut the pankh and raised his house, and 
the plaint ff claimed injunction : 

Held, that although the damage caused was sub¬ 
stantial so as to give the plaint.ff a r ght ol suit 
under S. 33, Eas. ments Act, the injury caused was 
not serious. The plaintiff was entitled to nominal 
damages and not injunction. 

Held, further, that the measure of damages, 
strictly speaking, would be the difference between 
the value of the plaintiff's house with the easement 
and its value without it, but cor siderii g that the 
difference would not be considerable, the damages 
to be awarded would be, in a sense, nominal but 
not contemptuous. 

Held, also, that the easement in respect of the 
pankh was not extinguished under S. 42. A.l.R. 
1936 Bom. 219=38 Bom.L.R. 264= 163 Ind. Cas 293. 

——S. 33—Injunction—Conditions. 

No injunction should be granted to prevent 
obstruction to an eas«ment unless the alleged 
obstruct on causes such a diminut on of light as 
to constitute a nu ; sance. There must be substantial 
pr.vation of light erough to render the occupation 
Uncomfortable according to the ordinary not ; ons of 
»V*ind. 96 Ind. Cas. 546 = 9 N.L.J. l 36 =A.I.R. 
m6 Nag. 474. 

—-- 8 . 33—Injunction—Nuisance to be proved. 

The Court ought not to grant an injunction on 
ft • ground of nuisance unless the nuisance which 
** S JjW|tf° n of fact is proved. 77 Ind. Cas 412= 

I.K .1923 Bom. 281 . 

33—Injunction—Suit for mandatory in- 
tskinf defendant to demolish bis house 



so as not to block the windows of plaintiff’s 
house— Damages, if can be claimed. 

Held, that the plaintiff would not be entitled to 
damages unless he was able to show that he was 
pi evented by the act of the defendant from getting 
the quantity of light or air winch is required for 
the 01 dmary purpoS's of inhabitancy or business 
as the case may be. The Court in such cases, can 
take into consideration other sources of light. 
The fact that there has been some diminution of 
light is not sufficient to justify an award of 
damages or relief by injunction. A.l.R. 1934 Lah. 

24 o=i 5 Lah. 320 = 35 P.L-R. 292 = 147 Ind. Cas. 640 - 

5. Landlord not in occupation. 

-S. 33—Landlord not in occupation—Right to 

relief. 

Where a landlord is not himself in occupation of 
any premises affected by interference with casements 
of light and air connected with those premises, he 
is not entitled to relief unless he proves that by 
reason of the interference with the casements of light 
and air enjoyed by those premises, he lias been 
damnified. A.l.R. 1943 Sind I7 = I.L.R. (1942) Kar. 
306 = 207 Ind. Cas. 83. 

6. Obstruction by servient owner. 

-S. 33—Obstruction by servient owner— 

When actionable. 

There i> no actionable wrong unless there is a 
material interference with the physical comfort of 
the plaintiff or other substantial damage. 33 M. 327 and 
Coil’s case (1904) A. C. 179, Foil. If, in spite of an 
obstruction being created bv the servient owner, the 
same quantity of light still penetrates the ancient 
windows of a dominant owner the latter has no 
remedy in equity. 9 S.L.K. “>1=33 Ind. Cas. 615. 

7. Obstruction to light and air. 

-S. 33—Obstruction to light and air—Proof 

of damage—Necessity. 

Where relief is claimed against interference of 
the prescriptive right to the passage of light and 
air to certain windows, it would be enough for 
the plaintiff to show that Iris right has in fact been 
interfertd with. He is not obliged to go further and 
show that he hat suffered actual damage thereby. 
A.l.R. 1950 Ajmer 67. 

-S. 33—Obstruction to light and air—Essentials 

to be proved by plaintiff—Suit to restrain. 

In a suit for disturbance of an eastment of light 
and air, dominant owner must show that substantial 
damage amounting to nuisance had been suffered by 
him. In order to establish substantial damage, the 
plaintiff must prove material diminution in the 
value of his hciiiagc or material interference with 
his physical comfort which could be ascribed to the 
interruption of the fice passage of light and air. 
The state of the property at the time of the alleged 
disturbance of the casement has to be looked to, 
not as it was before or as it might be at a future 
date. 

Tenants who were in actual occupation of the 
premises regarded the windows of the dominant 
tenement as wholly useless. They preferred to have 
them bricked up rather than to take advantage of 
them as an amenity for the* use of light and air. 
The light and air available to these premises, such 
as they were, was regarded as amply sufficient for 
their purpose. Subsequently, by the construction of a 
wall by the Municipality, these windows were 
blocked: 

Held, that 110 substantial damage had been shown 
to result to the dominant owner as a result of the 
disturbance alleged, as required under S. 35 of the 
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Act. A.I.ll. 1041 Sind 211 — I.L R. (' 94 1 ) L- ar - 2 " 1 — 
198 Ind. Ca;. 418. 

-S. 33—Obstruction to light and air Suit to 

restrain —Matters to be considered. 

The mere fact that the plaintiff possesses a pres¬ 
criptive easement oi light and air is not by itself 
sufficient to justify the grant of an injunction but it 
is fuithcr necessary to show that the obstruction com¬ 
plained of amounts to an ‘actionable nuisance.’ 

Where the deprivation of light and air is very sub¬ 
stantial, the fact that the plaintiff can by making 
structural alterations in his building arrange to 
receive reflected light into his rooms is not to be 
taken into consideration in a matter of this kind. 
A.I.R. 1933 Lah. 29 = 33 P-L.R. 1015=13 Lah. 
806=140 Ind. Gas. 238. 

-—-—S. 33 —Obstruction to light and air—Suit to 
restrain. 

In an action for infringement of the right of case¬ 
ment to light and air, the law takes no notice of an 
obstruction which has its origin in the caprice or 
sentiment of the aggrieved party. The law also docs 
not concern itself with an obstruction which is trivial 
or immaterial. The act complained of must have 
caused substantial damage by any obstruction which 
materially affects the comfortable or beneficial use or 
enjoyment of the dominant tenement or lessens its 
selling or letting value. A.I.R. 1932 Gal. 113 = 53 
C.L.J. 604 = 133 Ind. Cas. 214. 

--S. 33 —Obstruction to light and air—Test of 

interference. 

The test of interference of the right to light and 
air is whether the obstruction amounts to a nuisance. 
23 Ind. Cas. 959 (Cal.). 


8. Obstruction to passage by construction. 

-~S. 33—Obstruction to passage by construc¬ 
tions—Relief. 

Where a person obstructs a passage by building 
certain constructions on it and the person enjoying 
the easement of the passage has served a notice on 
the former but has not followed it up by a suit 01 
a temporary injunction, the latter is not entitled to 
specific relief by demolition but to pecuniary damages 
only specially when there is a perfectly good passage 
on the other side which involves only short detour to 
him. A.I.R. 1939 Lah. 339 = 41 P.L.R. 224=186 
Ind. Cas. 311. 


9. Parties to suit. 
-S. 33—Parties to suit. 


There is no authority for the view that, where an 
easement is claimed, all persons interested in the 
servient tenement arc always te be regarded as neces¬ 
sary parties. The general rule is that all owners of 
the servient tenement, as regards which there is a 
cause of action and over which the easement is 
claimed, should be made parties. Persons having an 
interest entitling them to present possession of the 
servient tenement should, therefore, be made parties. 
A.I.R. 1933 Cal. 882 = 60 Cal. 1072=149 Ind. Cas. 
0 ^ * 


- s 33 —Parties to suit. 

A decree based on an easement cannot be d; 

^"N.til Seas. ^ 

10. Percolating water—Right to 


percolating water, yet it i< possible for an owner to 
be guilty of a breach of c 'litiact il by appropriating 
underground percolating water from his lana, ne 
causes diminution of a supply which he is o bl >g r d *>Y 
law to maintain. A.I R. 193 1 Mad. 284-33 M.LAV. 
€81=61 M.L. J. 563 = 51 Mad. 793 =i 33 In d. Cas. 

5 ° 7 * 

11. Right to sue. 

-S. 33—Right to sue—Actual damage if 

essential. 

Where an owner of a house has been enjoying 
free light and air through certain windows for over 
fifty years and another person has, by putting a wall 
in front of the windows, blocked them, the owner 
of the house has a cause of action against such other 
persons even if his action has not caused actual 
damage to the plaintiff. A.I.R. 194 0 Mad. 95 2== 
(1910) 2 M-L.J. 381=52 M.L.W. 383 = 1940 M.W.N. 
914=191 Ind. Cas. 832. 

-S. 33—Right to sue—Special damage. 

Where a way over which a private right, Such as 
the right of persons in the neighbourhood to pass 
and repass is claimed, is obstructed, no special 
damage need be proved to enable the person 
obstructed to maintain a suit to remove the 
obstruction. 6 C.W.N. 197. 


-S. 33—Right to sue—Person interested in 

dominant tenement in reversion or remainder. 

Any person entitled to the possession of the 
dominant tenement may sue in respect of an inter¬ 
ference with an easement appurtenant to that tene¬ 
ment. If the wrong done be such as to involve a 
permanent injury to the dominant tenement or the 
interference be such that unless some step be taken, 
that interference will operate as a denial of right, 
a person interested in the dominant tenement in 
reversion or remainder may sue in respect of the 
inteiference with the easement. In such cases, both 
the person in possession and the person in 
remainder or reversion may recover damages for their 
respective losses. But in the absence of these prejudi¬ 
cial elements, a person in reversion or remainder 
cannot sue. A.I.R. 1943 Sind I7 = I.L.R. (1942) 
Kar. 306 = 207 Ind. Cas. 83. 

Ss. 33, 32 and 35—Right to sue servient tene¬ 
ment for disturbance of its rights. 

The owner of a dominant tenement who had acquired 
a prescriptive right to the use of light and air through 
ccitain defined apertures can insist on the preservation 
to him of only such quantities of light and air as might 
be reasonably required for comfortable occupation. He 
is not entitled to the excess, even if he had enjoyed it 
m the past. If there is an infringement, he can sue 
the person guilty thereof only if the diminution amoun¬ 
ted to an actionable nuisance. A.I.R. 1045 Cal. 438 = 
221 Ind. Cas. 493. 


—S. 33 —Right to sue. 

To give a right of suit there must 
infringement. 97 Ind. Cas. 500 = A.I.R. 


be substantial 
192 C All. 764 . 




S. 33 “ Substantial Damage. ” 

mearlincr W nf ^ ^ * sul ? stantial “damage” within t\ 

one * 1 5 L n f S i 33 m ,he case of an inhabitant of a 

to a nerto * ed n °,’ nec . essaril Y, be a substantial damaj 

07 Ind S c CCUS T T e i t0 Hvin S in a congested are 
97 Ind. Cas, 5 oo = A.I.R. 1926 All. 764. 

S.33 Substantial damage. ’* 
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materially with the physical comfort of the plaintiff 
or prevents him from carrying on his accustomed 
business in the dominant heritage as beneficially as he 
might have done prior to the disturbance. 78 Ind. 
Gas. 563=22 A. L. J. 3 j 4 = 5 L-R-A. Civ. 22i = A.I.R. 
1924 All. 394 . 

__g. 33— Substantial damage—Physical comfort. 

In order that an injunction may issue to prevent a 
disturbance of easement there must be an apprehen¬ 
sion of something more than mere obstruction. The 
expression ‘physical comfort' does not admit of precise 
definition; but it is sufficiently exact when applied as 
i' test to a given state of things to allow the ordinary 
reasonable man to arrive at a practical determination. 
A man's physical comfort in relation to the access of 
light and air to his house at any particular time 
depends upon the conditions then actually obtaining 
rqgardless of how those conditions came into being or 
when they may cease; it is a present fact uninfluenced 
by past history or future fate; hence, for the purpose of 
applying the test of the plaintiff’s physical c< mfort, we 
must look to the state of their property as it is, not as 
it was or as it may be. 7 Bom. L R. 825=30 B. 319. 

- S. 33 — Substantial interference — Reflected 

light —Mandatory injunction, refusal of—Delay—Dama¬ 
ges;— The right of the owner of the dominant tene¬ 
ment is a right to the reception of light and air in a 
lateral direction, but to constitute an actionable 
obstruction, the same must amount to a nuisance. 
The question that has to be decided is not how much 
light it left in spite of the obstruction, but whether 
there has been such diminution of light as to consti¬ 
tute an actionable nuisance. When it was urged that, 
although the natural light coming into the dominant 
tenement had been diminished, the reflected light 
had increased with the result that the rooms were 
better lighted than before, but it was admitted that if 
the building was raised the light coming in the buil¬ 
ding would be seriously affected; Held — That the 
right of the dominant owner (to light) should not be 
made dependent on his refraining from exercising his 
undoubted right of raising the height of his building; 
there was thus a substantial inteiftrence with his 

rights. 12 C.W.N. 519 = 35 C. 661. 


*3- Upper owner appropriating surface water. 

-S. 33—Upper owner appropriating surface 

water—Remedy. 

Artificial stream of water caused by owner of land 
on higher level flowing from his land to that lying on 
lower level—Water so flowing not confined in channel 
belonging to owner of upper land: 

Held, that the owner of lower land can appropriate 
such water to his own use—Upper owner cannot claim 
compensation for it. A.I.R. 1940 Mad. 86=50 M L-W. 
662 " 1939 M.W.N. 1018 . 

— -8. 34— Right to support —Suit for damages on 
ground of withdrawal of—Essentials to be proved. 

At regards the right to support is concerned, if a 
perton proves that owing to an attempted with¬ 
drawal of support, there is danger or apprehension 
of injury, he may, under certain circumstances, be 
entitled to an injunction. But if damages are claim¬ 
ed, the right to support must be shown to have 
been inhumed and this infringement takes place as 
■00H as ana not until damage is sustained in conse¬ 
quence of the withdrawal of the support. A relation 

- - 
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Cal. 37—6! c. L.J. 503 = 160 Ind. Cas. 904. 

Synopsis. 
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3. Interpretation. 

4. Light and air. 

5. Party wall. 

6. Right of privacy. 

7. Right of way. 

8. Right to discharge water. 

9. Right to open windows. 

10. Right to make openings in wall facing 

street. 

11. Right to support. 

I. Grazing rights. 

-S. 35—Grazing right—Limits and remedy. 

Where grazing rights arc enjoyed by the plaintiffs in 
the shamilat deh wherein the defendants have pro¬ 
prietary rights and are entitled to cultivate the lands, 
the plaintiffs are entitled to have sufficient pasturage 
left for the use of their cattle and : t should be stated 
in the decree that the defendant's right of cultivation 
will extend only to so much of the land as will leave 
plaintiffs a sufficient area for grazing purposes. The 
plaintiffs are also entitled to injunction restraining 
defendants from interfering with their rights. 92 Ind. 
Cas. 403=6 L. L.J. 336= A.I.R. 1925 Lah. 216. 

2. Injunction. 

-S. 35—Injunction—Nature. 

An injunction is only an alternative within the 
discretion of the Court and is not an independent 
form of relief. 117 Tnd. Cas. 618= A.I.R. J 9 2 9 All. 

43 °- 

-S. 35—Injunction—Conditions. 

When injunction is asked for to restrain the threa¬ 
tened disturbance of an easement, the question for 
determination is whether the threatened disturbance 
of the easement would amount to a nuisance. A 
mere invasion of plaintiff’s right of privacy is not 
sufficient to entitle him to an injunction. 

There must be a threat of disturbance sufficient 
to cause substantial damage to the plaintiff or in 
other words, it must amount to a nuisance, which 
in law implies substantial damage. T he damage 
must not be merely sentimental or trifling; but in 
considering whether the property of the plaintiff is 
in fact injured or his comfort or convenience in fact 
materially interfered with, by an alleged nuisance, 
regard must be had to the character of the neighbour¬ 
hood. 66 Ind. Cas. 833=16 S.L.R. i7 = A.I.R. 1921 
Sind. 155. 

3. Interpretation. 

-S. 35—Interpretation. 

The word “when” in S. 35 (a) must be cons¬ 
trued to mean “when and where” because it would 
be useless to prescribe that an injunction could be 
granted when damages can be claimed under S. 33, 
if damages under S. 33 cou ld not be claimed. 1 17 
Ind. Cas. 6i8=A.I.R. 1929 A 11 - 43 °- 

4. Light and air. 

_g. 35—Light and air— Nature of right of domi¬ 
nant owner— Whether lie can claim compensation by 
way of injunction or otherwise. 

The owner of the dominant heritage has no abso¬ 
lute right to the access of light and air through 
windows and apertures. The owner of the dominant 
heritage is not entitled to compensation by way of 
injunction or otherwise for the disturbance ol an 
easement unless he has sustained substantial damage; 
that substantial damage must be a diminution of the 
value of the dominant heritage or of the utility 
thereof, material interference with the physical 
comfort of persons using the dominant heritage, a 
material interference with the use of the dominant 
heritage in as beneficial a manner as it had been 
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use-* before such interference. An owner of ancient 
lights is entitled to sufficient light acceding to the 
ordinary notions of mankind lor the comfortable 
use and enjoyment of his house as a dwelling house, if 
it is a dwelling hou*e, or for the beneficial use and 
occupation of the house if it is a ware-house, a shop, 
or other place of business To constitute an infrl. ge- 
ment of an easement of light and air, there must be 
a substantial privation of light and air, enough to 
render the occupation of the house uncomfortable 
according to the ordinary notions of mankind arid 
(in the case of business premises) to prevent the 
plaintiff from carrying on his business as beneficially 
as before. A. I R. 1939 Sind. 39 = I.L.R. ( 1942 ) Kar. 
255=179 Ind. Cas. 884 . 

-S. 35 —Light and air —Plaintiff seeking injunction 

to restrain defendant—Court when can order enquiry 
as to damages although refusing injunction. 

In a suit relating to an easement of light and air, 
restraining the defendant from interfering with the 
plaintiff’s right, in a proper case, the Court can 
order an inquiry as to damages while refusing an injunc¬ 
tion. But where no damage has been caused to the 
plaintiff, no such enquiry need be ordered. A.I.R. 
1939 ‘‘’ind. 39 =I.L.R. ( 1942 ) Kar. 225 = 179 Ind. Cas. 
884 . 

-S. 35 —Light and air —Injunction—Disturbance 

of easement should materially affect enjoyment of 
building. 

Even though a right of casement of light and air is 
established, a plaintiff is not entitled to an injunction 
unless the disturbance of his casement appreciably and 
materially affects his enjoyment of the building in 
respect of which the easement is claimed. A.I.R. 
1938 Sind. 37=173 Ind. Cas. 380 . 

-S- 35 — Eight and air— Injunction to remove 

obstruction —Considerations. 

Where injunction is sought for interference of light, 
light acquired by grant or prescription, is to be taken 
into account. Light which the plaintiff was only 
in the process of acquiring by prescription should 
not be taken into account. In considering the suffi¬ 
ciency of the light, the locality and the light coming 
from other quarters should be considered. A.I.R. 
i 936 = Lah. 792=17 L. 599 = 3 8 P.L.R. 1003=165 Ind. 
Cas. 291 . 

[ A.I.R. 1935 Lah. 865 = 159 Ind. Cas. 732 , Reversed] 

- S. 35 —Light and air—Right to—Dominant 

owner, when entitled to mandatory injunction. 

The owner of the dominant tenement is not entitled 
to a mandatory injunction directing the owner of the 
servient tenement to demolish his house sufficiently 
to unblock certain windows in order to give more 
light to the former, unless he can show that he has 
suffered substantial damage which is defined as any 
act likely to injure the plaintiff by materially dimini¬ 
shing the value of the dominant heritage or interfering 
materially with the physical comfort of the plaintiff 
or preventing him from carrying on his accustomed 
business in the dominant heritage as beneficially as 
he had done previous to instituting the suit. 

A mandatory injunction should not be granted if 
the invasion of the right is such that pecuniary com¬ 
pensation would afford adequate relief. A.I.R. 1936 
Nag. 274=165 Ind. Cas. 94 . 

- S. 35 —Light and air— Congested localities— 

Test of infringement—Granting of injunction— 
Discretion of Court. 

In a congoted locality in a town, people cannot 
expect as much light and air as they would do in 
more open localities and the test to be applied where 
an action for infringement of right to light and air by 
the erection of a wall is brought, is whether the quantity 


of light and air that would be left if the proposed 
wall is built would not be enough for the comfortable 
use and enjoyment of the plaintiff’s house according 
to the ordinary requirements of people who live in the 
locality. 

The word ‘disturb* in S. 35 of the Easements Act, 
means illegal obstruction, i. e., an obstruction in respect 
of which a suit would lie, and before an injunction ii 
granted, there m* st be proof of a civil wrong, in other 
words, the alleged infringement must amount to a 
nuisance. It is not enough that the quantity of light 
and air has been diminished. 

Where the lower Court has refused to grant an 
injunction its order cannot be set aside merely because 
the alleged disturbance amounts to a nuisance, as the 
granting of injunction is a matter of discretion. A.I.R 
1935 Mad. 870=159 Ind. Cas. 888. 

——S. 35—Light and air—Injunction—Suit In¬ 
stituted before comrnenctment of building by 
defendant—Application for temporary injunction— 
Under taking by defendant to demolish, if found to 
obstruct—Second appeal. 

Held, that the defendant could not at the stage of 
second appeal, say that the injunction should not be 
g anted and that the plaintiff should be merely com¬ 
pensated for the injury done to him by awarding him 
pecuniary damages as the defendant erected the build¬ 
ing with his eyes open and hence must take the 
consequences. A.I.R. 1935 Lah. 937=157 Ind. Cas. 871. 


-S. 35 —Light and air—Diminution in respect of 

staircase and deorhi—Whether can amount to 

nuisance. 

A staircase and a deorhi are both important portion* 
of a building which is used as a human habitation and 
any appreciable diminution of light and air in either 
of them would affect the inhabitants injuriously and 
amount to a nuisance. The law laid down in 41 
I. A. 180 = 2 M L. J. 117 (P. C.). applies to a 

staircase and a deorhi as well. A.I.R. 1935 Lah. 937* 
157 Ind. Cas. 871 . 

— —S. 35 —Light and air—Disturbance of right 

to —Remedies—Damages or injunction. 

The question whether an injunction shall issue or 
whether the plaintiff must be content with an award 
of damages must depend on the circumstances °* £ ac ‘j 
particular case. If it is clear that damages will afford 
adequate relief to the injured party and the defendant 
has not been guilty of any high-handed action, or 
unneighbourly conduct, an award in damages is tn 
appropriate remedy. This does not mean that a P* rl ^ 
should, for a mone»ary payment, be compelled to 
surrender his property or be deprived tc a large ex ten 
of the beneficial use of it, but if the property «j 
substantially useful to him, a depreciation in . ue ,^|i 
be met by a decree for damages. Further, it 1 * ci ,| 
that a person entitled to an easement of light an 
cannot be compelled to reconstruct his building to 
the convenience of a wrong-doer. There is no adequ 
substitute for a deficient supply of daylight. 

It would be a negation of justice to require a pe*"?“ 
to demoli>h his property and re-construct it m 
that he might escape from the consequence oi 8 

infringement of his rights. . . 

Where it appears that there is a substantial . 
ference with the light and that the defendan 
icted in an unneighbourly spirit and una y> 
mandatory injunction could be granted. 

Rang. 351=150 Ind. Cas. 252 ( 2 ). \ 

-S. 35-Light and air— Relief — Substantial 

damage necessary. ga 

An injunction to restrain the disturbance ^ 
sasement of light can only be granted where 
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itantial damage is proved to have been caused. 
117 Ind. Cas.6i8-A.I R. 1929 All. 430 . 

- S. 35—Light and air—Disturbance of right to— 

Remedy—Discretion of Court—Considerations. 

To Courts governed by the Specific Relief Act, the 
question of injunction or no injunction presents 
itself in a different light to what it does to the 
English Courts and that to Courts subject to the 
Specific Relief Act the English decisions have no 
application. In India the Court has a discietion, 
it may— not shall —issue an injunction where the 
injury is such that pecuniary compensation would 
not afford adequate relief. The good sense of Judges 
might be relied upon for adequately protecting 
right to light on the one hand and freedom from 
unnecessary buiden* on the other. There must be 
consideration for both sides in all these controversies. 
87 Ind. Cas. 800 = 3 Rang. 230 =A 1 .R. 1925 Rang. 
327. 

-S* 35 —Light and air—Right of the easement— 

Extent of. 

It is only substantial privation of light enough 
to make the occupation of the house uncomfortable, 
according to the ordinary notions of mankind which 
gives rise to an actionable claim. In the case of 
business it is necessary that the plaintiff should be 
prevented from carry mg on his business as beneficially 
as before. The fact that light received has become 
le» 8 , gives no right. The dominant owner acquires 
by prescription so much light as is sufficient for 
the ordinary purposes of inhabitancy or business 
according to the ordinary notions of mankind witn 
reference to the locality and surroundings concerend 
and the amount received during the period of 
prescription period is immaterial. Where the raising 
of a compound wall makes the habitation of a 
neighbour’s room uncomfonablc, so much of wall as 
produces this effect will be removed. 57 Ind. Cas. 
706 (Cal.). 

- 35 —Light and air — Infringement—What 

amounts to. 

The owner of dominant tenement is entitled to 
»o much light through his ancient windows as is 
required for ordinary purposes of inhabitancy or 
business and there is no infringement of the casement 
if the act complained of is not a nuisance. 42 Cal, 
46=18 C. W„ N. 933 = 4 i I-A. 180 = 27 M. L- J. 
117=1 L-W. 561=16 ML.T. 204 = 0914 ) MW.N. 
631—12 A. L. J. 1166 = 16 Bom. L- R. 803 = 20 C. L, J. 
353=24 Ind. Cas. 300 (P. C.). 

35 —Light and air—Damages. 

When by the closing of certain ventilators 
in a house a thorough draft for the house and 
effective ventilation u not allowed, the injury is so 
serious. that the house will be sub-tantially useless. 
If 1 J n d* a l he right of air is more important than the 
right to light; damages will be awarded when the 
injury is not detrimental to the existence and use of 
the property. 6 S.L.R. 255 = 19 Ind. Cas. 843 . 

. 35 — Light and air—Obstruction—Test of 

actionable Nuisance. 

In a suit for removal of an obstruction to light, 
the question to be considered is that the owner of 
*n. e .. J n,nan ^ tenement is entitled to a certain quantity 
of light and air sufficient for puposes of habitancy 
°li u Ul f ii te^ment and that an obi.tr uction 

n ™er lessening the selling value of the house nor 
affecting the.comfort and convenience of the occupier 
u not an actionable nuisance, ao P.W R. 1909=8 P.R. 

1 909—33 P. L. R. 1909—1 Ind. Cas. 441 . 

I . 33 — Light a n d air—Injunction—'Quia timet 
: There arc two necessary ingredients for a 


quia timet action. There must, if an actual damage 
is proved, be proof of imminent danger, and there 
must also be proof' that the apprehended damage 
will be very substantial or irreparable. 9 Bom. L, R. 
912 = 32 B. 146. 

5. Party wall. 

■ S. 35 Party wall—Rights of the two neighbours 

inter sc—Construction by one of them on half of the 
width of die wall— If ouster. 

A party wall of which the two adjoining owners are 
tcnants-in-common cannot be treated as a wall divided 
longitudinally into two strips, one belonging 10 each 
of the owners. One of them is, thei efore, eiuitl. d to 
the me of lhe whole width of the top of the wall subject 
to a similar right ol the other and a construction 
by which one of them encroaches upon a width of 14 
inches out of a width of 21 inches ;■* an ouster in so 
far as the width occtipit d by the other is concerned and 
the latter is entitled to peipciual injunction. 37 
P.L.R. 120=153 Ind. Cas. 87. 

. 6. Right of privacy- 

- "f- 35 and 33 —Right of privacy—Disturbance 

—Relief. 

A plaintiff cannot be granted any relief in a case 
where there has been no fresh invasion of his right of 
privacy but merely a more ie>tiict«d view has Ixen 
brought about by an alteration in the house of the de¬ 
fendant and by this restricted vi*- w , a su* pit ion has 
been created in the mind of the plaintiff that some one 
might, unobserved, look into that part of his house 
which was always open to lhe same view. A. 1 R. 
•945 Oudh. 308= 1945 O. W. N. (C. C.) 313 = 1945 

A. \V. R. (C.C.) 2iG = *o Luck. 575 = 222 Ind. Cas. 347. 

7. Right of way. 

~ s - 35 —Right of way—Inconvenience. 

That inconvenience to any particular individual 
does not ji stify resnicticn of right of way has been 
fully established. 2 Lah. L-J. 499. 

8. Right to discharge water. 

- S- 35—Right to discharge water on land— 

Person claiming to be owner of land—If prevented from 
establishing right to casement. 

Where, in a suit to restrain the defendants from 
allowing the water from a mori and spouts on the 
defendants’ building to enter upon the plaintiff’s open 
site, the defendants maintain that they w'*re die owners 
of the vacant land on whic’t the water was discharged, 
and alternatively they claim an easement to di-charge 
water through the mori and the spouts over this land, 
assuming that the land was of the plaintiff and the 
only issue framed in the suit i* as to casement, then, 
the mere setting up of a claim of Ownership over the 
land does not prevent the defendants from establishing 
a right to easement. A.I.R. 1939 Bom 149 = 41 Bom. 
L- R- 168 = 1.L-R. (1939) Bom. 140 = 183 Ind. Cas. 139. 

9. Right to open windows. 

-S. 35—Right to open windows—Raising of 

proof. 

The right to open and shut widows and shutters 
into adjoinine land can be acquired as an easement. 
The owner of such an casement is entitled to restrain 
the servient Owner by an injunction from interfering 
with his rights of easement by erecting a wall or a 
building close to the boundaries. The Court could issue 
a mand itory injunction directing defendant to lower 
the roof of his home so as to enable plaintiff to shut 
and open the window freely. 7 L- W. 332=45 Ind. 

Cas. 435 . 
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10. Right to make openings in wall facing street. 

-S. 35—Right to make openings in wall facing 

street. 

If a street, although a private property of a perron, 
is accessible to the public, any one has a right to make 
openings in his own wall facing the ftreet and the 
owner of the street, therefore, cannot obtain an in¬ 
junction restraining a person making such an opining. 

A.I.R. 1938 Lah. 846= 179 Ind. Cas. 7 r » 2 . 

11. Right to support. 

- S. 35—Right to support—Infringement of 

right—Actual damage, if essential. 

The owner of land has a right to support bom the 
adjoining soil but this right is not a right to have the 
adjoining soil remain in its natural state but a right to 
have the benefit of support, which is infringed as soon 
as, and not till, damage is sustained in consequence of 
the withdrawal of that support. 

Where, however, an act threatening danger to a 
person’s land is such that injury will inevitably follow, 
a court may grant a perpetual injunction restraining 
the continuance of that act, even though no damage 
has actually occurred before institution of suit. A.I.R. 
>933 Rang. 18 = 11 R. 47=143 Ind. Cas. 292. 

-S. 35—Right to lateral Support by adjacent 

land—Granting of injunction—Occurrence of 
actual damage, if necessary. 

Every landowner has a right to the support of his 
land in its natural state, and this right is a right of 
property and not an easement. 

When the owner of a piece of land docs anything in 
his own land so as to let land adjacent to his own slip 
or go down or subside, the Court will interfere by 
injunction to prevent irreparable damage to such land, 
even if no actual damage is sustained. A.I.R. 1932 
Cal. 5 d 2 — 59 C 363= 138 Ind. Cas. 667. 

-Ss. 36 and 24—Removal of obstruction. 

It cannot be said that a person can abate a nuisance 
with a bona fide intention. A dominant owner 
cannot himself abate a wrongful obstruction of an 
casement. 61 M.L.W.387 (1)= 1948 M.W.N. 353 (i) 

— A. I. R. 1948 Mad. 477 = 49 Cr. L-J. 7i6 = (ig48) 1 
M.L.J. 395. 

——S. 36—Removal of obstruction. 

A person is not justified in taking the law in his 
own hands and removing the wrongful obstruction of 
an casement contrary to the provisions of S. 36 of the 
Easements Act. 101 Ind. Cas. 604=29 Bom. L.R. 484 
=28 Cr.L J. 476=51 Bom. 487=8 A.I.Cr.R. 72 =A.I.R. 
1927 Bom. 363. 

——S. 38—Continuous Easement — Cesser of 

enjoyment. 

To disentitle a dominant owner to an easement on 
the ground of non-user, the permanent alteration in 
the dominant heritage must be of such a nature as to 
show that the dominant owner intended to cease to 
enjoy the easement in future. 25 Ind. Cas. 383 (Mad.) 

--S. 38—Implied release—Non-user of prescrip¬ 
tive right. 

Two lands of the same owner were sold to two 
different persons and the sale deed to plaintiffs 
predecessor provided that “the used watrr and rain water 
of the site sold should be made to flow to the street 
through the sluice to be constructed in the compound 
wall opposite to the passage.” The right granted was 
never enjoyed nor was it obstructed by the servient 
owner till within three years before suit. In an action 
by the plaintiff to restrain the defendant from 
obstructing the flow of drain water from his land on 
the defendant’s land, Held that the mere non-exercise 
0 , the prescriptive right did not amount to an implied 
ielease of the right within S. 38 of the Act. 34 Mad. 


4 r. 7 =(, 9 !0) M.W.N. 571=8 M. L. T. 292 = 7 Ind. 
C*as. 5 / 5 * . * 

_S 38—Light and air —Agreement by one of 

co-owners. . r 

An agreement by one of several co-owners of a 

dominant tenement to release an casement is not 
effectful against the other co-owners. 6 S.L.R. 265 = 
19 Ind. Cas. 908. 

_S. 38— Light and air— Extinguishment. 

The casement of light and air falls within the defini¬ 
tion of immovable property and can be extinguished 
by the dominant owner ideating it, expressly or 
jmplicdlv, to the servient owner. 12 C.W.N. 9 6 9=35 
C. 889. ' 

-S. 38— Release — Construction. 

Where the ca tern wall of A’s house contained 
ventilators which A was enjoying for more than 20 years 
but in 1502 A agreed with B, the adjoining owner, that 
lie would allow the ends of rafters of the next storey 
which B might build, to be placed on the wall. 

Held, that the agreement will not give B the right to 
so build the next storey as to obstruct the ventilators 
enjoyed by A. A.I.R. 1923 Lah. 249. 

-S- 41—Grant—Construction. 

The scope of a grant of easement (right of way) 
must be determined by the terms of the contract between 
the parties. Where there is nothing in the terms of the 
grant that it was to continue only until such time as the 
necessity was absolute and there was no evidence in 
support of such agreement it must be held that the 
grant was not limited till the necessity for it existed. 

115 Ind. Cas. 303 = A.I.R. 1929 Oudh 351. 

-S. 41—Termination of necessity. 

In considering the questions of casements of necessity, 
convenience is not the test, but absolute necessity. 
They end with the necessity creating them. A way 
of necessity therefore is extinguished when the neces¬ 
sity terminates by the dominant owner acquiring 
adjoining property through which he can pass and 
repass to the old dominant tenement without reference 
to the servient tenement, and when once extinguished 
the dominant owner cannot revive it by any acts on 
his part. 33 All. 467; 19 Bom. 797; 4 C.L.J. 367; 2 Bing. 
76 and 60 Ind. Cas. 504, Rcl. on; 28 Mad. 495, Not 
appr. A.I.R. 1930 Mad. 789= 1930 M. W. N. 120= 127 
Ind. Cas. 646=33 M.L.W. 191. ^ 

-S- 43—Change in dominant heritage. 

Quaere.—Whether an easement is lost by merely re¬ 
building the dominant tenement. A.I.R. 1937 Lah. 419 
= 39 P.L.R. 712=173 Ind. Cas. 57. 

-S- 43 —Increase in burden—Additional burden 

separable from original burden. 

Where the additional burden which is imposed on a 
servient tenement is separable from the original burden, 
the imposing of additional burden docs not altogether 
extinguish the easement. A.I.R. 1938 Lah. 751=40 
P-L-R. 298= 179 Ind. Cas. 262. 

• 

-S. 43—Increase of burden —Test. 

There was a parnala or a waterspout on the roof of 
the defendant’s house to discharge water on to plaintiff’s 
land. The defendant raised the height of the roof and 

along with it that of the waterspout by about 2 J. or 4 
feet. v j ; 

Held, that no additional burden wa6 thrown on the 
servient tenement and the easement was not destroyed. 
102 Ind. Cas. 447 = A.I.R. 1927 Lah. 492. 

-S. 43—Increase of burden—Test and remedy. 

If, whatever steps the servient tenement can take, 
must necessarily interfere with the lawful enjoyment of 
the original arrangement and the additional burden 
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cannot be reduced, then the casement is extinguished, 
but where the burden can be reduced without difficulty, 
to original limits, the easement is not extinguished. 

Atone time it wa s thought that the right to ancient 
light could be lost by pulling down the buildings having 
the right; that is not the law now. 91 Law Times 811^ 
Foil. 

The remedy open to the owner of the servient tene¬ 
ment is to proceed against the person who claims the 
wrongful enlarged user and on his refusal to desist, to 
take the proceedings for an injunction. C5 Ind. Cas. 

6 43=44 All. 343=20 A.L.J. 202 = A.I.R. 1022 All. 28 

w € 

S. 43 Increase in burden—Onus of proof— 
Second appeal. 

The owner of an easement is precluded from increasing 
his right on the alteration of his dominant tenement. 
In a case, where by change of height, eaves discharge 
water with increased force, it is Isold that an additional 
burden is put upon the plaintiff’s land; in order to 
disprove the fact of additional burden on the servient 
tenement and obtain an casement over it, the owner 
of the dominant tenement ha' the onus of proof and 
has no right to produce expert evidence for the first 
time in second appeal. 32 C.R. J. 27 = 24 C.W.N. 896 
— 58 Ind. Cas. 854. 

S- 43 Right to drop water from eaves. 

An owner of die dominant tenement had a right to 
drop water from his eaves at a distance of seven 
feet height. He increased the height three times and 
allowed water to drop through pipes. Held that his 
easement was extinguished by the increase in burden. 
58 Ind. Cas. 937 (Pat.). 

S. 46—Easement, if extinguished by unity of 
possession of dominant and servient tenements. 

The acquisition of a right of way is not extinguished, 
but only suspended, by unity of possession of the domi¬ 
nant and servient tenements where the Ownership of 
the two estates is not co-extcnsive and .equal in validity, 
the dominant tenement being held for a term of years 
only and the servient tenement in full right of own<*r- 

qP; A.LR. 1939 Rang. 421 =1940 Rang. L.R. 93 — 
105 jnd. Cas. C05. 

“S. 46—Extinction—Test—Revival. 

The unity of the dominant and servient estates in 
the same person extinguishes the easement appurtenant 
to the dominant estate, for no person can have an 
easement on land which he himself owns. But unity of 
title of the two estates will not extinguish an easement, 
unless the ownership of the two estates be co-extcnsive, 

,n validity, quality and all other circumstances of 
right. If one estate is held in fee and the other for a 
term of years, there is no unity of possession that will 
extinguish an easement of one estate as against the 
other; but the unity of possession in such cases will 
only suspend the easement during the time of such 
uni y of possession. Consequently, an easement may be 

• aftCr lt ,ias k (ren extin f?uishccl by the union of 
me dominant and servient tenements in one owner by 
Uieir subsequent severance, provided the easemant is 
pparent, continuous and essential to the enjoyment 
01 the dominant tenement. If there has been unity of 
merely an easement which has been thereby 
•uipenaed will revive on severance of the union but if 
f e ha * been unity of seisin forestates in fee simple 
unity of possession merely, all casements are 
0 u c y extinguished and will not revive, unless they 
..... F c '^ rcatct * °n severance of the former dominant and 

A C8 A at T C « 70 Ind. Cas.66 3 = 3 f C.L.J. 161=50 

Cal. 356 =A.I.R. , 923 C al. 8. 

.# 4® Extinguishment —There must be merger 

f dominant and servient tenements. 

mere can be any extinguishment of an case¬ 
ment, there must be a merger of the servient and 


dominant tenements so as to result 1J1 111C Sjni’ Ir 1 »\\ 1 m ■! • 
>hip of both. 

Wh-'ie therefore, the owner of the dominant 1. n> - 
mem acquires the right ofa co-iharcr in the >rivi«M 
ten. merit the owner;hip of the two tenements docs n< I 
meigc into one and consequently there is no (xlingnMi- 
n.'.ent, but menly a >u.-pension of the casement ba right 
of way,1 which can revive after a decree for partition. 
A.I.R. 19.jt Gal. 289—109 Ind. Cas. 689. 

-S. 46—Joint ownership. 

\\ here the dominant owner had an ca'Cmrnt 
nght in respect of ventilators in a wall of his home 
the lact that the adjoining ser\i<nt owner acquires 
by agreement a joint ownership in the wall will not 
operate to extinguish th • easement. It would have 
bee n otherwise if lie had acquired the j- iut ownership 
of the whole home of the dominant owner. A I.R. 1023 
I.ali. 2.19. 

S. 46 Right maturing in<o easement— 

j • . . . .. 


* - " ~ - — ur - «.» • V_‘ I. . V. 

sequent assertion of ownership, if can destroy 
casc m ent—Subsequent allegation that right Vl a•> 
enjoyed as public tight or light in gross, if can 

do s o. 

An assertion of ownership, after the pciiod of u . r 
has matured into an casein* nt cannot deprive the 1 ight 
already acquired and the allegation that it was being 
enjoyed as a public right or a right in gross after (!;■• 
casement had b< cn acquired cannot equally do so. It 
cannot stand in a woisc position than that of the claim 
of owner-hip. A.I.R. 1942 Mad. 392 = 1042 M.W'.N. 009 
L. W. 142=1942 1 M.L.J. 373=206 Ind. Cas. 

528. 

'S. 47 —Easement of necessity- Dispossession 
Period. 

The period of dispossession .suITicicnt to bar a claim of 
casement of necessity is twelve years. 4 S.L.R. 180^8 
Ind. Cas. 939. 

- — S. 47—Light and air —Dominant tenement 

remaining unused for ovei 20 years—Easement if 
desti oyed. 

Tac user of a building has no materiality whatsot ver 
in cases of easement of light ar.d air. E\cn where il.<- 
dominant tenement remains unused for over 20 ycais, 
easement of light and air is not destroyed. A.I.R. tq.r! 
Cal. 438 = 221 Ind. Cas. 493. 

-S. 47 — Light and air—Abandonment—Non-user. 

W hether a prescriptive right to light and air is lost 
tinough abandonment, depc nds on the intention of the 
parties to be gathered from the eiiet niMances and the 
interval of non-user. It is not necessary for the building 
to enjoy the light, that it should be.- identical with that 
which acquiicd the right, either in structure or tin- 
purposes for which it is to be used. 49 Ind. Cas. 7-2 
f Pat.). 

-S- 47 —Natural right - Right of public to go in 

procession. 

The right of people to go in procession through 
public streets is a natural 1 ight and cannot hr curtail* d 
on the ground that that rigid has not been exercised or 
has been obstructed. 32 Mad. 178= 19 M. L.J. 617- , 
Ind. Cas. 716. 

S. 47—Light and air Non-use no release. 

More blocking up of the apertures of ancient windows 
would not necessarily amount to an abandonment of 
rights of easement. The non-use of an easement is not 
an implied release of it and the transfer of the dominant 
tenement carries with it the easement which then exist d, 
although in suspense for the time being. 12 C.W A* 
969 = 35 C. 889. 

-S. 47—Non-user. 

Right of repairs being a discontinuous casement 
cannot be extinguished even though it was not enjoyed 
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within two years next preceding the suit. * 94 ! 

——S. 47—Non-user by agreement—Effect. 

An easement is not extinguished where its user is 
suspended in pursuance of a contract between ie 
dominant and flic servient owners. A person who pur¬ 
chase! the servient tenement in an execution sale witn 
knowledge of the easement is bound thereby. 50 P. . . 

1918=84 P.L.K. 191 « = 45 I°d- Gas. GlB - 

-S. 47—Non-user by agreement Effect. 

Where the non-iecr ot a riglit of way for some years 
before the tlatc of suit was by agreement, held that the 
right subsisted. 5 M L-T. 216=4 Ind. Cas. 1127. 

-S- 47—Non-user of nit ral rights. 

An ca.Ncmcnt is not extinguished by non-user for a 
period less than twenty years. Right attaching as a 
natural incident of ownership cannot be extinguished by 

non-user however long continued. 3 S.L-R* 228 = 6 Ind. 
Cas. 881. 

-S. 47—Non-uscr—No obstruction by servient 

Owner—Whether right affected. 

Two lands of the same owner were sold to two diffe¬ 
rent perons and the sale-deed to plaintiff" s predecessor 
provided that “the used water and rain water of the 
site sold should /low to the street throi gh the sluice to 
be constructed in the compound wall opposite to the 
passage.” The riglit granted was neither enjoyed, nor 
ob tructcd by the seivicnt owner till within three years 
before suit. I11 a suit for injunction, Held, that the 
non-enjoyment of the right docs not extinguish the case¬ 
ment under S. 47 if there was no obstruction by the 
servient owner before three years previous to the suit. 

34 Mad. 487= (1910) M.W.N. 571=8 M.L.T. 292 = 7 
Ind. Cas. 575. 

-S. 47—Right to water—Non-user. 

When an casement light to the water in a stream 
is not enjoyed for 20 years continuously, the right is 
extinguished. 73 Ind. Cas. 66= 18 M.L.W. 404=1923 
M.W.N. 454=A.I.R. 1923 Mad. 674. 

-S. 47—Right to water—Non- u ser—Extinction. 

The right to take a half share of the water from the 
well on another's land for inigating one’s own land, is 
an ordinary easement liable to be extinguished under S. 

47 if not exercised for more than 20 years and not an 
casement of necessity. Such right does not of itself 
import ownership of half the well. 45 Rom. 8o = A.I.R. 
1921 Bom. 417. 

--S. 47—Right of Govt, to claim water cess for 

water flowing through Pattah land—Classification of 
bed as poramboke, if necessary—Right to easement as 
against Govt. 

Water flowing continuously through a rill, Kuttai and 
another water-course may form a natural stream in 
which casement rights may be acquired as against Govt. 
Once the existence of an easement is proved as against 
Govt., the Govt., must show under S. 47 that it inter¬ 
rupted that casement more than twenty years ago or 
that the plaintiff rendered its use impossible. Mere 
failure on plaintiff s part to repair the breach is not 
enough. If the Govt, wished to claim right to water 
flowing through pattah land, they can do it only when 
classifying the bed separately as poramboke- otherwise 
the ryot can retain as his property. 31 Jnd.’ Cas. 08-? 
\Mad.) 

:— 7 S * 47 —Right of upper owner to flow water over 

lands ol lower owner—Non-user—Effect. 

1 A . Ri ?i ,t of upper owner t0 water to and over 
lands of lower owner, is a right which is not acquired, 

wV nC,dem ° f propert y owin* its origin to disposi- 
hlr nf of nature. It is, therefore, incapa- 

We of being lost by non-user and the maxim “tantum 
presenptum quantum possess^m” has qo applica¬ 


tion. A.I.R. 1943 Gal. 261-74 C.L.J. 95-205 Ind- 
22• 

—Ss 49 and 51-Possession as lessee of land— 

Union ol dominant and servient tenement. 

The possession of land claimed to be subject to an 
easement for more than twenty years by the dominant 
owner as demisee operates as a union of the dominant 
and servient tenements in the claimant. The easement 
is suspended during this time. If the suspension con- 
linues for twenty years, the easement is destroyed. Ihe 
right to an easement cannot be held to have been 
enjoyed separately during the period of the lease. (1913) 
M.W.N. 95=16 Ind. Cas. 375. 

-S. 50—Exercise of right—No right to compel. 

The owner of the servient tenement cannot compel 
the owner of the dominant tenement to continue the 
exercise of his right even where that right has been 
exercised uninterruptedly for over 20 years and even if 
its exercise should be beneficial to the servient tenement. 
69 Ind. Cas. 947 = 4 P.L.T. 81 = 1922 P.H.C.C. 305 = 2 
Pat. no=A.I.R. 1923 Pat. 65. 

■-S. 50—Exercise of right—No right to compel. 

Toe owner of a servient tenemant over which the 
dominant owner had acquired a right to discharge his 
water, cannot insist that the water should be continued 
to be so discharged. 46 Ind. Cas. 24 (Cal.) 

-S. 50—Exercise of right—No right to compel. 

An easement exists only for the benefit of the dominant 
tenement and a servient owner gets no right to insist on 
its continuance or to sue for damages on its abandon¬ 
ment. 2 C.L.R. 141 Rcl. 17 G.W.N. 1066=18 C.L.J. 
131 = 20 Ind. Gas. 315. 

--S. 50—Compensation for damages caused by 

extinguishment or suspension. 

When it was urged that, although the natural light 
coming in to the dominant tenement had been dimini¬ 
shed, the reflected light had increased with the result 
that the rooms were better lighted than before, but it 
was admitted that if the building was raised the light 
coming in the building would be seriously affected: 
Held That the right of the dominant owner (to light) 
should not be made dependent on his refraining from 
exercising his undoubted right of raising the height of his 
building; there was thus a substantial interference with 
his rights: 12 C.W.N. 519=35 C. 661. 

—~S. 50—Infringement of right to light and air- 
injunction : Where a person threatens to invade 
another person’s right, damages cannot be ascertained. 
There is no rule of law that ancient lights may be 
interfered with by a building provided it leaves them 

an angle of45° of light, but in judging of the probable 

effect of a proposed building upon ancient lights the 
court may not unreasonably regard the fact that an angle 

of 45 0 8 will be left as prima facie evidence that there 
will be no substantial interference and may require this 
presumption to be clearly rebutted by satisfactory 
evidence. 5 Bom. L. R. 446. 

50—Light and air — Disturbance of right — 
Substantial damage—Physical comfort:—For the purpose 
of applying the lest of the plaintiff’s physical comfort, 
we must look to the state of their property as it is, not as 
it was or as it may be. 7 Bom. L.R. 825=30 Bom. 319. 
See also: 20 M.L.J. 292. 

-S.50—Suit relating to servient Owners—Parties. 

A decree based on an easement cannot be passed when 
all the servient owners are not parlies. 14 C.W.N. 15=5 
Ind. Cas. 23. See also: A.I.R. 1933 Cal. 882 = 60 Cal. 
1072=149 Ind. Cas. 91. 

“ S. 51— Dominant tenement rebuilt—Additional 

burden—Whether can be imposed. 
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When a dominant tenement is rebuilt, the dominant 
owner has no right to impose a greater burden on the 
servient tenement than the prescriptive quantity of the 
right enjoyed. Blocking up an old window and build¬ 
ing another of the same dimensions in another place is 
an imposition of a burden on the scivicnt tenement 
which was not existing till then. But the right of the 
dominant owner under the common law to free access of 
light and air through an ancient window is not lost by 
shifting the window backwards or for waids. qSl R 
101 = 33 Ind. Gas. 615. y 


S. 51 Regrant Fresh user—Acquiescence. 

Where defendant had had a light to take water from 
the well on plaintiff's land for irrigating his (defendant’s) 
land but this right was extinguished on account of non. 
user for more than 20 years, and plaintiff permitted 
defendant to repair the well which had fallen into 
ruin and defendant did accordingly and used the water 
of the well for the purpose of irrigation, 

Held, that the plaintiff must be held to have 
regranted the easement to defendant and that he was 
estopped from questioning defendant’s right on the 
ground of want of registered deed to support the grant of 
the easement. 45 Bom. 8o=A.l.R. 1921 Bom. 417. 

——S. 51—Revival. 

At easement wnch is once extinguished cannot 

he revived hy any acton the part of dominant 
?£ n , cr j »930 M W.N. 120 = A.I.R. 1930 Mad. 789 = 
127 Ind. Cas. 646 = 33 M.L.W. 191 . 

-S. 51 (c)—Revival. 

The word ‘such’ in S. 51 cl. (c) of the Ease¬ 
ments Act cannot be so construed as to m< an ‘a 
building of the same dimens ons.* Rather it is a 
woid of relation used simply to refer to the 
antecedent adjective—that is to the destroyed 
dominant character of the building just mentioned. 

/ Bom. L.K. 352 . 
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S. 52. 
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Common privy for tenants of rooms. 
Cutting wood. 

“Interest in property.” 

Licence. 

Licence and easement. 

Licence and lease. 

Licensee—If can sue. 

Licensee—If entitled to trees on land. 
Licensee—Rights of. 

Use of land as sehan. 

Miscellaneous. 


1. Common privy. 

—-S. 52—Common privy. 

Where the landlord provides for the use of his 
tenants residing ina number of rooms a privy which 
however is not expressly included in the lease of 
the rooms, the tenants are mere licensees in 
respect of the privy and the privy remains under 
the control of the landlord, both as regards user 
and repairs. 101 Ind. Cas. 210-51 Bom. 274 = 29 
Bom. L.R. 78=A.I.R. 1927 Bom. 115. 

2. Cutting wood. 

licriTci wo °d—Right to—When a 

f P ne 9 r ® ore inhabitants of a village taking wood 
li m i j landlord's jungle without the latter’s 
nowledge cannot by so doing for any length of 
acquire a right to cut and appropriate wood 
contrary to the wishes of the latter. Similar acts 

txmn a • the Permission or acquiescence of the 
Owner being referable to a licence express or im- 


plicd cannot likewise confer a right as against him* 
123 Ind. Cas. 377 = A. 1 .R. 1930 All. 338 . 

3 . “Interest in property”. 

^—“Interest in the property ” 

1 he right to excavate the earth and to carry it 
away lor the puipose of making pots is in the 
nature of a benefit arising out of land, oramoui t- 
ing o an interest in land, and assuvh it w.11 make 
the licence irrevocable at the option of the owner 

AJ .Rf 1928 Nag!°S?! 1 ^ CaS = 23 N LR. 192 = 

~~S.52—‘ Interest in property”, 
awcett, J. The words “an interest in the 
proper l> in S. 52 are presumably intended to 
cover cases wlieie thert migl t be a right in the 
pioperty graf ted such as a lease, or a right of joint 

^ 027 Cl 293 = 29 Rom. L.R. 312 = 

4 . Licence. 

j 52 —Licence — Nature of — Lapses with 
death of licensor. 

A licence does not create an interest in the land 
as it is merely leave to do a thing lawfully which 
otherwise would be unlawful and it is tl us a matter 
purely personal between the grantor and the grantee 
oi the licence. Such I.once must be held to have 
elapsed with the death of the 1 censor. A.I R. 1940 

Mad. 102-50 LAV. 571 = 1939 M.W.N. 1225=187 
Ind. Cas. 376 . 

-Ss. 52 and 56-Licence—Nature of right. 

A licence is not annexed to the prop' rty m respect 
of which it is enjoyed, nor is it a transferable or 
Mental le right, hut is a right purely personal bet¬ 
ween grantor and licensee. Unh ss a different inten- 
t on appears, it cannot even be exercised by the 
l ccnsee’s servants or agents. So where, on the 
death of the original licensee, his liens continue in 
inoccupation, tl ey are on no greater footing than 
tenants at will. They are trespassers whose posses- 

A l , 0 w/ , \r a ' , . V o r ^ e *o the owner of the propeity. 1930 
M.W.N. 12 - 42=131 Ind. cas. 175 = 54 Mad ^54 = 
AJ.R .1931 Mad. 216 = 33 M.L.W. 455 = 60 M.LJ. 

-S. 52—Licence—Nature of. 

A lic< ncc is personal and not transferable by sale. 
A.l.R. 1934 P.C. 101 =3 A.W.R. 841 =39 L.W. 618 = 

1934 _ A.L.J. 457 a, 66 M.LJ. 510=150 Ind. Cas. 

cic (P.C») 

-S. 52 —Licence—Permission to use land as 

a cremation ground—Enjoyment of the use — 
Licensees: It appeared that in 1866 , on applica- 
tion to the local authorities the plaintiffs received 
permiss on to use the lands in su t as a crcmat on 
ground; and then plaintiffs, as a matter of fact, 
made use of the lan Is in d spute for the purpose of 
cremation since 1886 . Held, that the plaintiffs 
were mere licensees. 8 Bom. L.K. 310 . 

-Ss. 52 , 60 —Licence—Permission to District 

Board to occupy land and use it for purposes 
of school—Buildings of permanent character— 
Suit to recover land by paying compensation. 

A person gave a certain property to the District 
Board for the purposes of a school. Tire District 
Board was entitled to hold possess : on so long as 
the school was rn exstence and the land was re¬ 
quired for the purposes of the school, and the 
person was not entitled to reclaim possession of tire 
land so long as the land was required for the pur¬ 
poses of the school; no deed of gift was executed 
and there was no transfer of ownership. There was 


as 
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no relationship of landlord and tenant between the 
parties. The Board erected the works of permanent 
nature by sinking wells and erecting compound 

W Held, that the permission granted to the Board 
to hold the land and use it for the purposes of the 
school was in the nature of a licence. 

Held, also that the well and the compound wall 
could be regarded as works of permanent nature 

within the meaning of S. 60 . 

Held, further that the grantor was not entitled 
to recover land even on payment of compensation 
because S. 60 dots not recognize any such excep¬ 
tion. A.I.R. 1910 Lab. 18 = 186 Ind- Ca$. 890 . 

-S. 52 —Licence—Revocation—Licence coupled 

with interest—Licence granted for consideration* 
I.L.R. ( 1945 ) 2 Cal. 361 = A.I.R. 1945 Cal. 413 * 

-Ss. 52 and 60 —Licence—YVeighman in a 

market—Allowed to continue as such in a new 
market—Exclusion privileges. 

A weighman in an old market, allowed by Govern¬ 
ment to continue the same calling in the new 
market does not acquire any exclusive privilege and 
is only a licensee. 12 A.L.J, 4 17 = 23 lnd. Cas. 922 . 


5. Licence and Easement. 

-S. 52—Lisence and Easement—Test—Con¬ 
cession to villagers to enjoy shamilat personal¬ 
ly—Whether an easement. 

Easement connotes that there must be a dominant 
as well as a servient tenement. Consequently, a 
concession granted to villagers personally to enjoy 
the shamilat of another village is a I cence and not 
a right of easement. A.I.R. 1934 Pcsh. 96=152 
Ind. Cas. 141 . 

-S. 52—Licence and easement. 

Where on a partition between two brothers, a 
house with a well fell to the share of one of them, 
while a house without a well to the others’ share 
and in the partition deed, it was stated that the lat¬ 
ter should, “out of brotherly affection be allowed 
to take the water of the well, and that he was asking 
(it), not as a matter of right but simply out of 
(brotherly) regard,” the first brother put up a wall 
near the well to prevent water being taken out of it; 
in a suit bv the aggrieved brother to establish his 
right to take water from the well: 

Held, that the right acquired by the plaintiff 
under the deed was not an easement but was a 
licence as defined in S. 52 . 101 Ind. Cas. 393 = 29 
Bom. L.R. 312 = A.I.R. 1927 Bom. 240 . 


6. Licence and lease. 

7777 s ’ 52—Licence and lease—Test to determin 
if licence only is granted. 

The important criterion for determining whethc 
the donee was a mere licensee or whether som 
interest in the property has been transferred t 
him is to see if exclusive possession is grantee 
If the effect of the instrument is to give the holde 
an exclusive right of occupation 0 f the lane 
though subject to certain reservations or to a re< 
tnction of the purpose for which it may be usee' 
it is in law a denrse of the land itself. AIR 193 
All. 911 = 149 Ind.Cas. 486. 

52—Licence and lease—Test. 

The main test for deciding whether a person is 
licensee of a property or a lessee is that of exclu 

,c pr■' 1 rn ^^ of the agreement i 

to give exclusive possessmn to the holder, thougi 

subject to certain reservations then it is a leas^ 
if the agreement is merely f 0 r the use of the pro 


perty in a certain way and on certain terms while 
ft remains in the possession and control of the 
owner it ;s a licence. 32 Bom. L.R. 332 —A.I.R. 


1 n ?(\ X) ^ 


1 AC 


_§ t c2—Licence and lease Test. 

It is essential to the creation of a tenancy of a 
corporeal hereditament that the tenant should have 
the rieht to the exclusive possession of the premises. 
A grant under which the grantee takes only the right 
to U'C the premises without exclusive possession ope¬ 
rates as a licence and not as a lease. Having regard 
to the rights of a lessee, which arc are specified in S. 
108 of the Transfer ol Property Act, in particular the 
rights to growing crops and to put up structures, it 
seems difficult to say that there could be a valid 
lease not of a definite area of immovable property 
but of an area the position of which varies from 
time to time. On the other hand, it may be said 
that “immovable property” (as defined in the General 
Clauses Act) includes not only land but benefits to 
arise out of the land so that there can be a lease of 
the benefit of keeping chattels, such as a car and 
cariiage, within certain special limits although the 
place occupied by the chattels might vary from time 
to time. Ordinarily the law takes it that a case of 
that kind is not one of a demise, but that of a 
licence. The mere fact that a person has had the 
exclusive use of a particular cubicle for two years and 
that it was the intention of the parties that no one 
else should use that cubicle so long as the person 
kept his car on the premises is not in law sufficient to 
show that the agreement was a demise or a lease 
and not a licence. 88 Ind. Cas. 316 = 25 Bom. L.R. 
8| = A.I.R. 1923 Bom. 228. 


-S. 52—Licence and lease—Test. 

-The distinction between a lease and a licence is 

“not a question of words but of substance. If the 
effect of the instrument is to give the holder an exclu¬ 
sive right of occupation of the land though subject 
to certain reservations or to a restriction of the pur¬ 
poses for which it may be used, it is in law a demise 
of the land.” 57 C. 655 = 33 C.W.N. 852= A.I.R. 1929 
Cal. 739. 

-S. 52—Licence and lease—Test. 

The difference between a lease and a licence is 
that, :n the case of a licence there is no interest .in 
immovable property transferred to the licensee: while 
in the case of a lease there is a transfer or carving 
out of such interest in favour of the person in whose 
favour the lease is granted. One chief consideration 
is whether there is any right of exclusive possession 
given. If the effect of the document is to give the 
holder an exclusive right of occupation of the land, it 
will be a demise of the land but it is not a mere 
question of words but of substance. The mere calling 
a document a licence would not affect the question 
but in arriving at a conclusion where the terms are 
not clear, one has .to sec what the circumstances are 
to judge the intention of the parties. It is relevant to 
consider what the rights of the parties were and what 
the object of the agreement was. The mere fact that 
there arc restrictive covenants would not by itself 
make a lease a licence if the other terms are clear, 
hut in considering what the intention of the parties 
was, it is relevant to see what control one party has 
over the property on which another party is allowed 
to do certain things. 

Provisions that the grantor should have “free access 
at all times,” that the grantee should not sub-let or 
ransier his rights without the grantor’s consent, that 
upon the determination of the licence the grantors 
might re-enter upon and re take and absolutely re¬ 
tain possession, etc., do not establish a lease where' 
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the other terms and circumstances show that no 
interest in immovable property was transfci reel or 
that exclusive possession of land was not given. 
Conditions such as the ones referred to above, which 
restrict the licensee's rights and which, as the licensee 
cannot claim such rights even in absence of such 
provisions, are unnecessary in a licence and would be 
natural in a lease, may be due to extra caution on 
the part of the parties and do not necessarily indi¬ 
cate that a lease was intended. 

In this case, certain documents by which leave was 
given by a Railway company to stack coal on station 
yards were held to constitute a licence and not a lea?c. 
86 Ind. Gas. 683 = 48 Mad. s68 = A.I.R. 19*5 Mad - 
434=48 M.L.J. 161 (F.B.). 

-S. 52—Licence and lease—Test* 

An agreement by which a certain quantity of grain 
is agreed to be paid to the owner every year 012 
account of the damage to be sustained by him by 
his allowing the other persons to take their cattle or 
carts over a snip of land is lease and not a licence 
nor an easement and the payment claimed is rent. 
92 Ind. Gas. 683=A.I.R. 1926 Nag. 174. 

-S. 52—Licence and lease—Test. 

Where a plain piece of paper unstamped and un¬ 
registered recites that the plaintiff has been given 
permission to plant trees on a certain plot, 

Held, that if the document is to be considered 
a mere licence then, under S. 52 of the Easements 
Act, it cannot create any interest in the property; 
and that if it is to be treated as a lease it is 
invalid under the provisions of S. 107 of the Trans¬ 
fer of Property Act, and that in either case a 
person in actual occupation of the plot cannot be 
ejected by means of that document. 96 Ind. Gas. 410 
= A.I.R. 1926 Oudh 609. 

7, Licensee—If can sue. 

-S. 52—Licensee—If can sue. 

There is no such general proposition of law that a 
licensee can in no case, maintain a suit if his rights 
are affected, by the action of another party. In each 
case the question whether a suit by a licensee is main¬ 
tainable would depend upon the cause of action alleg¬ 
ed in the plaint and the nature of the relief claimed 
by him. A.I.R. 1946 All. 284=1946 O.W.N* (H. C.) 

1 =225 Ind. Gas. 226. 

--S. 52—Licensee—If can sue. 

A licensee has no interest in property, and so 
cannot maintain a suit for possession. 103 Ind. Gas. 
43=A.I.R. 1927 All. 633* 

8. Licensee—If entitled to trees on land. 

-S. 52—Licensee—If entitled to trees on land. 

A licensee is not entitled to trees on land. A I.R. 
1944 Pesh. 34=46 P.L.R. 266 = 219 Ind. Gas. Oi. 

9. Licensee’s—Rights of. 

——S. 52—Licensee—Rights of. 

A licensee is a person without any title and has 
no interest in the land. 38 All. 178=14 A.L.J. 137 
= 32 Ind. Cas. 346. 

xo. Use of land as "sehan*\ 

■- Use of land as “sehan”. 

Use of abadi land as a sehan amounts to mere 
licence under S. 52, Easements Act. A.I.R. *934 All. 
836 = 153 Ind. Gas. 670. 

XI. Miscellaneous. 

-- Ss, 52 4, 60 (a), 64.— Miscellaneous —Secretary 

of State wishing to take over certain property having 
theatre thereon and agreeing through Improve¬ 
ment Trust, his agent, with its owner B to give him 
lOQe Other plots mother locality and to build there 


theatre for B— Such new plots situated at di.*Lmee 
from main road and Secretary of State agu eing to givr 
i iglit of way over certain plots connecting main road — 
Deed of exchange transferring to B plots with theatir 
newly built—Covenant that B would have free right 
to passage over land specified—B allowed to erect 
a portico at entrance of way and to put sign board* 
on it—Plots between theatre and main road sub¬ 
sequently sold by Improvement Trust and purchased 
by one T who had notice 0} conditions ot agreement 
between Secretary of State and B— Portico not built by 
B—T, with permission of Improvement Trust, building; 
theatre and constructing portico on laud on which B 
was allowed to build same—Protest by B to Improve¬ 
ment Trust—Suit by B “gainst Serrotary of State, 
Improvement l i i:sl and Y for injunction, demolition 
of portico and possession of land and for damages—B, 
during pendency transferring all bis lights under 
agreement to other persons who joined as co-plaintiff \s 
—B dying and judgment pronounced by trial Coin t 
in ignorance cl iiis death. 


Held, (ij that thcie was no intention on the parted 
the Secretary of Stale to transfer to B the land on 
which the poitico was to stand. The grant made to 
him was a grant of a licence to construct a poitico and 
a right to keep on the portico const 1 ucled by himself 
(or if the licence should be withdrawn by seme one 
else) a sign-board, subject to that sigu-boaid being 
approved by the Improvement 'l l tut. '1 he right which 
was granted in connection with the construction of the 
portico was one which fell clearly within the provisions 
of S. 52 of the Easements Act; 

(ii) that the licence being revocable, there could be 
no claim for injunction or demolition. Plaintills could 
not recover damages fiom the Secretary of State as 
they did not prove that they had sustained any 
damage. Also that as B had protested to the Improve¬ 
ment Trust about the construction of the portico, he 
was not estopped by the principle of acquiescence; 

(ill) the plaintiffs were only entitled to a declaration 
that they had a right to fix a sign-board, electric or 
otherwise, on the poitico built bv T. A. I. R. 1939 
Oudh 196= 1939 O.W.N. 500 = 181 Ind. Cas. 662. 


-S. 52—Miscellaneous — Permissive occupa¬ 
tion as agent —Construction of building—Plea 
of licence. 

Where, in a suit by the reversiorers to recover 
possession of a house winch had been coi siiucted 
during the lifetime of the widow, the defendant set 
up a plea of licence but it was found that he was the 
general agent of the late widow and not an agricul¬ 
tural tenant to whom the plot of land had been 
granted for building a bouse : 

Held, that the plea of licence could not be sus¬ 
tained and that the plaintiffs were entitled to 
recover. 132 Ind. Cas. 799 = 8 O.W.N. 714 . 

_S. 53—Owner’s right to use land when 

market is not in progress — Trader using 
market constructing shed in market—Whether 
a trespasser. 

The owner of a market has a right to use the 
land as he pleases during periods when the market 
is not in progress, and in the absence of some 
special contractor enactment permitting it, any 
person using it cannot put up a construction on it. 

in the absence of statute, the right to hold a 
market or fair is an incident of the ownership of 
the land. A trader using the market on matket days 
constructing a shed in the market constitutes him¬ 
self a trespasser and must remove it. A.IR. 1937 
Nag. 62 = i.L.R. ( 1937 ) Nag. 148=168 Ind. Cas. 
215 . 
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-S. 54—Implied licence—Construction. 

A and B cotton in: 1 J compacts owned adjoining 
lands and had common a&eits. On the land of 
A company a goaown was bu-lt and a tank was 
excavated for the use of the B company by the 
common agents. Later on, the two companies were 
managed by separate agents. A company had never 
challenged the arrangement. In 1916 disputes arose 
between the agtnts and in 1923 A company sued to 
recover possession °f the land. 

Held, that under the circumstances there was a 
grant of a licence implied fiom the conduct of the 
A company act.ng by its agents and that the B 
company was entitled to rely on the principle of 
Ramsden v. D>son, ( 1865 ; 1 H. L. 129 to the 
effect that it had built upon A company’s land in 
the expectation induced by the A company that it 
would be granted a permanent lease of that land. 
123 lnd. ras. 481 =53 Bora. 792=31 Bom. L-R. 
1310 = A.I.R. 1930 Bom. 84 . 

-S. 54 —Implied licence—What is. 

N had bu It a house on another’s land with 
the peimisson of his predecessor-in-title. After 
N s death two of his sons executed an agreement 
to pay ground rent for the land and to vacate 
in case of default. Afteiwards it was found 
that N’s sons including the executants of this 
agreement and their descendants had abandoned 
the house, and that the house was in the occupa¬ 
tion of N’s daughter and her son. 

Held, that the agreement to pay ground rent 
was not binding on the latter and that they were 
licensees deriving title directly from N and 
not tenants. 78 lnd. Cas. 215 = A.I.R. 1925 All. 
203 . 

- S. 54 —Use of channel merely as licensee 

—Lost grant, if can be presumed. 

The right to use the channel cannot be said 
to have a legal origin in a lost grant in cases 
where the persons are allowed to use the channel 
merely as licensees. A.I.R. 1937 Cal. 572 = 1 .L.R 
( 1937 ) 1 Cal. 569 = 172 lnd. Cas. 320 . 

—S. 55 “Trees—They are property not of licensee 
but ot Government —Distinction between felling 

xiUi p iTi zt ss i s 5 n t ? d J ou > A i r - 1944 Pcsh. 

34 — 46 P.L.R. 266 = 219 lnd. Cas. 81. 

- S. 55 —Trees. 

Where a person has planted trees on another’s 
land under an implied licence, the trees do not 
go with the land and the person who planted 
trees can remove them. A. I. R. 1041 

Mad. 379=53 M. L. W. 230 = ( 1941 ) 1 M L T 
101 = 1941 M.W.N. 87 . ' ' J * 

' S’ 5^—Rights of Licensee. 

A licence to live for generation must be pre¬ 
sumed to permit all enjoyments of life bv the 
licensee without restriction. Eating meat or beef 
is such a reasonable enjoyment of life and it does 

n °Hel P ^ifV nj , Ure the r ‘g hts of others. d ° CS 
weld that a licensee has a right to slaughter 

s- c -- »- is 

ST 

*e tanaii Ace V J ,88., nVehf amending “t" \ 


VI 11 of 1891, can affect the rights which were acqui- 

1 red before 1891. 

f The words “unless a different intention is expressed 
s or necessarily implied” in S. 56, Easements Act, are, 

2 very important. Tne terms of the licence must be 
; placed before the Court by the licensor and then only 

it will be in a position to determine as to whether or 
: not, having regard to them, the licensee had a right 

> of transfer. 

In case6 of houses built in cities on the land be¬ 
longing to landlords there can be no presumption 
that they have no power of transfer. If the landlord 
contends that the tenant had no right to transfer the 
building which he had built and which he was 
occupying, it is for him to show that under the terms 
of the licence, the right of the teneant was limited 
and it was expressly agreed that he would be 
incompetent to make a transfer or it was open to 
him to prove the existence of a custom prohibiting 
the right of transfer. So far as houses built by 
tenants in villages are concerned, the rights between 
the parties are different. A tenant building a house 
in a village site has only a right to occupy so long 
as the the tenancy lasts or so long as he docs not 
abandon the village. But the same principle cannot 
apply to houses built in a city. A.I.R. 1934 All. 
336= 18 R.D. 353= 1934 A.L. J. 728=A.W.R. 1198 = 
153 lnd. Cas. 692. 

-S. 56—Interpretation. 

— Fawcett, J —The words “save as aforesaid” in the 
second part of S. 56 bring in the words “unless a 
different intention is expressed or necessarily implied.” 
101 lnd. Cas. 393 = 29 Bom. L.R. 3i2 = A.I.R. 1927 
Bom. 240. 

-S- 56—Irrevocable licence. 

The becoming irrevocable of a licence does not make it 
transferable. 84 lnd. Cas. 284=5 L.R.A. Civ. *>*2 = 
A.I.R. 1924 All. 825. 

— Ss. 56 and 60—Licence—Kinds and nature of— 
Revocability—Text—Agreement between parties-—-Effect 

A licence may be of two kinds; a bare ‘licence which 
is purely a matter of personal privilege, and a licence 
coupled with a grant or interest; e.g., a right to do or 
to continue to do, in or upon, the immovable pro¬ 
perty of the grantor something which would, in the 
absence of such right, be unlawful; such right should 
not however, amount to an easement or to an ‘interest* 
in the property. A bare licence without more is always 
revocable at the will of the licensor and is not assigna- 

tA K fh t P r WCr ,° f rcvokin 8 a bare licence is not affec- 
ted by the fact that the licensee has paid valuable con¬ 
sideration for the licence being given to him. 

f £C,u . 9 ‘ ve h ^ ncc does not differ in its incidents 
ordinary licence; a breach of an exclusive licence 
may give the licensee a right of action, but if it is 
rnv™ S f revocable, then on its revocation the implied 
nt , wi111 give a right of action in damages as on 
nr fnL° f , C0 S! raCt - If a licence is coupled with a grant 
r\*r VA * 1C S ranlor cannot in general revoke it so as 
£ e grant to which il “ incident. A bare 
1 1 ecomes irre\ocable when the licensee, acting 

P e licence, executes a work of a permanent chara6- 
acL 3 "™ i r ! c ! ,rs expense in doing so. Subject to any 
uf ^ le contrary, a licence is ordinarily revoca- 

li ” eS v 11 u conpied with a grant or interest or the 

nent nature* SPCm money in executing works of a perma- 

eitW k?.X * cc, . lc ? ' v 'hich is prima facie irrevocable 

because “ c ° u P Iecl with a grant or interest, or 

nature ,1 e hcensee has erected works of a permanent 
nature, there is nothing to prevent the parties fro# 
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agreeing expressly or by necessary implication that the 
licence shall nevertheless be revocable. Similarly there 
will be nothing to prevent the parties from agreeing 
expressly or impliedly that a licence which is prima 
fade revocable should nonetheless be irrevocable. A.I.R. 

1950 E.P. 4°- 

-S. 56—Partnership. 

The mere fact that a licensee enters into a partner¬ 
ship with others or another in respect of profits or losses 
of the business for the carrying on of which he has 
obtained a licence does not necessarily involove either a 
sale, transfer or subletting of the licence. 92 Ind. Cas. 

112=22 M.L.W. 679=A*I.R. 1926 Mad. 218. 

-S. 56—Right of residence. 

The site of a hut in a grove in which a licensee is 
permitted to live belongs to the zamindar and neither the 
right of occupation of the huts nor the site can be 
transferred by the licensee, no Ind. Cas. 465 = A.I.R. 
1928 All. 659 . 

-S. 56—Right to build. 

When, in a non-agricultural village, the zamindar 
grants leave to a person to build a kachcha 
house on party land, the grantee becomes a mere licensee 
and a transfer by him of his right to build is not 
enforceable. A.I.R. 1925 Oudh 262; 29 All. 133 and 33 
All. 757, Dist. 103 Ind. Cas. 681 = 1 L.C. 238=A.I.R. 
1927 Oudh 314 . 

-S. 56—‘Riyayas’—Right to transfer—Presump. 

lion. 

In case of 'riyayas’ occupying houses in cities and 
towns, it is to be presumed that they have a right of 
transfer, unlike those who inhabit agricultural areas, and 
so if a licensor sues to eject the transferee of a ‘riyaya’ he 
has to prove not only his ownership but must also prove 
the existence of custom or terms of the grant under 
which the house in dispute was built which make the 
transfer thereof invalid, entitling him to recover posses¬ 
sion of the site. 117 Ind. Cas. 365=A.I.R. 1929 All. 494. 

--S. 57—Duty of licensor. 

Under S. 57 the licensor is bound to disclose any 
defect in the property likely to be dangerous to the 
Ucernee of which the licensor was aware but the licensee 
was not. In other words the licensor is under a duty 
not to lay a trap either at the beginning of the licence 
or during its continuance and if the licensor does not 
disclose any hidden risk in the use of the subject of the 
licence to the licensee of which the latter is not aware 
that amounts to negligence and if any loss is caused due 
to such negligence, the licensor is liable for damages, 
xoi Ind. Cas 210 = 51 Bom. 274 = 29 Bom. L.R. 78 = 
A.I.R. 1927 Bom. 115. 

■-8. 57— Duty of licensor. 

— It is an elementary rule that the grantor of licence is 
under an obligation to put the licensee in a position to 
enjoy the licence. 72 Ind. Cas. 270=36 C.L.J. 271 = 
A.I.R. 1923 Cal. 49 . 

- Ss. 59, 60—Effect of words “as such”—Licence 

granted by transferor—Effect of transfer—Work of 

permanent character—Right to revoke incomplete. 

S. 59 cannot be construed as giving the transferee any 
better rights than were possessed by his transferor, much 
leu as meaning that the effect of the transfer is ipso 
facto to put an end to all previous licences. I he 
proviso to the section only means that even if the 
transferor docs not revoke the licence, the transferee can 
do so. 

It cannot be said that because the building has not 
been completed, therefore, the work already executed is 
OOtof a permanent character. A.I.R. 193 1 Oudh 364 — 
8 Q.W.N. 738*7 Luck. 175=132 Ind. Cas. 536 . 


-S. 59—Grant for consideration—Not revoked 

on transfer. 

A grant for consideration of a right to build a puce a 
structure on the land of the grantor under the terms ol 
the contract cannot be revoked by the subsequent trans¬ 
fer of the property. 74 Ind. Cas. 369 = 9 O.L.J. 629 - 
27 O.C. 64=A.I.R. 1923 Oudh 114. 

--Ss- 59 and 60— Irrevocable licence—If restric¬ 
ted to licensee’s life — Onus of proof—Sale ol propertv 
by licensor—If extinguishes such licence. 

As a rule a licence is personal both to the grantor a.- 
well as the licensee (grantee). A licence is not annexed 
to the properly in respect of which it is enjoyed and is 
so evanescent that it is neither transferable nor heritable. 
But a licence becomes irrevocable under the circums¬ 
tances mentioned in S. 60 of the Easements Act. 
Under S. 60 (b) when the licensee, acting upon the 
licence, has executed a work of a permanent character, 
and incurred expenses in the execution, the licence can¬ 
not be revoked by me grantor. The onus to eastablhh 
that a licence falling under S. 60 (b) is restricted to the 
life of the licensee and does not enure to the benefit ol 
the heirs of the licensee lies on those asserting to that 
effect. S. 59 of the Act cannot be interpreted as enabl¬ 
ing the licensor to put an end to an irrevoca¬ 
ble licence by a transfer of the property affected by the 
licence. A transfer docs not ipso facto extinguish a 
licence. The transeferee does not get any better rights 
than possc.'sed by the transferor. l.L.R. (x 95 1 ) ^ Sa S- 
86=1950 N.L.J. 46o = A.I.R. 1951 Nag. 215. 

-Ss. 59 and 60—Irrevocable licence—Transferee 

of grantor also cannot retoke it. 

If the licence is for some reason irrevocable by the 
grantor himself S. 59 docs not authorise the transferee to 
revoke it. T he provisions of S. 59 are in this respect 
subject to the provisions of S. 60. A.I.R. 1946 Oudh 17 
= 1945 C.W.N. 308. 

-S. 59—Licensor’s death. 

When the grantor of a licence dies, his heir can treat 
the licensee as a trespasser without giving notice of 
revocation of the licence with respect to immovable pro¬ 
perty. 68 Ind. Cas. io7 = 18 N.L.R. 76 = A.I.R. 1922 
Nag. 162. 

_Ss. 59 and 60—Transfer of property by 

grantor, effect of—Death ot licensee- Effect. 

Where the grantor of a licence transfers the property, 
the transferee is not bound by the licence. 

A licence is not annexed to the property in respect of 
which it is enjoyed, nor it is a transferable or heritable 
right, but is a right purely personal between grantor and 
licensee. Therefore, where a licensee dies, the licence 
oxpiies and tiie legal representatives of the licensee hold 
as mere trespassers. A.I.R. 1931 Mad. 216 — 33 
M.L.W. 455=60 M.L.J. 709=1930 M.W.N. 1242 = 54 
M. 554= 131 Ind. Cas. 175 (D.B.) 

-S. 59—Transfer by licensor—Effect. 

Where the licensor transfers the property to another 
the licence ceases to exist by operation of law. 77 Ind. 
Cas. 140=44 All. 726 = 20 A.L.J. 6o8 = A.I.R. 1923 All. 

140. . , 

-S. 59—Transferee of licensor—Rights. 

The transferee contemplated by S. 59 must be a 
person who was not the licensor himself. Ine section has 
no application to a case in which one of two joint licen¬ 
sors transfers his interest in the properly, with respect to 
which the licence has been granted, in favour of his 
co-licensor. 98 Ind. Cas. 8i4 = A.I.R. 1929 All. I 97 - 

-S. 59—Transferee, rights of. 

Under S. 59, the transferee is not as such bound by 
the term of the licence granted by the vendor. The 
wish expressed by the vendor in the deed of sale in 
favour of the licensee that licence be respected by the 
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vendee lias no legal effect ami in spite of it. according to 
tlie tc.niiofS. 59, it is open to tfic transferee to with¬ 
draw the licence. 7 O.W..V. 468=127 Ind. Cas. 46 = 
A.I.R. 1930 Oudh 203. 

-S. 59—Transferee’s right. 

Where a structure of a permanent character has been 
made in pursuance of a licence the transferee has no 
greater right than that possessed by his transferor ar.d 
is found by the licence. 97 I ml. Cas. 33/— A. I. R. 
192G All. 714. 

-S. 59— Transferee of licensor—Rights. 

. 3 . 59 cannot be interpreted so as to give the trans¬ 
feree a right of revocation of a licence which would 
not be exercisable by the transferor himself. 37 All. 91, 
Foil. J02 Ind. Cas. 26=1 L.C. 4-|=A.l.R. 1927 Oudh 
206. 

Ss. 59 and 6a—Transferee of licensor—Right 


of —Revocation. 

Tiic transferee of a licensor cannot revoke a licence, 
when the licensee has effected a work of permanent 
character and incurred c.xp- nses. 37 All. 91 = 13 A.L.J. 
1 = 26 Ind. Cas. 445. 

-S. 60 . 

Synopsis. 

1 . Applicability. 

2. Building licence. 

3. Conditional licence. 

4. Denial of title. 

5. Eviction on payment of price of materials. 

6. Implied licence. 

7. Inference of revocation. 

8. Interpretation. 

9. Licensees rights. 

10. Licence to reside in building. 

11. Licence to tenant to occupy enclosure. 

12. Revocation. 

13. Transfer by owner. 

14. Works of permanent character. 

15- Miscellaneous. 

I. Applicability. 

-S. 60 (b)— Applicability—Conditions. 

Two conditions must be fulfilled for the application 
of S. 60 (b) of the Easements Act. They are (1) the 
licensee acting on the licence must execute a work of 
a permanent character and (2) incur expenses in the 
execution. Hence the above mentioned provision of law 
cannot apply to a case where the work of a permanent 
character on the land was allowed to fall down and 
the land permitted to remain parti and no other 
work has been executed in its place for ten or eleven 
years, 1950 A.W.R. 16. 

-S. 60—Applicability. 

S. 60 (b) applies equally to permanent works 
executed on the land of the licensor, or on the land of 
the licensee, provided the licensee has acted upon tire 
licence in executing the work. 31 Bom. L. R. 1331 = 
124 Ind, Gas. 97 —A.I.R. 1930 Bom. 70. 

2. Building licence. 

—— s . 60—Building licence—Revocation. 

Under S. 60 when a licensee has, acting on the 
licence, made a work of a permanent character die le 
cannot revoke the licence. A.I.R ,0.0 (vJh 2 “ 
19+2 A W.R. (G.G.) 3 >8 (,)= ,;£ o 4 W ? n 496 = 

- T T?r 6 ?. Bu * Id ‘ n g licence — Revocation_ 

If the licensee, actin? unrm _ • • njab). 

has executed a work of a "In p f m / sslon granted 

has incurred expenses in its execution • < : h . arac I er ’ and 

the licensor to revoke the I\ ■ 18 no4o P en to 

resume the land e on ofir Z at ^ ° pt . ion and 

11 011 of compensation. This 


rule being in consonance with equity, justice and good 
conscience should be givc.i effect to ia provinces like 
tlic Punjab where the Fa.v meats Act is not in force. 
A.I.R. 1940 Lah. f.O' I.L.R. (1941) Lah. 413=43 
P.L R. 5 + 4=194 Ind. Cas. 518. 

-S. Gj — Building licence—Revocation. 

1 he principle of S. 60 r b) is that the licensee, acting 
upon the licence, should execute work of a permanent 
character soon after the giant of a licence or within a 
reasonable time. Tnc section does not impose a duty 
upon the licensee who has already complied with the 
terms of the licence to maintain work of a permanent 
character up to any particular standard of repair. 
Where the licensee has carried out the terms of the 
licence for building purposes and has incurred ex¬ 
penses in its execution, the licence becomes irrevocable 
under 8. Go (b; and the licensee can be evicted from 
the premises only when the purpose of the licence is 
abandoned within the meaning of Cl. (f) of S. 62, in 
other words, when the licensee has actually abandoned 
the house whatever the state of repair might be. The 
view that the licensee must show not only work of a 
permanent character in existence for the time being but 
a costly building of a permanent character is not sound. 
If this view is held to be correct, the result would be 
that a great majority of poor people, who are less favour¬ 
ed and are unable to erect costly buildings for residen¬ 
tial purposes, would be liable to.eviction at the sweet 
will and pleasure of the licensor at any time. Such 
could not have been the intention of the Legislature in 
enacting S. 60 (b) of the Easements Act. A.I.R. (Vol. 
29) 1942 Oudh 180=17 Luck. 472=1941 O.W.N. 1340 

— 1941 R.D. 1160= 19 p A.W.R. Rev. 1148=198 
Ind. Cas. 184, y 

- S. 60 (b)— Building licence—Portion of plot left 

\acant for using it as saban darwaza —Licensee, if can 
sue for possession of such portion—Licence, whether 
revocable. 

It is only reasonable that a person who builds a house 
in a Milage should have the use of as much vacant 
land outside his house as is necessary for the proper 
enjoyment of his house. Such vacant land is appurte¬ 
nant to the house as sahan darwaza. Where, therefore, 
a licensee has proceeded to build the house, keeping a 
portion of the land vacant in order that he might use 
1 as his sahan darwaza, he has a possessory interest 
in the land to which the licence relates such as will 
entitle him to maintain a suit, whether against his 

hflicen^ aSainSt a th m d party - As a S*inst thf licensor. 

All 3 ^ ,oloTl V °T Cable - der S - ?° (b) - A LR - ‘ 94 ° 

R 354—1940 A.W.R. 290 = 1940 

K.U. 187=189 Ind. Cas. 835. y 


S. 60 Building licence—Revocation. 

cxe^t 7 datrk iC , e r nSee ’ 3Cting u P° n licence, ha: 
eS«in7 k r a perm ? nent character and incurred 
bX arl! execution, the licence cannot be revoked 
In thf k 031 ? aym f nt of compensation. 

Tui" ;! absen “ of a c \ ear finding to the contrary, a 

Srd nd Z. ' aPPCal “ en ‘ W 'dto examine ^the 
thl I? • h circumstances of the case and come to 

charac"er U He u* 1 ?V vor H executed is of a permanent 
cnaiacter. He is not bound to send an issue to the 

842-^6 P a C « tC G ° Urt °r T lhis point ' A - I R - *933 All. 
s 42 —56 A. 207=1933 A.L.J. 1422=145 Ind. Cm 948. 

—S. 60 Building licence. 

licensor”* a iJ icenS 5 C c . onst , r . u cts permanent building on 
irrcvocahlp f -!?. pIled Iic ence, the licence is 

elected Thf holding and licensee cannot be 

covered hi V 18 restricted to the portion 

e°6- A ll b ^ d ‘ n fr 8 A ' L 6 9 . Rel- on. 118 Ind. Cas. 
070- A.I.R. 1929 Nag. 269. 
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i. 60—Building licence—Partial execution of 
works. 

A licence cannot be revoked even when part only of a 
work of a permanent character has been executed by 
the licensee: A.I.R. 1924 Nag. 254, Rel. on. 117 Ind. 
Cas. 224 = A.I.R. 1929 Nag. 141. 

-S. 60—Building licence. 

Where a licence is granted to build houses on the 
site and the licensees have erected a work of a perma¬ 
nent nature on the site the licence cannot in view of the 
provisions of S. 60 be revoked. 100 Ind. Cas. 4 7Q= 
A.I.R. 1927 All. 342. 

-S. 60—Building licence. 

Where land had been given to a licensee free of rent 
for building a house thereon and the licensee built a 
permanent structure the licence became irrevocable and 
the licensor could not afterwards revoke the licence, nor 
could he claim damages for use and occupation, qi 
I nd. Cas. 1031 = 13 O.L.J. 170. 

-S. 6a—Building licence—Revocation. 

A mere licence is irrevocable when the licensee, acting 
upon the licence, hat executed a work of a permanent 
character and incurred expenses in so doing In case., 
falling within tins rule, if the licensor desires to be able 
to revoke he must exm essly reserve the right when he 
grant* the licence, or limit it as to duration. 94 Ind. Cas 
923 = 22 N.L.R. 162 = A.I.R. 1926 Nag. 376. 

——S. 60—Building licence. 

A licence cannot be revoked, if the licensee acting 
upon the licence has executed a work of a permanent 
character unless the licence is shown to have been 
granted under restrictive conditions of the nature set 
up. 78 Ind. Cas. 2i5=A.I.R. 1925 All. 203. 

S. 60—Building licence. 

Construction of a house by licensee acting on licence 
makes licence irrevocable. 84 Ind. Cas. 284=3 
L R.A. Civ. 532 = A.I.R. 1925 AH. 825. 

—S. 60—Building licence—Revocation. 

land h «n ep a ' ntl ^ a,l0 V d deft toexecute plaintiff’s 
land an irrigation scheme of considerable expense 

10 a ver y 'a'gc number of 

* H 5 ! d » that . thc agreement created a licence 

Si- U d f no j revoked at the instance of tire 
Pam lift. 47 Ind Cas. 166 (Pat.) 

-~Ss. 60 and 64—Building licence. 

therein C 7‘ 8eC .-? e !. mitte ? to ' build a house and reside 

Victor'* t!t Cd t0 A b u lnd f mnificd if cv *cted by the 

m,' Abare licer,ce ma V be revoked at 
a ;* or f , W1] ".and reasonable notice, but a 

alioM™ ^ Cd With grant '* irrevocable. A licence, 

uS fhe ^ C C8 - l ° bc built - ca,inot be revoked 

com P € ns>attd. . a C. L. J. 32. = ,9 

3 * Conditional Licence. 

E^Tcdnn ^-Conditional licence to erect structure— 
^ 8tr ucture—If can be pleaded as a 

W^rr ln rV eVlC,i0n accordin 8 toe conditions. 

charter ,.i ,C . CU8CC r ? ccutefc a wcrk of a permanent 
heiri JJ? dcr „ a clear understanding that he or his 
the land^J ^ Ca ed u P on a ^ tcr a certain time to leave 
a bar «’era; IS , n . 0 * °P c . n to bim to plead such woik as 
Act ev, 5 t,on * S - 60 of the Ea emems 

licence Ain ovcrr, d* an V ,uc h condition in tire 
^ LR * ' 95 ° AU - 661 -'950 A.W.R. 506 . 

would ~ C ? nditlona l licence that landlord 

deprive* c°l. ® ct s,tc vacatc ^ at any time 

A ^Jw eMC . e » of benefit of S. 60. X 

have^e^rl^hr 1 ? lhc Il L CC11 “ ,hal thc landlord would 
CW hvHti U J gCt *** kitc r aca ted, whenever he so 
^Koefii !?£ * 5 dcpiivcs thc licensee of thc 

tgsm-■ 1 w There It no provision of law to 

»-P. v. Di-4. 


prevent a patty from binding himself to surrender land 
although there may be a construction of a permanent 
character standing therein. A contract to the contrary 
disentitles the licensee from deriving advantage conferred 
by S. Go. A.I.R. 1942 All. 330=1942 A. L.J. 388 = 
1942 A.W.R. (H.C.) 217 = 202 Ind. Ca?. 678. 

S. 60—Conditional licence. 

Agreement by which defendants were allowed to 
retain possession ol land on payment of nominal rent 
subject to die condition that whenever the owners 
wished the defendants to give up the land, the defen¬ 
dants would immediately remove the materials of their 
house from the land and deliver po<sc-SMon—Plaintiff’* 
suit for ejectment — Defendants res ting their pica on 
S. 60: 

Held, tl *at it w._ a licence meiely t>> remain in pos¬ 
session of thc plot and not to build the house and S. Go 
was inapplicable. A.I.R. 1942 Oudh 261=0 O.VV.N. 
568=130 Ind. Cas. 365. 


4. Denial of title. 


-S. 60—Denial of title. 

1 he denial ol title does not operate to a forfeiture 
vf a licence, tij Ind. Cas. 757 (All.) 

-S. Go—Denial of title. 

A licensee in possession doe ; not. like the tenant, by 
denying title of the grantor of the licence forfeit the 
licence and become liable to ejectment, (tgot) AAV.N. 
157 and 39 All. =621, Foil. 75 Ind. Cas. 596--A.I.R. 
1923 All. 403. 


- —S. 60—Denial of title. 

A licensee in possession does 
denying the title of the « antor 
the licence and become liabl > 
(1901) AAV.N. 157. 


no: like a tenant, by 
of the licence, foiftit 
immediate ejectment. 


5. Eviction on payment of price of materials* 

-S 60—Eviction on paying price of materials. 

Turning out the ryot, on payment of the price 
for his materials of the Louse is not unrea on ible. 
A.I.R. 1942 Oudh 115 = 17 Luck. 491 = 1941 O.VV.N. 
1316=1941 R. D. 1149=1941 A.W.R. 1111 —198 Ind. 
Cas. 509. 


6. Implied licence. 

-Ss. 60 (by, 64—Implied licence — Building of 

wall —Failure to protest—Implied licer.c:—Erection of 
work of permanent character—Power to revoke—Right 
to injunction. 

Whore the defendant to whom a wall belonged 
knew that the plaintiff an adjacent house owner, was 
constructing a wall above thc defendant'- wall and 
did m-t make any piotc-t until it was built: 

Held, that there was an implied grant of licence by 
the defendant to the plaintiff that could not be revoked 
as die plaintiff had executed a wotk of a permanent 
character and incut red c-xp« n-es in the execution and 
the defendant was not entitled to demolish the wall. 
A.I.R. 1932 All. 572 ■— 1932 A. L. J. 758— 13G Ind. Cas. 
821. 

-S- 60—Implied licence to build. 

Acquiescence may be express or implied. In a 
large town (where ordinarily the malguzar permits 
persons who are not his tenants, to build on bis 
ab d ) the defendant started building a tubstantial 
house on a vacant site in the abadi. boon afiei he 
started building, the maJguzar’s ag> nt told the 
defendant not to build on that site. Defendant 
replied that he would go and see the malguzar and 
settle the matter w-th him. Thc agent reported 
the matter to the inalgozar who took no further 
action until he filed his mit seven years later for 
recovery of the laud, 
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Held, that no inference was possible from the 
facts but that the plaintiff intentionally induced the 
defendant to believe that he might build on the site 
without any interference by the plaintiff or any fear 
of the plaintiff ever attempting to evict him and on 
the same terms as all the other holders of sites on 
the abadi and that the suit must be dismissed under 
S. 60 of the Easements Act. 73 Ind. Cas. 137= A.I.R. 
1921 Nag. 167. 

7. Inference of revocation. 

-S. 60 — Inference of revocation of licence, 

when can be made. 

Where it was with the plaintiff’s permission that 
the defendant Committee put up a thatch on the 
chabutra adjoining the mosque to afford accommo¬ 
dation for the growing needs of the school within 
one portion of the mosque; 

Held, that the position of the Committee was no 
better than that of a licensee and the attempt of 
the defendant to build on the chabutra, the protest 
of the plaintiff and the denial of its rights followed 
by the suit, were circumstances which led to the 
inference that there was a revocation by the plaintiff 
of the licence granted by him. A.I.R. 1934 All. 732 = 

4 A.W.R. 461 = 153 Ind. Cas. 1095. 


8. Interpretation. 


-S- 60—Interpretation. 

Fawcett, J. — S. 60 (a) does not necessarily use the 
words ‘ transfer of property ’ in the limited sense of 
a transfer as defined in the Transfer of property 
Act. 101 Ind. Cas. 393 = 29 Bom. L.R. 3i2 = A.I.R. 
1927 Bom. 240. 


9. Licensees rights. 

■— 1 S. 60— Licensees rights —Breach of contract by 
grantor—Revocation—Damages. 

A licensee is entitled to damages for breach of any 
contract or for an improper revocation of his licence 
in a proper case; the Court will allow revocation 
only on payment of the expenses incurred by the 
licensee. (1918) M.W.N. 772=49 Ind. Cas. 811. 

——Ss.6o and 64—Licensee’s rights—Compensation. 

A licence is irrevocable if the licensee, acting upon 
it, has executed works of a permanent character and 
has incurred expenses in their construction. The 
grantor of the licence, however, can revoke it, if he 
makes compensation to the licensee for the loss he 
may incur by the revocation of the licence. 12 C.L. 
J. 443=8 Ind. Cas. 798. 


10. Licence to reside in building. 

-S. 60 — Licence to reside in a building_ 

Eviction. 6 

The section does not apply, where a person gives 
licence to another to occupy an already existing house- 
the licensee in such a case can be ejected at the will 
ol the licensor. 5 Ind. Cas. 175 (All). 


Licence to tenant to occupy enclosure. 

* S. 60—Licence to tenant to occupy enclosui 
in village — Revocation on tenant ceasing i 
cultivate: — Certain zamindars owing land in 
adjacent villagers permitted a tenant, who was an occi 

Pj“\ cy . ten ^f} t m B - and also cultivated sorr 

!and m village N to occupy a cattle-yard and she 

? d t!? Y 1 ,age N- The tenant ceased to cultivat 
Stl . retai ? ed Possession of cattle-yar 
in , spite of repeated demands by 
f„™ . dars ’ refused to vacate them. Held, that th 
tenant was merely a licensee of the cattle-yard an 
Shed, and that the licence could be, and had beer 
revoked; and, further, that the tenant was not entitle 
to retain possession merely because the cattle-yard an 


shed were useful to him in connection with the cultiva¬ 
tion of his occupancy holding in the adjacent village B. 

(1901) A.W.N. 42. 

12. Revocation. 


-S. 60—Revocation. ........ 

(1) A mere licence is revocable at will. (2) A licence 
coupled with a grant or interest is not revocable except 
for sufficient cause, till the grant to which the licence 
is incident, is exhausted and, (3) a licence which would 
otherwise have been revocable is not revocable if there 
is a contract (which means an agreement for considera- 
tion’i between the licensor and the licensee not to revoke 
the licence f>r a time or indefinitely till the period men¬ 
tioned in the contract expires. The contract may be 
either express or may be implied. A.I.R. 1945 Cal. 
413 = 49 C.W.N. 346 = 1.L.R. ( 1945 ) 2 Cal. 361. 

-S. 60—Revocation. 

A licence to use the land of another unless coupled 
with a transfer of the property is revocable subject 
to the right of the licensee for damages if revoked 
contrary to the terms of any express or implied 
contract. A mere licence is revocable at the will of 
the licensor unless it is coupled with a grant and 
in that case it will become a lease and would reemire 
compulsory registration. 120 Ind. Cas. 673 = 30 R.L. 
R. 746. 

-S. 60—Revocation. 

Where on partition one of the brothers is allowed 
to take water from the well of the other ‘out of 
brotherly affection’ and ‘not as a matter of right’— 
it amounts to a licence coupled with a transfer of 
properly and irrevocable under S. 60 (a) of the 

Easements Act. 101 Ind. Ca6. 393 = 29 Bom. L.R. 
312 = A.I.R. 1927 Bom. 240. 

-S. 60—Revocation on compensation. 

In view of the provisions of Cl. (b) of S. 60, 
where a licence has become irrevocable, the Courts 
cannot allow a licensor to revoke the licence, on 
condition of his making compensation to the licensee 
for loss incurred by the revocation of the licence. 
98 Ind. Cas. 8i4=A.I.R. 1927 All. 197. 

——S. 60 (b)—Revocation. 

A licence cannot be revoked during licensee’s life 
time when the licensee has made permanent 
improvements. 48 Ind. Cas. 723 (Mad.). 

-S. 60—Revocation. , 

A licence coupled with a void grant is revocable 
save (1) when the licensee entered into occupation 
and paid rent and (2) when the licensee acting on the 
licence has executed a work of permanent character, 
and incurred expense in so doing. A licence is in 
its nature revocable but a licence coupled with a 
grant is irrevocable. 12 N.L.R. 75 = 34 Ind. Cas. 
47 i- . - j 

-S. 60—Revocation. 

Where a licence coupled with a transfer of 
property is granted, the transferee of the licensor is 
not entitled to revoke such licence. The law on the 
subject is the same after the passing of the Act V of 
1882. 13 A.L. J. 886=30 Ind. Cas. 581. 


13. Transfer by owner. 

S. 60—Transfer by owner. 

Transfer by licensor of ownership does not revoke 
licence. 79 Ind. Cas. 173=20 N.L.R- 6o=A.I.R. 
1924 Nag. 254. 


14. Works of permanent character. 

— S. 60—Works of “permanent character”-" 
Tests. 

Whether a structure is of a permanent character 
has to be -decided on • two considerations; (1) 
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material used, and (2) the purpose for which building 
is erected. The material used may be granite, stone, 
marble, cement concrete, tabic-moulded bricks, 
country bricks, or clay or mud. There can be no 
absolute standard as regards the material for judging 
whether the structure is permanent or temporary. 
If a poor man wishes to build a permanent structure 
for his residence, he would choose the cheapest 
material such as mud. Consequently, the mere fact 
that a structure has mud walls would not be con¬ 
clusive to prove its temporary character. A.I.R. 
1943 Nag. 77=1942 N.L.J. i45=I.L.R. (1943) Nag. 
226=203 Ind. Cas. 540. 

- L S. 60—Works of permanent character— 

Test. 

It would be inequitable, unjust and unfair, to 
allow a licensor to order that the licensee should 
fo Liwith remove the work of a permanent character 
which he has put up after incurring expenditure. 
In such an event, the transaction ceases to be a 
mere licence revocable at will, but may, in certain 
circumstances, amount to a licence coupled with a 
transfer of interest or, at any rate, a case where the 
licensee, acting upon the licence has executed a work 
of a permanent character and has incurred expenses 
in the execution so as to make the licence irrevocable. 
So long as the construction subsists, the right to 
revoke it would be in abeyance. 

Even a mud house or kachcha house may be a 
work of a permanent character. Where it appears 
from the long period of occupation in a house, its 
dimensions and the value of the structure that the 
house is a work of permanent character in executing 
which the party’s ancestors incurred expenses, it is 
not necessary for the party to show that a large sum 
of money had been actually spent, in order to bring 
the case within the scope of the principle underlying 
S. 60. A.I.R. 1934 All. 517=1934 A.L. J. 698 = 4 
A.W.R. 1109 = 56 A. 975=149 Ind. Gas. 389. 

—-— S. 60 (b) —‘Work of a permanent character’, 
meaning. 

The expression “a work of a permanent character” 
as used in S. 60, (b) is intended to denote some 
work which is not merely of a temporary nature. A 
residential house in which the licensees have been 
residing for a long number of years must be held to 
be a work of a permanent character in spite of its 
having a tiled roof which would presumably require 
to be renewed from time to time. 

The Easements Act does not contain any provision 
allowing revocation of a licence in such a case on 
payment of compensation. A.I.R. 1933 Oudh 69 = 9 
O.W.N. 989 = 8 Luck. 278= 140 Ind. Cas. 889. 

■ 777 ®. —Work of permanent nature—Railway 

aiding. 

Two companies owning adjoining lands managed 
by common agents erection of building and tank on 
premises of one for use of another—Rule in Ramsdcn 
v._ Dyson, (1865) 1 H. L. 129 held to be applicable. 
Licence presumed to be granted and irrevocable 
Under S. 60 (b). 123 Ind. Cas. 481=53 Bom. 
792=31 Bom. L.R. 1310= A.I.R. 1930 Bom. 84. 

-8. 60—Work of permanent character— 

Railway sidings. 

A and B companies were managed by common 
agents. The agents acting on behalf of the com¬ 
panies applied to railway company to provide a 
Pnyate railway siding for the use of the companies 
Which the railway company did. The rails leading 
to the A company’s land passed through the B com¬ 
pany* land. The expenses incurred in laying out 
TWB I ^* n 8 were borne by each company 

contributing its quota. Later on, the management 


passed on to separate agents. Disputes having 
arisen between the two companies, B company 
prevented the other company from using the railway 
line that passed tluough its land. A company sued 
to obtain a perpetual injunction restraining B 
company from obstructing the use of the railway 
line, 

Held, th at as the A Company executed work of 
a permanent character and incurred expenses in the 
execution, the licence could not be revoked under 
S. 60 (b). 31 Bom. L.R. i33t = A.I.R. 1930 Bom. 

70 = 124 Ind. Cas. 97. 

[Reversed by A.I.R. 1936 1 \C. 77 = 38 Bom. 

L.R. 353 = 160 Ind. Cas. 837 = 70 M.L- J. 190 (P.C.)j 

-S. 60—Work of permanent character—Mud 

building. 

A building which is meant for permanent resi¬ 
dence, though built with mud and costing only a 
few rupees, is a building of a permanent character. 
28 AH. 741, Foil. 113 Ind. Cas. 757. 

-S. 60—Work of permanent character—Test. 

Whether the building is a work of a permanent 
character depends on the nature of the building 
and not on the intention of the persons occupying 
it. At the same time the fact that it has been 
occupied as a residential house for considerable 
period is a fact which is to be taken into consider¬ 
ation in deciding whether it is a structure of a 


permanent character 
A.I.R. 1926 All. 714. 

or 

not. 

97 Ind. 

Cas. 

337 = 

-S. 60—Work 

of 

permanent 

character— 

Kuchcha house. 






Buildings of mud 

walls 

and 

thatched roof 

built 


for the purpose of school and v.hich were in existence 
and kept under regular repair for about 30 years 
were held to be a work of a permanent character. 
102 Ind. Cas. 26=1 L.C. 44=A.I.R. 1927 Oudh 206. 

-S. 60—Work of permanent character— 

Kuchcha house. 

Even the construction of a Kuchcha hut by the 
licensee may be treated as a work of permanent 
character. 94 Ind. Cas. 923 = 2 2 N.L.R. i62=A.I.R. 
1926 Nag. 376. 

--S. 60—Works of permanent character— 

Kuchcha house. 

A Kuchcha thatched house may be a work of a 
permanent charac ter, where it lias been used as a 
residence for a good many years and there is no 
evidence to indicate that it is only a temporary 
structure. 84 Ind. Cas. 26 .j= 5 L.R.A. Civ. 400= 
A.I.R. 1924 All. 750. 

-S. 60—Work of permanent character—Kuchcha 

house. 

A Kuchcha thatched house may be a work of a 
permanent character and the fact that the thatch is 
renewed from time to time does not make it a work 
of a temporary character. 78 Ind. Cas. 2i5=A.I.R. 
1925 All. 203. 

-S. 60 (b)—Work of a permanent character, 

A katcha thatched house may be “a work of a perma¬ 
nent character” within the meaning of S. 60 (b) 

of the Easements Act, 1882, although the thatch of 
the house is renewed from time to time. 3 A. L. J. 
765=1906 AAV.N. 216=28 A. 741. 

15. Miscellaneous. 

-Ss. 60 (a), 52, 4, 64 —Miscellaneous:— Secretary 

of State wishing to take over certain property having 
theatre thereon and agreeing through Improvement 
Trust, his Agent, with its owner B to give him some 
other plots in other locality and to build there theatre for 
B- Such new plots situated at distance from main 
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road and Secretary of State agreeing to give right 
of way over certain plots connecting main road U< ed 
of exchange transferring to B plots with theatre 
newly built—Covenant that B would have free right 
to passage over land specified—B allowed to <Jrct 
a portico at entrance of way and to put sign-boards 
on it—Plots between theatre and mam road subse¬ 
quently sold by Improvement Trust and purchased 
by one T who had notice of conditions of agreement 
between Secretary of State and B -Portico not built 
by B — T with permission of Improvement Trust bund¬ 
ing theatre and constructing portico on land on which 
B was allowed to build same-—Protest by B to impro¬ 
vement Trust—Suit by B against Secretary of State, 
Improvement Trust and T, for injunction- demoli¬ 
tion of portico and possession of land and for damaecs 
B, during pendency transferring all bis rights under 
agreement to other persons who joined as co-plaintiffs 
—B dying and judgment pronounced by trial Court 
in ignorance of his death : 

Held, that the withdrawal of the licence to construct 
porch could not be construed as in any wuy calculated 
to defeat the transfer of property made by the licensor 
and hence the licence granted to B was not irrevocable 
by reason of the application of S. 60 (a). A. I R. 
1939 Oudh 196= 1939 O.W.N. 500=181 Ind. Cas. 862. 


-S. 60— Miscellaneous —Lessee of land and premises 

near relation of lessor—Lease in )ear 1893 and not 
registered —Improvements made by lessee—Suit by 
lessor for po'session—Principles of S. 51, T. P. Act 
held apply—Decree conditional on payment of improve¬ 
ment costs can be granted and that S. 60, Easements 
Act did not come into operation. A. I. R. 1938 All. 
342= 1938 A.VV.R. 280=1938 A. L. J. 465= 176 lnd. 
Cas. 135. 

——S. 60 — Miscellaneous — Defendants had no 
right or interest in land—Plaintiff entitled to partition 
of materials of house—S. 60, Easements Act if barred 
the suit. 

A certain 6ite belonged to the plaintiff. Father of 
defendant No. 2 took the land from the plaintiff’s 
father by a registered deed wherein it was provided 
that no other person would be allowed to reside in 
the house without the permission of the zemindar. 
On the death of A, the house was succeeded to by 
A’s daughter and his son N. A’s daughter sold her 
t-Sjrl share in the materials of the house to the 
plaintiff. N sold his 2-3rd share to defendant No 1. 
The plaintiff brought a suit for the partition of his 
t-3rd share and for the removal of the 2-3rd materials 
hy defendant No. 1 and for possession over site: 

Held, that as regards the suit being barred by S. 60 
of Easements Act no question of any licence arose in 
this case. 156 Ind. Cas. 48. 


60 Miscellaneous— A granting exclusiv< 

licence to B to collect leaves from January 1, 1936, t( 

3 '» ' 936 -On J une r, 1936, A granting tc 
C same licence from June 1, 1936, to May 31, 1937- 

A granting on July 1, 1936, to B same licence froa 
July 1, 1936, to June 30, 1937. 

.rmm gr | ntCd r l ° B exclusive licence to gather anc 

for T 1 year from January!, 1936 tc 
3 '’. 1936 ’ delusive. On June 1, .936; A 

Ficence to°trath^ rCS P ect of 1116 same area exclusive 
vear from Tun. , remove^the same leaves for one 

rToofi A i t ’l ' 93 £’ t0 May 3 '» I 937 - On JuK 
for the D^iS an i e ? t0 B 6 c me licence ove r same area 
Held P Z? t } uly u l ’i 936 to June 30, ,937; 

po^^f er the fi u St grant A was divested of the 
? Tq R tn n, any such grant to C for the period Jum 

r. E'SfS! ' 936 . Bu, A could make a 


seeing 


that lie had only got half of what he thought he was 
getting, could, of course, repudiate the grant or he 
could affirm, and take under it for the period, January 
1, 1937 , to May 31, 1937, claiming from A compensa¬ 
tion lor the loss of hall of uhat was granted to him. 
A having divested himself of Ins grant to C of any 
power to grant an exclusive licence to anybody until 
alter May 31, 1937, could grant a licence on July 1, 
1936 to B, but not for any period before May 3!, 
1937. It would be inoperative until after May 31, 
1937. Then C could approbate or reprobate. A.I.R. 
1938 Nag. 377 = 1 - L - R - (« 939 ) Nag. 432-181 Ind. 
Cas. 126. 

- S. 60—Miscellaneous. 

Transferees of one of the zemindars cannot sue 
occupiers of certain plots as licensers f r stor ng 
manure, etc., where the occupiers on the strength of 
the ;ic«nce had been in possession for 12 years and 
had in pursuance of the licence erected constructions 
of a pennanent character. 78 Ind. Cas. 316=5 L-R-A. 
Rev. 98 = A.I.R. 1924 All. 434. 

- S. 61—Imp’ied revocation—Remedy. 

An appropriation of the land licensed to any use 
inconsistent with the enjoyment of the licence, works 
a revocation and the licensee may maintain an 
aciion lor damages against the licensor for breach of 
contract in unlawfully revoking it. 

Where the licence was f<>r valuable consideration, 
was accompanied by the grant of a profit a prendre 
and was consequently a licence coupled with an 
interest, and where the grant entitled the licensee to 
the exclusive right to catch elephants within the 
defined tracts and for the specified period but owing 
to accidental and departmental fir- s of the Forest 
Department the licensee was hindered in his operation, 

Held, it does not follow as a matt r of course that 
the licensee w uld be entitled to exclusive occu¬ 
pation of the entire territory during such time. It 
is impossible to award the licensee damages when 
the licensee fails as well from uncertainty of cause of 
damages as from uncertainty of extent of damages. 72 
Ind. Cas. 270 = 36 C.LJ. 271 = A.I.R. 1923 Cal. 49. 

- S. 62— Licensee incurring expenses for works 

done upon property—Whether can be said to have 
acted upon licence. 

The words “acting upon the licence” mean acting 
upon a right granted to do upon the land of the grantor 
something which would be unlawful in the absence of 
such right. A man does not “act upon a licence” if 
he d'>es work and incurs expense upon his own pro¬ 
perty. That he can do without anyone’s licence. Works 
done by the licensee on his own land may be done 
yiihout the knowledge of the licensor, and it would be 
impossible to hold that the alleged licensor’s land was 
bound in perpetuity tSubjtct to S. 62) as the result of 
flume works done by the alleged licensee on his own 
property of whi_h the f< rmer was unaware. S. 62, 
Easements Act, is not dealing with the effect of an 
express contract between the parties, but with the 
consequences to follow from a certain conduct on the 
part of the licensee which, if done on the land of the 
licensor, might well give the licensee rights against him# 
A.I.R. 1936 P. C 77=*936 A.W.R. 169=70 M. L.J. 
190=1936 A. L. J. 145 = 40 G. W. N- 417=43 L.W. 
289=2 B.R. 299=1936 M. W.N. 314=38 Bom. L. R. 
353 = 63 G. L.J. 140=160 Ind. Cas. 837 (P. G-). 

[Reverses 31 Bom. L. R. i33i=A.I.R. 193080m. 
70—124 Ind. Cas. 97.] 

S. 62 (f) — Residential house la town—Occupied 
converting it into public temple— Landlord** 
right of re-entry. 

In the case of a town, the proprietor is not entitled 
to re-enter upon the land forming the site of residential 
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house on the ground that the occupier converted the 
residential house into a public temple, unless it has 
been shown that he was holding it under any licence 
for a specified purpose, and that his right of transfer 
was restricted in any way. A.I.R. 1942 Oudh 427 = 

1942 O.W.N. 351 = 18 Luck '55=194* A.W.R. (C.C.) 
234 = ( 91 2 548=200 Ind. Cas. 744. 

-—S. 62 (f)—Abadi site originally given to R under 
contract that it be used for building cattle-shed—Site 
turned into Bidi factory—Clear breach of contract— 
R is in the position of licensee and the licence may be 


nable only after sufficient notice, for the making of 
substituted arrangements: 

Held, with regard to the facts of the ca»e that the 
li cencc was not determined by die institution of pro- 
cecdines by way of suit. A.I.R. 1932 P.C. 108 = 61 
M-L.J. 958 = 36 LAV. 91 = 138 Ind. Cas. 292 (P.C.). 

-S. 63—Eviction—Notice to quit. 

A .suit for ejectment of a licensee is maintainable 
without notice to quit even though the licensee has 
eiected huts on the land. 27 C. L. J. 523=45 Ind. 
Cas. 317. 


deemed to be revokr d under S. 62 (f) of the Ease¬ 
ments Act. A.I.R. 1934 Nag. 158=17 N. L.J. 177 = 
31 N.L-R. 18 = 150 Ind. Cas. 54. 

-S 62 (f)—Where the licence in respect of a 

house is granted for a specific purpose of residence and 
the purpose is abandoned or has become impracticable, 
under S. 62. Easements Act, license to reside in the 
house must be deemed to be revoked. A I.R. 1933 
Oudh 302= 10 O.W.N. 398 = 8 Luck. 509=144 Ind. 
Cas. 776. 

-S. 62— Revocation—Licence—Consideration—■ 

Right to damages. 

Where the licence was for valuable consideration, 
was accompanied by the grant of a profit a prendre 
and was consequently a licence coupled with an 
interest and where the grant entitled the licensee to 
the exclusive right to catch elephants within the 
defined tracts and for the specified period but owing 
to accidental and departmental fires of the Forest 
Department the licensee was hinder*- d in his opr ration. 

Held, it does not follow as a matter of course that 
tl.c licensee would be entitkd to exclusive occupation 
of the entiie territory during such time. It is 
impossible to award the licensee damages when the 
licensee fails as well from uncertainty of cause of 
damages when the licensee damages when the licensee 
fails as well from uncertainty of damagr s as from 
uncertainty of extent of damages. 72 Ind. Ca*. 270 = 
36 C. L.J. 271 = A. I. R. 1923 Cal. 49. 


.Ss. 63 and 64—Scope—Licence— Revocation— 

Remedy of licensee — Revocable and irrevocable 
licences—Rule. 

Even where a licence is revocable, the licensee is 
entitled to a reasonable notice before the licence is 
revoked. If, however, the licence is revok'd without 
reasonable notice the remedy of the licensee is by way 
of damages and not by way of an injunction. If, 
however, the licence is irrevocable, and its enjoyment is 
Obstructed by the licensor, the remedy of the licence 
is either by way of injunction or in damages. An 
Irrevocable licence for a term implies an undertaking on 
the part of the licensor not to revoke it during its term, 
2nd a threatened breach of the licence may be prevented 
by enforcing this implied covenant by means of an 
injunction. But where the licence has by special 
agreement, been made revocable on certain grounds 
as to the existence of which a particular pci son’s opinion 
has been made the sole test and criterion, and that 
P«r»on has expressed his opinion that such rrounds exist 
for revocation, then there can be no injunction. A.I.R. 
1950 E.P. 40. 

63—Revocation of licence—Notice. 

A licensee whose licence is revocable is entitled to 
2 reasonable notice of revocation. When the exercise 
f*f thr rights conferred by the licence involves nothing 
Dcyond, there can be no reason to urge against the 
existence of a power to determine the licence brevl 
mann at the will of the licensor. But if the exercise of 
the rights has involved the licensee in obligations in 
directions, which the determination ol the licence 
will disable him from fulfilling, the licence is determi* 


-Ss. 63 and 64. 

In the ab'cnce of anything showing the restriction as 
to the methed ol building by a licenser, of a land set 
for building purposes, there is no warrant to hold that 
the licence was granted to build in a particular manner. 
18 A.1 .J. 781=2 U.I’.L.R. (All.) 266 = 58 Ind. Cas. 410. 

-S. 63—Rovocability—Licensee executing works 

of permanent character. 

I! on the basi of a licence, the licensee executes 
woiks of permanent character, the grantor of the 
licence is <ntithd to 1 evoke it, il he makes competea- 
tion to the licensee for the less he may incur by reason 
of then-vocation of the licence. 8 ind. Cas. 793 = 12 
C.L.J. 443. 

-Ss. 64, 52, 4. 60 (a)—Applicability. 

Secretary ol State wishing to lake over certain pro¬ 
perly having theatre thereon and agieeing through 
Improvement Trust, lib Agent, with its owner B to 
give him some other plots in other locality and 
to build there theatre for B —Such new pl« ts situat'd 
at distance from main road and Secretary of State 
agiering to give right of way over certain plots 
connecting main road—Deed of exchange tram fining 
to B pl< is with iht atre newly built—Covenant that 
B wot Id have free right to passage over land specified. 
— B allowed to erect a portico at entrance of way ar d 
to put sign boards on it—Plots between theatre and 
main road subsequently sold by Improvement T. ust 
and purchased by < nr T who had notice of conditions 
of agreement b« tween Secretary of State and B— 
Portico not built by B—T, with permission of Improve¬ 
ment Trust building theatre and constructing portico 
on land on which B was all- wed to build same— 
Protest by B to Improvement Trust—Suit b> B against 
Secretary of State, Improvement Trust and T for 
injunction, demolition of portico and possession of lard 
and for damages— B, dm ing pen- ency transferring all 
his rights under at'i cement to other persons who join* cl 
as co plaintiff— B dying and judgment pronounced by 
trial Court in ignorance of his death: 

Held, that the licence was iri fact revoked by the 
Secretary of State and the Improvement T ust when 
they allowed T to build the portico. B had came of 
acti- n only against the Secretary of State at.d not 
against T whether for damages, for breach of contract 
or for compen-ation under the provisions of S. 64. 
A.I.R. 1939 Oudh 196=1039 O.W.N. 500=181 Ind. 
Cas. 662. 

-S. 64—Applicability. 

S. 64 does not apply to a case where the work 
executed is of a permanent character. A.I.R. 1033 
All. 842 = 56 All. 207=1933 A. L.J. 1422=145 Ind. 
C'3. 948. 

[On appeal from A.I.R. 1032 All. 572 = 136 Ind. 
Cai. 821.] 

Easements (Extending) Act (VIII of 1891) S. x— 
Retrospective effect. 

Easements (Extending) Act, 1891, extends the provi¬ 
sions of the Indian Ea emcnn Act. 1882, toUnitrd 
Provinces of Agra and Oudh. Neither of the Arts is 
retrospective and cannot affect the rights which were 
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acquired before 1891. A.I.R. iQ 34 All. 33^— J 934 A.L.J. 
728=4 A.W.R. 1198 = 18 R.D. 353 = 153 Ind. Cas. 692. 

East Bengal Preventive Detention (Continuance) 
Ordinance (VH of 1949)—If ultra vires— Govern¬ 
ment of India Act, S. 88. 

The Governor has no power to extend one ordinance 
by another ordinance under S. 88 of the Government 
of India Act, and so the East Bengal Preventive 
Detention (Continuance) Ordinance (VII of 1949) is 
ultra vires. 51 Cr.L.J. 65= A.I.R. 1949 Dacca 33. 

Eastern Bengal and Assam Disorderly Houses Act 
(II of 1907) S. 2—Notice—Essentials. 

A notice requiring the person proceeded against to 
show cause why he should not vacate the house is not 
a notice contemplated by this Act and is wholly illegal 
and an order based on such a notice, for discontinuance 
of the use of the house as a brothal is bad. A.I.R. 
1932 Gal. 369 = 35 G. W. N. 348=33 Cr.L.J. 475=137 
Ind. Gas. 528. 

-Ss. 2 and 3—Scope of—Powers under—Extent 

of. 

Under the Eastern Bengal and Assam Disorderly 
Houses Act the owner or occupier of disorderly houses 
may be ordered to discontinue the use of a house as a 
disorderly house but not to vacate it. An order 
imposing daily fine on prostitutes for non-compliance 
with an order to vacate their houses is therefore not 
competent under Ss. 2 and 3 and is ultra vires. A.I.R. 
1930 Gal. 638 = 34 G.W.N. 451 = 129 Ind. Cas. 358. 


-Ss. 2 and 3— Scope—Power of magistrate— 

Revision. 

Ss. 2 and 3 of the Act do not create any offence; only 
S. 6 creates the offence. Power conferred by Ss. 2 and 3 
is not a power to hold criminal trial; a magistrate may 
hold the trial in a way which is ordinarily just; he is 
not bound to act on legal evidence and need not 
administer oath. A Court making order under S. 3 of 
the Act is a Criminal Court and hence the High Court 
can act in respect of such order under Ss. 435 and 439, 
Cr.P.C. 37 Cal. 287=14 CAV.N. 404 = 11 C.L.J. 297 = 
11 Cr.L.J. 112 = 5 Ind. Cas. 323. 

-S. 3—Procedure—Applicability of Cr.P.C.— 

Duty of Magistrate. 

Proceedings under S. 3 of the Act, (2 E. B. and A. of 
1907) are not governed by Cr. P. Code. It is not 
necessary for the Magistrate to act only on legal evidence 
and he need not administer oath. But before passing 
an order he must satisfy himself that the house is 
used as described in S. 2, Cls. (al, (b) or (c) and he 
may do this in any way that does not violate the 
ordinary rules of fairness and propriety, but before he 
can pass an order under S. 3 he must not only be 
satisfied that the houses are used as brothels but he 
must further find an additional fact to bring it within 
the provisions of Cls. (a), (b) or (c). When the cases 
of a large number of houses are jointly considered, 
though it is not necessary to draw up separate pro¬ 
ceedings and hold separate enquiries, yet in deciding 
the question whether annoyance was caused, the 
Magistrate should apply his mind to the case of each 
house separately. 91 Ind. Cas. 881=30 C.W.N. 91 = 
27 Cr.L.J. i45=A.I.R. 1926 Cal. 307. 


--S. 3—Jurisdiction—District Magistrate, if can 

interfere with order under section. 

A District Magistrate cannot interfere with an order 
passed by a Criminal Court in the exercise of its 
jurisdiction under S. 3. 45 Cal. 301=21 C.W.N. 1135 
— 27 C.L.J. 89=18 Cr.L.J. 736=40 Ind. Cas. 736. 

Z a n d ^ 7 -Inquiry—Authority, if can be 

SuSn t d ,° rde o t0 ms P ( ’ct° r —:Inspector directing 
Sub-fnspector—Report 0 f Sub-Iuspcctor—'"Complaint** 

' v»r« L.., Ss. 190 and 203. 


S. 7 of the Act does not authorise any body to enter 
the house if the Magistrate can be satisfied in other 
ways that the nuisance is still continuing. The authority 
given by S. 7 cannot be delegated to any other person. 
A District Magistrate ordered the Inspector of Police 
whom he named, authorising him to make inquiry 
under S. 7. The latter asked a Sub-Inspector to make 
the necessary inquiry who reported that the woman 
was carrying on her profession of prostitution, Held, 
that the District Magistrate could treat the report of 
the Sub-Inspector as a complaint of facts under S. 6. 
An ofTence under S. 6 is one under Local law, and 
proceedings should only be instituted under the Cr. P. C. 
The prosecution must show not only that the woman 
was going on with her profession of prostitution, but 
that she was still using her house to the annoyance of 
the inhabitants of the vicinity. If the Magistrate was 
satisfied after examining the Sub-Inspector on oath, 
that the annoyance still continued, he should take 
cognizance upon that complaint under S. 190 (a) 
Cr. P. C. of an offence under S. 6 of the Disorderly 
Houses Act. If not so satisfied, he should dismiss the 
complaint under S. 203, Cr.P.C. 16 C.W.N. 1049=13 
Cr.L.J. 691 = 16 Ind. Cas. 499. 

-Eastern Bengal and Assam Excise Act 

(I of 1910 ) Ss. 53 and 72 —Scope—Possession of 
excisable article—Prosecution for — Defence— 
Plea of Bona fide medicated article contain¬ 
ing bhang—if offence. 

The accused, a Kaviraj, convicted under S. 53 
for manufacturing and selling Kameswar modak 
containing bhang, can successfully put the defence 
that the article was a bona fide medicated article 
prepared for medicinal purposes. 14 Cr. L.J. 300 = 
17 C.W.N. 939=19 Ind. Cas. 956 . 

--Eastern Bengal and Assam General clauses 

Act, (I of 1909 .) 

-S. 14 —Applicability — Period fixed under 

R. 13 framed under S. 296 ( 2 ), Assam Municipal 
Act, 1923 —if can be cut short. 

Section 14 has no application when an act is 
required to be done in such a way as to leave a 
clear margin of a definite and stated period of time 
between the date of the act and the fixed date, and 
cannot be invoked for shortening the interval of 
fifteen days mentioned in R. 13 under S. 296 ( 2 ), 
Assam Municipal Act, 1923 . A.I.R. 1936 Cal. 424 = 
40 C.W.N. 553=165 Ind. Cas. 606 ( 2 ). 

-Eastern Bengal Tenancy Act(VIII of 1885 ), 

S. 22 (2)—Scope and effect of—if excludes Sen. 
Ill, Art. 3 , Bengal Tenancy Act. 

Where S. 22 ( 2 ) of the Eastern Bengal Tenancy 
Act applies, the special rule of two years limitation 
in Sch. Ill, Art. 3 of the Bengal Tenancy Act does 
not apply. 25 Ind. Cas. 414 (Cal.). 

——S. 147 A—Rent suit—Compromise decree — 
Additional land given and new rent settled— 
Non-compliance with section — Objection in 
execution. 

In a suit for rent, a decree was made on compro¬ 
mise and the tenant took some additional land and 
a rent was fixed for the area formerly held by him 
together with the added area. When execution was 
sought objection was taken on the ground of non- 
compliance with S. 147 A of the Eastern Bengal 
and Assam Tenancy Act. Held, the objection 
raised as to the validity of the decree could not be 
raised in execution proceedings. 17 C.W.N. 496 , 
Dist. 24 C.W.N. 1070=60 Ind. Cas. 204 . 

■-S. 170 (4)—Applicability—Non-transferablc 

occupancy holding —Execution sale— Rights of 
landlord purchaser. 
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The section does not debar the landlord when he 
has himself purchased the holding at a sale in 
execution of a decree of arrears of rent due 
thereon, from challenging the rightof the pur¬ 
chaser, not recognised by him, to make the depo- 
site on the ground that as against him such pur¬ 
chaser has acquired no title and therefore cannot 
apply under O. 21 , R. 89 , C.P.C. 22 C-L. J. 108 = 20 
C.W.N. 40=28 Ind. Cas. 182 . 

-—East India Company. 

See 1 . Govt, of India Act. 

2 . Secretary of State. 

3 . Tort. 


——East India Cotton Associatian—Articles of 
Association, Art. 96 —Construction and scope— 
Member dying prior to April 21 , 1941 —if bound 
to go to arbitration. 

Where a member of the East India Cotton Asso¬ 
ciation died before 21 st April, 1941 , when the bye¬ 
law No. 14 came into force, his heir and legal 
representative was neither entitled nor bound to go 
to arbitration in connection with a transaction 
which had been entered into by the member during 
his life-time as a broker for the constituent. 

Part 2 of Art. 96 , to the extent to which it makes 
the obtaining of an award a condition precedent 
cannot be treated as a bye-law. A.I.R. 1942 Bom. 
297=44 Bom. L.R. 692 = I.L.R. ( 1942 ) Bom. 744 = 
203 Ind. Cas. 322 . 


—*—Art. 96 —Scope — If binds non-member — 
Bombay Cotton Contracts Act,S.IV—Effect of. 
——Section 4 of the Bombay Cotton Contracts Act 
| does not make the Art. 96 of the Articles of Asso¬ 
ciation of the East India Cotton Association binding 
on non-members. A.I.R. 1933 F.C. 55=35 Bom. L.R. 
303 = 37 C.W.N. 350 = 64 M.L.J. 222 = 1933 M.W.N, 
161 = 60 I. A. 63 = 37 L.W. 570 = 57 C.L.J. 99 = 57 
Bom. 218=1933 A.L.J .605 = 141 Ind.Cas. 828 (P.C.) 


-Bye-law No. 38 —Applicability and Scop< 

of—Suit by constituent against pakka adatya. 

There was an initial sale of 200 bales of cottoi 
by the defendant who was pakka adatya, for th< 
plaintiff and a contract note dated 6th Novembe: 

1939 , was sent by the defendant to the plaintiff an< 

signed by the plaintiff. Thereafter, owing tc 
fluctuations in the market, the defendant demandet 
margin money but the plaintiff failed to pay thi 
same. Thereupon, the defendant closed the transac 
tion on 3 rd February 1940 . On receipt of intima 
tion thereof, the plaintiff repudiated this closing 
transaction. The defendant thereupon offered tc 
r £~ Se l mar &i n . as demanded, was paid. Tc 

that there was no reply. The defendant thereupot 

Contr act note with his letter of February 6 

1940 , to the plaintiff. The plaintiff retained the 
same. On March 19 , 1940 , the plaintiff sent a tele 
inn” 1 * 0 the defendant as follows: “Kindly setth 
200 bales cotton ; vide your contract note C. 69 - 
purchasing market price today wire settlement.' 

defendants sent a reply intimating that th< 
purchase had already been effected on February 3 
under contract No. 1553 which was already sen 
and there was no outstanding business. Contrac 

10I0** 9 ^ was not contract dated November 6 
vsy. The plaintiff then filed a suit to recover th< 
mount due to them on the footing of the differenc 
the , P r ’ re noted in the contract, date< 
nurt ♦ ef w’ 1939 , and the current price in th< 

HeM°\ March 19 ’ 1940: 

.tbatthe suit was for an unpaid claim an< 

within bye-law 38 of the Association, subjec 


to which the contract note dated November 6, 1939 , 
was accepted by the plaintiff. A.I.R. 1941 Bom. 
82 = 42 Bom. L.R. 1135 = I.L.R. ( 1941 ) Bom. 200 = 
193 Ind. Cas. 779 . 

—Bye-law No. 74 —Applicability — ‘‘If the 
seller fails to tender” — Interpretation of. 

Under bye-law 74 , if the seller fails to tender 
delivery of the cotton sold or any portion of it, 
the buyer may buy in the market on the same day 
at a reasonable rate on account and at the risk 
and expense of the seller, or he may invoice 
hack at the spot rate of the cotton contracted 
fo r plus the penalty therein mentioned: 

Held, that the bye-law only applied on default 
by the seller, that the opening words “if the 
seller fails to tender” denoted that there was an 
obligation on the seller to make a tender, and 
he failed in that obligation and that the bye¬ 
law operated only to work out the rights of the 
parties which arose on the seller making 
default in delivery. The whole bye-law comes 
into operation only when the seller makes 
default and regulates the working out of the 
rights of the parties on that basis. A.T.R, 1934 
Bom. 107 = 36 Bom. L.R. 28 = 58 B. 288=150 Ind. 
Cas. 49 . 

—Bye-law No. 82 — Applicability — Implied 
contract—Sufficiency. 

The plaintiffs, certain member^ of the Asso¬ 
ciation, entered into certain teji mandi and 
mandi contracts with the defendant in respect of 
cotton. On the dates upon which the options 
became exercisable, the defendant against whom 
the options had gone, refused to # sign the con¬ 
tracts for taking or giving delivery, thereby 
refusing to carry out the terms of the original 
bargain. The plaintiffs closing the contracts 
filed a suit to recover the difference from the 
defendant: 

Held, (i) that bye-law 82 of the.Association did 
not, in terms, require an express contract and 
an implied contract was sufficient; and that as 
a teji mandi transaction is not a mere wagering 
transaction, it must be presumed that the parties 
impliedly agreed that the necessary contracts 
should be signed in the form required by the 
bye-laws and that the plaintiffs were entitled to 
succeed. A.T.R. 1933 Bom. 348 = 35 Bom. L. R. 
640=147 Ind. Cas. 412 . 

East Punjab evacues* (Administration of 
Property) Act (XIV of 1947 ), S. 2 —Shares 
of Indian Company held by evacuee—If vest 
in custodian. 

Shares of Indian Companies held by evacuees 
are eveuee property and would vest in the cus¬ 
todian. A.T.R. 1950 F..P. 188 . 

-S. 4 —Property vesting in custodian pend¬ 
ing appeal by evacuee — Right of evacuee 
to continue appeal—C. P. Code, O. 22, R. 10. 

The vesting of the property of the evarucc in 
the custodian under S. 4 of the Last Punjab 
Evacuees’ (Administration of Property) Act, 
does not deprive the evacuee of his right to 
pursue his remedy in a Court of law. If the 
interest of the evacuee devolves upon the custodian 
during the pendency of an appeal filed by the 
evacuee, the custodian no doubt can, if he 
chooses, apply to be subst : tuted for the appellant 
under the provisions of 0 . 22 , R. 10 . C. P. code. 
But his failure to do so does not mean that 
the appeal cannot be continued by the original 
appellant. 50 P. L- R. 210 . 


I 
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——Ss. 7 and 12 —Order of custodian declining 
to reium property—Appeal. 

Where an applicant for restoration of property 
claimed the property not only under S. 12 but 
also under S. 7 of the East Panjab Evacuets' 
(Administration of Propei ty) Act on tlie ground 
that the property was not evacuee property, an 
order of the custodian declining to return the 
property under S. 12 on the ground that the 
Central Government had not issued an appropriate 
notification under that section without mak.ng a 
precise order under S. 7 , must be deemed to be 
an order not only under the provisions of S. 12 
but also under the provisions 01 S. 7 . An appeal, 
therefore, clearly lies from such an ord« r to 
the Court of the District Judge. 50 P.L.R 265 . 


the facts and circumstances of the case his name 
should be struck off the rolls or whether a higher 
punishment should be awarded to him. If the Court 
decides to remove his name, that decision is not 
final or irrevocable. It may be reviewed alter the 
delinquent has had an opportunity of redeeming 
his character. The High i_ourt lias power, when a 
le=?al practitioner has been d.smissed for miscon¬ 
duct of any descript.on, to re-admrt him alter a 
lapse of t'me if he satisfies the Court that he has 
in the interval conducted himself honourably and 
that no objection remains as to his character and 
capacity. There is no fixed rule as to the period 
which should ordmar.ly elapse before a person can 
be re*adm tted to roll of advocates or pleaders. 
A.l.R. 19-19 E.P. 83 (F.B.) 


^nammisira- 
and 110— 


—East Punjab Evacuee property 
tionj ordinance ( 1949 ), Ss. 30 ana nu— 
“Aggrieved person”—Meaning of—Allotment 
made by Provincial Government in favour 
of certain person cancelled by custodion — 
Appeal by such person —If competent. 

Under S. 30 of the East Punjab Evacuee 
Property (Adm nislration) Oidinance, no one has 
a right of appeal unless he can show that a 
decision hrs been pronounced against him which 
has wiongfully deprived him of something, or 
wrongfully refused him something or wrongfully 
affected his title to something. In other words, 
the words "aggrieved person” in the section do 
not really mran a man who is disappoint'd of a 
bcnefi.t which he night have received if Some 
other order had been made. Where the allotment 
made in favour of a person by the provincial 
Government has been canc< lied by the custo¬ 
dian under S. 10 of the Ordinance, such person 
has not been wrongfully deprived of anything 
to which he was legally entitled and is not an 
aggrieved person * within the meaning of the 
expression as used in S. 30 of the Ordinance and 

1950 U e! p! 175 Ca ^ him 1S n0t con,pctent ‘ A.l.R. 


Vni' E ^ S rf' b nPL 8h , Court Ru,es And Orders, 
5 » Chap '5" D » R> 1 — Application for admis- 
S? m, J 8,on as pl« a der—Principles 
b -~ P 1 ad J r Struck off rolIs convic- 
derations!” 1 " 3 offen «- Re a dmission-Con s i- 

of V h ol“ V 0f f‘!l e W n° r 5 i " may ” in R - ] in Chap. 6-D 
P • k X °, f lbe RuIcs and Orders of the East 

H U eh a Co?rt 8 1. C0U ; i t ' makes 11 < l ui,e near that the 
fl gh Court has a discretion to refuse to adnvt a 

Sf7h 0 e n Bar° U 5" th , e Posi,ion ° f » m.mbe? 

ot tne liar, if a candidate for admission has 
something which would be regarded as disgraceful 

P!ofusion"the r if ?° ne b * i rafmber °f ^ legal 
fhan iti dI, l e . C ° ur l w°u 1 d be doing nothing more 

the a,1, y ' declin "’g *o admit him. Indeed 

is rinT'md hv nr PerS ,° n an advocatc or pleader 
irlL'w * d r by pre ,csely the same principle s as the 

st ”ck off ,°he an U dVO T\ 0r Plead ^ r wh ° has hecn 

lgain k p u f u * h 0 e n r ?, , , , e a r n of, WhO f ° r *><= 

_ 3 p . erson is convicted of a Criminal offence, 

a presumption at once arises that he is not a fit and 
proper person to remain on th c roll of advocates 

;L P n SUmpt,0n is 3 j ebut, able one and it i° open 
P £ TS ° n conCerned to show that the crimeof 
which he was convicted does not detract from the 
confidence which his clients or the other members 

the Cour f t a tn P d° f M S ° n i repOSe in him - If then for 
the Court to decide whether having regard to all 


■East Punjab Public Safety Act (V of 1949), 
S. 3—Grounds of deientic n - Power of High 
Court to adjudicate upon— Cr.P.Code, S. 491. 

Where the District Magistrate orders the deten¬ 
tion of a person under S. 3 of the East Punjab 
Pubic Safety Act, on the ground that he has 
is>ucd posters which are objectionable from com¬ 
munal point of view.it is not open to the High Court 
on an application under S. 491, Cr.P. Code, to 
adjudicate upon the fact whether those posters do 
or do not suffer from the defect which the D strict 
Magistrate ascribes to the m. The sole judge of 
• bis is the District Magistrate. 4 A.!. Cr. D. 252= 
51 Cr.L.J. 888 = A.I.K. 1950 E.P. 172. 

-S. 3—Object of detention—Punitive or 

preventive. 

The powers conferred on the executive under S. 
3 of the East Punjab Public Safety Act are for 
the purposes of prevent on and not for punishment. 
Where the District Magistrate is of opinion that 
the detenu had started malicious propaganda and 
Ijad issued posters which were objectionable ffom 
“Communal point of view”, then it is open to 
him to take action against him under S. 153-A, 
I. P. Code, or under S. 108, Cr. P. Code, and not 
to order his detention under S. 3 of the East 
Punjab Public Safety Act. The latter Act is not 
intended to suspend the ordinary crim nal tribunals 
of the land or to prevent them from exercising 
their ordinary jurisdict : on. A.l.R. 1946 Bom. 32, 
referred to. 4 A.I.Cr.D. 252 = A.I.R. 1950 E.P, 
172=51 Cr.L.J. 888 . 


S. 3 ( 4 ) —Constitution of Advisory Tribunal 
— Advisory Committee set uo under old Act—» 
If automatically becomes Advisory Tribunal. 

An advisory committee set up gratuitously to 
deal w th cases under the Punjab Public Safety 
Act of 1947, cannot automatically, and without 
any official order or notification in this'behalf, 
become a val.dly constituted Advisory Tribunal 
under S. 3 (4) of the Punjab Public Safety Act 
Si/1949- 52 P*L. R . 17 = 4 A.I.Cr.D. 35=A.1.R 1950 
E P. 162=51 Cr.L. J. 599. 


-S. 3 (4)—Order of detention under Punjab 


- ' ' - / ^ VJN.IVIM.1UU UIIUW* * *••• J . 

Public Safety Act of 1947—Extension of period 
of detention under—Legality. v 

The fact that the extension of the period of 
detention directed under the earlier Punjab Public 
Safety Act of 1947, was made wroncly under S. 3 
(4) of that Act after it was superseded by the East 
Punjab Public Safety Act of 1949, does not invali¬ 
date the order, as a similar order could be passed 
u^der the corresponding S. 3 (4) of the latter- Act. 
52 P.L,R. 60. 
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3 (4)—Scope —Reference to tribunal within 
two months —If mandatory. 

The provisions of S. 3 (4), East Punjab Public 

Safety Act, regarding the reference of cases of detenus 
to the tribunal are mandatory and although the word 
“ordinarily” leaves a looph< le in the case’of delay in 
such a reference, the word must be taken in this 
context to mean in the absence of special reasons for 
not making a reference within two months. The 
detention of the detenu is illegal if his case is not 
referred to the Tr.bunal within two months of his 
arrest and detention without the existence of any 
special reason for not referring it within the specified 
period. 52 P.L.R. 17=4 A.I. Gr. D. 35=A.I.R. 1950 
E.P. .62=5. Gr.L.J 599 - 

-®» 3 (5)—Applicability and Scope—Detention 

under Punjab Public Safety Act of 19.47 

The provisions of S. 3 (5), East Punjab Public 
Safety Act, are mandatory, and arc ; ntended to be 
complied with as soon as possible after the first order 
of arrest and detention, and by the authority making 
these orders. 


These provisions as they stand are not applicable in 
the case of persons who have been arrest* d and de¬ 
tained under the Punjab Public Safety Act of 1947 
and whose detention is later extended under the East 
Punjab Public Safety Act of 1949. 52 P.L.R. Co. 

' S. 3 (5)—Non-compliance with — Legality of 
detention. 

S 3 ( 5 ) of the East Punjab Public Safety Act 
requires that the reasons for the arrest of a detenu 
should be communicated to him “as soon as may be” 
after he is detained, that is as soon as is reasonab'y 
practicable having regard to all the circum'tances ol 
the case. The proviso to S. 3 (5) implies that seme 

communication however defective, vague or bisufTcier t 
it may have been was made to the person concerned. 
It does not contemplate th'-t the o’dcr will not he 
invalid even if no communication whatsoever is made 
to him. Tnerefore, non-compli met* with the provisions 
3 (5) would render the detention wholly vojrl 
and inoperative in the eye of law. A.I.R. 1949 All. 
396 : rel. on. 52 P.L.R. 141=4 A. I. Gr. D. 428 = 
A.I.R. 1950 E.P. 271 = 51 Gr.L.J. 1335. 

®» 3 (5)—Non-compliance—Legality of deten¬ 
tion. 


The provisions of S. 3 (5), East Punjab Public 

Safety Act, are mandatory and must be complied 
with and non-compliance with them renders the deten¬ 
tion of the detenu illegal. 52 P.L.R. 17 = 4 A. I. Cr. 
35 “=A.I.R. 1950 E.P. 162=51 Cr. L.J. 599. 


“. ®» 3 (5) —Some reasons for detention not 
within scope of Act—Legality of order. 

If a reason is giv* n for detention of the person 
P m’ 1 n ° l scope and ambit of the E. P. 

Public Safety Act conferring the power upon the 
detaining authority, then the whole order is vitiated 
notwithstandinz the fact that other reasons given are 
good, because it cannot be said what it wa« that 
operated upon the mind of such authority, whe her it 
was something which was within the power of that 
authority or something which is foreign and extraneous 
a 1 purposes of the Act. A.I.R. 1950 E.P. 222=4 
A.I. Cr. D. 347 = 51 Cr. L.J. 1237. 

~. . ®* 3 ( 5 )» Proviso—Grounds of detention not 

an V particulars—Validity of detention. 

The proviso to S. 3 ( 5 ), East Punjab Public Safety 
Act,, cannot be read in a manner to say that eo infor¬ 
mation is to be given merely because indefiniteness, 
vagueness and insufficiency arc envisaged by the 
, when sub-S. (5) requires some information 
to be given. Where the grounds communicated to 
the detenu merely state that he has taken part in 


subvertive activities and committed breach of the 
public tranquillity without giving any particulars, the 
information given is not merely vague, insufficient or 
indefinite but amounts to no information at all, and 
the continued detention of the detenu is illegal and 
improper for non-compliance with all the provisions 
of the law as contained in S. 3 of the Act. A.I.R. 
1950 E.P. 222 = 4 A.I. Cr. D. 437 = 51 Gr.L.J. 1237. 

-S. 4—Scope — Validity —if infringes Art. 19 

(1) (d) and (c) ol the Constitution of India—Art. 19 
(5) Scope and effect—Reasonableness of restrictions— 
T. ts. 

The petitioner was directed by the Dutiict Magis¬ 
trate of Delhi acting under the powers conferred 
on him by the East Punjab Public Safety Aet, 1949 
not to remain in the Delhi Di-t'ict, and to immedia¬ 
tely remove himself from the Delhi District and not 
to return to the Delhi District. The order was to 
continue in force for three months. In an applica¬ 
tion under Art. 32 of the Constitution pi axing for 
the quashing of the order of externment it was con¬ 
tended that the East Punjab Public Safety Act, 194.*. 
under which the order wa made, is an infringement 
of the fundamental riehts guaranteed under Art. in 
(1) (d) of the Constitution road with clause (5) o! 
the same Article, 

Held, (per Kania, C. J., Fazli AH and Patan- 
jali Sastri, JJ.) : It is necessary fi-st to ascertain. th< 
true meaning ol Art. 19 (1) (d) rend with cl. 

of the same Art : cle. Tnerc is no doubt that by tli, 
order of externment the right of the petitioner to free¬ 
dom of movement throughout the teriitoiy of India 
is abiidgfd. The only question is whether the limits 
of permit.-able legislation under el. (5) are excluded. 
Clause (5) of Art. 19 of the Constitution permits the 
imposition of resouable re.-tj ictinns on the exercise n| 
of the right confeir'd by sub-cl. (d) of the Article in 
the interests of the general public. The qu-stion 
winch the Court has to consider is whether the ic : - 
frictions put by tire impugn'd legislation on the exer¬ 
cise of the right are reasonable or n< t The ques¬ 
tion whether the provisions of the impugned An 
provide reasonable safeguards against the abuse ol 
the power given to the executive authority to ad- 
rnini-ter the law is not relevant for the true inter¬ 
pretation of the clause. The Court will be entitled 
to consider whether the re-tiietions on ihe right t< 
move throughout India, 1 . c, both as regards terri¬ 
tory and tl;c duration are reasonable or not. The 
law providing reasonable rcsti i. tions on the cxer< isi. 
of the right conferred by Art. 19 may contain 
substantive provisions as well as proceedural provi¬ 
sions. While the reasonableness of the restrictions has 
to be considered with regard to the exercise of the 
right, it does not necessarily exclude from the considera¬ 
tion of the Court the question of the procedural part 
of the law. The narrow construction sought to be 
put on the expression ‘reasonable’, to restrict the 
Court’s power to consider only the substantive law on 
the point, is not correct. 

The East Punjab Public Safety Act, >949. in giving 
the Provincial Government or the District Magistrate 
(whose sati-faction was final) the power to make an 
order of externment does not amount to an unreason¬ 
able restriction on the exercise of the citizens’ right. 
This is not legislative delegation. The desirability of 
parsing an individual order of externment against a 
citizen has to be left to an officer. In the Act such a 
provision cannot be made. The satisfaction of the 
officer thus does not impose an unreasonable restriction 
on the exercise of the citizens’ right. The provision 
that the order was to remain in force for three months 
is not prima facie unreasonable. 
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Under the proviso to S. 4 (5) the Provincial Govern¬ 
ment is not permitted to order the exclusion or remo¬ 
val from the Province of a person ordinarily residing 
in the Province, and similarly the District Magistrate 
is not permitted to direct the exclusion or removal of 
a person ordinarily resident in his district from that 
district. This is a great safeguard provided by the 
East Punjab Public Safety Act. The further extension 
of the externment order beyond three months may be 
for an indefinite period, but in that connection the 
fact that the whole Act is to remain in force only up 
to the 14th August 1951, cannot be overlooked- Fur¬ 
ther it is improper to start with the assumption that 
the Provincial Government when making the order 
will not perform its duty and may abuse the provi- 
sions of the section. 

Under S. 4 (6) of the Act, ‘may’ in the expression 
‘the grounds may be communicated to the extemee’ 
has to be read as ‘shall’ and by doing so it would not 
be unduly straining the language. 

The order of externment is therefore valid. 

Per Mukherjea and Mahajan, JJ. —Under sub-S. 
(3) of S. 4 of the East Punjab Public Safety Act there 
is absolutely no limit as to the period of time during 
which an externment order would remain in force if 
the order is made by the Provincial Government. 
The Provincial Government has been given unlimited 
authority in this respect and they can keep the order 
in force as long as they chose to do so. As regards 
orders made by a District Magistrate, the period in¬ 
deed has been fixed at three months, but even here 
the Provincial Government is competent to extend it 
to any length of time by means of a special order. 
The law docs not fix any maximum period beyond 
which the order cannot continue; and the fact that 
the Act itself would expire in August, 1951, is not a 
relevant matter for consideration in this connection 
at all. Accordingly the provision of sub-S. 3 of S. 4 is 
manifestly unreasonable and cannot be supported on any 
just ground. 

The right given under sub-S. (6) of S. 4 to make 
a representation to the Advisory Tribunal constitut¬ 
ed under S. 3 (4), however, is purely illusory as 
would appear from the fact that even in cases where 
the order is to be operative for more than 3 months, 
there is no obligation on the part of the authorities 
to communicate to the person the grounds upon 
which the order was made. It is an equally un¬ 
reasonable provision and neither sub-S. (3) nor 
sub-S. (6) of S. 4 of the Act can be 6aid to have 
imposed restrictions which are reasonable in the 
interests of the general public. Hence, under Art. 
13 (1) of the Constitution of India, these provi¬ 
sions of the Act become void and inoperative after 
the Constitution came into force and consequently 
the order of externment made by the District Ma¬ 
gistrate in the present case cannot stand. 1950 
A. L.J- 506=1950 A.YV.R. 5 14= A.I.R. 1950 S.C. 
211=86 C.L.J. 83=1950 M.W.N. 4 4 o = (iq5o) S.C. 
J. 328=1950 S.C.R. 5*9 (S.C.) 

—-(as made applicable to Ajmer), S- 4—Power 
of Magistrate to cancel order. 

There is no specific provision in S. 4 of the East 
Punjab Public Safety Act (as made applicable to 
Ajmer) to enable a District Magistrate to cancel 
an order passed by him under that section. Though 
0 . Zl of the General Clauses Act will not in terms 
apply to the case as the act in question is a local 
and not a central Act, yet the principle laid down 
in that section is of general application. There is 
no reason why an executive officer should not with¬ 
draw an order passed by him earlier, particularly 


when the second order is in favour of the liberty 
of the subject. A.I.R. 1950 Ajmer 57. 

-S. 7 (i) (c)—Validity—Order on printer, 

publisher and editor of a Weekly to submit 
matter for pre-censorship—If infringement of 
freedom of speech guaranteed under Art. 19 (1) 
fa) of the Constitution—S. 7 (i) (c) if saved by 
Cl- (2) of Art. 19 of the Constitution. 

On the question whether S. 7 (i) (c) of the East 
Punjab Public Safety Act which authorises the 
imposition of pre-censorship on a journal is valid 
and constitutional. 

Held, (Fazl Ali dissenting):—There can be 
little doubt that the imposition of pre-censorship 
on a Journal is a restriction on the liberty of the 
press which is an essential part of the right to 
freedom of speech and expression declared by Art. 
19 (1) (a) of the Constitution of India. Unless a 
law restricting freedom of speech and expression 
is directed solely against the undermining of the 
security of the State or the overthrow of it, such 
law cannot fall within the reservation under Cl. 
(2) of Art. 19 of the Constitution although the 
restrictions which it seeks to impose may have been 
conceived generally in the interests of public order. 
Accordingly S. 7 (i) (c) of the East Punjab Public 
Safety Act which authorises imposition of restric¬ 
tions for the wider purposes of securing public 
safety or the maintenance of public order falls 
outside the scope of authorised restrictions under 
Cl. (2) and is therefore void and unconstitutional. 

Per Fazl Ali, J.—S. 7 (i)(c) of the East Punjab 
Public Safety Act, 1949, under which an order 
against a Weekly is made requiring the printer, 
publisher and editor to submit for scrutiny “all 
communal matter and news and views*' before 
publication is saved by Cl. (2) of Art. 19 of the 
Constitution. 

Anything which affects public tranquillity within 
the State or the Province will also affect public 
order and the State Legislature is therefore com¬ 
petent to frame laws on matters relating to public 
tranquillity and public order. The framers of the 
Constitution have used the more general and basic 
words “undermines the security of or tends to 
overthrow the State” which are apt to cover sedi¬ 
tion as well as other matters which are as detri¬ 
mental to the security of the State as sedition. 
Public disorders and disturbances of public tran¬ 
quillity do undermine the security of the State and 
the East Punjab Public Safety Act aimed at pre¬ 
venting such disorders fulfils the requirement of 
the Constitution. (1950) S.C.J. 425=1950 A.L.J. 
491 = 1950 M.W.N. 429 = A.I.R. 1950 S.C. 129=63 
L.W. 934=51 Cr. L.J. 1525 = 1950 R.L.W. 382= 
(1950) 2 M.L.J.431. (S.C.). 

-S. 38 (1) (i)—Scope and effect of—If affects 

S. 30 of the Cr. P. Code. 

The provisions of S. 38 (l)(i) of the East Punjab 
Public Safety Act does not mean that a case that 
could be tried by a Magistrate invested with 
powers under S. 30, Cr. P.Code, must necessarily 
be sent for disposal to the Court of Session. S. 30 
of the Cr. P. Code, in no way stands repealed by 
the East Punjab Public Safety Act. 51 Cr. L. Ji 
1240 = A.I.R. 1950 Ajmer 37 (1) = 4 A.I.Cr.D, 616.. 
-S. 43 (1)—Order of detention not in con¬ 
formity with powers—Jurisdiction of High 
Court. 

S. 43 (1), East Punjab Public Safety Act, does 
not oqst the jurisdiction of the High Court, if the 
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order of detention is not in conformity with the 
power conferred upon the detaining authority. 

A.I.R. 1945 P.C* 156, applied. 52 P. L. R. 17 = 4 
A.I.Cr.D. 35 = A.I.R. 1950 E.P. 162 = 51 Cr.L.J. 599. 

Eaves. 

See Easement. 

-Ecclesiastical Law. 

See also Cleargy Discipline Act. 

-Established Church—Jurisdiction of—Ordi¬ 
nary courts of law—Roman Catholic Church- 
Voluntary association—Rules of Branch associ¬ 
ation different from parent body—Custom 
•—Proof of. 

The Church of England is an established church 
and is therefore subject to the ordinary courts of 
law in matters temporal as well as matters of 
doctrine. The Roman Catholic Church is not an 
established Church but a voluntary association 
and any member who joins that church will be 
bound by any rules which it has framed for its 
internal discipline and management. If a branch 
of voluntary association has adopted rules which 
materially differ from those of the parent body, 
the members of that association will not be mem¬ 
bers of the parent body but will be an independent 
organisation with their own rules. The Canon Law 
recognises no distinction between the spiritual 
and temporal powers of the Papacy and the Epi- 
scopata, and a member of any church which is part 
and parcel of the Universal Catholic Church would 
be bound by the Cannon law. If a Church while 
adopting in the main the doctrine of the Catholic 
Church has yet framed rules different from the 
rules of the Catholic church in matters of disci¬ 
pline and management, those rules must be proved 
iri the same way in which a custom would have to 
be proved in a Court of law. Questions of custom 
though they may, in the end, become questions of 
law are at the outset necessarily questions of fact. 
35 M.L.J. 407= (1918) M.W.N. 842=8 L.W.208 = 
47 Ind. Cas. 941. 

-Congregation — Right of — Pollution of 

church —Powers of Bishop. 

According to English law, customary rights 
have all features in common, viz., that however 
large the community enjoying them and however 
frequent the exercise of the right, they never 
amount to a continuous and complete depriva¬ 
tion of the owner of the soil of his natural 
right of user and further the custom has always 
arisen in the close and has no other origin. The 
congregation has no power to select what canons 
to follow and what to disregard or to adopt 
rules for the conduct of ceremonial observances 
at variance to the canons of the church so long 
as they profess allegiance to the same. 1 Moo. 
P : C. 411 (N.S.); 7 AC. 484, Expl. A Bishop, 
with absolute right of control over his flock 
cannot contract himself out of his rights pros¬ 
pectively so as to prevent his successors from exer- 
dsing the same authority. The sentiment of 
pollution in a Christian church indulged in by so 
called caste Christians is not such spiritual or 
temporal injury as can be recognized as a legal 
injury giving rise to a Civil cause of action. 39 
Mad. 1056 = 19 M. L. T. 249=30 M.L.J. 423. =3 
L.W. 348 = (1916) 1 M.W.N. 307 = 34 Ind. Cas. 557. 

-Education. 

See also 1. Criminal P. C., S- 488 .. 

2 . Hindu Law —Joint family. 


3 . Local Municipal Acts. 

4 . Local Primary Education Acts 

-Expulsion of student from school or College 

—When justified. See Expulsion from College 
or School. 48 Bom. L. R. 655 . A.I.R. 1947 Bom. 
193 . 

-Education, Expenses of. 

See Hindu Law—Joint Family, 

-Ejectment. 

See also 1. Co-Sharer 

2 . Evidence Act, Ss. 101 — 104 , 
114 , 115 . 

3 . Landlord and tenant. 

4 . Limitation Act, Arts. 142 and 
144 . 

Synopsis. 

1 . Burden of proof. 

2 . Co-sharers. 

3 . Decree — Form and effect. 

4 . Defence. 

5 . Endowed property. 

6 . Joinder of parties. 

7 . Jus tertii. 

8 . Landlord and tenant. 

9 . Plea of possession. 

10 . Proof of title. 

11 . Right to eject. 

12 . Suit against trespasser. 

13 . Title and possession. 

14 . Miscellaneous. 

1 . Burden of proof. 

-Burden of proof — Service grant — Re¬ 
sumption — Unwillingness or inability to do 
service—Duty to prove. 

In the absence of a notice to quit the land before 
the suit for ejectment for not rendering service 
was commenced, 

Resumption could not be ordered unless and 
until it was clearly shown that the defendant was 
unwilling or incapable of doing the service re¬ 
quired. A.I.R. 1929 Pat. 433 . 

-Burden of proof—Suit for possession— 

Defendants having no title can still put 
plaintiff to proof of his title. 

In a suit for ejectment even though the defen¬ 
dant has no title, he can still put the plaintiff to 
the proof of his title and the plaintiff has still 
to show that the title deed on which he relies as 
having given him a title superior to that of the 
defendant is a valid one. 110 Ind. Cas. 554=1928 
M.W.N. 336=28 M.L.W. 82 = A.I.R. 1928 Mad. 
840 = 56 M. L. J. 52 . 

-Burden of proof—Title. 

A person suing in ejectment must establish his 
title. 90 Ind. Cas. 499=42 C.L.J. 22 l= 30 C.W,N. 
357 = A.I.R. 1926 Cal. 460 . 

-Burden of proof—Proof of title—Plea of 

tenancy — Onus on defendant. 

In a suit for declaration of title and possession, 
where plaintiffs establish their title to the land 
it is the duty of the defendant who sets up tenancy 
from one of the co-sharers to establish such a 
tenancy. II one of the plaintiffs is a purchaser 
from that co-sharer, defendant should show that 
the nature of the tenancy was such that it was 
binding upon the purchaser. Again, in order to 
make that lease binding against all the co-sharers, 
it is the duty of the defendant to establish satis¬ 
factorily that there was a partition between the 
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co-sharers, before the alleged lease to himself, 
under which his lessor obtained a complete title 
to deal with the land by way of a lease. If the 
defendant is successful in establishing a tenancy 
which would be binding against the plaintiff, the 
plaintiff would still be entitled to a decree declar¬ 
ing his title to the property and the hab.lity of 
the defendant to pay rent to the plaintiff. 87 
lnd. Cas. 642 = A.l.R. 1926 Cal. 442. 

-Burden of proof—Duty of plaintiff. 

Plaintiff must piove not only title but also 
possession within 12 years. 96 lnd. Cas. 551 
(Pat.) 

-Burden of proof — Suit for possession — 

Proof of title. 

Where plaintiff sued to recover immovable 
property on the ground that it foinud part 
of the inheritance to which she succeeded, 

Held, that as the defendants, though without 
title were in possession, the plaint.ff could only 
re-over that possession by establishing her own 
title as agai'st them. 88 lnd. Cas. 114 = 30 C.W. 
N. 196=26 P L.R. 192 =52 l.A. 172 = 6 Lah. 117 = 
A.l.R. 1925 P.C. 99. 

-Burden of proof—D u ty of plaintiff. 

In a suit framed in eje. tment, the plaintiffs 
must rdv upon the strength of their own title 
and cannot succeed u. 1. ss they prove that the 
legal title to the premises is vested in them, and 
that they have been in possession of the permises 
and have been ousted therefrom within 12 years 
b- fore the su t was filed. 84 lnd. Cas. 91=51 Cal. 
953 = A.l.R. 1925 Cal. 140. 

-—Burden of proof. 

Where a suit is one substantially in ejectment 
the plaint.ff is hound to estabhsh the title on which 
he clams properties. 88 lnd. Cas. 249=1925 
M.W.N 232= A.l.R. 1925 Mad. 1005. 

——Burden of proof—Pattadar—Onus to prove 
title in grantor. 

Merely because Government have issued a Patta 
to somebody, there is no presumption that Govern¬ 
ment are ent'tled to the land ol which they pur¬ 
ported to make a grant, and it is always for the 
grantee to make out that the grantor. Government 
in this case, has any t.tie. Unless the title of the 
Government at the time the grant was made is 
made out, the grantee cannot maintain a suit in 
ejectment against persons who were in possess on 
at the time of the grant. 87 lnd. Cas. 46=A.LR. 
192 5 Mad. 752 = 48 M.LJ 411. 


——Burden of proof—Suit by a co-owner_ 

Onus to show unrestricted authority to eject. 

When a lease is granted by one co-owner the other 
cannot maintain a suit for the ejectment of the 
lessee from the whole of the premises. In a suit 
by one co-owner for ejectment of a trespasser from 
the whole of the premises the burden of proof lies 
on him to show that he had unrestricted authority 
to eject him on the date of the suit. The mere fact 
that at some point of time in the past he had such 
authority is not sufficient to show that he continued 
to be clothed with that authorir n at the date of the 
suit so as to be entitled by himself to require the 
defendant to clear out of the entire premises not¬ 
withstanding the fact that the other co-owner has 
manifested h>s intention to the contrary by granting 

him a fresh lease of the entire properties. 82 lnd. 

Cas. 1041 — A.l.R. 1925 Nag. 175. 

—Burden of proof—Plea of tenancy—Failure 
—Onus on defendant. 


Where in an action for ejectment the defendant 
pleads tenancy by contract but fa Is to prove the 
same, the onus is upon the defendants to show 
some title which will either extinguish or dimmish 
the extent of the plaintiff’s title. If the defendants 
fail, then the plaintiff is entitled to a decree. 
86 lnd. Cas. 771 =3 Pat. L.R. 50 = 6 P.L.T. 514 = 
A.l.R. 1925 Pat. 739. 

-Burden of proof—Plea of adverse posses¬ 
sion—Onus on defendant. 

In an action for ejectment if the defendants 
plead adverse possession the onus is upon them and 
they must show what was the date from which su 'h 
possession began to run. In such a case the plaintiff's 
suit cannot be dism ssed till the precise t tle acqu r- 
ed by adverse possession has been determined. 86 
lnd.Cas. 771 =3 Pat. L. R. 50 = 6 P.L.T. 514=A.I.R. 
1925 Pat. 739. 

-Burden of proof—Duty of plaintiff. 

The plaintiff in a suit for ejectment must make 
out both that he had title to the land in suit and 
that he was in possession within twelve years of 
the date when the su t was inst tut#*d and if he fails 
to prove his possession then notwithstanding his 
title, it being admitted that the defendant is in 
possession at the date of the suit, his suit must 
fa I. 81 lnd. Cas. 669=3 Pat. 258=6 P L.T. 185 = 
A.l.R. 1924 Pat. 629. 

-Burden of proof—Evidence—Quantum of 

proof —Gora land. 

The nature and quality of the proof rcqtrred to 
satisfy the hurdtn cast upon a plaintiff may vary in 
d fferent classes of cases. In the case 01 gora lands, 
that is to say, lands not brought under regular 
cultivation but which are from time to time, once 
in four or five years, subject to cultivation of cer¬ 
tain classes of crops the evidence, which might be 
adduced by either party o' acts of user is not such 
as one might expect would be forthcoming in rases 
of lands u >der regular cultivation and should not 
therefore be rejected on that account. 81 lnd. Cas. 
669 = 3 Pat. 258 = 6 P.L.T. 185 = A.l.R. 1924 Pat. 
629. 

—Burden of proof—Suit by person failing in 
proceedings under S. 145 Cr. P. C. 

Where plaintiff fa led in Criminal Procedure 
Code, S. 145, proceedings to prove possession and 
also in survey proceedings the onus thus lay heavily 
on the plamtiffs to show that the defendant was 
not in possession of the properties by virtue of the 
the t tie he alleged in the previous 
proceed ngs. 74 Tnd. Cas. 747 = 21 A.L.J. 554=4 
P.LT. 447=1 P.L.R. 345 = 3 P.L.R. 1924=2, Pat. 
676 = 50 I. A. 183 = 25 Bom. L.R. 1259=28 C.W.N. 
277 = 33 M.L.T. 233= 18 M.L.W. 728 = 4 L. R. P. C. 
123 = 5 L R.P.C. 8 = 39 C.L.J. 318 = A.I.R. 1923 P.C. 
128=45 M.LJ. 578 (P.C.) 

-Burden of proof—Suit on title. 

It is for the plaintiff in a suit to establish his title 
to the land and if he has faded to do so, the failure 
of defendant to establish his title cannot affect the 
pos»t'on. 67 lnd. Cas. 149= A.l.R. 1923 Cal. 166- 
-Burden of proof. 

In a suit for. ejectment it is incumbent upon the 

plaint ffs not only to prove their title but also that 
they have been in possession within twelve years of 
the date of the su t. 72 Lnd. Cas. 619=1 P.L-R* 
322=4 P L.T. 487= A.l.R. 1923 Pat. 558. 

-Burden of proof. , r 

A plaintiff can succeed only on the strength of 
his own title and not on the weakness of a defen¬ 
dant's title. 4 L.L.J. 17J=A.I.R. 1922 L,ah. 83. 
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-Burden of proof. 

Plaintiffs in a su t for ejectment are under an 
obl'gation to establish their title to the relief 
which they seek in the suit, i. e., they must estab¬ 
lish their right that they are entitled to turn the 
defendants out of the actual possess on of the plots 
in question. 65 lnd. Cas. 780 = 8 O.L J. 516 = A.I.R, 
1921 Oudh 254. 

-Burden of proof — Dispossessor’s onus. 

Where a person in possession of a property is 
dispossessed by another the 01 us is on the latter to 
show that he had better title than the former. 64 
lnd. Cas. 213 (Pat.). 

-Burden of proof—Per Full Bench (Jwala 

Prasad, J., dissenting).—Tire plaint.ff in a suit 
for ejectment must piuve not only his antece¬ 
dent title but also his possession with n 12 years of 
the suit. In the absence of any credible evidence 
on either side as to possession the plaintiff must 
fall and the presumption arising from title cannot 
be called in aid to give weight to evidence unwoi thy 
of credit any more than if ro evidence at all had 
been given, and the plaintiff cannot succeed merely 
by proving a title and possess on at some ante, edent 
per od. S. A. 728 of 1917 and 4 P L.J. 463, Over¬ 
ruled. 62 lnd. C is. 1=2 P.L.T. 487= 1921 P.H.C.C. 
305=6 P.L.J.478=A.I.R. 1921 Pat. 237 (F.B.) 

-Burden of proof—Duty of plaintiff. 

Where the pla nt'ffs who are ra yats allege 
termination of tenancy of their under-raiyats by 
notice, they must not only prove that they are land- 
lo'ds and the defts- their tenants, but also the 
status, viz., that they are raiyats and the defts. 
their undcr-raiyats whose tenancy can be and is 
terminated by notice. 57 lnd. Cas. 833 (Cal.) 

-Burden of proof—Title—Proof of. 

Fading to prove his title, plaint ff could not 
recover the property even though the defts. were 
in possession without title. 24 C.W.N, 173 = 54 lnd. 
Cas. 695, 

—Burden of proof—Title—Proof—Shifting of 
onu*» 

Where the plaintiff sues for ejectment on establi¬ 
shment of his tale the onus is pr mar ly on him to 
P'ove his title. But when he makes out a orima- 
iacie case for establishment of his tale and defts. 
seeks to contradict his case by establishing title of 
his own, it 15 for deft- to piove the title he sets ujj, 
whether it be Lakheraj or any other kind of title. 
54 lnd. Cas. 615 (Cal.). 

—Burden of proof — What plaintiff has to 
prove. 

In a suit to recover possession on the ground 
of dispossession, the burden of proving poss ss on 
within twelve years from the commend merit of 
of the suit is on the plaintiff. He must succeed on 
his own title and must not rely on the defect in title 
of his adversary. 48 lnd. Cas. 70 (Nag.) 

—Burden of proof—Title—Duty of plaintiff 
to establish. 

In a suit for possession the plaintiff must 
establish a title superior to that of the defts- by 
proof of the most imp.eachable character. 150 
P.W.R. 1917=42 lnd. Cas. 103. 

" 7 — Burden of proof —Plaintiff to succeed on 
the strength of his own title. 

It is the strength of his own title, and not the 
weakness of the defendant’s tiile, that should 
•npport the plaintiff in a suit for ejectment. 37 lnd- 

U* 934 (Pat.) 


-Burden of proof—Title—Proof. 

If a pc 1 son suing in ejectment wants to succeed, 
he mu»t strictly piove his title. 1 Pat. I.. J. 32-1 — 
( 1917 ) P.H.C.C. 12 = 2 Pat. L-W. 317 = 35 lnd. Cas. 
687 . 

-Burden of proof—Plaintiff’s duty. 

The purchaser of an estate at a revenue sale 
cannot by suit oust the defendant from lands 
which though not included in the estate cla med 
by them, are equally outside the estate purchased, 
on the principle- that the pla ntiff stung in e ject¬ 
ment must p*ove his own title. 23 C.L. J, 151 = 
34 li d. Cas. 946 . 

-Burden of proo f — Duty of plaintiff. 

In a suit for e jectment plaintiff must prove his 
own title. No title can be acquired against the 
defendant by a waiver of r,ghts by a third party 
not binding on that part), the more so. when such 
waiver is, to the knowledge of the Court false- 
34 lnd. Cas, 827 (Pat.) 

-Burden of Proof—Title of—Onus on plfi. 

In a suit in ejectment plaintiff has to recover on 
the strength of his own title and cancel r< ly on 
the weakness of the deft-’s title. 43 C< 1 . 103 = 20 
C.W.N. 319 = 21 C.L. J. 605 = 30 lnd. Cas. 420 . 


-Burden of proof—Title—Proof of. 

In a suit in ejectment the court is not concerned 
with the title of deft, unless plaintiff pioveshis 
own title. In a su t for recovery of temple and its 
properties as mahant. the plaintiff mu^t piove his 
appointment. 37 All. 298 = 42 I-A. 11 5 = 19 C.W.N. 
7*8 = 21 C.L.J. 499=17 Bom. L.R. 475=18 M.L.T. 
39=29 M.L.J. 75 = 2 L-W. 589 = ( 1915 ) M.W.N. 
526 = 29 lnd. Cas. 724 (P-C.) 

-Burden of proof—Proof of title—Onus on 

plaintiff. 

A person not in possession ought to show a better 
title to the property from which he seeks to eject 
the person in possession. 8 Bur. L.T. 72 = 29 lnd 
Cas. 888. 

——Burden of proof—Title—Proof of—Duty of 
plaintiff. 

In a su t in ejectment the plaintiff must succeed 
on the strength of his own title. 20 C.L.J- 310 = 27 
lnd. Cas. 13 . 


-Burden of proof—Title. 

In an ejectment suit plff. must strictly prove his title. 
42 Cal. 384-41 I.A. 290 — 27 M.L.J. 333= 18 C.W.N. 
1154 = 1 LAV* 031 — 1 6 M.L.T. 44 ™ — ^* 9 T 4 ) M*W.N. 
835=10 N.L.R. 112 = 16 Horn. L.R- 863=12 -VL..J. 
1281=20 C.L.J. 573 = 25 lnd. Cas. 290. (P.C.;. 


-Burden of proof—Shifting of onus. 

In an ejectment suit, the burden is on the plff. to 
prove his title, which if prima facie proved the onus 
shifts on the deft, to discredit the title deed. 23 lnd. 
Cas. 815 (Mad.) 

-Burden of proof—Title of plaintiff. 

In an ejectment tuit, the plff- can succeed only on 
the strength of his own title. He cannot be allowed to 
abandon his one case and adopt that of the deft, and on 
that footing claim relief. 15 bom. L. R. 209=19 lnd. 
Can. 40r. 

-Burden of proof—Title—Onus. 

In a suit for ejectment, the plff. must prove his title 
and possession within the statutory period. The burden 
of proof, may, however, be shifted to the other side if he 
starts with a presumption in his favour. 16 lnd. Ca6. 
17 (Cal.). 

— —Burden of proof— ’Suit to eject trespasser. 

A plff. thus* prove hi* own title before ousting 
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trespasser even though the latter has no title. 30 PAV.R. 
1912 = 22 P.L.R. 1912 = 13 Ind. Gas. 62. 

-Burden of proof—Title of plaintiff—Strict 

proof of. 

A plff. in an action of ejectment must recover by the 
strength of his own title and not of the weakness of his 
adversary. A plaintiff suing to recover possession on a title 
derived from an agreement with the owners must prove 
his present right to possession under the agreement. Any 
other right or interest that he may have in the subject- 
matter of the suit is irrelevant. Where the object in the 
plff.’s title appears on the face of the documents on which 
the plff.’s case rests, the court would dismiss the suit in 
ejectment, although the point had not been fully raised 
in the Court appealed from. 35 All. 273 = 40 I.A. 86 = 
16 O-C. 136 = 25 M.L.J. 301 = 14 M.L.T. e 4 =i7C.W.N. 
669= (1913) M.W.N. 481=11 A.L.J. 469=17 C L j. 
566=15 Bom. L.R. 525 = 19 Inch Cas. 340 (P. C.) 

[An appeal from 14 O-C. 299=12 Ind. Cas. 347J. 

-Burden of proof—Suit by inamdar. 

In an ejectment suit by an inamdar the onus is on 
him to prove title. 9 M.L.T. 213 = 9 Ind. Cas. 566. 

2. Co-sharers. 

-Co-sharers—Agreement to finance litigation— 

No present interest in property—No right to sue 
in ejectment. 

A plff. suing to recover possession on a title derived 
from an agreement with the owners must prove his 
present right to possession under the agreement. The 
agreement in question provided that the respt. was to 
be a co-sharer with two plffs., that he would finance the 
litigation by them and that in the event of success he 
would be entitled to the proprietary possession of the 
share stipulated. Held, that the agreement conferred on 
the respt. no present right in the property in suit and 
that he could not join in bringing or continue a suit in 
ejectment in respect thereof. 35 All. 273=40 I.A. 86 = 

i36 = 2 5 M.L.J. 301 = 14 M.L.T. 64=17 
C.W.N. 669 = ( i 9i 3 ) M.W.N. 481 = 11 A.L.J. 469=17 
C.L.J. 566=15 Bom L.R. 525=19 Ind. Cas. 34o.(P.C). 
[On appeal from 14 O C. 299=12 Ind. Cas. 347.] 

rT~'Co-sharers;—S*»it by one of several persons 
jointly interested. 

One of several persons jointly interested is entitled to 
sue a trespasser where the removal of the trespasser is 
necessary for the enjoyment by the plff. of his rights, 
xo A.L-J- 518—. 17 Ind. Cas. 469. 

Co-sharers Right of one to sue—Joint posses' 

A person entitled to an undivided half-share of a 
piece of land cannot sue to eject any body from the 
whole of it. But he can sue for recovery of joint 
possession of the eight annas share and to enforce his 
right by a partition if he was not satisfied with the 
delivery of possession of an undivided half share 
18 C.W.N. 1011=27 Ind. Cas. 228. 

—Co-sharers—Ejectment of tenant—Right of one 
CO-sharer to sue. 

A co-sharer land-lord cannot by himself sue to eject 
a tenant but he can so sue to eject a trespasser. 11 Ind. 
Cas. 84 (Cal.) 

—Co-sharers—Right of suit of one. 

An ejectment suit by one co-owner in whose sole 
name the lease was granted and who set up exclusive 

th f e , bas ! 8 ^e lease is not mainSnable 
although if he had not questioned the title of the 

■ -t&lr jk srsrA 2 

wo^d“n,t. ,h ; stars ( Sa,r nd « 


—Co-sharers—Suit by one. 

In a suit in ejectment against trespassers where plff. 
owns a moiety of the properties and another brother 
equally entitled, is not heard of for more than twelve 
years, the plff. cannot take the whole estate, i Ind. 
Cas. 205 (Cal.) 

—Co-sharers—Co-heirs — Suit by some only — 
Relief. 

Where some only out of several heirs of a deceased 
proprietor bring a suit for possession of the property 
left by him they can recover their shares of the 
estate and not the whole estate. 7 P.R. 1918=44 
Ind. Cas. 16 2. 

— Co-sharers — Suit by one against trespasser. 

As against a trespasser any one of the co-owners can 
sue for ejectment. 39 Mad. 501 = 2 L.W. 460=17 M. 
L.T. 387 = 28 M. L J. 596 = 29 Ind. Cas. 69. 

3. Decree, form and effect. 

—Decree, form and effect—Decree for redemption. 

In a suit for ejectment the Privy Council passed a 
decree for redemption of the mortgages to which the 
property was held to be subject on terms as to costs 
with a view to the shortening of litigation. 35 All. 
211=40 I.A. 105 = 25 M.L.J. 111 = (1913) M.W.N. 
500=13 M.L.T. 488=11 A. L.J. 494=17 C. L.J. 
555=15 Com. L.R. 502=17 C.W.N. 853=19 Ind. 
Cas. 267 (P.C.) 

—Decree, form and effect—Relief of joint posses- 
sion. 

On failure to succeed to eject, joint possession could 
be decreed. 34 Bom. 385=12 Bom. L.R. 386 = 6 Ind. 
Cas. 530. 

—Decree, form and effect. 

Where in an ejectment suit the Rev. Court decides 
that the plff. is an under-proprictor it simply means 
that he has made out a prima facie claim to under- 
proprietary rights and it does not bar the deft, from 
seeking in the civil court a declaration that plff. is not 
an under-proprietor. 3 O. L.J. 234=34 Ind. Cas. 753. 

—Decree, form and effect—Tenancy not proved— 
Possession without title—Decree, to be passed on 
plff.’s title. 

Plffs. sued for ejectment of the deft, as a tenant of the 
shop, but deft, refused to vacate it. Plffs. failed to 
establish the tenancy but the deft, was found to be in 
possession without title. Held, that the plffs. should 
get a decree on their title unless the deft, could 
show a better one. 25 A. 498 foil. 22 C. 752; 10 B. 
451, not appl. 12 O.C. 183 = 3 Ind. Cas. 589. 

4. Defence. 

—Defence — Tenancy and adverse possession — 
Both are open. 

In a 6uit for possession of land a mere assertion of 
tenancy does not deprive the tenant from pleading 
limitation. It is open to the tenant in the first place to 
plead that the lands were comprised in his tenancy and 
m the second place to assert that if the tenancy was not 
established as he had held possession for more than 
12 years the right of the plaintiffs to recover possession 
was extinguished by the law of limitation; 8 C. L.J. 

1926 Cfc*364'^ 7 °' Rel ‘ ° n * 90 Ind ‘ Cas ’ 6 i 7 =A>I * R * 

"“ P j ea of permanent tenancy—Court, 
whether bound to enquire. 

In a suit in ejectment, where the deft, sets up a 
p ea of permanent tenancy the court is bound to enquire 
mto its truth and record a finding thereon. 9 Bur. L. 

1. 152 — 9 L.B.R. 27 = 33 Ind. Cas. 888. 

—Defence—Grounds. •, 

A purchaser binder an unregistered sale of immov¬ 
able property let into possession by the vendor^ cannot 
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plead his possession as a defence to a suit in ejectment 
by one having legal title to recover. 29 Mad. 336 foil. 
33 Inti. Cas. 121 (L.B.). 

—Defence. 

In a suit for ejectment the deft, lessee may set up 
her lease even though the lease was beyond the powers 
of the lessors, for. the effect of this plea is to put the 
plff. to proof of his title justifying his prayer for eject¬ 
ment. 13 C.W.N. 805 = 3 Ind. Cas. 05. 

—Defence—Effect of wrong defence. 

Plff. cannot take advantige of a wrong plea put by 
the deft, in a case where he lias to succeed on his own 
title. So where plff. claimed certain property by right 
of inheritance but defts. who were entitled to a share 
of the property did not ask for a share but claimed 
cash, Held, plff was not entitled to the whole pro¬ 
perty merely because defts. claimed cash. 5 N.l» R. 
161 =4 Ind. Cas. 78G. 

—Defence—Notice—Rent—Entry—Wrong. 

When there has been no enhancement of rent in fact, 
but simply by a clerical error the rent is shown as 
enhanced in the partition papers, the tenant cannot 
avail of the wrong entry and set up a fresh statutory 
period from the time of the partition, though in the 
notice of ejectment served on him the amount of rent 
entered in the partition papers is put down. 2 O. L J. 
717=33 Ind. Cas. 234. 

5. Endowed property. 

■— Endowed property — Tenants on -- Equitable 
relief. 

In a suit for ejectment, the defts. building shops on 
wakf property are entitled to the value of the buildings 
-when Mutawalli allowed them to remain for a long 
time. 36 P.W.R. 1916 — 32 Ind. Cas. 558. 

—Endowed property—Title—Invalid alienation. 

, An alienee, who docs not obtain any valid rights 
Under the alienation (i. e.,) transfer of debutter pro¬ 
perty, cannot maintain a suit for possession. 17 Ind. 
Clas. 736 (Mad.) 

—Endowed property—Ejectment suit—Proof. 

: The plff. in an ejectment suit for recovery of pro¬ 
perty alleged to have been appropriated by way o 
endowment for the upkeep of endowed property must 
make out as strong a case as one who wishes to set 
aside alienation of endowed property. 16 O.C. 76=17 
Ind. Cas. 303. 

6. Joinder of parties. 

^-•Joinder of parties —Suit against lessee—Sub-lessee 
in actual possession—Necessary or proper party. 

In a suit for ejectment against a lessee, the sub¬ 
lessee in actual possession though not a necessary 
party, cannot be said to be not a proper party. 
A.I.R. 1950 M B. 19. 

*—Joinder of parties—Co trespassers. 

Co-trespassers are necessary parlies. A decree against 
defendants in the absence of other necessary defendants 
illegal. A.I.R. 1928 Cal. 138, Foil. 33 C.W.N. 742= 
A.I.R. 1929 Gal. G69. 

—Joinder of parties —Principle regarding. 

The principles governing the iulc of joinder of 
defendants in an action for ejectment are mainly 
two; first, if any of the persons in possession is 
left out, he remains in possession as not being 
affected by the decree, and the decree as one in 
ejectment and for possession becomes infructuous 
because the persons ejected as being bound by the 
decree can always come in under the person who 
remains in possession; and second, there is a cer¬ 
tain amount of risk involved in not making the 
persons in actual possession defendants, for, in 
execution of the decree, persons may happen to be 


turned out who may then bring actions against the 
plaintiff for wrongful dispossession, not being bound 
by the decree. 106 Ind. Cas. 261=46 C. L. ). 433 = 
A.I.R. 1928 Cal. 138. 

—Joinder of parties—Persons in possession. 

The rule that all pet suits in actual possession 
should be joined as parties has been firmiy established 
and the principle that a suit will not be entertained 
where no effective deem can be passed in it is well 
recognised. 106 I ml. Cas. 261=46 C. L J. 433 = 
A.I.R. 1928 Cal. 138. 

—Joinder of parties—Non joinder. 

Mere non-joinder of a party in an ejectment suit 
is not fatal to the trial of the ease. 92 Ind. Cas. 
899 = A.I.R. 1926 Cal. 592. 

--Joinder of parties. 

Person from whom party in actual possession claims 
to hold is not a necessary parly to a suit in ejectment. 
2i Bom. 220, Foil. b2 Ind. Cas. 933 = 2 P. L* T. 
471=6 P. L J. 6 o 4 = A.I.R. 1921 Pat. 260. 

—Joinder of parties. 

In a suit for ejectment all the parties in actual 
possesion whom it is desired to eject, should he 
made defts. 22 C.W.N. 807 = 46 Inch Cas. 104. 

—Joinder of parties—Necessary parties. 

In an ejectment suit the transferee of the tenancy 
eight and tenants holding as transferee’s sub-tenants 
are necessary parties. 43 Cal. 938 = 20 C.W.N. 547 = 
32 Ind. Cas. 791. 

7. Jus tertii. 

—Jus tertii—Good plea in defence. 

The defendant is entitled in a suit for ejectment 
to plead the title of a third party and to show that the 
plaintiff is not entitled to the interest he claims. 
90 Ind. Cas. 523 = 42 C. L-J* 200 = 30 C.W.N. 39 = 
A.I R. 1926 Cai. 240. 

-Jus tertii—Failure to prove. 

Where the plaintiff in an ejectment suit claims by 
assignment from a certain person and the defendant 
pleads that the plaintiff** assignor was not entitled to 
the property but that a third person was preferentially 
entitled but the defendant fails to prove his pleading, 
the plaintiff is entitled to decree. 92 Ind. Cas. 31 = 
1925 M. W. N. 738=23 M. L. W. 75=A. I. R. 19^0 
P.C. 234. 

-- Jus tertii—When avails, 

A pica ol jus tertii is no defence, unless the defen¬ 
dant can show that the act complained of was done 
by the authority of the owner. The plea of jus tertii 
cannot avail the defendant when the alleged true 
owner is impleaded as a party and admits the plain¬ 
tiff's title to it. 91 Ind. Cas. 503 = 22 M.L.W. 120 = 
A.I.R. 1925 Mad. 1021. 

— -Jus tertii—Onus on defendant. 

Where a defence of jus tertii is set up. it is for 
the defendants to establish that the persons, in whom 
they allege the right to the plots o exist, have a title 
superior to that ol the plaintiff. 61 Ind. Cas. 871 = 
•24 O.C. 77 = 8 O.L.J. 160= A.I.R. \<j2\ Oudh 88. 

-Jus tertii—Co-sharer in possession of whole. 

Pica of Jus tertii cannot beset up by a trespasser 
against a lessee from one who obtained title to the 
properly by adverse possession. 40 Ind. Cas. 157 
(Cal.) 

-Jus tertii—Plea of. 

A person claiming as an heir to the last male 
owner is entitled in a suit by Crown for ejectment on 
the ground of escheat to plead Jus tertii. 18 M.L.T. 
504=2 L. W. 1175= (1915) M. W. N. 962 = 31 Iqd. 
Cas. 590- 
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-Jus tertii—'Trespass by stranger—Possession 

—Title—Jus tertii. 

As against a trespasser possession is title if it was 
obtained peacefully and Jus tertii could not be set up. 
Quaere;—Whether if plaintiff's posses?ion was forcible, 
he could recover possession against defendant. 2 LAV. 
912=18 M. L. T. 343 = (1915) M. W. N. 815=31 Ind. 
Cas. 55. 

-Jus tertii — Title—Plaintiff must prove. 

A plaintiff seeking to oust a trespasser in possession 
must prove his own title and cannot rely upon the 
defendant’s failure to plead Jus tertii. 37 Mad. 293 = 
25 Ind. Cas. 901. 

-Jus tertii—Joint trespassers. 

A defendant who is sued as trespasser can rely 
upon the title of his co-defendant if both are allege d 
to have been acting in concert, even though his own 
derivative title is not proved. 47 Ind. Cas- 550 (Nag.) 

-Jus tertii—Third party disclaiming interest. 

Where the plaintiff sues to eject the defendant and 
the defendant sets up the title of a third person, the 
mere fact that third perron disclaims his right is no 
ground for decreeing plaintiff’s suit in the absence of 
proof of his title. 2 O.L.J. 388=30 Ind. Cas. 503. 

8. Landlord and tenant. 

-Landlord and tenant—Notice—When invalid. 

A notice in ejectment is bad wherein the plots of 
land specified do not completely cover the area 
specified. 2 O.L.J. 712 = 33 Ind. Cas. 168. 

-Landlord and tenant—Notice—Necessity of— 

Favourable rent. 

The mere fact that low rent is paid by accident, 
does not deprive the landholder of his right to eject 
by notice. 2 OL.J. 707 = 33 Ind. Cas. 141. 

——Landlord and tenant—Notice—Necessity of— 
Grounds. 

Tenant cannot be ejected by notice if the rent is 
favourable by concession. 2 O. L. J. 737=33 Ind. 
Gas. 257. 

-—Landlord and tenant — Notice — Invalidity — 

Objection taken for the first time in second appeal* 

In an action for cjccmcnt the notice of sui render 
was prematurely given, and objection as to want of 
proper notice was taken for the first lime in second 
appeal. Tnc objection should be deemed to have been 
waived. 8 M-L.T. 435= (1910) M.W.N. 826=8 Ind. 
Cas. 132. 

-Landlord and tenant—Notice—Necessity. 

Denial of the plaintiff’s title for the first time in 
written statement, does not amount to waiver of notice 
to which tenant is entitled and hence does not absolve 
the plaintiff from the necessity of giving notice. 
36 Cal. 927=13 C.W.N. 949=2 Ind. Cas. 656. 

——Landlord and tenant—Adverse possession by 
tenant—Limitation: — See Limitation Act, Art. 139. 

I A.L.J. 201. 

——Landlord and tenant—Permanent tenancy, 
proof of:—See: 8 C.W.N. 889=32 €.41=31 I. A. 
144 (P.C.). 

-Landlord and tenent—Notice to quit— Bengal 

Tenancy Act, S. 49:—See Bengal Tenancy Act, S. 5. 

--Permanent occupancy rights, proof of:—See 

Landlord and Tenant. 


9. Plea of possession. 

Plea of possession—Possession within 12 


Onus. 


Permanent occupancy, plea of—Onus—See 

IS. 

■Permanent tenure, plea of — Purakudy — 


8 CWN aimiraS Landl ° rd KknT 

(P'G.) N * 545 “ 14 200=27 M. 291 = 31 I.A. 83 


— 

years—Proof of. 

In a suit for possession upon a dispossession, the 
plaintiff is bound to establish a subsisting title i.e., 
within 12 years immediately preceding the commen* 
cement of the suit. 25 M-L-J- 95 (P.C.) followed. 
54 Ind. Cas. 131 (Nag.). 

- Plea of possession — Payment of Government 

revenue. 

In a suit for possession by one trespasser on Govern¬ 
ment land against another, the one who has paid 
government revenue on the land is preferred. 
Asscisment to government revenue converts the 
trespasser’s pofcsosion into a legal one. 12 Bur. L.T. 
263=56 Ind. Cas. 935. 

- Plea of possession or title—Title—Strict proof 

necessary. 

In an action in ejectment where the plaintiff has 
proved his alleged title, the Court shall not refuse him 
relief on a ground not only not urged by the defen¬ 
dant but wholly inconsistent with the defence taken by 
him in his written statement. 22 G. W. N. 833=20 
C.L.J. 1 = 41 Ind. Cas. 378. 

--Plea of possession. 

Where in a suit for ejectment the title to the 
Property is admittedly in a third party and the 
plaintiff t claim is based only on long possession, the 
plaintiff must prove that the defendant is a trespasser. 

1 Pat. L.J. 47 = 34 Ind. Cas. 616. 

-Plea of possession — Title — Strict proof 

essential. 

A person in possession can resist a suit for enject* 
ment against all but the true owner, though hi6 
possession is that of a trespasser. He can resist the 
S V 11 . . Uie ground that the assignment to the 
plaintiff is a sham transaction. 1 L. W. 777 = (iQia) 
M.W.N. 717=27 M.L. J. 445=25 Ind. Cas. 657. ^ 9 ** 

-Plea of possession and title—Title—Strict 

proof of, essential—Confused boundaries. _ 

In 1903 plaintiffs sued to eject defendants from 
certain lands as being part of their mouzah. Both 
parties claimed under leases granted by the Zemindar 
dated 1834 and 1838 respectively. Tne locality except 
asa beel was already unknown at the time of the 
Takbust survey in 1856, and the very name . disap- 

£i?- rC . d <r> n 18 - 8 °J Tae . Hlgh Gourt in decreeing the 
plaintiff s suit determined its area not by any positive 

finding of its boundaries but by conjecturing the 

boundaries of defendant’s land, the defendants being 

the parties m possession, Held, reversing the High 

Court s judgment that the plaintiffs could not succeed. 

Cas 73 7 4, (P:c.). 553 — 4 *> I- A. 399 = V 6 Ind. 

”"~ Plea of Possession-plaintiff’s title. 

Hie person who is in possession of the trust property 
can successfully defend his posse? sion against hens of 
the settlor whose rights under resulting trust are barred 

InVc^X 37 B0 “- 447=H BOm ' LR - ^=' 7 

Plea of possession—Possessory title—Govern* 
ment-Possession prior to suit—Presumption of 

Plaintiff w as entitled to die same presumption of 
title against Government a s against any one else, 

fiTTJL, 1 ? pnc ! r P° isessi °n, and notwithstanding 
Uie levy of penal assessment, the onus was on the 
ovemment to prove antecedent possession in Govern* 
fro, nt ° r i t<0 ,fc pace Presumption of title arising 
Ind 8 P° 8SC5sion * (19*2) M.W.N. 881 = 18 
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-Plea of possession—Possessory title—Decree 

Where It appears that plaintiff in possession had 
been dispossessed by defendant and at the date of suit 
defendant had not acquired a title by prescription and 
neither party is found to have a good title, plaintiff as 
the prior possessor, has a right to recover possession 
from the defendant who cannot show a better title. 
15 Ind. Cas. 613 (Mad.). 

——Plea of possession—Possessory title—Good 
against all but the true owner. 

In a suit for ejectment the plaintiff’s possessory title, 
in the absence of a better title proved by the defendant 
holds good against all the world, except the true owner. 
(1912) M.W.N. 707=12 M.L.T. 183=15 Ind. Cas. 97. 

■ . . Plea of possession—Plaintiff or defendant 

title not proved—Defendant in possession. 

No suit can lie where it is found that neither plain¬ 
tiff nor defendant had title and plaintiff was not in 
possession at the date of suit and for some years prior 
thereto, to give him a title by prescription. 10 M.L.T. 
432 = (* 9 * 7 ) 2 M.W.N. 460=1* Ind. Cas. 583. 

——Plea of possession—Decree for possession— 
If assertion of title. 

The reason for the rule that the plff. in an 
ejectment suit must prove possession within 12 years 
is that possession is commonly the effective assertion 
of title. But it is not the only one. An assertion of 
title made in court and established by a decree will 
in some cases serve equally well. That is good 
against those who are defis. to the suit and if the 
same title is established in a later suit against other 
parties it is good against those who are entitled to 
possession whether the title claimant has or lias not 
been in possession with 12 years, unless the opponent 
can defeat the title by adverse possession. 35 Bom. 79 = 
12 Bom. L. R. 956=8 Ind. Cas. 639. 

- ■ Plea of possession or title—Question of title 
—Who can raise. 

A person who is sued in ejectment can question 
the validity of plff.’s title deed, though as a stranger 
he cannot question merely want of consideration. 
5 Ind. Cas. 291 (Cal.). 

~ Plea of possession—Prior possession—Value 

Prior possession, however short, is sufficient to 
prove prima facie title in ejectment against a wrong 
doer; but mere prior possession is not sufficient where 
U is shown that the title does not vest in the plff. 
II Bom. L-R. 1093 = 4 Ind. Cas. 246. 

——Plea of possession—Trespasser. 

In order to succeed in an ejectment suit the plff. 
must prove possession up to the date of ouster. 5 
N. L- R. 33=2 Ind. Cas. 25. 

°* P os »e 8 8ion—Prior possession of plff. 
if sufficient—Suit brought more than six months 
•fter dispossession. 

In an action of ejectment plff.’s prior possession is 
sufficient to.estabh*h title even if the suit is brought 
more th^ 6ix months after dispot session. 1 Ind. Cas. 
525 (Gal.). 1 

* Plea of possession—Possession by defendants 
for over statutory period—Defendants’ possession as 
tenants of plaintiff. 27 M. 517. 

10. Proof of title. 

——Proof of title—Title—Strict Proof—Heirship. 
A person claiming possession of the property of 

8 ul ,C l Mahomedan as a distant kindr« d must 
ettabliBh by evidence that all persons having a prior 
or better title than him have been exhausted, or do 
not i?kf 4 P. L. W. 130 = 43 Ind. Cas. 338. 

* -Proof of title-—Possession —Suit for —Register- 

for over fifty years. 

*-F. V. D.-5. 


In a suit for possession the plff. based his title on 
a grant from govt, but he could not produce it. 
He however produced registered conveyances, mort¬ 
gages and leases and other title deeds. As none of 
these woe impugned, it was held that a clear title 
to property was proved. 18 G.W.N 898 = 27 M. L. J. 
20 = 20 C. L. J. .107 = 26 Ind. Cas. 949 (P.C.). 

-Proof of title. 

An ejectment suit brought by the purchasers at 
a revenue sale was resisted, as the defts. held the 
lands in dispute as holders of tenures from before 
the permanent settlement. Four deeds were relied 
upon; the latter two deeds covered portions of land 
and the right created was ol a part—proprietor and 
not of a subordinate tenure holder. The two latter 
deeds overlapped the earlier deeds covering the 
mudafats while the latter deeds covered these and 
two more. The suit was declared for joint possession 
of a shaie of a disputed land, to C. L. J. 332 = 22 
Ind. Cas. 247. 

-Proof of title. 

The plff. in a suit to recover possession, must 
succeed on the title as it existed at the date of suit. 
9 Ind. Cas. 248 (Cal.). 

11. Right to eject. 

— Right to eject—Benamidar. 

A benamidar holds the proper ty as a trustee for the 
real owner. The legal title in the properly vests in him 
and tire beneficial title in the beneficiary. As a legal 
owner, the benamidar has the right to sue for pos6e>sion 
against a trespasser. The benamidar, in order to 
maintain a suit for eje ctment, is not required to obtain 
the sanction of tire Court tu.de O. 1, R. 8, Civil P. G. 
A.I.R. 1946 Oudh 144=1946 O.W.N. 100=222 Ind. 
Cas. 630. 

-Right to eject-—Benamidar. 

Per Phillips and Venkatasubba Rao, JJ.—(In the 
Order of Reference). A benamidar can bring a 
suit for ejectment although he is not the real owner. 
The rule applies whether the transaction is supported 
by consideration or it is only a transfer by the 
owner to a benamidar which was not really intended 
to effect a transfer. 46 C. 566 (PC), Foil. 83 Ind. 
Cas. 74 = 35 M.L.T. 29 = 1924 M.W.N. 733=47 Mad. 
896 = A.I.R. 1925 Mad. 22=47 M. L. J. 415 (F.B.). 

-Right to eject—Co-sharer. 

YVheie a person who is entit'ed to a lesser share 
in a land, brings a 6uit for ejecting a trespasser, 
he cannot get a decree for possession ol the whole 
of the land, but is entitled to recover possession only 
to the extent of his share, although he can retain 
possession of the whole <-f the joint properly as against 
a trespasser. 115 Ind. Cas. 180 = 49 C.L. J. 83 = A.I.R. 
1929 Cal. 28. 

-Right to eject—Co-sharer. 

One of several co-owners can sue trespasser for 
ejectment without joining the other co-owners as 
parties to die action. 1 13 Ind. Cas. 886 (Nag.). 

-Right to eject—Co-sharer. 

One co-sharer can sue a trespasser in ejectment on 
behalf of himself and his other co-sharerf. 90 Ind. 
Cas. 8o4 = A.I.R. 1926 Oudh 144. 

— -Right to eject—Co-sharer—Non-t transferable 

holding—Transfer—recognised by some joint owners— 
Effect. 

If some of the joint landlords of a nun-trans¬ 
ferable occupancy holding recognise its transferee 
as their tenant, the latter cannot be treated as a 
mere trespasser; and no one co-sharer can sue in 
ejectment on the ground that since the transfer the 
holding fell to his share in partition, to Q. L- J- 618 = 

4 Ind. Cas. 740. 
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■Right to eject—Different titles. 


Patkar, J.—If a landlord brings a suit for posses¬ 
sion on a rent-note and faiis to recover possession 
on the ground that the rent-note is not proved, lie 
is entitled to bring a suit for ejectment on his title 
as ovvuer and on the allegation of a different legal 
relation between him and the defendants arising out 
of holding the lands and paying the rent in respect 
of them to the plaintiffs, 8 Bom. 174 (F.B.), Foil. 
114 Ind. Gas. 269 = 30 Bom.L.R. 1583. 

Right to eject—Grounds. 


A Criminal complaint against landlord by tenant 
does not render him liable to ejectment. 91 Ind. Gas. 
, o 55 = «3 O. L. J. i94 = A.I.R. 1926 Oudh 263. 

-Right to eject — Grounds. 

A landlord who has a mere right of reversion 


expectant on the determination of the tenancy and 
who has not as against his tenant the right to end 
the tenancy cannot maintain ejectment against a 
third person merely because that third person has no 
title in himself. 78 Ind. Cas. 497 = 28 C.W.N. 602 = 
39 C. L. J. 356=A.I.R. 1924 Cal. 900. 

Right to eject — Grounds — Alteration of 
premises. 

Where the original possession was permissive 
subsequent alterations of the premises cannot give 
rise to cause of action, 18 A. L-J. 781, Foil. 75 
Ind. Cas. 8t3=A.I.R. 1924 All. 727. 


Right to eject—Heir of person in possession. 

A heir of a person in possession is entitled to bring 
a suit for possession against one who has no better 
title. 10 A. L. J. 518=17 Ind. Cas. 469. 

-Right to eject—Landlord—S u it by. 

^ landlord can proceed in ejectment against one 
who has been recorded Jong as sole rent-paying tenant 
in revenue records, regardless of any co-heirs' claim. 
2 O. L. J. 74 6 =33 Ind. Cas. 264. 

--Right to eject—Lessor can sue trespasser. 

It is not open to a defendant who is sued as tres¬ 
passer for ejectment by landlord and who does not 
hold under the tenant, to plead that the tenant has 
not abandoned the holding. 69 Ind. Cas. 5 59 = A.I.R. 
1923 Nag. 79. y 

*“ ‘ ‘Right to eject—Licensee. 

An ejectment suit can be instituted by a licensee 
against a trespasser. 15 O. C. 317 = 17 Ind. Cas. 469. 

' ■—■Right to eject—Mortgagor’s right. 

An ejectment suit by mortgagor before his ruit 
tor redemption of the mortgage was decreed is 
premature and unsustainable. 31 Ind. Cas. 464 (U. P, 

t0 e .i e ? 1 —Owner. 

Where a plaintiff had not abandoned the land and 
had no intention of abandoning the land, he has a 
right to sue in ejectment persons who had entered in- 

posscs J Ion - 79 Ind. Cas. 817 = 2 Bur. L.J. 
, 5 — A.I.R. 1923 Rang. 138. J 

7 ^'^* *.° e J* ect —Tenant-in-common. 

rW te p ant 'f n - c L 0mm on can sue in the Madras presi- 
bv thS” i hlS 6hare when the property is forfeited 
(U.P.B R.j" 58 "- 38 M - Fo1 - 32 Ind. Cas. 5 „ 

12. Suit against trespasser. 

^s^s£.r piss!H,tcr * e f ° r *“■« 

uecree for mesne profits has beta 


made, that decree should be considered as a 
decree dependent upon the original decree for eject¬ 
ment, and if that decree is set aside the subsequent 
decree awarding mesne profits on the basis that the 
plaintiff has obtained a decree for ejectment must fall; 
and the same should be the result if the two decrees 
are passed simultaneously, i 14 Ind. Cas. 154 = 48 
C.L.J. 387 = A.!.R. 1929 Cal. 91. 

-Suit against trespasser—Building by trespasser 

—No damages. , 


The principle of English Law quicquid plantatur 
solo solo cedit applies to India, but does not apply 
cither to lessees or to trespassers. 

Where therefore a trespasser erects a building on 
another's land without a bona fide belief as to the 
land belonging to him, the tresp?sser, on being evicted 
by the owner, cannot receive compensation for the 
bunding, but is entitled only to remove it; 2 Pat. L.J. 
600; 21 All. 496 and 20 Bom. 298, Foil. 97 Ind. 
Cas. 394 = A.I.R. 1926 Lah. 694. 


Suit against trespasser—Suit by lessee. 

* « / 


A permanent lease of a trust property in excess of 
the trustee’s powers is not void but only voidable and 
the 1> ssec may use the lease for the ejectment of the 
trespasser from the land. 43 Mad. 433 = 38 M-L J. 
198= (1920) M.W.N. 185=11 L.W. 197 = 27 M.L.T. 
286 = 55 Ind. Cas. 655. 

Suit against trespasser—Right of—Person 


entitled to possession. 

The owner, or person in possession alone can sue 
for trespass; the. beneficiary of a public charity, cannot 
sue without joining trustees as parties. 11. Bur. LX 
2 49 = 50 Ind. Cas. 509. 

Suit against trespasser—Rent Court’s jurisdic¬ 


tion. 


A trespasser can be ejected through the rent Court 
5 L.L J. 196=46 Ind. Cas. 543. 

Suit against trespasser—Lessor’s right. 


A trespasser in actual possession for tyventy years of 
land let out 0 n lease by the owner can be ejected unless 
he has taken a bona fide settlement from a third 
person, whom he believed in fact to be the landlord. 
25 C.L.J. 635=21 C.W.N. 1001=40 Ind. Cas. 271. 


Suit against trespasser—Right of tenant in 


possession. 

A mere trespasser, in spite of the landlord’s support, 
is liable to ejectment by the tenant, against whom He 
cannot retain posse is ion. 1 Pat. L.J. 430=37 Ind. Cas. 
I0 °4- . ... 1 • t ; 

Suit against trespasser—Landlord and tenant. 

A tenant, in possession of land is the proper 
plaintiff to sue for trespass on it. 20 C.W.N. 773 = 36 
Ind. Cas. 8go. 5 ! 

-Suit against trespasser—Co-sharer landlords. 

The rule that all sharers (of the landlord right in the 
land) should unite in a suit to determine a lease is not 
applicable to a suit to eject a trespasser. 24 C.L.J. 
40=21. C.W.N. 117=34 Ind. Cas. 833. 


Suit against trespasser-jurisdiction—Civil 

_ _ 


and Revenue Court, 

If a person trespasses upon a Zamindar’s land foi* 
purposes other than cultivation, a suit to eject him 
lies only in Civil Court; whereas if the trespass is for 
cultivation, the suit lies only in a Rev. Court. 33 Ind* 
Cas. 70. (U.P.B.R.) 00 

•-Suit 


against trespasser — Admission to 


tenancy, 

Receipt of rent, for periods subsequent to the death 
ol a tenant, from a man who is not an heir but takes 
possession of the holding of the deceased tenant, 
amounts to his admission to tenancy, and ft f*e*h 
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statutory period begins from the time he takes posses¬ 
sion of the holding. 2,O.L.J. 730 = 33 Ind. Gas. 247. 

——S n it against trespasser—Suit for declaration 

of title and for possession—Title proved—Position of 
defendant. 

Where in a suit for a declaration of title and for 
recovery of possession from the defendant, the title of the 
plaintiff is proved, the deft, must be deemed a tres¬ 
passer in occupation of the land and is liable to be 
ejected at the instance of the plaintiff. 24 Ind. Gas. 
181 (Cal.) 

——Suit against trespasser—True owner—Rigt of. 

A true owner cannot at all times enter his o w n 
premises and use force and violence to eject a trespasser • 
such an act though not tortious, may yet give rise to* 
Criminal liability, if attended with force or violence. 
(1914) M.W.N. 124=15 Cr.L.J. 225 = 23 Ind. Cas. 177. 

Suit against trespasser—Raiyat inducted by 
trespasser—Rights of. 

A raiyat inducted by a trespasser in good faith has 
full rights and is an exception to the general rule that 
no one can confer a better title upon another than he 
himself has, but the exception will not extend where 
there is no good faith on the part of both. 13 Ind. 
Cas. 194 (Cal). 

——Suit against trespasser—Person in posses¬ 
sion of property can sue. 

The plaintiffs seek to recover possession from 
a _ trespasser who seeks to retain it on the ground 
that he is the owner of the property and plain- 
tirfs cannot sue for possession. Held that since 
plaintiffs were in possession for a long period 
With the tacit acquiescence of the true owners, 
they were entitled to eject the trespasser. 33 

Bom. 499=11 Bom. L.R. 726 = 3 Ind. Cas. 770 . 

—Suit against Trespasser—Tenant disposses¬ 
sed—Lessor’s rights. 

A tenant being dispossessed during the period 
of lease, the lessor connot sue for ejectment of 
the trespasser so far as the immediate possession is 
concerned; he should proceed under S. 42 Sp. Rel. 
Act. 31 All. 271=6 A.L.J. 177 = 2 Ind. Cas. 209 . 

13. Title and possession. 

Relevancy an< * possession—Tenancy—Title — 

In a suit for ejectment of tenant by a landlord 
question of title can only be gone into for the pur- 
pose of determining the main question in the suit 
aDout the relationship between the landlord and 

1930 S? t * 42 33 C,W ‘^ 769=57 Cal * 349 = A.I.R. 

"""“Title and possession—Relative value. 
Possession is prima facie proof of title; and 
>s well established that previous possession is a 
good f° U nd a ti° n for a suit in ejectment, although 
*ne plaintiff who instituted the suit may not be 
♦ h ? establish any title in himself, provided 
nat the defendant does not establish a better 
itle to the disputed property : 6 Bom. 215 , Foil.; 

A T D In L Cas - 906 = 8 Pat. 351 = 11 P.L.T .34 = 

A.I.R. 1929 Pat. 601 . 

""■“iTitle and possession—English law applies 
to India. 

.,Tiie principle of the English Law to the effect 
: Possession is a good title against all but the 

true owner and entitles the possessor to maintain 
ac * lon f° r ejectment against any other person 
nan such owner who dispossesses him has been 
adopted in India. 97 Ind. Cas. 369=A.I.R. 1927 
*-ah. 11. 

■Title and possession. 

Although the plaintiff in an ejectment suit has 


failed to establish a case of letting, he is entitled 
to a decree on the basis of the title unless defen¬ 
dant can show a better title- 97 Ind. Cas. 248 = 
A.I.R. 1926 Sind 98 . 

-Title and possession. 

A person ousted from possession by another 
having absolutely no title is entitled to eject the 
latter however defective the plaintiff’s title may¬ 
be. 78 Ind. Cas. 722 = A.I.R. 1925 Nag. 32 . 

-Title and possession. 

Mere peaceful possession without title is 
sufficient for ejecting trespasser who dispossessed 
plaintiff. 78 Ind. Cas. 228 = A.I.R. 1924 Pat. 709 . 

-Title and possession. 

A plaintiff in a suit lor possession against de¬ 
fendant is bound to succeed if he is able to show 
a better title in himself than the defendants. 

68 Ind- Cas. 601 = 1922 P.H.C.C. 313=2 Pat. 75 = 

4 P.L.T. 267 = A.I.R. 1923 Pat. 72 . 

14 . Miscellaneous. 

-Miscellaneous—Damages — Propriety of 

relief. 

Where a suit for possession is in effect a suit 
for ejectment of the defendants after the removal 
of certain structures put up by them, the Court 
has no power to grant a decree for damages 
instead of granting possession to the owner of 

the land. A.I.R. 1950 Alb 535 . 

--Miscellaneous—Partition —Confusion of 

boundaries by defendant—Right to decree. 

So long as the plaintiff i* unable to identify 
the property from which he desires to eject the 
defendant lie is not entitled to a decree for 
partition and the Courts have no jurisdiction to 
grant the plaintiff’s prayer in such a case, unless 
some equity is superinduced by the act of the 
parties or unless the defendant is shown to be 
a joint tenant or a tenant in common or a co¬ 
parcener or an agent, trustee or one occupying a 
fiduciary position towards the plaintiff in respect 
to the land. This principle has however to be 
applied with reference to the . spcciad features 
of each case; manifest injustice will be the result 
if this principle is confined strictly to those cases. 
Where in a case of confusion of boundaries .if 
was shown that the defendant obtained possession 
from the plaintiff’s father and that the confusion 
was caused by the defendant’^ wrongful act, it 
was held the inability of the plaintiff to identify 
the property was no bar to his right to a decree. 

32 M.L.W. 957 = A.I.R. 1931 Mad. 19 = 60 

M L. J. 85 . 

-Miscellaneous—Alternative plea for use 

and occupation. 

In a suit for ejectment where plaintiff fails to 
prove the contrac t of tenancy, he is not precluded 
from urging his alternative claim for damages for 
use and occupation- 97 Ind. Cas. 564 = A.I.R. 
1927 Cal. 13 . 

-Miscellaneous—Suit for possession—Decla¬ 
ration of title unnecessary. 

The institution of a suit for possession is suffi¬ 
cient to show the plaintiff’s election to treat the 
alienation as a nullity and therefore a separate 
suit is unnecessary and even a separate suit for a 
declaration is in-operative; this rule applies even 
if the ejectment is sought in a revenue Court. 

3 A Cal. 329 ; 37 All. 254 , I'oll. 82 Ind. Cas. 
238 = 22 A.L.J. 846 = 47 All. 2 =*.I.R. 1924 AH. 
785 . 



*35 


EASEMENTS (Extending) ACT (VXH of 1891). 



-Miscellaneous. 

The fact that defendants in ejectment suits 
are entered in the Rccord-of-Rights as occupancy 
tenants is not a sufficient reason for holding that 
the decrees in these suits were w thout jurisdic¬ 
tion or were wrong in law. 5 P.L.T. 535 = 1924 
P.H.C.C. 244 =A.l.R. 1924 Pat. 765 . 

-Miscellaneous. 

When common land was partitioned according 
to Thullas, the land in suit was allotted to 
Thulla Surta and the o.her plot to Thulla Kanoa. 
Tile plaintiffs were in possession (cultivating) of 
the latter plot though they were the proprietors 
of Thulla Surta, and the defendants were 
similarly in possession of the land in suit, for the 
sake of convenience of enjoyment. 

Held, the arrangement was only for mutual con¬ 
venience and the plaintiffs will not be barred 
thereby from getting possession of the land in 
suit from defendants. 79 Ind. Cas. 494 = 4 P.YV.R. 
1923 = A.I.R. 1923 Lah. 1 72. 

-Miscellaneous—Evidence and probabilities. 

It is only in cases where there is no evidence 
of the plaintiff as to dispossession, or, where the 
evidence is valueless, that the plaintiff fails to 
make out his case by merely proving tha,t he had 
an antecedent title and possession and it must not 
be considered that, merely because where evidence 
was given by both sides and the learned Judge 
who had to determine the case, had a difficulty 
upon that evidence or even considered that evi¬ 
dence not altogether satisfactory, he was n®t 
entitled to give weight to the probabilities of the 
case or to any presumptions which might 
properly arise from the fact that the plaii tiff 
had previously been in possession and had title. 
Merely because the Judge has some difficulty in 
arriving at a conclusion upon the evidence or that 
he does not consider the evidence altogether 
satisfactory, he is thereby not precluded from 
looking either at the probabilities of the case as 
disclosed by other parts of the evidence or from 
the presumption which might arise from the 
plaint ff's title. 67 Ind. Cas. 631 = 2 Pat. 1 = V 
Pat. L.T. 460 =A.I.R. 1922 Pat. 432 . 

*-Miscellaneous. 

Where the defendant has been in possession of 
a garden in assertion of a hostile title a suit by 
the alleged owner of the garden for damages for 
appropriation of fruits cannot be maintained. 
But the plaintiff, if he is in time, may bring a 
suit either for recovery of possession or 

™63 y 5 “calT' 35 thC CaSe ma> ' be - 62 InJ - 

Miscellaneous—Findings. 

In an ejectment suit, the Court must come to a 
nnding as to the nature of tenancy and also 
whether the tenancy so found has been put an 

date of suit. 62 Ind. Cas. 390 = 

13 M.L.W. 397 . 

——Miscellaneous—Pending ejectment suit— 
Right to rent. 

It is establ.shed as a general principle that the 
right to demand the rent which falls due during 
the pendency of a suit for ejectment is not in 
suspense during the pendency of the litigation. 

C ?vr\ n 12 244 (P.C.) and 30 Cal. 

r* AC-Se ? r ?xr € £ C(: S'\ 0 nS L t0 £ pneral rule. 48 
Cal. 65-25 C.W.N. 954=A.I.R. 1921 Cal. 525. 

“—Miscellaneous. 

A holder in Berar is liable to eviction, if he 
persists in not paying the amount due, whether as 


rent or revenue before eviction, the court should 
give him an opportun ty of paying the amount 
due from him- 6 N.L.R. 83 = 6 ind. Cas. 927 . 

-Miscellaneous—Distinction between eject¬ 
ment suit and suit for injunction. 

In India distinction between common law 
remedy of ejectment and the equity suit for 
injunction should not be recognized, because it 
woul 1 lead to multiplicity of suits. 11 C.L.J. 
189 = 5 Ind. Cas. 171 . 

- Ejusdem Generis— See: Interpretation of Statu¬ 
tes. 

-Ekabhogam Mirasidar— See: Land Tenures. 

Election. 

See also (1) Civil P.C., O. 2, R. 2. 

(2) Elections offences and inquiries 

Act, 1920. 

(3) Local Bodies. 

(4) Local Municipal Acts. 

(5) Penal Code Ss- 171-B—171-C. 

(6) Religious Endowments Act, S. 8. 

(7) Succession Act, Ss. 167—177. 

(8) T. P. Act, S. 35 * 

(9) U.P. Court of Wards Act, S. 4. 

(10) Will. * 

-Election - Agency—La w as to—Ordinary la w 

of principal and agent—Distinction. 

The law of agency in election cases goes much fur¬ 
ther than the ordinary law of principal and agent. 
Though there may be no direct proof of an actual 
appointment of an agent, a man may be proved to 
be agent of a candidate on various facts and circum¬ 
stances leading to an inference of agency. 29 Pat. 581 
= A.I.R. 1951 Pat. 209. 

•Election—Duty of Polling officer. 

-All that the Polling Officer has to see when the 

voter presents himself to him is whether the name of 
the voter is on the roll. He need not wait to the end 
of the day in respect of every vote in order to see if 
any one else of the same name appears and claims 
that he is the voter on (he Roll. 90 Ind. Cas. 771 = 22 
M.L.W. 507=A.I.R. 1925 Mari. 1207=49 M.L-J. 381. 

——Electoral roll—Old roll continuing till new 
roll takes effect. 

The effect of S. 51 (4) of the Madras Local Boards 
Act, 1920, is that an electoral roll once prepared conti¬ 
nues in time till a fresh roll comes into effect. Elec¬ 
tions held under a six years old roll upheld. 1930 M. 
W.N. 676=32 M.L.W. 439=129 Ind. Cas. 24o=A.I.R. 
1930 Mad. 954 = 59 M.LJ. 907. 

--Injunction—When to be granted. 

It is impossible to lay down an exhaustive rule but 
generally speaking injunctions should be confined to 
preserving the status quo ante, to preventing irre¬ 
mediable damage or loss to the property in the suit, 
or to averting substantial injury. No such conditions 
arise where the Court is moved not to re-instate the 
unseated Councillor, but to unseat the Councillor de¬ 
clared elected in his stead, and thus create a vacancy 
in the Municipal Council pending a civil litigation in 
respect of that matter; in such case there is ground for 
interference. 90 Ind. Cas. 8ig = A.I R. 1926 Mad. 132. 

-Jurisdiction of Supreme Court in Ceylon. 

While the Ordinance constituting the Supreme Court 
in Ceylon does not confer upon it original, but only 
appellate, jurisdiction in civil cases, cognisance of elec** 
tion petitions is a special jurisdiction conferred upon 
the Supreme Court by the Ceylon States Council 
(Elections) Order in Council of 1931. A.I.R. ig 45 . 

37 1 —1945 M. W.N. 536= ( 1945 ) 
2 M.L.J. 314 (P.C.). •* m 
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_Nomination paper—Rejection grounds. 

Where the rejection of the nomination papers was 
on the ground that it did not give the number of the 
ward for which the candidates ( ecided to stand; and in 
the other case on the ground that the thumb mark of 
the seconder of the candidate had not been attested, 

Held, the rejection of the nomination papers was 
not in law justified. 73 Ind. Cas. 619 = 47 Mad. 585 = 
17 M.L-W. 43' = 32 M-L.T. 178=1923 MAV.N. 266 = 
A.I.R. 192 3 Mad. 475 = 45 M L. J. 23. 

--Nomination papers—Voters right to sign more 

than one. 

In respect of a single vacancy to represent a con¬ 
stituency on a Taluk Board, there were three candida¬ 
tes for election, the plaintiff and defendant 2 being 
two of them. After defendant 2’s nomination paper 
was fiied, three nomination papers proposing the 
plaintiff were filed. Out of these one was rejected as 
the proposer had also subscribed as seconder the earlier 
nomination paper of defendant 2. The second was 
rejected because the seconder had as proposer subscribed 
the earilier nomination paper of defendant 2. The 
third was also rejected on the ground that the same 
voter, who had subscribed as proposer plaintiff’s second 
nomanation paper had also subscribed as proposer the 
third nomination paper the President, being of opinion 
that the moment the voter subscribed paper No. 2, his 
right became completely exhausted and he had no 
further right to sign his name on any subsequent 
nomination paper. PlaintifTsued for a declaration that 
he was validly nominated and for an injunction, 
restraining the President from holding the election. 

Held, that where the rules enact that no voter shall 
be at liberty to nominate mote candidates than there 
are vacancies, what is sought to be prevented is that 
no voter shall nominate a larger number of candidates 
than there are vacancies and not that a voter shall be 
forbidden from subscribing more than one nomination 
paper in favour of the same candidate There was but 
one vacancy and the voter put forward but one candi¬ 
date. u8Ind. Cas. 289 = 30 M.L-W. 345 “A.I.R. 
1929 Mad. 607 = 57 M.L.J. 40. 



-Objection petition—Amendment of—Delay. 

An application for an amendment of the petition 
filed after the expiry of the days allowed for an objec¬ 
tion petition may, in the discretion of the Judge, be 
allowed. 92 Ind. Cas 100=24 M.L.W. 2i3 = A.I.R. 
>926 Mad. 396. 

— -Powers of Court. 

It is outside the province of an election Court to 
allow any candidate to examine the voters to show 
how the voters voted. The Court is only entitled to 
consider the correct reception and the correct refusal 
of the vote. 115 Ind- Cas. 59=1928 M.W.N. 549 = 
A.I.R. ig 2 8 Mad. 1077. 

Power a of Court. 

The Court has jurisdiction to enquire into election 
matters and if necessary declare the election void as the 
sanctity of a nomanation paper which ha6 been 
accepted by the Chairman can be questioned after 
the election. 92 Ind. Cas. 119=1926 M.W.N. 57 2= - 
24 M.L-W. 2o8=A.I.R. 1926 Mad. 319. 

Recount—When to be ordered. 

Where a miscount is alleged by the petitioner and 
his application is supported by a verified petition, and 
the Court is satisfied that there is a reasonable ground 
u petitioner’s belief that there has been a miscount, 
the Court has jurisdiction to grant a recount. 30 
M.L.W. 949=A.I.R. 1930 Mad. 195 = 58 ML J i>8. 

"•—"■Returning officer —Function of—Decision is » 
Judicial one. 

The function of the Returning Officer in deciding a 
question as to the eligibility of a candidate for election is 


in the nature of judicial function and his decision is in 
the nature of a judicial decision. 79 Ind. Cas. >042 — 

51 Cal. 279--=39 C.LJ. 58 = A.I.R. 1924 Gal. 761. 

-Revision—Procedure. 

If a civil n virion petition should be admitted in 
respect of election petitions, care should be taken for 
disposing of it as early as possible. 103 Ind. Cas. 821 
= A.I.R. 1927 Mad 935. 

-Right to nominate—Part of franchise. 

The right to nominate a candidate is undoubtedly 
part of lire franchise and a denial of that right doeB 
constitute a denial of the franchise. 99 Ind. Cas. 18 = 
1926 M.W.N. 842 = A.J.R. 1927 Mad. 22. 

-Right to Vote — Deprivation — Right to 

damages- 

If a man entitled to vote or to be a candidate at an 
election is wrongfully deprived of that right, an action 
for damages lies against the person so depriving him. 

1 Smith’s Leading Cases 295, Foil. But if the act by 
which the right is interfered with is an act done in a 
judicial capacity, no action lies unless the act is clone 
maliciously which in this context really means dishones¬ 
tly. 73 Ind. Cas. 619 = 47 Mad. 585=17 M.L.W. 431 
= 32 M.L.T. 178=1923 M.W.N. 266 = A.I.R. 1923 
Mad. 475 = 45 M L J 23. 

-Right to vote—Deprivation of—Good ground 

for damages- 

Where a duly qualified person entitled to be upon 
the electoral roll or candidates’ list of a Municipality 
or other con>titnency, is wr< npfully omitted therefrom 
or mijde>Cribed therein, so as to be deprived of lm right 
to vote or so as to have his nomination rejected though 
the nomination may have been accepted before the 
actual election, he is entitled to recover damages winch 
may be made punitive where the omission is the result 
of malicious omission. The liability of the members 
including the Executive Officer and the Municipal Board 
itself mu s t be decided according to the ordinary general 
principle of the law of principal and agent, 50 that it 
may be placed upon the right shoulders. 65 Ind. Cas. 
984=44 All. 202-20 A.L.J. 1 = A.I.R. 1922 AH- 1. 

-Secrecy of ballot. 

In an election two members by ptevious arrangement 
with a candidate used blue pencils to assure him that 
they had voted for him and election was sought to be 

cancelled on the ground that the secrecy of the ballot 

wa« violated, , , , r 

Held: that unless it could be proved that the use ot 
blue pencils indicated the persons who used them, the 
election would not be rendered invalid; to C.P. 733 ,* 
A.I.R. 1925 Mad. 614 and A.I.R. 1924 Mad. 7*A 
Foil. 120 Ind. Cas. 851=30 M.L.W. 536 = A.I-K. 
1930 Mad. 97 = 57 M-L.j. 481. 

—i—Setting aside—Effect—Fresh election. 

Where the election to one of the seats in a con¬ 
stituency is set aside it is desirable that the Court 
should set aside the election for the whole constituency 
and order a fresh election- 34 CAN .N. 741 = 129 I'ld. 
Cas. 422 = 58 Cal. 87 = A.I.R. 1931 Cal. 36. 

-Setting aside—Effect—Second election. 

Where a candidate, who stands next in rank and who 
challenges an election, claims the seat and the dis¬ 
qualification under which the successful candidate is 
ultimately found to labour was not known to all o r any 
of the voter-who cast their votes for him, a second 
election must be ordered and the candidate who stood 
next in rank cannot be declared elect'd. (i 9 ° 4 ) 1 K- B. 
74 Foil. 00 Ind. Cas. 769 =, 9 2 ^ M.W.N. 824 = 48 Mad. 
509=22 M.L.W. 320=1925 M.W.N. 783 = A.I.R. 1925 
Mad. 11 19=49 M.L J- 606 (F.B.). 

_Validity—Breach of rules. 

A voter who writes the name of the candidate 
against the space left for the cross-mark commits a 
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breach of the election rules. 90 Ind. Cas. 1055 — 22 
M.L.VV. 24=A.I.R. 1925 Mad. 1173. 

-Validity—Breach of rules—Effect. 

The mere breach of a rule, however, whether 
mandatory or directory will not invalidate an election 
Unless the result of the election has been materially 
affected by such breach. 72 Ind. Cas. 902 = 16 M.L.W . 
898=1922 M.W.N. 813=46 Mad. i23 = A.I.R. 1923 
Mad. 254 = 44 M.L.J. 69. 

-Validity—Bribery and Personation—Irregu¬ 
larities —Electing officer empowered to decide objection 
—Decision, questioned in a Civil Court. 

At an election of a temple trustee, the agent of the 
successful canditatc abetted the false personation of a 
dead voter. There was no proof that the candidate 
authorised or ratified the agent’s act but the inclusion 
of his vote did not affect the result of the election: 
Held, that the false personation did not invalidate the 
election, though the vote included ought to be rejected. 
(Per Sadasiva Aiyar, J.) The Common Law of 
England relating to Parlimcntary elections cannot 
govern the election of a temple trustee. The fact that 
certain voters were carried to the voting booth at the 
expense of a candidate does not vitiate the election. 
(Per Napier, J.) Personation by itself docs not invali¬ 
date the election. I he number of votes given by per¬ 
sonation should be struck off. An election is not vo d 
because the agent of a candidate had been gu Ity of one 
or two cases of bribery. (Per Sadasiva Aiyar J., 
Napier J., contra) Where the electing officers were 
given the power to decide the objections as to persona¬ 
tion and to allow or to disallow the votes at their 
discretion, Held, that the decision given by the electing 
officers honestly on the objections raised cannot be 
questioned by a n y proceedings in Court. 17 M.L.T. 
33 i =(>915) W.W.N. 290=2 L.W. 383 = 28 Ind. Cas. 

DI2. 

•Validity—Change of place and time—Effect. 

rnon rro rvf J *I r .« • 


other paper? and for leave to inspect them, gave notice 
only to the Commissioner of the Corporation of Madras 
and ordered inspection to be given at the Corporation 
Office. No notice of the application was given to the 
successful candidates who were the other respondents. 
On a revision petition by one of the successful candi¬ 
dates, 

Held; in a case of this kind the maxim audi alteram 
partem has to be applied. No order should have been 
passed without hearing the opposite side. Further, in 
such case the Court before ordering inspection must be 
saitisfied by evidence on oath that it is reasonably and 
bona fide necessary to have such inspection. The 
power of ordering inspection of the ballot papers should 
be exercised by the election Court with the greatest 
circumspection. 1949 M.W.N. 308 = 62 LAV. 365-= 
A.I.R. 1949 Mad. 835= (1949) 1 M.L.J. 616. 

•Validity—Rules regarding 

^ r .1 1• t r 


Mere change of place and time of meeting where an 
election is to take place docs not vitiate the election 
when no voter is misled or prevented in any w ay from 
voting. 91 Ind. Cas. 642 = A.I.R. 1926 Cal. 665. 

—Validity of—Infringement of rules. 

Where rules have been framed for the conduct of 
elections, they may be either mandatory or directory. 
An mfrmgemcntof the former class of rules avoids 

the election. W here an infringement Qf a direcl 

rule is proved, the burden rests upon those who 
maintain the validity of an election notwithstanding 

gc-ras .us. x—a 

Rules C 940 ).R S , 8 7 ASStmb,y 

in* maximum^ Numher of vo,„ recorded exceed. 

maximl'tha.Tanb" giv^theX^ ^ XCeeds th <= 
void^spwjaUy^hMi’thefe^r^no^ru,^ 0 ^^ 

such contingency. 32 Cal. L.J. 124=60" Ind‘ca^" 

notice to the successful candidal de wuhout 

Of iuaSS candidates' for”^ "Vf ''-.ion 

and d ' posit ° f - **>'<>« p%-: 0 ".ect,r r °ots 


The name of the candidate for whom the vote was 
not cast being struck out on the voting papers does 
not invalidate the vote. The appearance of a tracing 
of some letters under the cross-mark made on the 
voting paper against the name of one of the candidates 
does not invalidate the vote unless the marks are 
such that the voter may be identified from them. 
Where the cross-mark is bisected by the line between 
the names of the candidates no clear intention of 
the vote having been cast in favour of one candidate 
or the other can be gathered; and that vote should 
be excluded from the votes counted. The presence 
of writing other than the cross-mark would invalidate 
the vote only if it should be found that the writing 
is a mark by which the voter may be afterwards 
identified. [Woodward v. Sarsons, 10 C. P. 733, 
Rel. on J It must be either a mark which on the 
face of it sho w s or may show the person who has 
voted or with regard to which there is evidence on 
the record which shows that the mark was put in 
there by some pre-arrangement or conspiracy by reason 
whereof by looking at the mark one will be in a 
position to say that it is the vote of such and such a 
person. In other cases also if the intention that the 
voter should be identified could be gathered from the 
mere appearance of the writing the vote will be 
rejected. 87 Ind. Gas. 216 = 21 M.L.W. 6 «t 4 =A.I.R. 
1925 Mad. 614 = 48 M. L.J. 268. 


■Validity—Rule as to. 


The rule that when the number of votes recorded 
exceeds the maximum that can be given at an election 
must be void, is perfectly sound, especially when 
there are no rules to meet such a contingency. 60 
Ind. Cas. 547 = 32 C. L.J. 124. 

- -Validity—Supreme Council—Voting by mem- 

bers of local council before taking oath of 

allegiance—Effect. 

The omission, by a member of a Local Council, 
to take the oath of allegiance does not make him 
incompetent to vote for the election of members‘to 

Ind 0^676 Leglslative Counc il* 4 * Cal. 384=20 
Vote—Significance of. 

th J h ' gi Y in & ° f . a vote does not necessarily involve* 
the exercise of judgment at all, it involves merely 

Th,t P - C J 6IOn ° r ? ntimat >oa of a wish or choice. 
iud^rn^nt^^K OI " • choice may indeed be actuated by 
or canrTr* ma >\ also be actuated by mere whim 

is arrived’ I £ c *{ lod . by which the wish or choice. 

Dertnn * u who ?V immaterial, so long as the 
exDresses P nr ^. om thc , dut y. of giving the vote is cast- 
arrived at V. hlS wish or choicc » however 

A I.R 1% B°m 6 t a ’ 759=29 Bom L ' R ' 
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—-Voter’s right to canvass. 

A right to canvass for or against a candidate can¬ 
not be regarded as a special right of a voter and 
much less as part of the franchise of a voter. If 
indeed it be a right, it is a right which a voter 
enjoys perhaps with thousands of others who aie 
non-voters and it is impossible to recognize or give 
efiVct to any such right inlaw. 99 Ind. Cas. 18=1026 
M.W.N. 842 = A.I.R. 1927 Mad. 22. 

-Elections offences and inquiries Act (XXXIX 

of I920) — Applicability—Elections for Legislative 
Assemblies under Government of India Act, 1935. 

By the Government, of India (Adaptation of Indian 
Laws) Order, 1937, the Elections Offences and Inqui¬ 
ries Act, 1920, has been amended. The words “or Lieu¬ 
tenant-Governor” have been omitted in S. 12 and an 
election has been defined as the election for the legis¬ 
lative bodies contemplated by Government of India 
Act, 1935 - Consequently the Elections Offences and 
Inquiries Act is still in force in Bi itish India and 
applies to the elections for the Legislative Assemblies 
under the Constitution Act of 1935. A.I.R. 1942 
Pesh. 53 = 201 Ind. Cas. 331. 


•S. It Election set aside—No order as to 
costs—Court cannot award. 

In an election petition case an application was 
made before a. Small Cause Court to execute the 
recommendation as to costs awarded by the Com¬ 
missioners. At the time of the application the 
Governor had ordered the election to be Kl aside but 
had passed no order on the recommendation as to 
costs, though subsequently costs were ordered. 

Held, that the Small Cause Court was bound to 
confine itself strictly to the order of the Governor 
a* being the only instrument that justified execution 
being taken out. As the order of the Governor award- 
mg costs did not exist at the time the application 
was m ade, the Court had no option but to dismiss 
the application. n 2 Ind Cas. 449 = 6 Rang. 470 = 
A.I.R. 1928 Rang. 245. * b 

' ®. **—Order for costs passed by Governor is 

executable in District Court. 

Under S. 12 an order as to costs passed by His Ex¬ 
cellency the Governor in connection with an election 
petition is executable in the Court of the District Judge 
tn th c same way as it were an order by that Judge for 
tnc payment of that amount in a suit; therefore, a 
separate suit for the recovery of costs docs not lie. 
A.I.R. 1942 Pesh. 54=201 Ind. Cas. 452. 

S. *2 Order for Costs— If executable in 
District Court. 

An order for costs passed by the Governor under 

./ 1 tv” f onnect ‘ on with an election is executable in 
tnc Lhstnct Court as a decree f G r payment of money 

made by that Court itself in a suit. An appeal lies 
un er S. 47, Civil P. C., to the Chief Court from an 
r cr of the District Judge refusing to execute thc 

f a * t0 co,t8 « A.I.R. 1942 Pcsh. 53=201 

Ind. Cas. 331. ^ 03 


II ,a r~ R ‘R^ lt of appeal. 

ndcr 5. 12, Elections Offences and Inquiries Act, 
e procedure for the execution of the order for costs 
naer execution is the same as that of a decree for the 

Tud mCnt Tnf mone y by the Court of the District 

8 e> Therefore, it imports that the ordinary inci- 
. «Of the procedure of that Court arc to attach and 

..that any general right of appeal from its decision 
attaches. A.I.R. i 937 Cal. 425 = 41 C.W.N. 893 = 67 
L 'J- 129=172 Ind. Cas. 682. 

•----Electicm Rules—(Local Boards) R. 1 — Inter- 

“Having Jurisdiction” meaning of. 

K t. 10 aCt * com .Pl a * nc d of relating to an election 
that votes given for the petitioner at the elec¬ 


tion were wrongly rejected by the President of 
Taluk Board as invalid and that the President re¬ 
fined to recount the votes when requested to do so, 
took place at a place P. A petition attacking thc 
validity of thc election was presented to the Sub¬ 
ordinate- Judge at C, who had jurisdiction over the 
place where; the candidates were nominated but not 
o\ci the place _where thc alleged irregularities hap¬ 
pened. Accoiding to Rule 1 of the Rules for the 
Conduct of Inquiries and Decision of Disputes re¬ 
lating to Elections (he petition should be presented 
to the District or Sub-ordinate Judge “having juris¬ 
diction”. " J 

Held, that thc expression “having jurisdiction” 
can only mean having jurisdiction over the place of 
thc acts or omissions complained of. 59 M- L J. 194 
= 128 Inch Cas. 146=32 M.L.W. 157=1930 M.W.N. 
649 —A.I.R. 1930 Mud. 832. 

- Electricity Act (IX of 1910,— Scheme of the 

Act. 

The Act is an extremely technical one and the 
proper performance of its requirements demands a 
considerable amount of technical knowledge, and thc 
scheme of the Act is not to impose penalties upon 
consumers or property owners for breaches of technical 
requirements except after an order requiring them to 
comply with certain directions, and it is only thc 
failure to obey such orders, which is made punishable. 
A.I.R. 1936 Bom. 327 = 38 Bom. L. R. 434 = 37 Cr.L J. 

1124=60 B. 770= 165 Ind. Cas. 261. 

-S. 2 (n)—Definition of ‘works’. 

The definition of “works.” in S. 2 (n), Electricity 
Act, is not exhaustive. Nevertheless, a reference to 
other provisions in thc Act indicates that when the 
expression “ works ” is used, it usually means works 
connected with the supply of energy, and not lighting 
installations. A.I.R. 1941 Bom. 100 = 43 Bom. L. R, 
99 = 42 Cr. L. J. 588=194. Ind. Cas. 554. 

-S. 2 (a)—Scope. 

“Works” as defined in S. 2 (11) of the Act includes 
elect 1 ic supply lines. The supply line, therefore, up to 
the point at which it enters the meter comes within 
thc meaning of “works” as defined in S. 2 (n). A.I.R. 
1939 Bom. 48o=I.L-R- (1939) Bom. 496 = 41 Bom.L.R. 
878 = 41 Cr. L. J. 188=185 Ind. Cas. 506. 

-S. 2 (a)—“Works”—Meaning of—Supply line 

if included in ‘works’ under S. 2. 

Although the supply line will be included in the 
word ‘works’, as defined in S. 2, Electricity Act, it docs 
not follow that the works belong entirely to the licen¬ 
see. There is no question of choice in the matter and 
thc consumers are bound to pay by statute and it may 
well be argued that this is -a favour conferred on the 
licensee by the statute corresponding to his obligation 
not to refuse to supply any consumer. A. I. R. 1935 
Lah. 510=158 Ind. Cas. 124. 

— S. 2 (c) —Rules under S. 37 (4.', R. 106 —“Consu¬ 
mer”— Scope of. 

The definition of “consumer” in S. 2 (c). Electricity 
Act, includes any person who is supplied with energy 
by a licensee, and any person whole premises are, for 
the time being, connected for the purposes of a supply 
of energy with thc woi ks of a licensee. Prima facie 
it should be enough to prove either that energy was 
supplied for thc use of the p<r-,ons or that the persons 
were owners or occupiers of premises connected up 
with tlie licensee’s electric system. A.I.R. 1938 Pat. 
15=18 P.L.T, 98G—4 B.R. 203 = 39 Cr. L-J- 206=172 
Ind. Cas. 940. 

-Ss. 3 and 4—Assignment of licence. 

An assignment of a licence can be made by word of 
mouth and from part performance and acting on it, an 
inference may be raised of an assignment. No formal 


i44 



EASEMENTS (Extending) ACT (VIJI of 1891). 


documcnl is necessary. A.I.R. 1944 All. C6-1044 
A. L-j- 43-I.L.R. (1943) AH. £H> 7='914 A.W.R. 
(H*C.) 41 = 214 Ind. Cas. 21. 

_^ (i)(a)—Construction—Government’s opinion 

—In what matters conclusive and in what matters 
not conclusive. 

There is nothing in the language of S. 4 (1) (a) o f 
the Electricity Act or in the subject-matter to which 
it relates upon which to found the suggestion that the 
opinion of the Government is to be subject to objective 
tests. In terms, the relevent matter is the opinion of 
the Government not the grounds on which the opinion 
is based. The language leaves no room for the rele¬ 
vance of a judicial examination as to the sufficiency of 
the grounds on which the Government acted in forming 
an opinion. 

Further, the question on which the opinion of the 
Government is relevent is not whether a default has 
been wilful and unreasonably prolonged but whether 
there has been a wilful and unreasonably prolonged 
default. Upon that point the opinion is the determining 
matter and—If it is not for good cause displaced as a 
relevent opinion—it is conclusive. But there the area 
of opinion ends. 

The question what obligations are imposed on licensees 
by or under the Act is a question of law. The view 
of the Government on law is not decisive. 7b I.A. 57 = 
I.L.R. (1949) Botn. 274 = A.I.R. 1949 P.G. 136=53 
C.VV.N. 469 = 1949 A.IV.R. 249= 1949 A. L.J. 1 13 = 51 
Bom. L.R. 551 =30 P.L.T. 28 = 62 LAV. 707= (1949) 

2 M. L-J- 30 (P.C.). 


- S. 4 (1) fa) — Construction — “ Opinion of the 

Provincial Government ”—Duty of Government—Power 
of Court to investigate or inquire into sufficiency of 
grounds for opinion—Executive or judicial act. 

(Chagla and Coyajee—JJ., Stone, C. J. dis.) : — 
The proper construction of S. 4 (1) (a) of the Electri¬ 
city Act is that the opinion of the Provincial Govern¬ 
ment both in sub-S. (1) and (a) is absolute and un¬ 
qualified and a Court of Law cannot inquire into the 
grounds or reasons which prompted the said authority 
to arrive at that opinion. The act of the Government 
is an executive act and not a judicial act, and the Pro¬ 
vince of Bombay has been made under this section the 
sole Judge, in the absence of a pleading to the effect 
that there was cither malice or collateral purpose; the 
words “opinion of the Provincial Government” qualify 
not only the words “public interest” but also the 
words “wilful and unreasonably prolonged default in 
doing anything”; the words qualify and control the 
whole sub-section. Under S. 4 (1) (a), the only condi¬ 
tion precedent is that the Provincial Government should 
come to a certain opinion with regard to the matters 
enumerated m the sub-section. If the Government 
lorm the opinion honestly, and for the purp <sc specified 
m the Act, then the law precludes the Court from 
substituting its own opinion for that of the Government 
or from inquiring into the validity of the grounds on 
which that opinion was formed. 

Stone, C. J. : ^The Provincial Government must act 

in a judicial and fair manner. S. 4 (1) f a ) Q f the Act 

O 1^1 | -y ^ 1 j , , I ■ t ^ viz., the existence of 

an obligation on the licensee to do something ‘ bv nr 

under the Act,” to the formation of anTpinfon bv the 
licensing authority that the licensee has made a wilfid 
and unreasonably prolonged default of th^ 
in question. In arriving at j * • • obI >Sation 

the Provinciaf^Sov^nme'nT 1 actTtTa 

manner, but the manner of its acting u C,al 

investigation by the Court -rh* ct n , g ls .°Pfn to 

mentioned in S 4 fiWa-i J, P r0 ^? n S e d default 

and not "nne^which^ has* ceased! J 

446 =49 Bern. L.R. 92 =A C LR. d - I94 I 7 L Bl. 


- s. 4 ( 1 ) (c)—Government’s power to revoke 

licence. 

The Act nowhere prescribes the evidence for manner 
in which the Government would be satisfied under S. 4 
(1) fc ). After the supply had begun, or when the 
works had almost completed or when the power was 
exercised long after the time fixed for satisfaction, in 
the licence, satisfaction, in fact, was given by the 
licensee can be presumed. But it is also open to Govern¬ 
ment to fix anv period for the satisfaction and to 
make the period of completion of works and of satisfaction 
as to qualification synchronise and then judge the 
qualification of the licensee with reference to his work. 
In such a case, no presumption can arise by the 
mere exercise of Powers under the licence that the 
Government had, in fact, received satisfaction as to 
qualification of the licensee and it is for the licensee 
if he wants not to exercise the powers under the licence 
before giving satisfaction to Government to insist on a 
condition in the licence that the work shall not 
begin till the satisfaction is accepted and to insist on 
a short term for satisfaction of qualification and a 
long term for the completion of works. 

[ 'I he Government’s decision that the licensee was 
not in a position to discharge its duties arrived at 
within 45 days of the time limit fixed in the licence, 
held justified.] A.I.R. 1944 All. 66=1944 A. L. J. 43 
= 19-14 A.W.R. (II.C.) 41=1 L.R. (1943) All. 907 = 214 
Ind. Cas. 21. 

- S. 4 (1) (c)—Revoking of licence — Timelimit. 

The licensee can doposit security up to the last hour 
of the last day allowed in the licence and licence can be 
revoked for failure to deposit security after the time 
for depositing it had elapsed. Similarly the condition 
that satisfaction as to his qualification by the licensee 
shall be given before any powers are exercised and with¬ 
in the time fixed in the licence operates in favour of 
and against the licensee. So Government can revoke 
the licence even after powers had been exercised by the 
licensee and time fixed in the licence is over. A.I.R. 
1944 All. 66 = 1944 A. L J. 43= I .L.R. (1943) All. 

9°7— 1944 A.W.R. (H.C.) 41 =2 14 Ind. Cas. 21. 
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- 3. 5 — rowers and liabilities 

—Meaning of. 

As cl. (f) of S. 5 comes in operation only after revo¬ 
cation has taken effect under clause (a), there is no 
reason why other clauses namely (b) to (e) also should 
not take similar effect. The words “the powers and 
liabilities of the licensee” in S. 5 fa), therefore, mean 
powers and liabilities” other than those specified in 
b. 5 of the Act. It is, therefore, open to the Government 
to order an electric company under S. 5 (c) to sell its 
undertaking to a particular person after the companys’ 
liabilities under the Act had ceased. A.I.R. 1944 All. 

f. 6 ^7o\ 94 £ii A ‘ L ' J * 43== 1 944 A.W.R. (H.C.) 4 i»I.L.R. 
(>943) All. 907 = 214 Ind. Cas. at. 

„ , 5 . ^ Lands, buildings, works, materials 

“ 5 a " must all co-exist and must be acquired 
getner. Similarly incomplete undertaking can- 

^/T P ^ Sor,,y ordered to be sold, otherwise 

oi a 4 n t,' b K U,Id TP, etc -' one or more of them are 
.V to be sokl ’ there must be evidence to show 
propeny was suitable to, and was used 
All Afil D in?, OS / s °l the undertaking. A.I.R. 1944 

1944 AW R ?hV\ «,= 1 -V- R - 0943 ) All. 907 = 
__<3 41=214 Ind. Cas- 21 . 

’ l ^o) The undertaking existing on the 
£** , Wh '■? the ,icfn ™ was revoked can be 
? to be sold under S. 5 (b). 

Allori 7 -i 4 na')"- 66 — 1944 A.L.J, 43 = T.L.R. (1943) 

A". 907-1944 A.W.R. (H.C.) 41=214 Ind. Cas. 21 . 

7T“I 5 (g'-Arbitration. 

f n ^. e r S. 5 (c), a sale can be ordered in favour 
or a third person and in case of dispute regarding 
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price, the matter can be referred to arbitration. 
A.I.R. 1944 All 66=1944 A L.J. 43 =i 944 A.W.R. 
(H.C.) 41 -I.L-R. ( 1943 ) All. 907-214 lnd. Cas. 21 . 
-S. 5 (d)—Arbitration. 

Section 5 (d) empowers the Government to 
purchase the undertaking “upon terms and condi¬ 
tions similar to those set forth in cl. (h)”. 
Though there is no express arbitration clause 
in S. 5 (d), yet the arbitration clause in S. 5 (b) 
applies to S. 5 (d). A.I.R. 1944 All. 66=1944 
A.L. J. 43 = T.L.R. ( 1943 ) All. 907=1944 A.W.R. 
(H.C.) 41 = 214 lnd. Cas. 21 . 

-S. 5 (f)—Operation of. 

When the licence has been revoked, the licensee 
has the option of disposing of all lands, buddings, 
works, materials and plant belonging to the under¬ 
taking in such manrer as he may think fit under 
S. 5 , Cl. (f) only. That clause comes i.ito opera¬ 
tion only when the earlier clauses have rot come 
into operat or. A.I.R. 19^0 All. 24 = 1939 A.L.J. 983 
= 1939 A.W.R. 848 = I.L.R. ( 1939 ) All. 901 = 186 
lnd. Cas. 689 . 


- Ss. 5 and 52 —Undertaking ordered to be sold 

under S. 5, Electricity Act, and sale price fixed 
under S. 5 read with S. 52 of the Act—Licensee 
refusing to complete the sale or to deliver posses¬ 
sion of undertaking—Purchaser can sue him for 
declaration of title or for injunction, etc., under 
Specific Relief Act. A.I.R. 1944 All. 66=1944 
A.L.J. 43 = 1944 A.W.R. (H C l 41 = 1 .L.R. ( 1943 ) 
All. 907 = 214 lnd. Cas. 21 (D.B.). 

- S. 9 (2)—“Transfer”—If include charge. 

A charge is a transfer within the meaning of 
S. 9 ( 2 ), Electricity Act. Accordingly mortgage 
debentures issued by an Electricity Distributing 
Company without the written consent of the 
provincial Government for the ruipose of secu¬ 
ring a certain sum, and secured by a debenture 
trust-deed, does not constitute a valid charge on 
the undertaking and assets of the company, as the 
charge upon the undertaking intended to be 
created in favour of the debenture-holders is void 
by reason of the provisions of S. 9 ( 2 ) and ( 3 ) 
of the Act. The debenture-holders can therefore 
rank only as unsecured creditors in the event of 
an order for the winding up of the company. 77 
LA. 137 = T.L.R. ( 1950 ) All. 679=54 C.W.N. 
278=63 L.W. 165 = 1950 A.L. J- 390 =A.T.R. 1950 
P C. 85-52 Bom. L-R. 505 = 1950 A.W.R. 582 = 

. (1950) 1 M.L. J. 297 (P.C.). 

—S. 9 ( 2 )— “Transfer”—Charge. 

A “charge" is a transfer within the meaning of 
S. 9 ( 2 ), Electricity Act. [A.I.R- 1940 All. 458 over¬ 
ruled A.T.R. 1941 All. 345=1941 A.L J. 518 = 1941 
A.W.R. 269 =I.L.R. ( 1941 ) All. 691 = 196 lnd. Cas. 
425 (P.B.). 

*"—S. 9 (2)—Transferee of licence selling 
electricity, whether licensee. 

A person to whom a licence has been transferred 
with the consent of the Government and who is, 
in fact, under that licence selling electricity, is a 
person licensed under Part II, Electricity Act, 
to supply energy. A.LR. 1940 All. 458=1940 
A.W.R. 413 = 1940 A.L.J. 449 =I.L.R. ( 1940 ) All. 
568=192 lnd- Cas- 367 . 

[Overruled by A.LR. 1941 AH- 345 (F.B )]. 

~*S. 9 (2), (3)—“Transfer,” meaning of. 

Sub-section (2) of S. 9, Electricity Act is wide. 
The licensee may not transfer his undertaking of 
any part thereof by sale, mortgage, lease, 
exchange or otherwise and the word ‘transfer* is 
* word of very wide meaning; that includes 


every transaction where by a party divests 
himself of his interest. The undertaking referred 
to would include all lands, buildings, machinery, 
lines of supply, goodwill, etc-, m fact, every¬ 
thing which appertains to the snpph of electric-ty 
under the licence. A.I.R. 1937 Rang. 47=167 
lnd. Cas. 707 . 

-S. 9 ( 2 )—Licensee taking partners and 

vesting licence, etc., n partners—No consent 
of Government — Validity—Ss. 24 and 57 , 
Contiact Act- 

A licensee took in partners and the partnership 
deed vested the licence of electricity etc., it; 
them Without the consent of the Goven meet. 
Partners agreed to pay one-tenth of the profits 
to the 1 censer and aft< r his de ath, to his heirs : 

Held, that the licensee transfe rred a part of his 
undertaking within the meaniig 0 f S. 9 ( 2 ) and 
the transaction being without the consent of the 
Government was void under suh-cl. ( 3 ) and that 
Ss. 2-1 and 57 , Contract Act, did no t a ppl\. A.I.R. 
1937 Rang. 47 = 167 lnd. Cas. 7 C 7 . 

-S. 12 —Absence of permission—No inter¬ 
ference by Higli Court. 

A post was erected on the land of a person. Per¬ 
mission from the District Magistrate for ercctiig 
it was obtained not before erecting but after insti¬ 
tution of suit by the owner of land. Lower Court 
dismissed the suit. 

Held, that High Court would not interfere 
with the decision. 114 lnd Cas. 692 = A. 1 .R. 1929 
L a h. 226 . 

-S. 12 —Jurisdiction-Questions as to fixing 

of bracket on private wall. 

Only District Magistrate and not the Civil 
Courts can decide as to whether a bracket should 
be fixed on a particular wall or not by a licensee 
under the Electricity Act and whether the person 
whose wall is being used should be given any 
compensation for it and the appeal 1 cs to the 
Provincial Government under S. 2 A.I.R. 1941 
Pesh. 73 = 196 lnd. Cas. 547 . 

-S. 12 —Powers of District Magistrate. 

There is no law authorizing the District 
Magistrate to grant permission to an electric com¬ 
pany to lay electric line’ over the land of a 
person. 114 lnd. Cas. 692 = A.I.R. 1929 Lah. 226 - 
-S. 12 —Right to object. 

The ordinary rule of law is that whoever owns 
the site is the owner of everything upto the sky 
and down to the centre of the earth, and such 
owner can, therefore, object to the laying of elec¬ 
tric wire on h’S lard altl ougb the line may hr 
la’d more than 30 feet above land. 114 lnd. Cas. 
692 = A.I.R. 1929 Lah. 226 . 

-S. 12 ( 2 )—Public land—Licensee, if can use 

without consent of authorities and without 
paying compensation. 

A licensee cannot place any work on any private 
lands without the consent of the owner or occup : er. 
This consent may he given on such terms regarding 
pa}ment of rent or compensat’on as the parties 
might agree upon. In exccptonal cases where the 
licensee can proceed without the consent of the 
owner, provision has beer made for rert or com¬ 
pensation which is to be fixed by the Magistrate 
or the Commissioner of Pol'ce. In the case of 
public lands, the Legislature clearly intended that 
the licensee would be able to place its works with¬ 
out the consent of the authorities who are in 
charge of such lands and without paying any com¬ 
pensation for the same. In the interest of the 
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public, if it considers necessary, the Government, 
while granting licence might insert a term or con¬ 
dition in it regarding the payment of rent or 
compensation fur the use of such lands and in such 
cases, undoubtedly, a duty to pay rent or compen¬ 
sation Will arise. It depends entirely upon the 
Local Government to decide as to whether the 
licensee would have to pay for the use of lands 
dedicated to public use. A.I.R. 1037 Cal. 521—41 
C.W.N. 1045 = J.L.R. m* 37 ) 2 Cal. 746 = 66 C-L.J. 
5 14 = 173 Ind. Cas. 55 . 

-S. 14 —Costs of removal. 

The defendants were a cor ['oration who bad 
obtained a licence under the Indian Electricity 
Act, (Act 9 of 1910 ) and as licensees under tlie 
Act had put up an aerial line, etc-, of", a certain 
street within the Municipal District of the Munici¬ 
pality of Karachi, the plaintiffs. The Municipality 
having arranged with the North Western Railway 
Co., that the latter should effect an overbridge, 
the aerial line and poles had to be shifted from 
their position. The plaintiffs’ suit was for declara¬ 
tion that the cost of removal should be borne by 
defendants. 

Held: that S. 14 of the Electricity Act applied 
and not the Bombay District Municipal Act and 
that plaintiffs must bear the cost of removal. 95 
hid. Cas. 226 = A. 1 .R. 1926 Sind 115 . 


-Ss. 14 and 19 —Oper ator—Damages—Dama¬ 
ge caused by another company. 

An operator cannot claim damages for acts of 
bis own or done on his behalf and at his expense 
by the owner. Where a gas company was cut off 
from reasonable access toils own property by 
acts done in the exercise of its powers by the 
Electric Supply company and those acts caused 
damage, detriment and inconvenience, held that 
the damage claimed to have been suffered could be 
compensated under S. 19 that S. 14 did not apply 
and the gas company could not be deprived of its 
remedies. 16 Bom. L.R. 961 = 39 Bom. 124 = 26 Ind. 
Cas. 892 . 

-S. 19 —Applicability—Highway — Rights of 

members of public to user of—Rights of Shia 
Muslims to carry tazias in procession through 
public streets—Nature 'of—Licensee company 
authorised under Electricity Act to place 
electric wires at height of 20 feet on public 
streets—Shai Muslims cannot carry through 
streets tazias of greater height. 

The members of the public have a right to take 
part in religious processions in the streets, subject 

°wr UFSe to l * lc rig,lts °f other members of the 
public t° pass and repass along the same streets 
and subject to the powers of the appropriate autlio- 
ntics of controlling traffic and preventing distur¬ 
bance. This right as a normal user of the highway 
does not originate in custom. The rights of the Shia 

tllr 0n J. CC l^ ns ° ut in Procession tazias 

through the public streets therefore are no more 
and no less than the rights of any member of the 

order 0 ’ Subjcct to questions of danger or dis- 

the Lws » ls , , no rcason wh y a member 0 f 
t >c public should not convey along an open street 

me Electric Company has been prantpj r ncn 
under the Eleetriritv aJ. W granted a licence 

town and has bTe n .iv,n °ti c,ect rrcity to 

electric wires at a heightof ?n * to ? ,acc the 


ctricity Act, the Electric Company must be taken 
to have been given the power to abridge the public 
right to carry through the streets objects of a 
greater height and the Shia Muslims would have 
no right to carry tazias along the public street of a 
height greater than 20 feet. Section 19 , Electricity 
Act, requires the licensee to exercise the powers 
given to him (in this case the power to place wires 
20 feet above the strcet)causing as little damage as 
may be; but it gives no right to have the lawful ex¬ 
ercise of the power restrained even if it necessarily 
caused inconvenience. Section 19 , Electricity Act, 
in no case has any reference* to compensation for 
damage, detriment or inconvenience to public 
rights. A.I.R. 1944 P.C. 33 = 48 C.W.N. 307 = 57 
M.L.W. 237=1944 A.L.T. 176=1914 A.W.R.(P.C) 
22=1944 O.W.N. 272=1944 M.W.N. 342 = 71 I.A. 
25 = ( 1944 ) 1 M.L.J. 474=10 B.R. 571 = I.L.R. ( 1944 ) 
All- 191 = 213 Jnd. Cas. 144 (P.C-)- 

[Reversing A.I.R. 1939 All. 280 = 1 .L.R. ( 1939 ) 
All. 237=181 Ind. Cas- 961 .] 

-S. 20 ( 3 )—Right of licensee to enter house 

of consumer. 

It is not permissible for the licensee or his agent 
to enter the house of a consumer against his wishes. 
S, 20 ( 3 ) of the Electricity Act leaves no room for 
doubt on this point. 62 C. 886, appr. I.L.R. ( 1950 ) 
Nag. 453 = A.I.R. 1950 Nag. 246 . 


--S. 21 ( 2 )—Rule providing minimum charge 

to be paid by consumer, held ultra vires—S. 72 , 
Contract Act. 

Under para 8 of the licence which is published in 
the N. W. F. P. Government Gazette, dated 
March 31 , 1932 , p. 354 , and according to S. 21 , 
sub-s. ( 2 ), Electricity Act, no Rule can be enforced 
by the company unless or until they had previously 
teen approved by the Government. The rule made 
by the Khattar Electric Engineering and General 
Supply Company Limited, Dera Ismail Khan, 
asking for a minimum charge of Rs. 25 per annum, 
from consumer had not ben made with the approval 
of the Government. The iule, therefore, is ultra 
vires. 


Where the consumer gave the money to the com¬ 
pany under tie mistake that the company had made 
rules after all necessary legal preliminaries had 
been gone through, this is certainly not a mistake 
as to any law in force in British India. This is a 
mistake of fact and is covered by S. 72 , Contract 
Act. Besides, if the consumer paid the money to 
the Electric Inspector under protest after he had 
been warned that he would be disconnected if he 
did not make the payments, this is sufficient to 
constitute “coercion” and the consumer would 
be entitled to refund under S. 72 , Contract AcL 
A. I. R. 1939 Pesh. 8 = 181 Ind. Cas. 245 . 

~—Ss. 21 and 23 —Applicability and relation— 
Scope. 

Section 21 , Electricity Act, which speaks of 
regulating the relations with consumers does not 
cover the rates to be charged for electrical energy. 

with that matter is S. 23 
and it is, therefore, competent to an Electric 
Supply Company to enter into an agreement with 
the consumer as to charges for supply, subject to 
the limitation prescribed by S. 23 . 

An agreement for levy of charges on the basis of 

iVi tu ? en ^ r Sy supplied plus proportionate 

58 r u\? 3 7 e*A 1 J 5 £ a 1 * AJ - R * 1932 Cal. 14 = 
L 8 ^ 14 ^ 8 = 35 C.W.N. 933 = 135 Ind. Cas. 721 . ' 

action Failure to supply—Good cause for 


There is nothing in the Indian Electricity Act 
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which bars, either expressly or impliedly, a suit for 
damages against licensee for failure to supply 
energy on proper requisition. 97 lnd. Cas. 537 = 
A.I.R. 1926 Lah. 349. 

- S. 22— Substituted connection —Procedure. 

Before a consumer can be supplied electric power 
from a new connection in substitution of an old 
one he must put in a fresh requisition in writing 
under paras. 4 and 5 of Cl. 6 of the Schedule to the 
Indian Electricity Act. 85 lnd. Cas. 186 = 49 Bom. 
182=26 Bom. L.R. 1206=A.I.R. 1925 Bom. 120. 

- S. 22 and para. 6 of Schedule—Failure to 

supply energy . 

A person entitled to supply of energy under S. 22 
Electricity Act, has a cause of action for a suit 
for damages on account of the licensee’s failure to 
supply energy according to S. 22 and para. 6 to the 
Schedule. The Civil Court has jurisdiction to 
entertain such a suit, since the Act does not provide 
a remedy for the breach of S. 22. A.I.R. 1941 All. 
301 = 1941 A.L.J. 331=1941 O.W.N. 606 = 1941 
A.VV.R. (H.C.) 198 = I.L.R. (1941) AM. 425 = 195 
lnd. Cas. 659. 

-S. 23 (2)—Applicability—Bona fide use of 

lamps for testing purposes without permission 
—Consumer, if guilty under S. 39. 

A consumer of electricity employing electrical 
machinery would be entitled within His own premi¬ 
ses to use all reasonable tests which might be 
necessary to discover a defect. It is not obligatory 
on any one, whatever machinery he may happen to 
use, to call in an expert on every occasion when 
something goes wrong. A man is entitled, if he is 
able, to remedy defects himself in his own plant. If 
in the case of electric supply, it is a reasonable test 
f 9 r a consumer to use an electric lamp and he bona 
fide uses a lamp for this purpose, there is nothing 
in the Electricity Act, or in law to prohibit him 
from doing so- It might even be an implied term of 
the contract between the Company and the consu¬ 
mer that the consumer may use any reasonable test 
to discover and put right any defect. A consumer 
bona fide using a lamp for testing purposes 
without permission is not guilty under S. 39, 
Electricity Act, as his action does not amount to 
dishonest abstraction of the Company’s electric 
energy. Section 23 does not apply in such a case. 
A.I.R, 1934 All. 320 = 35 Cr. L. J. 1274 = 151 
lnd. Cas. 19. 

7-S. 23 (3) (c) —“Such other method”—mean¬ 

ing of. 

Graham, J. —Where the method of fixing charges 
for energy is duly approved by Government as 
required by S. 23 (3) (c) and incorporated in the 
agreement, it is not open to the parties to object to 
Jt so long as the charges do not exceed the maximum 
rate fixed by law. 

Suhrawardy J. —“Such other method” referred 
to in S. 23 (3) (c) need not be totally different from 
the two preceding methods specified in els. (a) and 
b). A.I.R. 1932 Cal. 14 = 35 C.W.N. 933 = 58 C. 
1458=135 lnd. Cas. 721. 

• S. 23 (3), cl. (c) and Schedule, cl. 11 (a)— 
l-evy of minimum charges. 

Clause (c), sub-s. (3) of S.23, Electricity Act, 
contemplates charges made on the basis of con¬ 
ation. A minimum charge is not really a charge 
which has for its basis the consumption of electric 
* n *rsy* Consequently, the clause does not authorise 
an CenSee *° levy minimum charges without any 
Self 6 ® 1 ? 0 * with the consumer. Clause 11 (a) of the 

vneaule only empowers or authorises the licensee 


to levy minimum charges. That clause was inserted 
+ 1 1 ,c « men dment of 1922, to remove doubts on 
the authonty of the licensee to enter into contracts 
with intending consumers with terms for payment 
ot minimum charges. But that power can only be 
exercised by a licensee through a contract entered 
into with a ,1 intending consumer. A.I.R. 1936 Cal. 

789 = 63 C.L.J. 595 = 63 C. 1047 = 

162 lnd. Cas. 811. 


S. 24 Scope and effect—Opportunity to 
pay of] arrears should be given immediately 
before cutting off connection. 

Section 24 does not authorize the licensee to dis¬ 
continue supply to the premises where there is no 
ctelauu. A clause in an agreement giving power to 
the licensee to discontinue supply to any other 
premises owned or occupied by tlie consumer wouUl 
be inconsistent with the Act. 

The power to discontinue supply to a premises is 
evidently a power given in addition to the rights 
to realize the arrears by suit. The consumer should, 
therefore, be given an opportunity to pay off the 
arrears immediately before the connection is cut 
off. 

The provision about cutting off the supply is in 
the nature of a Penal provision and should he 
resorted to last. A.I.R. 1935 Cal. 298 = 39 C W.N 

526 = 61 C. L. J. 111 = 62 Cal. 886=156 h.d 
Cas. 727. 

——S. 24 ( 1 ),—7 days’ notice — Waiver. 

Every one has a right to waive and to agree 
to waive the advantage of a law or 
rule made solely for the benefit and protection 
of the individual in his private capacity, which 
may be dispensed with without infringing an}' 
public right or public policy. 

In S. 24 (1), 7 days’char notice is a provision 

purely for the protection of the* individual 
so that his electrical energy will not be stopped 
without reasonable notice and there is no question 
of public policy involved. If the individual is 
prepared to waive the notice, there is no reason 
why he should not do so. A.T.R. 1937 Nag. 370 
= 20N. L.J 200.= I. L.R. 1939 Nag. 632=171 lnd. 
Cas. 640. 


S. 24, Sch. Cl. VI (1910).—A fuse or cut-out 
is necessary in service line and is kept under 
the licensee’s seal. 

The licence must bear the charge of the ser¬ 
vice line* whether the consumer has paid the initial 
expenditure or not. The licensee can discontinue 
the suply of energy if the consumer’s installation 
is defective. In case of any alleged 
defect, the licensee can refer the matter 
to an electric inspector and be is to decide the 
matter. If energy is supplied to the consumer 
knowing that the installation is defective, the 
consumer will not pay for a new fuse or cut¬ 
out if the old melts on account of defective- 
installation. 79 P. W.R. 1918 = 85 P.R. 1918 = 77 
P.L.R. 1918= 45 lnd. Cas. 171. 

-S 33—“Every person”—Meaning of. 

The term “every person” is not confined to 
persons licensed under parts II and III of the 
Act. Nor is the section confined to cases in which 
the accident actually results in personal injury 
or death. 39 Mad. 686 = 18 M.L.J. 150= 16 Cr.L.J. 
620 = 30 lnd- Cas. 444. 

-S. 37—Rules under—Electricity Rules, 1937 

—S. 24. General Clauses Act (X of 1897),— 
Applicability of. 

The E'lectrici'ty Rules, 1937, were made 
applicable in supersession of the Electricity 
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Rules, 1922 , on March 27 , 1937 . The Electri¬ 

city Rules of 1937 came into force on March 22 , 
1938 . The accused w .s charged under R. 40 -A 
_C t h e Electricity Rules* 1922 fo_r an offence 
commuted between March 27 , 193 / and March 

22 HehE ; that neither R. 40 -A of the Rules of 
1922 nor its corresponding provision K. 48 of 
the Rules of 1937 , appl cd to Die offence and that 
S -24 Geneial Clauses Act, coul 1 not be invoked 

to apply R- 40 -A of Rules of 1922, to the offence 
as thal t section did not apply to rules fr.imed 
under the Act. A.I.R. 1941 Rom 100 = 43 Bom. 
L R. 99 =42 Cr..L .[• 58 S = 19 l Ind. Cas. 554 . 
_S. 37-Rules under -R. 40 -A ( 1 ), Proviso- 
Notification (No. 640 - 27 - 11 ) by- Bombay 

Government on November 15 , 1934 , under. 

Tlu- word "works’' in the Bombay Government 
Notificat on (No. 610 - 27 - 11 ) issued on Novem¬ 
ber 15 , 1931 , refers to in>t illation works and 
not to works connected m- rely with the supply 
of energy and the words their own works 
in the same notification mean works carried 
out by the exempted bodies themselves or per¬ 
haps works belonging to them and not merely 
the works carried out by them on their own 
premises. Hence the installation wot ks which 
are carried out by exempted tlectric supply 

company on other’s prem.scs hut at its own 

expense and which remain its own property fall 
within the notification and are, therel ore, exempt, 
the accused, thus being exempt from the 

operation of R. 40 -A by reason of the notification 
cannot be convicted under R- 46 . A.I.R 1941 

Bom. 100 =43 Bom. L.R. 99 = 42 Cr. L.J. 588 = 
194 Ind. Cas. 554 . 


electric system. A.I.R. t 93 8 Pat. 15= 18 PL.T. 986- 
172 Ind. Cas. 940. 

_ S 27. rules under. R. 106—if ultra vires— Con¬ 
viction under R. 106-Sentence-Fme should be 

adapted to circu* n 6^ an c€s* , . 

Rule 106 framed under S. 37, Electricity Act, is not 

ultra vires, it being a rule which the Government oi 
India had po w er to make and the necessity of a rule, 
fixing responsibility for the integrity of the seals of the 
meter fixed on the consumer’s premises is obvious. In 
case of zi coviction under R. 106, although the break- 
ing of a seal on a incter fixed on a consumer’s premises 
is sufficient to render the consumer Liable to a fine, the 
fine should be adapted to the circumstances of the 

case. A.I.R. 1934 Nag. 245= 17 N-L J. i 4 ° = 36 Cr.G. J- 
36= 151 Ind. Cas. 1039. 

-S. 37—Rules under, R. 106—Removal of seals 

—What amounts to. , 

The evidence for the prosecution showed that when 
the officials of a licensee company visited the premises 
of the accused the seals which the company had affixed 
to the meter placed upon the premises of the accused 

had been removed, . , , r 

Held, that the accused must be held responsible lor 
removing these seals and that his conviction under 
R. 106 read with S. 37 (4) was justified. 116 Ind. 
Cas. 889=30 Cr. L. J. 702= 13 A. I. Cr. R. 11 5 — 1929 
Cr.C. 601 = A.I.R. 1929 Lah. 80 ;. 

- s 37—Electricity Rules—Palghat Corporation 

Rules, Part 2 («*), R. 1 — “Commercial premises” 
meaning of. 

“Commercial premises” mean, in the context of the 
classification rules, nothing more than premises used for 
purposes of business. A. I. R. J 94 1 Mad. 439 - = i 94 * 
MAV.N. 253 — 0940 1 M.L.J. 411 =53 M-L.W. 359= 

I itrl O i f 1 


-S. 37—Electricity R-Ies of 1922, R. 4 1 —Whe¬ 
ther modifies common law liability. 

Under R. 41, Electric Rules, an absolute obligation 
to maintain the electric supply lines that belong to the 
consumers in a safe condition was not imposed upon 
consumers, and under that rule, the obligations of the 
consumers at common law towards those to whom they 
owed a duty to take care was neither increased nor 
affected. Consumers of electric energy for domestic 
purposes should not be made liable to pay compensa¬ 
tion for injuries caused by defects in their installation 
apart from negligence on their part, however the defects 
were caused. A.I.R. 1935 Rang, 401= 13 Rang. 369 = 
160 Ind. Cas 245. 


*—S- 37—Rules under—R, 62 (3^ (a)—Civil rights 
if protect person against criminal liability. 

The civil rights of a person would not in any \\v14 
protect him against criminal liability for his acts anc 
omissions under R. 62 (3) (a). Electricity Rules. H< 
has every right to move against the Electric Supph 
Co. to have the wire removed from over his land; bu 
the wire being where it is, he is not justified in law ir 
effecting additions and alterations in his house making 
the aerial line running over his land accessible other 
wise than by the aid of a ladder o r other specia 
appliance. A* l R. 1934 Pat. 523= 15 P. l. T. 761 = 
I B.R. 10 — 36 Cr.L. J. 21 — 152 Ind. Cas. 11. 

7 S . under, R. 106—Consumer—Scopi 

explained. 

The definition of ‘consumer’ includes any persoi 
who is supplied with energy by a licensee, and an 
person whose premises are for the time being connecte 

z i^ po Tht:c p r^ 

r occupiers of premises connected up with the licensee'! 


-S- 37 ( 2 ) (f)- 

Section 37 (2) (f) empowers the Governnor-General- 
in-Counril to make rules for the whole or any part of 
British India for the protection of persons and property 
from injury by reason of contact with or the proximity 
of or by reason of the defective or dangerous condition 
of any appliance or apparatus used in generation. 
A.I.R. 1931 Mad. 152 = 33 M.L-W. 224=54 Mad. 364 
= 1931 M.W.N, 73 = 60 M.L J. 551 = 130 Ind. Cas. 721. 

-Ss. 37(4), 44—Electricity Rules of 1922, R. 106— 

Whether ultra vires of the Governor-General in 
Council and hence invalid. 

Rule 106 of the Electricity Rules, 1922, is unreasona¬ 
ble, is repugnant to the general principles of law, and 
is in excess of the powers conferred by S. 37 (4) of the 
Electricty Act. It is also inconsistent with the provi¬ 
sions of S. 44 of the Act. Consequently, this Rule is 
ultra vires of the Governor-General in Council and 
is therefore, invalid. A.I.R. 1934 Rang. 178=12 Rang. 
515 = 35 Cr .L.J. 1364=151 Ind. Cas.632. 

-S. 39 —Applicability—"Theft of electricity”— 

Avoiding meter. 

The use of the word ‘mains’ for the words “any 
electric supply-line through which energy is supplied 
by the licensees” in S. 39 in a notice issued by the 
Municipal Engineer to a person accused of theft of 
energy under S. 29, would operate as an admission 
against the Municipality and would be a good defence 
to a criminal charge under S 379 I. P. C. for theft, 
where the word "mains” is qualified by such words as 

outside your meter” the accused gets full notice that 
ne must not take current except through the meter. 
I he W nrd “dishonesty” is a legal expression having 
he same sense as that in which it is used in the Penal 
Code. 27 Ind. Gas. 591 (c). 

—S. 3g— Burden of proof—Purloining of electricity, 
not a trivial offence. 
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The burden of proof of an offence under S. 39, 
Electricity Act, is on the prosecution and proof has to 
be circumstantial in character. 

Where the person charged is the lessee or owner of 
the house and the consumer of the electricity, (that is, 
the person who is officially on the company’s books 
as the consumer of the electricity in the particular 
house) and where there is a large and obvious erection 
on the roof of the house, or in any part of the house, 
where it could not possibly escape the notice of the 
consumer and where, in addition, the person charged 
is the only person who would gain advantage from the 
theft of the electricity, the charge must be deemed to 
have been proved. The purloining of electricity cannot 
be treated as a trivial offence. A.I.R. 1934 All. 60 = 
1933 A.L-J. 1175 = 35 Cr.L.J. 179=. 146 Ind. Cas. 814. 
-S. 39—Ingredients of offence. 

Abstraction i6 not always a necessary ingredient for 
on offence under S. 39. The consuming of the electri¬ 
city and the regular causing of the record of that use 
in the shape of the figures on the dials in the meters to 
be altered is a dishonest user. A.I.R. 1936 Cal. 753 = 
41 C.W.N. 225 = 38 Cr.L.J. 545=168 Ind. Cas. 657. 

-S. 39—OfiFence of theft of electricity, whether 

offence under S. 379, Penal of Code —S. 50— 
Application of. 

The phrase “at the instance of ” means merely “at 
the solicitation of or at the request of,” and the Legis¬ 
lature meant only that a prosecution should not be 
instituted by some independent busybody who had 
nothing to do with the matter. Theft of electricity is 
an offence under S. 379, Penal Code, because of S. 39, 
Electricity Act. It is an offence which was created by 
that section and the Legislature intended S. 50 to apply 
to an offfence of this nature. Therefore, there could be 
no prosecution except at the instance of the Electric 
Company. 

The officers of the Company discovered the theft of 
electricity and they reported it to the Police and asked 
the Police to make an investigation. The Company 
intended that a prosecution should follow according to 
the result of the investigation. They made further 
reports to assist the police, and their officers came into 
Court and gave evidence; 

. Held, that the prosecution was really at the instance 
of the Electric Company, although they may not have 
made the immediate complaint on which the Magis¬ 
trate |ook cognisance of the offence. A.I.R. 1936 All. 
742— 1936 A L. J. 955= *936 A.W.R. 842=38 Cr.L.J. 
53 =T*L.R, (1937) All. 102=165 Ind. Cas. 689. 


_ 39 * 44 ““’Whether separate enactments— 

General Clauses Act, 1897, S. 26. 

For the purpose of S. 26, General Clauses Act, it 

must be taken that Ss. 39 and 44, Electricity Act, are 

to be considered as separate enactments. A.I.R. 1936 

Cal. 753=41 C.W.N. 225 = 38 Cr.L.J. 545=168 Iud. 
Gas. 657. 

—S.40—Applicability—Consumer cutting supply- 
line in own premises and discontinuing supply to 
room in premises—Offence. 

A consumer who cuts the electric supply line of his 
own premises and so discontinues a supply to himself or 
to a tenant of a room in the premises, cannot be 
convicted of an offence under S. 40 of the Electricity 
Act unless such Act in some way affects the Electric 
oupply Company adversely. S. 40 of the Act does not 
apply to such a case, because it cannot be said that the 
consumer maliciously causes energy to be wasted or 
diverted. a a 6 Ind. Cas. 469=47 Cr.L.J. 954 = A.I.R. 
'947 Cal. 339. 

S*.> 40 and a (n)—Injuring “electric supply line 
or works"—Severing electric connection of consu- 
mer —If offence. 

S. ^o of the Electricity Act deals with interference 


or attempted interference with the supply of electric 
current by a licensee to a consumer, or more strictly 
by a licensee to a person to whom the licensee has 
contracted to supply electricity. If a tenant has his 
own meter and therefore his own separate contract villi 
the licensee, the landlord who maliciously severs the 
electric c< nnection of the tenant commits an offence 
punishable under the section. The definition of “works'’ 
given in S. 2 (n) of the Act is so wide that it is 
impossible to hold that anybody who cuts the wires or 
removes switches or in any way interferes with the 
connection between the distributing source and the 
meter of the consumer does not injure the “woiks". 
51 C.W.N. 939=A.I.R. ioj7 Cal. 387. 

-S. 44 (b) — Installation in mandap connected 

with meter in house of owner—Owner is also 
guilty. 

The offence under S. 44 (b) consists in connecting up 
any works, e.g., supply-lines in the mandap with th' 
meter in the house. 

The expression “connects up” in S. 44 (b) includes 
the house-holder who gives instructions to connect up. 
the contractor, if any, through whom those instruction- 
are transmitted to the workman, and the workman, 
who actually does the woik. If the connection is made 
on the instructions of the owner of the house and the 
mandap, he is guilty under S. 44 (b). A I.R. 1043 
Bom. 76 = 44 Bonn L. R.. 800 = 44 Cr. L. J. 365 = 205 
Ind. Cas. 292. 


—S. 44 (b),—Electricity Rules, R. 31—Removal 

of meter from its old position after breaking of seals, 
to new position by extending service line—S. 26 (5). 

Section 44 (b), Electricity Act, does not require dial 
the “works” laid or connected up with any other 
“works” belonging to the licensee must also be “works' 
belonging to the licensee. 

Held, that the accused, in laying the additional 
line from the former position of the meter up to it? 
new position was laying “works” within the meaning 
of S. 44 (b), and he laid that line for the purpose oi 
connecting it with other works belonging to the licensee, 
namely, the old supply line which terminated at the 
original position of the meter. His act, therefore, 
clearly amounted to an offence within the meaning ol 
S. 44 (b): 

Held, further that as the accused broke open the 
seals winch had been placed by the company upon 
the meter, his act clearly amounted to an offence 
under R. 31 (1) of the Electricity Rules. 

Rule 31 of the Electricity Rules does not deal with 
cases which S- 26 (5) contemplates but deals with the 
tampering with the seals placed on a meter which is 
already working. There is, therefore, no conflict 
between R. 31 and S. 26, sub-s. (5). A.I.R. 1939 
Bom. 480= I.LR- (1939) Bom. 496 = 41 Bom. L-R- 
878=41 Gr. L-J. 188=185 Ind. Gas. 506. 

—S. 44 (c),—Charge, held, though defective did 
not prejudice accused—S. 39- 

Section 44 (c), Electricity Act, does not prevent the 
charge being made under S. 39. Section 39 is in fact 
the major offence. The user ol electric current with¬ 
out the intention of paving is all that is required 
under S. 39, which creates a statutory theft sufficien¬ 
tly established against whoever dishonestly abstiacls, 
consumes or uses the energy. The technical rules 
applicable to proving the theft of a chattel do not 
apply to proof of this special offence. 

Held, that the form of the charge was most irregu¬ 
lar. But thiE objection was not one which, in the cir¬ 
cumstances of this case, should receive effect, especially 
because no injustice was inflicted on the accused. The 
specific offences of which they were accused were satis¬ 
factorily proved by competent evidence, and corrobo¬ 
rated iD all necessary respects. There was no ini$. 
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carrijo-c ol’justice. In addition the irregularity 
such as could be, and was cured under bs. 22, 


wds 
and 
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Rang. 70=34 Gr. 


• ucn rvjminal P C. by the finding that the accused 
537 . C oreiudiccd. A minor point that the 

chargeof theft was bad as not alleging that the thelts 
were committed in pursuance ol the consp.racy and 
therefore, not alleging a same transaction, was without 
substance. The specific charge was clear y jo be re at l 
with the conspiracy charge. A-I.R. 193 - P ' C - , u T 

1938 A.L.J. 382= .9 P.L.T. 3 « = f *93«) • M. L J- 

647=39 Cr. L.J. 45 2 = 4 ^ CAN .Ps. 621 = 1938 OAN..V 
4^6-1938 MAV.N. 5<.5 = 4 1{ .R. 490 = 67 CLJ- 'b 
i-40 bom. L.R. 787 = 32 S.L.R. 476 = I.L R .9381 
2 Cal. 295 = 65 I.A. 158=174 Lid. Cas. 1 (P.GJ. _ 

_S 44 ( c )—For presumption under section, 

accused must be “consumer”—Electricity supplied to 
pioprietor of mill—Manager, whether ‘ consumer . 

The presumption given in the concluding portion ol 
S. 44. is not available to the prosecution unless the 
person who is accused as having prevented a metei 
from duly registering, is ‘consumer’ within the defini¬ 
tion given in S. 2 (c). 

A manager of a mill cannot be a consumer when 
the person supplied with energy is the owner of the 
mill. The fact that the papers sent with electric bills 
are signed by the manager, does not make any diffe¬ 
rence. A.I.R. 1938 Pat. 243 = 19 P.L.T. 141=39 Cr ‘ 
L. J. 549 = 4 B R. 563= ! 75 Lid. Cas. 273. 

—S. 44 (d)—Onus to show improper use of elec¬ 
trical energy. 

Section 44 (d), Electricity Act, inter alia, imposes 
a penalty for improperly using the energy of a licensee. 
The onus would, therefore, lie on the prosecution to 
show that there had actually been improper use of 
the energy. The latter part of S. 44 (d) in so lar as 
it relates to cl. (d), does not exonerate the prosecu¬ 
tion from discharging the onus but merely provides 
that in case the.e has been 6uch improper use, die 
consumer himself as defined in S. 2 (c) of the Act, 
will not be able to avoid the liability by saving Uiat 
the energy was used by some person over whom he 
had no control. A.I.R. 1941 Gal. 87 = 42 Cr. L. J. 
472 = I.L.R. (1940) 2 Cal. 571 = 193 Ind. Gas. 746. 

-S. 47—Electricity Rules of 1922, Rr. 31, 37, 

107—Licensee allowing stay-wire on road in unsafe 
condition. 

Where a licensee allows the stay-wire in the road to 
be in an unsafe state, he fails to perform an obligation 
imposed upon him under die Electricity Act and is 
guilty of breach of R. 31 and can be convicted under 

R. 107, Electricity Rules, framed under the Electricity 
Act. A conviction in the alternative under R. 107 and 

S. 47 is not in accordance with law. Where a duty is 
imposed upon a company in such a way that a breach 
of the duty amounts to a disobedience of the law, then, 
if there is nothing in the statute either expressly or im¬ 
pliedly to the contrary, a breach of the statute is an 
offence which can be visited upon the company. 

Per Mya Bu, J.— Rule 37 applies to all electric 
supply lines, and in considering whether the case is 
governed by this rule or not, it is unncce sary to 
determine whether the line in question is a service 
line or not. Under this rule, the licensee is responsi¬ 
ble that all electric supply jj„e s under his control, 

. they are on J ?. consuf ner’s premises, are main¬ 
tained m a safe condition. 

The provisions of R. 3 , deal with the point of 
commencement of supply of energy by the licensee 
to the consumer and not with the question of control 

over an electric Jme as a matter of fact. Rule 31 is 

one of the rules relating to the conditions of supply, 
which is a matter of concern between the licensee and 
, ron5 »gner rather than a matter affecting the public, 
wiereas R. 37 is one of the rules cf precaution for the 


safety of the public. A.I.R. 1933 Rang. 7 0: 

L. J. 1040=11 R- 162 = 145 Ind. Gas. 710. 

_ 47 —Scope—Electricity Rules of 191** R*. 

4, 105, 107—Breach of. 

Section 47, Electricity Act, deals in terms with default 
in complying with any of the provisions of the Act, or 
with any order issued under it, or, in the case of a 
licensee, with any of the conditions of his licence, but 
it does not deal with a breach of any of the rules made 
under the Act. 

Owner charged for accident to workman getting elec¬ 
trocuted. The accused was prosecuted under S. 41, read 
with R. 107, Electricity Rules, 1911. The prosecution 
urged that if there is no rule imposing a penalty for a 
breach of R. 41, then penalty can be imposed under 

5. 47: 

Held, that no penalty could be imposed under S. 47, 
as that section was not intended to deal with breaches 
of the rules. Further, the accused was not an owner 
within the meaning of the Act although he might be 
the owner of the defective wire in question, and Rr. 105 
and 107 imposed penalties on licensees and owners 
who were experts and hence no penalty could be 
imposed on the accused for breach of the rule and 
that there was no rule providing a penalty for breach 
of rules which might easily be broken by a non-expert 
unknowingly. A.I.R. 1936 Bom. 327 = 38 Bom. L.R. 434 
= 37 Cr. L. J. 1124 = 60 B. 770=165 Ind. Cas. 261. 

——S. 50 —Construction—At the “Instance of” 
—Meaning: 

See : Electricity Act. S. 30 . 

1936 A.L.J. 955 = A.I.R. 1936 A. 742 . 

-S. 50—Construction — “At the instance of” 

—Prosecution by District Magistrate on the 
recommendation of Electric Adviser to Govern¬ 
ment-Propriety. 

The expression “at the instance of” in S. 50 
does not mean “on the complaint of” or “with 
the sanction of” but only means “at the asking” or 
“the suggestion of.” Hence a prosecution for 
contravention of Rr. 49 and 57 of the Electricity 
Rules started with the complaint of the District 
Magistrate on the recommendation of the Electric 
Adviser to the Government is not invalid. A.I.R. 
1944 Nag. 380 = 218 Ind. Cas. 21 = 1 . L.R. ( 1944 ) 
Nag. 692=1944 N.L.J. 475 . 

-S. 50 —‘Person aggrieved*. 

• A licensee-company is a person aggrieved 
within the meaning of S. 50 . 116 Ind- Cas. 889 = 
30 Cr. L. J. 702=13 A. J.-Cr.R. 115 = 1929 -Cr? C. 
601 = A.I.R. 1929 Lah. 867 . 

—— Ss. 50 , and 39—Prosecution—Right to start. 

Prosecution for the theft of electric energy can 
be instituted only by one of the persons mentioned 
in S. 50 of the Electricity Act. A prosecution not 
instituted at the instance of the Government or an 
Electric Inspector, but by the Executive Officer 
of the Cantonment Hoard who had no authority 
from the Board to institute proceedings, should be 
quashed. A.I.R. 1935 Lah. 191 ( 1 ) = 35 P. L. R. 
758 = 36 Cr.L.J. 736 ( 1 ) = 155 Ind. Cas. 421 ( 1 ). 

-Ss. 50 and 44 —Offence against company. 

A person who is directly in charge of the pro¬ 
perty of an electrical company comes within the 
description of the “person aggrieved” by any 
offence against the company, or by any tampering 
with its meters, or wrongful appropriation of 
electric current. A.I.R. 1938 Pat. 15 = 18 P.L.T. 
986 = 39 Cr.L.J. 206=4 B.R. 203 = 172 Ind. Cas. 940 . 

-S. 52 —Award under—Notice . 

In case of an award under the Act as required 
by Arbitration Act notice and filing of an award 
in the Court has to be. given to parties entitled 
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to raise objections, and if the objection succeeds, 
the award is liable to be set aside but if it is 
properly filed, it can be enforced as if it were a 
decree of Court. An award which has not been 
properly filed under the Arbitration Act, 1899 , is 
not final and is not enforceable as a decree of 
Court. A.I.R. 1944 All. 66 = I.L,R. ( 1943 ) All. 
907 = 1944 A.L.J. 43 = 1914 A.W.R. (H.C.) 41 = 214 
Ind. Cas. 21 . 

•-Sch. Cl. (vl) ( 2 )—Service line paid lor 

by consumer — Ownership in — If vests in 
consumer or licensee. 

The service line which is paid for by the con¬ 
sumer at the ti'me the connection for the supply 
of electric energy is obtained from the licensee, 
remains the consumer’s property, and there are no 
words in the Electricity Act vesting the property 
in the service line in the licensee. Sub-Cl. ( 2 ) 
of Cl- VI of the Schedule to the Act which provides 
for the maintenance of the service line by the 
licensee strengthens rather than weakens the claim 
of the consumer to the ownership of the line. 

I.L.R. ( 1950 ) Nag. 453 = A.I.R. 1950 Nag. 246 . 

- Sch. Cl. 6, prov. (2) — Discontinuance of 

supply—Conditions. 

A part of the electric apparatus namely the 
seals, of the cut-out were not in good order and 
condition. As a result of this defect there had 
been a leakage of energy, 

Held, such a state of things must certainly be 
deemed to be “likely to affect injuriously the use 
of energy by the licensee or by other persons,” 
and accordingly the electric company were 
entitled upon discovering this condition of things, 
to discontinue the electric supply. 

Where a main fuse was burnt out, in other 
words, where the cut-out became defective, 

Held, the company was entitled to discontinue 
the supply of energy to the consumer. 75 Ind. Cas. 
456=4 Lah. 182 = 6 L Lj. 86= A.I.R. 1924 Lah. 142 . 

-Sch. Cl. (vi) ( 3 )—Reference to Electric 

Inspector— Agreement between parties— If 
necessary. 

Cl. 6 ( 3 ) of the Schedule to the Electricity 
Act not only requires that a dispute as to the 
cost of any service line should be referred to the 
Electric Inspector but it also compels him to 
decide the matter when it is referred* Therefore 
an agreement between the parties to the dispute 
in relation to such a reference is unnecessary. 

.A.I.R. 1947 Lah. 309 . 

• • 

-Sch., para. 12 —Scope of. 

Paragraph 12 of the Schedule applies only to the 
preliminary negotiations leading up to an agree¬ 
ment for the supply of the electricity. Once the 
price to be charged and the mode of ascertaining 
the charges have been agreed, any dispute as to 
what that agreement was is not a matter of 
arbitration but a matter for Civil Court. The 
paragraph does not apply to a dispute arising as 
to what i9 due for any particular year. A.I.R. 

1944 Lah. 441=46 P.L.R. 218 = 217 Ind. Cas. 305 . 
——Electricity Rules (1937)— See also Electri¬ 
city Aet S. Zy— R. 31. 

Removal of meter from its old position after 
breaking of seal to new position by extending 
service line—Offences under S. 44 (b), Electricity 
Act and R. 31 held, committed. A.I.R. 1939 
Bom. 480 = I.L.R. ( 1939 ) Bom. 496=41 Bom. 
L.R. 878=41 Gr.L. J. 188=185 Ind. Cas. 506 . 

—— R. 40 -A (1), Proviso: —Accused being 
exempt from operation of R. 40 -A, cannot be 
convicted under R. 46, Electricity Rules, 1932. 


A.I.R. 1941 Bom. 100 = 43 Bom. L.R. 99 = 42 

Cr.L. J. 588=194 Ind. Cas. 554 . 

-R. 48 (1)—Breach—what is. 

It is not in every case that the prosecution is 
called upon to prove that a re-wiring has altered 
the capacity or character of old installation. It 
is only when there is replacement of lamps, fans, 
fuses, switches and other component parts of the 
installation that the alteration in capacity and 
character have to be examined. This exception, 
however, will not apply to electrical installation 
work including additions, alterations, repairs and 
adjustments of existing installations. W here the 
wires originally fixed on the surface are subse¬ 
quently buried in the walls, there is certainly an 
alteration in the system and not a case of replace¬ 
ment and a breach of R. -18 ( 1 ) is committed. 
A.I.R .1940 All. 5 = 1939 A.L. J. 1032 = 1939 A.W.R. 
789 = 41 Cr.L.J. 230 =l.L.k. ( 1940 ) All. 67 = 185 
Ind. Cas. 709 . 

-Rr. 49 , 57, 120 , 124 —Liability for breach. 

Where death is caused by electrocution in the 
compound of a college on account of the insulating 
material of the electric pump and earthing of the 
wire being defective, the Principal of the College 
or the Secretary or and Ckief Executive of the 
governing body of the Society running the College 
is liable to prosecution. A.I.R. 1944 Nag. 380 = 
I.L.R. ( 1944 ) Nag. 692=1944 N.L.J.-I75. 

-Ch. VIII, R, 60 —Applicability — If relate 

solely to main aerial lines—Service aerial lines 
if also governed. 

It cannot be said that Ch. VJII of the Elec¬ 
tricity Rules, which inter alia, contains Rr. 69 and 
7O, relates solely to main aerial lines and not to 
mere service lines- Having regard to their defined 
meaning, to the otherwise plain and ordinary 
meaning of the words used therein and to the 
clear scope and Pu;pose of Ch. Vlllof the rules, 
that chapter and more particularly R. 69 ( 1 ) (b) 
apply equally to main and service aerial lines. 25 
Pat. 571 = A.I.R- 1947 Pat. 339 . 

-R. 60 ( 1 ) (c)—Applicability — Under-ground 

serrvice cable—“accessible”—Meaning of R. 39 . 

R. 60 ( 1 ) (c) of the Electricity Rules was not 
intended to apply to an under-ground service 
cable. The requirement of R. 39 , which is appli¬ 
cable to a service line “placed by a licensee on 
the premises of the consumer which is under 
ground or which is accessible without the aid of 
a ladder or other special appliance,” is that it 
should be insulated and protected as directed in 
the rule. There is no specific requirement that 
there should be any metal covering. R. 60 ( 1 ) 
(c) applies to supply of medium or high pressure 
and it requires a conductor to le completely 
enclosed inja mechanically strong metal casing or 
metallic covering, etc. A cable which is only 
accessible by a considerable amout of digging is 
not “accessible” within the meaning of R. 60 
( 1 ) (c). 49 Cr.L.J. 452 =A. 1 .R. 1948 Cal. 277 . 

-Rr. 69 and 7O—Charge of contravention— 

Point of time to be considered—Question for 
consideration. 

In a trial on a charge of contravention of Rules 
69 and 70 of the Electricity Rules, 1937 , the ques¬ 
tion is not whether any of the main aerial lines 
are in fact accessible from any part of the build¬ 
ing so far as it had been constructed at the date 
the complaint is lodged, but whether, at any time 
prior to that date, the accused had commenced 
work uPon a building which at some time in the 
course of its complete construction would b^ 
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accessible otherwise than by the aid of a ladder 
or other special appliance to any mam aerial v.He- 
25 Fat. 571-A.I K. 1947 Pat. 339. 

_Rr. 69 (1) and 70 (3)— Scope—Contravention 

_If continuing oifence — Of fence when 

C °The offence of contravention of Rr. 60(1) and 
70 (3) of the Electricity Rules is complete when 
the work complained of is commenced* Having 
regard to the onus of remedying any dan/erous 
accessibility to an aerial line placed by R. 70 (2) 
upon the Electric Supply Company, R. 30 (3) 
cannot be read as giving rise to a continuing 
offence. 25 Pat 5 7 1 = A.I.R. 1947 Pat. 339. 

-R. 123—Applicability — Person actually 

carrying out installation —if guilty. 

The person who actually carries out the 
installation is not guilty of an offence under 
R. 123, Electricity Rules; the person under whose 
immcd-ate supervision the work is carried out 
is guilty. A.I.R. 1940 All. 5 = 1939 A.L.J 1032 = 41 
Cr. L-J. 230= I.L.R. (1940) All. 67=1939 AAV.R. 
789=185 Ind. Gas. 709. 

-Electric Power Boards Act (New Zealand). 

—S. 127. 

Held, upon construction of S. 127 of the Electric 
Power Hoard Act (New Zealand) that an 
action for damages for injuries sustained by 
a workman while working m the employment 
of a Electric Power Board is barred if brought 
more than 6 months after the cause of action 
arose whether the claim is regarded as one 
based on a breach of an implied term of his 
contract of employment or as one based on a 
breach of duty owed by the Board to the 
plaintiff as a workman in their employment. 169 

Ind. Cas. 730=1937 M.VV.N. 12 = 45 L W. 69. 

-Elephant. 

See Wild Animals. 

-Embezzlement. 

See Penal Code, Ss. 403 to 409. 
—Emblements. See T. P. Act. S. 108. 

——Emergency Legislation Continuance Act 
(1 of 19 I 5 ) — Power of Governor-General- 
in-Council. 

The Governor General in Council is not pre¬ 
cluded by 23 of -the Indian Councils Act 1861 
from passing an Act like the Emergency Legis¬ 
lation Continuance Art (1 of 1915) embodying 
provisions of Ordinance 3 and 5 of 1914- The 
High Court has no jurisdiction to question orders 
made under the above Act. 44 Cal. 459 = 20 
C.W.N. 1327 = 18 Cr.L. J. 64 = 37 Ind- Cas. 48. 

——Emergency Powers Ordinance (II of 1932) 
—Sentence. 

—Per Beaumont, C. J. Where the First Class 
Alagislrate has been empowered as a Special 
Magistrate under the Ordinance, a sentence of fine 

°v r^ ve r«R s * 1 ' 000 passed by him is not illegal 
A.I.R 1933 Bom. 148 = 35 Bom. L.R. 185=34 Cr 
L. J. 771 = 143 Ind. Cas. 622. 


——Sentence — Fine that can be imn^ 
Criminal P.C , S. 32. imposed- 

Where a Magistrate of the First Class tried at 

accused Person tor an offeree under Emergence 
Powe s Ordinance and sentenced him to Rs ^1 50( 
fine but the proceedings showed that the trial wa 

“ ! inTac,!?/'"* S'* 55 ^trate though h, 
uT-kr t^Ordmauce^ * S * Spedal M«BUlr«. 

10tt e n d ’ tha ' tlle sent etice was ultra vires. A.I R 


-s. 4 —Powers under. 

The powers given by S. 4, Emergency Powers 
Ordinance, authorize an order containing directions 
that the person addressed shall abstain from such 
acts, or take such order with any property in his 
possession or under Ins control, as may be specified 

In the order. A.I.R. 1932 Sind 107 = 33 Cr.L.J. 902 
= 139 Ind- Cas. 777. 

-Ss. 4, 21, 57 —Jurisdiction of District Magis- 

trate to make order on person outside district. 

The accused was arrested under the order of the 
District Magistrate of Sholapur on January 6 , 
1932, and was sent t° Bijapur Jail. On February 
25, an order was made by the District Magistrate 
of bholapur that the accused should, within 18 
hours from leaving custody, report himself to the 
Police Sub-Inspector at Karmala and thereafter 
should not leave the limits of Karmala and that he 
should not, without the permission of tHe District 
Magistrate, enter the area comprised in Sholapur 
Taluka excepting railway limits and that he should 
report himself da ly three tunes at his residence or 
lodging to the Police Officer at Karmala. The 
accused was released on March 3; and with the 
permission of the Government he went to Bombay 
auid stayed there a week. The accused returned 
to Sholapur and wrote to the District Magistrate 
that he expected to present himself before the City 
Magistrate ol Sholapur instead of the Police 
Officer at Karmala. The District Magistrate wanted 
the accused to see him as soon as he arrived at 
Sholapur; the accused did so. He was told to go 
to Karmala but refused to do so and was imme¬ 
diately arrrested and convicted under S. 21 of the 
Emergency Powers Ordinance for disobedience of 
order. On revision ; 


Held, (i) the order of the District Magistrate 
at Sholapur was not invalid merely because the 
accused was not within the Sholapur District when 
the order was made or served; 

(ii) the accused did not disobey the order not to 
enter the Sholapur area inasmuch as he went to 
District Magistrate’s house with the permission of 
the District Magistrate; 

(iii) the entry of the accused into Sholapur with 
permission did not become illegal when the accused 
refused to obey the District Magistrate’s order to 
return to Karmala; 

(iv) the accused was not guilty of leaving 
Karmala as he had never entered it; 

(vj that the Government having allowed the 
accused to proceed to Bombay, the accused was 
not guilty of breach of the order as to reporting 
himself to the Police Officer, Karmala, within 18 
hours of leaving the Jail. That the breach was not 
a continuing breach but a single one which was 
condoned; 


(vi) that though the accused was bound to acquire 
a residence or lodging in order to comply with the 
order to report himself at his place of residence or 
lodging, as there was no reasonable time for doing 
so, the accused was not guilty of breach of this 
part of the order. A.I.R. 1933 Bora. 148 = 35 Bom. 
L.R. 185 = 34 Cr. L. J. 771 = 143 Ind. Cas. 62 2. 

— —S. 21—Applicability. 

Person taking part in a meeting in contravention 
ot the terms of notice served upon him under S. 4 
( c *4» o f Ordinance is gu lty of an offence under 

li.R. 32=14i l’d. C^M. 13=34 Cr - LJ ‘ 87=34 

S. 21—Scope — If ultra vires. 

^ provisions S. 21, authorising the Court to pass 
sentences of imprisonment which would c’dntUft* 
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beyond the date of. expiry of the said Ordi¬ 
nance are not ultra vires of S, 72 of the Govern- 
ment J lndia Act. A. I. R. 1933 Cal. 280 = 37 
C.W.N. 363=34 Cr.L.J. 291 (2) = 60 Cal. 742 = 142 

Ind. Cas. 204. 

_S.28—Fine imposed on guardian—Legality— 

Ordinance I of 1932, S. 4—Conviction under. 

The very fact that the Couit of a Special Magis¬ 
trate has passed an order convicting a peaceful 
picket under S. 4 of Ordinance V of 1932, shows 
that the Court was of opinion that the act constitu¬ 
ting the offence was committed in furtherance of a 
movement prejudicial to the public safety or peace, 
as otherwise the Court would have had no jurisdic¬ 
tion. Therefore, the fact that there was no express 
finding to that effect, would not vitiate the imposi¬ 
tion of a fine on the guardian of the accused under 
S. 28 of Ordinance II of 1932. The accused’s plea 
of guilty to the offence charged, in such a case, 
involves an admission that the act was committed 
in furtherance of a movement prejudicial to the 
public sefety or peace. .. , 

The Court is entitled to take judicial notice of 
the fact that the ‘present political movement’ is a 
movement prejudicial to public safety or peace. 

Quaere—Whether under S. 107, Government of 
India Act, read with S. 65, the provision that no 
Court shall have authority to revise any order or 
sentence passed under Ordinance Hof 1932, is 
ultra vires. A.I.R. 1933 Cal. 186 = 60 C. 351—36 
C.W.N. 1158 = 34 Cr.L.J. 345 = 142 Ind. Cas- 351 (2). 

-S. 32 (2)—Scope of—Inconsistency between 

provisions of Ordinance and Criminal P. C. • 
Whether former prevails—Criminal P.C., S. 337 
(2-A)—Ss. 37 (2) and 52. 

Where a Special Magistrate tries a case under 
Ordinance II of 1932, and tenders pardon to an 
approver, it is not obligatory on him to commit the 
accused to the Sessions but he may try the case 

himself. . . _ _ . 

The provisions of the Criminal P.C., are to apply 
in the case of Special Magistrate so far as they 
are not inconsistent with Ordinance II 1932 as 

provided for in S. 32 (2) read with Ss- 37 (2) and 

52 of the Ordinance. 

But where the provisions of the Code are 
inconsistent with those of the Ordinance, the latter 
prevails. A.I.R* 1933 Cal. 537 = 34 Cr.L.J. 1023 — 60 
C. 652= 145 Ind. Gas. 656. 

-S. 34—Scope—Special Magistrate—Convic¬ 
tion by—Appeal—Limitation. 

In dealing with the question of an appeal from a 
Special Judge, S. 34 of the Ordinance makes a 
provision to the effect that the provisions of the 
limitation Act are to apply as it were an appeal 
under the Code of Criminal Procedure from a 
sentence passed by a Court of Session and hence, 
in the case of an appeal from a Special Judge, the 
ordinary law of limitation is to be applied but to 
decide which of the provisions of ordinary law is 
applicable to the new tribunal, it is prescribed that 
the new tribunal is to be deemed as a Court of 
Session. A.I.R. 1933 Cal. 124=37 C.W.N. 195 = 60 
C. 571=34 Cr.L.J. 633 = 143 Ind. Cas. 802. 

•- S. 51—Contravention—Effect. 

Where, on the report of the Police, the District 
Magistrate transferred a case under the Emergency 
Powers Ordinance to a Magistrate and subsequent¬ 
ly withdrawing the case to his own file, trans¬ 
ferred it to another Magistrate : 

Held, that action of the District Magistrate was 
in contravention of S. 51, Emergency Powers 
Ordinance and that the Magistrate to whom the 

S-F.Y. D.-6 .■ 


case was subsequently transferred had no jurisdic¬ 
tion to try the case. A.I.R. 1934 Cal. 256 — 3/ 
C.W.N. 1048=35 Cr.L.J. 779= 148 Ind. Cas. 800. 

-Ss. 51—“Court”—If includes High Court- 

Government of India Act, 1915, Ss. 65 , _ 71, 72, 
107—Special Courts created by Ordinance 
Superintendence of High Court, if extends to 
Specjal Courts. 

The High Court is included in the term Court 
used in S. 51, Emergency Powers Ordinance, which 
section is intended to take away all powers of 
appeal and revision of all Courts. The section 
takes away the powers ol’ the High Court derived 
under the Criminal P.C., and under the 
Patent, but not the powers derived under b. 107, 
Government of India Act. __ 

The right of superintendence under b. iU/ 
includes not only superintendence on administrative 
points, but superintendence on the judicial side too. 
The Special Couits under the Ordinance are 

Courts subject to the appellate jurisdiction of the 

High Court, because under S. 39, the High Couit 
has power to hear appeals in certain cases. A-LK. 
1933 Bom. 1 = 57 B. 93 = 34 Bom. L.R. 1523=34 
Cr.L.J. 199=141 Ind. Cas. 720. (b.B.) 

_S. 51—Right of Special Magistrate. 

Section 51 of Ordinance II of 1932 does not 


take away the right of a Special Magistrate .to try 
a case on the sole ground that the first Magistrate, 
for good reasons,did not wish to try the case or was 
unable to do so. A.T.R. 1933 Cal. 124 —34 O-L.J. 
633 = 60 G. 571 =37 C.W.N. 195 = 143 Ind. Cas. 802. 

-S. 51—Scope and Effect of—Conviction by 

Special Magist rate—Reference by Sessions 
Judge to High Court. 

Though the Court of a Special Magistrate under 
Ordinance II of 1932 is a Court inferior to a 
Sessions Court, S. 51 of the Ordinance has the 
effect of depriving the Sessions Judge of the right 
of calling for and examining the record under b. 
435, Criminal P.C., and of referring the case to 
the High Court under S. 438, sub-S 0). Criminal 
P.C., where a person has been convicted by a 
Special Magistrate under the Ordinance. A.I.R. 
1933 Gal. 401=60 C-8ol=34 Cr.L.J. 5/9-143 Ind. 
Cas. 238* . . 

_S. 52 —Jurisdiction—Sindjudicial Commisst- 

oner’s Court’s power to convert sentence under. 

Section 52 , Emergency Powers Ordinance I of 
1932, does not allow the Judicial Commis. loners 
Court any autl ority to convert a sentence of simple 
imprisonment passed under the Ordinance into one 
of rigorous imprisonment, on reference made jy 

the District Magistrate. . 

Although the Ordinance, in so far as it attempts 

to deprive a Chartered High Court of its powers 

underV Government of.India Act ts ultra v.res 
♦ hr judicial Commisioner s Court is round by it- 
pir Ferrers J.C.—“We cannot help observing 
that extraordinary and very extensive powers have 
been conferred upon a large body o Magistrates. 
Our experience leads us to suppose that powers of 
this kind cannot safely be exercised without some 
sort of supervision. Authority to exercise such 
supervision has been express.y withheld from us. 
We must, therefore disclaim any ^pons.b. ity 
A.T.R. 1932 Sind 166 = 26 S.L.R. 402—34 Lr.L-J. 
166=141 Ind. Cas. 533 (2). 

-S. 63 -Applicability. 

Offence under S. 

cd where the words used lend directly or indirectly 
to “bring into hatred or contempt the Government 
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established by law in British India or to excite 
disaffection towards the said Government. A.I.K. 
1932 Cal. 738 = 56 C.L.J. 157 = 33 Cr.L.J. 949 = 37 
C.W.N. 166=140 Ind. Cas. 304 (F.B.). 

-S. 63—Scope — if abrogates S. 77 of the 

special powers ordinance. 

Although S. 63 is reproduced in S. 77 of Special 
Powers Ordinance X of 1932, it does not make the 
latter section invalid. A.l.R. 1933 Cal. 278 = 34 
Cr.L.J. 316=142 Ind. Cas. 225 (F.B.). 

-S. 63 (d)—Applicability:—Where the words 

used are such as may be considered to impute 
unworthy or dishonest motive to the Government, 
they fall within S. 63 (d) of the Emergency Powers 
Ordinance. A.l.R. 1932 Cal. 745 = 33 Cr.L.J. 839= 
37 C.W.N. 104 = 60 Cal. 408=140 Ind. Cas. 5(F.B.). 

Emigration Act (XXI of 1883). 

——S. Ill—‘‘Magistrate of the first class”— 
Meaning of—Act X of 1902, Ss. 6, 107 and 111. 

The terra "Magistrate of the First Class” used 
in S. Ill of the Indian Emigration Act 1883, means 
a Magistrate appointed to exercise the highest 
magisterial powers ordinarily prescribed by the 
Cr. P. C. within his jurisdiction, and includes a 
Presidency Magistrate. Where, an information, a 
summons is issued to the accused and owing to its 
disclosing no offence, a fresh summons is issued 
without any fresh or supplemental information, the 
error, omission or irregularity in the fresh sum¬ 
mons is not sufficient under S. 537, Cr. P. C., to 
upset the finding and sentence ‘‘unless it has in fact 
occasioned a failure of justice,” that is, unless it 
has unfairly affected the accused’s defence on the 
merits. Sub-S. 1 of S. Ill of the Indian Emign. 
Act, hints at not merely entering into an agree¬ 
ment but also at any attempt to enter into it. An 
attempt consists in some external act which shows 
that progress is made in the direction of it or to 
wards maturing and effecting it, that is, something 
tangible and ostensible of which the law can take 
hold, which can be alleged and proved. When a 
penal statute has been infringed by servants and 
criminal proceedings are taken against the. master, 
although it lies upon the prosecutor to establish the 
master s liability, yet the question, whether he is 
liable, turns necessarily upon what is the true 
constru c t;°n to be placed upon the statute. The 
statute should be construed not merely with refe- 

'I s i an , g1 i age ' but also in subject-matter 
I of S. Ill of the Indian Em ; gra- 
1 ™ 1 . 8 . 8 5’ doe * not break in upon the rule of 

seipsm^fa'rfri 1 th . e , maxim quiper aium facit per 
thranri? f M videture (he who does an act 

ThewJ?r3 n ® tI } Cr 15 d n eme ? in law to do il himself), 
either hv himc?i# Ver c,ause means whoever 

words W e f or thr °ugh his agent. In other 
nersnn + he A » Ct ? aves untouched the right of every 

t a™",? 0 Sucb a 8 re ement s througl^an 

shall'' not TelVrTlnto th ?i 5u ' h »«™«5,e„,s 
permission of the T 1 r without the previous 

tion of he section government. The inten- 

his servant'fact prov.d 0 ,d°the ‘ac, Iiable £or 

servant so as to bind the Lf WRS d P ne by the 
Law of Contract The , ter according to the 

“Condition”w? th w C °!i p, . 1 . ng of thc word 

the Act makes the- r ord terms ” in S. 107 of 

to be Ct ,hat eS tge Ut offi c e er ,nt “ t t ' h ° n n ? £ ‘ he ^gislatu^e 
Permission shouldhJv* th ed to grant th e 

reasonable terms and^nd;^ 0 ^ 1°- im Pose any 
conditions present tlonS hc thinks proper as 

^late to the t e rms of fhn 8 ™ 1 ’ whether they 

hmg extraneous^ it reUte aS r^ ent itse,f or 

y 9 ‘ relate to the execution or 


other considerations which have to be taken into 
account in order to protect the interests of the 
native of India departing out of it by sea. S. 29 of 
the Indian Emigration Act, 1883, makes the execu¬ 
tion of the agreement referred to in the presence 
of the Protector compulsory. In S. 108 of the Act, 
the power conferred on the Local Government, 
who have delegated their power to the Protector, 
is discretionary, and it is left to that Government to 
decide whether in any particular case any agree¬ 
ment referred to in S : 107 shall be executed or 
not in its presence, that is, in the presence of the 
Protector acting as its delegated authority. The 
two sections being thus distinguishable, the language 
of one cannot be invoked to aid the construction of 
the other, especially where the language of each 
is plain. 9 Bom. L. R. 967=31 B. 611. 

-S. 107—Artisan:—A person engaged to drive 

an engi'ne on board a steamer is an artisan within 
the meaning of the Emigration Act. 32 Bom. 10= 
9 Bom. L. R. 1059= 7Cr. L. J. 238. 

-Ss. 25 (2) (b),—“Assistance”—Meaning of— 

S. 30 ( 3 ) :—‘Assistance’ for thc offence under S. 30 
(3) read with S. 25 (2) (b) of the Emigration Act, 
does not necessarily mean financial assistance or an 
agreement to work for hire. A.l.R. 1940 Mad. 
587 = 1940-1 M.L.J. 816=1940 M.W.N. 480=51 
L.W. 679 = 42 Cr.L.J. 26= 190 Ind. Cas. 720. 

-S. 25 (2) (b)—Essentials of—Offence under. 

When a person assists or attempts to assist skilled 
workers for emigrating to a place outside India for 
working on hire at his shop, it is not necessary for 
convicting that person of an offence under S. 25 (2) 
(b) to prove that there was an agreement between 
the person and the workers to work for 
hire. Neither it is necessary to consider whether the 
workers were in fact engaged by such person at 
his shop. A.l.R. 1939 Mad. 445 = 49 L.W. 381 
= 1939 M.W.N. 124=1939-1 M.L.J. 131 = 40 Cr.L J. 
957 = 184 Ind. Cas. 370. 

-Ss. 30 (3), 25 (2) (b) —"Assistance” for the 
offence under S. 30 (3) read with S. 25 (2) (b), 
Emigration Act, does not necessarily mean financial 
assistance or an agreement to work for hire. A.l.R. 
1940 Mad. 587=1940-1 M. L. J. 816 = 1940 M.W.N. 
480 = 51 L.W. 679=42 Cr.L.J. 26 = 190 Ind. Cas- 720. 

—•‘Employee’s Death Benefit Fund—Attachment 
for debts of member—Civil P.C., S. 60 —Trusts 
Act (II of 1882), S. 5. 

The plaintiff obtained a money-decree against 
the defendants as executors of a deceased debtor 
and attached tlie interest of the debtor in the Times 
of India Employees’ Death Benefit Fund. The 
amount was, under the rules, vested in certain 
trustees and was payable to the children of the 
deceased. The deceased himself never had, in the 
events which actually happened, any interest in the 
fund or any disposing power over it: 

Held, under the circumstances, there was a valid 
trust under S. 5 , Trusts Act, the ownership of the 
interest of the deceased had been transferred to 
the trustees and so there was nothing for the attach¬ 
ment to operate upon. A.l.R. 1931 Bom. 300 = 33 
Bom. L.R. 720 = 134 Ind. Cas. 558. 

Employers’ Liability Act (XXIV of 1938). 
—Ascertainment of liability under Act. 

t - % underlying principle in ascertaining compensa- 
in^racA r damages under the Employers’ Liability Act 

of 5he i2 f dCa !i h ° f a y orkman is that the dependents 
to the d ceas ? d °] ust be awarded damages equivalent 

the He l0 ? S sustaitled b Y them by Reason of 
of the workman. The compensation received 
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by the dependants of the deceased workman should be 
approximately equal to his earnings for a period of 
twenty years after certain deductions have been made 
if the deceased workman at the time of the accident 
is between 20 and 26 years of age. A.I.R. 1946 Lah. 
50=221 Ind. Cas. 655 . 

—S. 3—Assessment of damages — Underlying 
principle—Workman dying as result of personal 
injuries. 

In determining the amount of damages under the 
Employers’ Liability Act in a case where the work¬ 
man die 6 as a result of personal injuries caused to him, 
the underlying principle is that his dependants mu 6 t be 
awarded damages equivalent to the pecuniary loss that 
they have sustained by his death. The damages should 
be calculated in such a manner as to place the depen¬ 
dants in such pecuniary circumstances as if the deceased 
workman were still alive. When the workman at the 
time of the accident is 20 to 26 years of age his depen¬ 
dants should receive compensation amounting approxi¬ 
mately to his earnings for a period of twenty years 
after certain deductions have been made. 221 Ind. Cas. 
655 =A.I.R. 1946 Lah. 50 . 

-S. 3 (d) — Applicability — Personal injuiry 

caused to workman by negligence of co-employee 
engaged in normal performance of duties. 

The words “or in the normal performance of his 
duties** in S. 3 (d) of the Employee* Liability Act, 
relate to the workman whose negligence has led to the 
accident which has resulted in personal injury to another 
workman. This clause, therefore, applies where per¬ 
sonal injury resulting in death is caused to a fireman 
working on an engine as a result of an accident due to 
the negligence ol a co-employee who was driving the 
engine in the normal performance of his duties. The 
defence of common employment is not available to the 
employer in such a case. 221 Ind. Cas. 655 = A.I.R. 
1946 Lah. 50 . 

■-S. 3 (d)—Scope and effect—If makes defence 

of common employment inapplicable. 

S. 3 (d) of the Employers, Liability Act is to be 
read as covering two and not three, categories of negli¬ 
gence—the act or omission of a fellow servant done or 
made (i) in obedience to any rule or bye-law of the 
employer; and (ii) in obedience to particular instruc¬ 
tions given by a person either by virtue of authority 
delegated by the employer in that behalf or in the 
normal performance of such persons, duties. The 
words, “ in the normal performance of his duties”, 
added at the end of S. 3 (d) must be read as enlar¬ 
ging the class of persons in obedience to whose ins¬ 
tructions the fellow servant has done or made the act 
or omission causing the injury complained of, and not 
M referring to the normal performance of the fellow 
servants* duties. If this is the coirect interpretation 
°f S. 3 (d), it does not make the defence of common 
employment inapplicable in a proper case. 77 I.A. 1 = 
63 L.W. 41 = 1950 A. L.J. 116 = A.I.R. 1950 P.C. 22 
*1950 A.W.R. 194=52 Bom. L.R. 448 = 54 C.W.N. 
*73 = ( 1950 ) 1 M. L.J. 176 (P.C.) 

Encroachment. 

also (1) Adverse Possession. 

(a) Landlord and Tenant. 

(3) Limitation Act, Arts. 142 and 144. 

■“•Encroachment — Proof —Prosecution for refusing to 
demolish structure on encroached land—Evidence of 
prior prosecution resulting in conviction for encroach- 
ment—Sufficiency —Separate and independent evidence 
necessary. 

In a prosecution for refusing to demolish a structure 
built upon encroached land belonging to the Munici¬ 
pality evidence as to a prior prosecution in which the 
•CCtued was convicted for having encroached upon 


that piece of land was relied upon. On a contention 
that it had not been proved diat encroachment had 
in fact taken place. 

Held, that the previous judgment would not operate 
in favour of the prosecution to show that there was 
an encroachment, which had to be proved by separate 
and independent evidence. 1948 M.W.N. 413 (0 = 
A.I.R. 1948 Mad. 502 = 61 L.W. 435 ( 2 ) = 50 Gr.L.J. 
21 = ( 1948 ) 1 M. L.J. 403 . 

— Encroachment — Public land — Maximum rent— 
Further enhancement:— See Bombay City Land 
Revenue Act S. 22 . 3 Bom. L.R. 621=25 B. 752 . 

Encumbrance. 

See: 1. Bengal Patni regulation 

2. Bengal Tenancy Act, S. 159 

3. Madras Estates Land Act 

4. T. P. Act, Ss. 58 and 100 

5. U. P. Encumbered Estates Act 

-Encumbrance—Execution sale, subject to. 

See: 1. C. P. Code, O. 21, Rr. 62, 66 . 

2. Evidence Act, S. 115. 

Endorsee—See Negotiable Instruments Act. 

Endorsement. 

See; 1. Limitation Act. Ss. 19 and 20. 

2. Negotiable Instruments Act. 

3. Registration Act, S. 15. 

- Endorsement of warrant. —Initials — Validity 

of arrest;—See Penal Code, S. 224 . 5 C.W.N. 447 . 

- No objection —U. P. Acts—Gambling Act, Ss. 

5 and 6 . 1908 A.W.N. 9=5 A. L. J. 59 = 30 A. 60 . 

Endowment. 

See: 1. Hindu law—Religious endowment 

2. Muhammadan law—Waqf 

3. Religious endowment. 

Enfranchisement. 

See Grant—Inam. 

— Enfranchisement; —of Inam:—See Inam. 

Enfranchisement or enlargement of estate in 

the hands of Hindu widow: —Effect of:—See 
Hindu law—Widow. 

1908 A.W.N. 222 = 5 A. L-J- 599 = 3° A. 49°* 

English Bankruptcy Act 1883 (46 and 47 Viet 
C. 52)—S. 118—Letter of request—Jurisdiction 

of Indian Courts. .... 

To invest an Indian Court with the jurisdiction 
under S. 118 , to act in aid, and be auxilhary to the 
High Court in England a request from the English 
Court asking the Indian Court to act in aid, is neces¬ 
sary. Such letter of request must be sent to the 
other Court. The order of the English Court pre¬ 
sented by the Trustee in Bankruptcy is not sufficient 
to give Jurisdiction to the Indian Court. 38 Cal. 
542=12 ind. Cas. 14 . 

English Decisions —See Precedents. 

English Extradition Act (33 and 34 Viet Ch. 

52) Ss. 14 and 15— Records of German Courts 
Admissibility—Evidence Act, if exhaustive. 

Per Woodroffe J. —The Evidence Act is not 
exhaustive. Therefore the records of the German 
Court authenticated in the manner prescribed by Ss. 
14 and 15 of th Act, are admissible in evidence. 39 
Cal. 164=15 C.W.N. 1053=14 C. L.J. 375 = »2 
Cr. L.J. 505=12 Ind. Cas. 273 . 

English law- 

See also: 1. Deed—Construction 

2 . Equity 

3. Jurisprudence 

4. Precedents. 

-English Law—Applicability of— Landlord and 

Tenant English Law—Adoption of. 
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alleged forfeiture by denial of 
where the case is not governed 


O. Ill Of inc 1. r. s+K,*-, —— - 

,licable as a rule of justice equ.ty and good 
science. 42 Mad. 589 = 36 M- L. J. 543- 7 _ A-L-J- 
— 20 C. L. J. 528=21 Bom. L. R. 655 — (i 9 ' 9 i 
[A/M o-,T=c ? 2 C.W.N. 880 = 26 M.L.T. 16= 10 


In the case of an 0 
the landlord’s title, where the ~ 

by S. r 11 of the T. P. Act. the English Jaw 

applicable 
conscience 

— 2 Q - «y 

M.W.N. 271=23 C.W.N. 889 
L. W. 381=50 Ind. Cas. 631. (P.L.). 

—English Law—Analogies from—Applicability of. 

The analogies from the English Law are not 
applicable if the language of the Indian Statute is 
clear. Assignment by way of charge of a chose m 
action rpust be in writing. 37 B. 198 = 40 I.A. 24 — 
( 1912 ) M.W.N. 1247 = 12 M.L.T. 652=11 A. L.J. 

7 = 24 M.L.J. 60=17 C.W.N. 209=15 Bom.L.R. 9 = 
17 C. L.J- 162=17 Ind. Cas. 627 (P.C.) ; 

-English Law—Law of Mortmain if applicable 

to India. 

The English Law of Mortmain, doe 6 not extend 
to British India, nor doe 6 the Doctrine of supersti¬ 
tions usus, nor does it apply to religious and 
charitable trusts. 33 Bom. 122=10 Bom. L. R. 4*7 = 

1 Ind. Cas 834 . 

English mortgage. See T. P. Act., S. 58 (c). 

Engl ish Rules of Construction. 

See Deed—Construction. 

Enhancement of Rent. 

See 1. Bengal Tenancy Act. Ss. 50 to 52 

2. Bihar Tenancy Act, Ss. 7 and 112 

3. Landlord and tenant 

4. Local tenancy laws 

5. Madras Estates Land Act, S. 26. 

Enhancement of sentence. 

See 1. Criminal P.C., Ss. 417, 423 and 439. 
2. Penal Code S. 75. 

Enrolment of advocates. 

See 1. High Court Rules. 

2. Bar Councils Act. 

Enticing away married woman. 

See Penal Code, Ss. 497 and 498. 

Epidemic Diseases Act (III of 1897), 

“—S. 3—Powers of local Govt.—Delegation. 

Under S. 3 the prosecution has not to prove that 
the accused’s disobedience was likely to cause damage 
and where the accused plead not guilty, the prosecu¬ 
tion has to prove the legality of the order. Under 
the Act, the Local Government can give power to 
take measures but it cannot empower them to delegate 
those powers to others and hence the collector has 
no power to delegate his o w n power. The power 
to take measures under the Act which may be 
granted by the local govt, to any person is different 
from the orders or regulations which have to be 
observed by the public in respect of these measures. 
Rule 104 of the regulations under the Act is ultra 
ii he 1 o Cal g ° vernment - 38 Mad. 602 ( 1913 ) 

« ^KSb."’ 4 M L - T ' 443=.4Cr.L,J. ( 6?o 3 J 

S ‘ 4—“Done or intended to be done”— Demoli- 
Personal bahirt rty T^? n '^ ayment of com Pensation— 

“uGa P X: S ^-,i„f. nal - Pla8UC Regulation ? 

JE? w V °j ds . or intended to be done” in S a 

and a MagSe who^on ^ t° include omis «°n4 

sation for property demolishc*? ad f c l uatc compen- 

the Act is perionaHv Wable th u ? rovisions . of 

in his administrative e ^ en though he is acting 
Calcutta Corporation T P J Clty a * Chairman of the 

SySSKfjB" 1st 
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Equitable Assignment. 

See 1. Assignment . . 

2. T. P. Act, Ss. 130— 137- 

Equitable Estoppel. 

See 1. Evidence Act, Ss. H5, 

2. Landlord and Tenant. 

Equitable Mortgage. 

See Transfer of Property Act, S. 59. 
Equitable Set-Off. 

See C. P. Code, O. 8 . R. 6 . 

Equity. 

See also 1. C.P.C, S. 151 
2. Maxims. 

Synopsis. 

1. Applicability 

2. Approbate and Reprobate 

3. Common law 

4. Forfeiture 

5. Fraud ' 

6. Laches 

7. Meaning of 

8. Part-performance 

9. Principles 

10. Procedure . > 

11. Salvage. 

I. Applicability. 

-Equity—Applicability—When steps in to grant 

relief in the matter of re-opening of fettled accounts. 

It is a well established principle of law that equity 
does not step in to grant relief in cases of ‘‘folly, 
imprudence or want of foresight” but only in cases of 
“victimisation”, where accounts between parties like 
principal and agent are sought to be re-opened after 3 . 
long lapse of time. I.L.R. ( 1947 ) All. 424 = A.I.R. 1948 
All. 138 = 1947 A.L.J. 402 . i 

Equity — Applicability — Restitution of 
benefit obtained—Legal sale—Interest of a 
party not bound owing to an irregularity—Liabi¬ 
lity of that party to restore benefit derived 
before obtaining relief. 

Where a party seeks to recover property which 
has been sold on the ground that his interest was 
not bound by the sale, if the property had been sold 
for a debt for which it could lawfully be sold and 
it is only by reason of an irregularity that the 
interest of the plaintiff is not bound, the plain-* 
tiff would be entitled to the relief only on his 
restoring the benefit which he had derived—( i.e.) 
by paying his share of the debt for which the pro-* 
perty was sold. 23 Luck. 147 = A.I.R. 1949 Oudh 63 
= 1947 O. W. N. 528= 1947 O. A. (O.C.) 382 = 1947 
A.W.R. (C.C.) 382. ,*'»* 

-Equity—Applicability—Right to follow pro¬ 
perty or money wrongfully converted—Property 
obtained by abuse of confidential knowledge— 
Right of defrauded person to.follow. ' 

There is no authority for the proposition that 
a person who has been defrauded by the abuse of 
knowledge which one of the defendants ought to 
have treated as confidential has any right in equity 
to follow the proceeds of the abuse of that know- 
. .. , right of a person whose money of 

tangible property has been wrongfully taken . to 
trace that money or follow that property into 
whatever form it may have been converted is well- 
established. He has, however, no right to a 
charge on property which never belonged to him 
but which is alleged to have come into existence 
as a result of the dishonest conduct of the defen¬ 
dants. 49 Bom. L. R. 425== A.I.R. 1947 Bom, 434. 

Applicability—Practice cannot over¬ 
ride law. 

Practice, however long, cannpt override the law* 
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and if it be repugnant to statutory provisions, 
Courts of Law will refuse to recognize it and will 
not allow a breach of the law to be perpetuated. 
A.I.R. 1944 Bom. 107 = 46 Bom. L.R. 70 = 45 Cr. 
L.J.612=I.L.R. (1944) Bom. 302 = 212 Ind. Cas. 
396 (F. B.). 

-Applicability—Analogy as a source of judi¬ 
cial principles. 

Analogy is a source of judicial principles and can 
be lawfully followed only as a guide to the rules of 
natural justice in the absence of any statutory pro¬ 
hibition. A.I.R. 1942 Cal. 99=1.L.R. (1941) 2 Cal 
477=74 C.L.J. 13 = 45 CAV.N. 932=199 Ind-Cas. 486. 
-Applicability. 

Equity merely supplements the law and will not 
intervene where a remedy lies at law. Therefore, 
if an obligation can be effectively enforced con¬ 
tractually or as a debt by the common law Courts 
equity will not intervene. A.I.R. 1941 Nag. 261 = 
1941 N.L.J. 324=196 Ind. Cas. 201. 

-Applicability. 

No principles of equity can prevail where the 
law is clear. A.I.R. 1939 All. 260 =1939 A. L. J. 
362=1. L.R. (1939) All. 313 = 1939 A.W.R. 164 = 
181 Ind. Cas. 902. 

-Applicability. 

Where there is a statutory provision, the Courts 
should follow the statutory provision and they are 
not entitled to extend that provision on the prin¬ 
ciples of equity. A.I.R. 1939 All. 141 = 1938 A.L.J. 
1199=I.L.R. (1939) All. 24= 1939 A.W.R. 43 = lb0 
Ind. Cas. 699. 

-Applicability. 

In order to invoke a rule of equity, it is 
necessary in the first instance to establish 
the existence of a state of circumstances 
which attracts the equitable jurisdiction, as. for 
example, the non-performance of a contract of 
which equity can give specific performance. A.I.R. 

1938 P.C. 67 = I.L-R. (1938) 2 Cal. 72 = 40 Bom. 
L.R. 746=65 I. A. 66=19 P. L. T. 125 = 1938 A.L.J. 
169=4 B. R. 374=1938 A.W.R. 52=1938-1 M. L. j. 
610=67 C.L.J. 153=42 C.W.N. 985 = 1938 M. W. N. 
646=47 M.L. W. 281 = 1938 O.W.N. 261 = 32 S-L.R. 
374=173 Ind. Cas. 15 (P.C.) 

“•“•Applicability—Principles of Elnglish equity, 
if can be applied to Indian contracts—Contract 

Act. 

The Contract Act does not profess to be a 
complete Code dealing with the law relating to 
contracts. Therefore, the drinciples of F.nglish 
equity in case of contracts, if they do not contradict 
any provisions of the Contract Act, can be applied 
to suitable casses by Indian Courts which are 
Courts Equity as well as of Law. A.I.R. 1937 
Oudh 82=1937 O.W.N. 136=13 Luck. 65 = 166 Ind. 
Cas. 194. 

■-Applicability. 

Where it is a question of legal rights, there is no 
Sc ®P e for the application of equitahle principles. 

A.I.R. 1935 Cal.201 =60 C.L.J. 213=155 Ind.Cas.75. 

"““Applicability—Equity in India. 

The principles of equity, as applied to the 
P^tice of the Courts of England, should be 
observed in the Courts of India in cases in which 
tnere is no law extant which lays down a different 
Procedure. A.I.R. 1935 Cal. 33= 38 C. W. N. 1054 
"60 C.LJ. 14=61 Cal. 986=154 Ind. Cas. 108. 
“—•Applicability. 

It is incorrect on general principles that a 
Person who lias broken a particular provision of 
*aw should.be enabled by the same provision of law 
10 prevent the Courts of law from interfering in 


the matter. A.I.R. 1934 All. 1011 =4 A.W.R. 208 
= 151 lnd ; Cas. 579. 

—-Applicability. 

—Sale of mortgaged property by widow of the 
mortgagor—Amount deposited in Court to pay the 
mortgagee—Sale deed invalid: 

Held, that the purchaser of the property is 
entitled to the equitable relief of claiming the 
amount deposited before the mortgagor can take 
possession of the property. A.I.R. 1934 Pat. 127 = 
15 P.L.T. 73 = 13 Pat. 111 = 153 Ind. Cas. 602. 

-Applicability — Dictum Equity does not 

mean a short cut to a result found desirable. The 
rules of equity are well known, and have to be 
applied under the rules laid down and not 
arbitrarily. A.I.R. 1932 All. 43 = 1931 A.L.J, 614 = 
132 Ind. Cas. 575. 

-Applicability—Money had and received. 

The right to maintain action for money had and 
received has been given to the purchaser in Court 
auction on equitable grounds ; he must, therefore, 
bring his case within the rules of equity and his 
right to recover would be subject to any equitable 
defence that the decree-holder might be able to 
advance on the grond of laches, knowledge of the 
state of affairs, fraud etc., on the part of the 
purchaser. A.I.R. 1932 Lab. 401 = 13 Lab. 618 = 33 
P.L.R. 649=138 Ind. Cas. 47. 

-Applicability. 

A person who lias deliberately brought about a 
state of affairs, should not be allowed to take ex¬ 
ception to that state of affairs and use that changed 
state for his own advantage. 

I 11 the Articles of Association of an Insurance 
Company, it was provided that the meeting of 
the policy-holders was to be held in the registered 
office of the company. The Directors of the 
company refused permission to hold the meeting 
in company’s premises. The meeting was then 
held at another place. 

Held, that the meeting was perfectly regular the 
change of venue in this case having been caused by 
the company itself : New Zealand Shipping Co. v. 
Societe des Ateliers, (1919) A.C. 1 and Queshel 
Forks Gold Mining Co., Ltd. v. Ward, (1920) 
A.C. 222 , Foil. 114 Ind. Cas. 636 = A.1.R. 1928 
Mad. 1215 = 55 M.L.J. 385. 

-Applicability—Executor and legatee. 

—A bequeathed certain sum of money by way of a 
legacy to M, who was a minor. B was appointed 
an executor by A. Subsequently B had also created 
incomplete gifts in M’s favour by crediting certain 
amounts in his accounts in M’s name. B laid out 
certain sum in buying a house for M in which M 
resided till his death. In a suit by heirs of M to re¬ 
cover the amount of legacy created in M’s favour, 

Held, that, it should be presumed that B paid 
for the house out of the legacy for which lie was 
liable and not out of inchoate gifts for which he 
had not yet made himself liable at all. 114 Ind. 
Cas. 565=1929 A.L.J. 406 = 49 C.L.J. 335=33 
C W.N. 493 = 31 Bom. L.R. 710= 1929 M.W.N. 422 = 
30 M L.W. 835 = A.I.R. 1929 P.C. 77=57 M.L.J.581. 
-Applicability—Power of Court. 

It is not within the function of a Court, of 
equity to contravene a direct provision of a Code 
in order to attain an equitable result, nor can it 
excuse a breach of a mandatory rule on the ground 
that >t has resulted in justice. 117 Ind. Cas. 614 = 
A.I R. 1929 All. 437. 

-Applicability—Wrong-doers. 

Graham, J —Equitahle considerations ought rot 
to be invoked on behalf of the party who has put 
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1929 Gal. . 78 1. . 

—Where^he'sale was a legal and valid sale the 
fact that by accident or by act of God the property 
had since with the exception of the site, been 
destroyed by fire, is not a sufficient ground for 
having recourse to the principles of equity, when 
there is a definite and specific rule of law appli- 
able. 88 Ind. Cas. 693 —A.l.R. 1926 Nag. 17. 

_Applicability—Application of principles. 

A remedy cannot be created in favour of a suitor 
on the principle on justice, equity and good 
conscience, when another remedy is already avail¬ 
able to him and no case of real hardship is dis¬ 
closed and when the remedy asked for practically 
means a declaration that the suitor need not be 
vigilant but may wait for a period of 12 .years, if 
he chooses to do so, before he avails himselt of 

the remedy. Ill Ind. Cas. 84 = 7 Pat. 613 = 9 P.L.T. 
573 = A.I.R. 1928 Pat. 641. 

—-—Applicability. 

The rule of justice, equity and good conscience 
is in general identical with the rule of English Jaw 
but there aie exceptions: 84 Ind. Cas. 269 — 22 
A.L.J. 788 = 5 L.R.A. Civ. 571 = 46 All. 860= A.l.R. 
1924 All. 857. 

2. Approbate and reprobate. 

See Evidence Act, S. 115. 

-Approbate and reprobate. 

Where a person is party to a decree and is bound 
by its terms he cannot be allowed to act in a 
manner sp as to nullify or evade the terms of that 
decree. 115 Tnd. Cas. 105 = 5 O.W.N. 873=4 Luck. 
93 = A.l.R. 1929 Oudh. 26. 

-Approbate and reprobate—Taking benefit 

and repudiation. 

It is an equitable principle that a man cannot 
enjoy a substantial benefit under an agreement and 
then repudiate it. 93 Ind Cas. 959 (Lah.). 


3. Common law. 

-Common law. ; 

When there is a clear statutory provision and 
the judgment-debtors are entitled to enforce that 
statutory provision, equitable considerations, assum¬ 
ing there be any, do not arise. A.l.R. 1943 All. 
267 = 1943 A.L.J. 208=I.L.R. (1943) All. 510=1943 
A.W.R. (H.C.) 103 = 208 Ind. Cas. 425. 

-Common law. 

Where the principles of Common Law in England 
are in a state of uncertainty, there is nothing to 
preclude the High Courts applying that view of the 
law which is essentially just and equitable. A.l.R. 
1938 Mad. 164=46 M.L.W. 932 = 1937 M.W.N. 1108 
= 1938-2 M.L.J. 340=176 Ind. Cas. 574. 

-Common law—Power of Indian Courts. 

It is hardly open to an Indian Court to invent a 
new rule of equity for the first time contrary to the 
principles of the English Law. If the law in 
England is clear and there is no statutory enact¬ 
ment to the contrary in India, one should hesitate 
to introduce any supposed rule of equity in conflict 
wUh that law. A. 1. R. 1937 All. 610=1937 A. L. J. 

J 8 5=i- L -5* 0937) AH- 860=1937 A.W.R. 661 = 170 
Ind. Cas. 934 (F.B.) 

——Common law. 

There is in British India no common law right 
n a Party to a proceeding to be represented by 
Counsel. The right, wherever it exists, will be 
lound to be given by enactment. A.l.R. 1937 Mad. 


Applicability. 



735 = 1937 M.W.N. 821 = (1937) 2 M.L.J. 189=46 
L.W. 531 = I.L.R.(1938)Mad. 127—173 Ind. Cas. 251. 

“i£"e, la c: J. Pollock, J. and Niyogi, 
A I C.; Staples A. J. C. dissenting—In India 
the doctrine of common employment has no applica¬ 
tion in cases which in England would come under 
Employers’ Liability Act because the doctrine under 
the conditions provailmg in India at present is not 
in accordance with justice, equjy and good 

conscience. A.l.R. *937 Nag. 354 —I.L.R. (1938) 
Nag. 54=174 Ind. Cas-401. 

-Common law. , , 

The rule of equity, justice and good conscience 
means rule of the common Law of England or rules 
of equity not as binding upon Indian Courts, but as 
a guidance in determining the matters which come 
before them, in which there is no rule of Indian 

Law. A.l.R. 1933 Pat. 196=14 P.L.T. 149=12 Pat. 
216=146 Ind. Cas. 56. 

-Common law. , 

The law to be applied in the Madras High 
Court in its Ordinary Original Civil Jurisdiction is 
the law that obtained in the old Major’s Court but 
the English Common Law should only be applied 
as nearly as the circumstances of the place and 
inhabitants admit. A. I. R. 1932 Mad, 445 — 62 
M.L.J. 608 = 35 L.W. 647 = 1932 M.W.N. 563 = 55 
Mad. 727 = 140 Ind. Cas. 422. 

-Common law—duty of Courts in India. 

It is only where no definite law is laid down 
for guidance, that courts in India should decide 
according to justice, equity and good conscience. 
Equitj follows the law, means that it is governed 
by rules of law as to the legal estates and acts in 
analogy with legal rules in regard to equitable 
estates when an analogy exists. It can never be 
used to defeat a law. 13 N.L.R. 130 = 42 Ind. Cas. 
200 (F. B-). 

A T7 A Af f «« V A 


-Forfeiture. 

As regards the power of the Court to relieve 
against forfeiture, equity only interferes to do 
complete justice between parties. When the for¬ 
feiture is occasioned by accident, fraud, surprise 
or ignorance, equity will interfere and relieve 
against forfeiture. But the Court will refuse aid 
to a defaulter, if the forfeiture is wilful or is the 
result of gross negligence. Where the creditor 
agrees to accept part of the debt in full satisfaction 
if paid within stated time, equity will not relieve 
against the provision as to time. A.l.R. 1937 Pat. 
542 = 4 B. R. 49 = 16 Pat- 395 = 18 P. L. T. 672=171 
Ind. Cas. 668. 


-Forfeiture — Hire purchase contract — 

Primary contract to be carried out. 

In relieving the hirer against forfeiture 
occasioned by default in the actual payment of 
instalments as they accrue both under S. 74 and 
under the general principles of equity the Court 
has to carry out the primary contract between the 
parties. Any further contract, express or implied 
to be binding on the promisor if he breaks the 
primary contract is secondary or subsidiary, and 
may be merely intended to secure the fulfilment of 
the primary contract. The Court may, however, 
carry out the terms of the secondary contract, if 
such a contract is just and reasonable but is not 
bound to: Kilmer v. British Columbia Orchards 
Lands, Ltd., (1913) A. C. 319; Steedman v. 
Drinkle, (1916) 1 A. C. 275, Foil.; 124 Ind. Cs*s. 
800=32 Bom- L- R- 64=A.I.R. 1930 Bom. 306. 
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■Forfeiture. 


In the case of an instalment decree with a 
default clause the High Court as a Court of equity 
has wide powers to do what seemed to it just. 
There is no injustice in putting the decree-holder 
exactly in the same position as if no default has 
been committed because the decree-holder has the 
security of the property for the balance of the de¬ 
cretal amount, and interest was running on that 

? m S Un i* 7 o 64 I n ?VftfcJ 70 * 46 Bom * 463 = 23 Bom. 
L. R. 1238 — A.I.R. 1922 Bom. 170. 

5. Fraud. 

•——Fraud—Suit by vendee for possession— 
Vendor, if can plead that sale was fictitious. 

Where both the plaintiff and the defendant are 
parties to a fraud, it is open to the defendant to 
plead and prove that fraud and if the fraud is 
proved, then the plaintiff will fail on the principle 
of m pan delicto potior est conditio pos¬ 
sidentis. Hence it is open to the vendor in a suit 
for possession by the vendee to plead that the sale 
was a fictitious transaction and had been entered 
into in order to defeat a probable suit for pre-emp- 

t'on by a third party. A.I.R. 1945 Pesh. 28=220 
Ind. Cas. 258. 

-Fraud—D u ty of party. 

The litigant who prefers the charge of fraud 
should be compelled to place on record precise and 
speanc details of those charges. A.I.R. 1940 P a t. 
204 = 19 Pat. 1 =6 B. R. 653= 188 Ind. Cas. 337. 
\7/u rau ?—Inference from circumstances. 

Where fraud is to be inferred from the circums¬ 
tances, and is not directly proved, those circum¬ 
stances must be such as to exclude any other 
reasonable possibility except that of fraud. In 
otner words, the criterion is similar to that which 

is applicable to circumstantial evidence in criminal 

pTt ow'lr 1 ? 4 ! 201 = 6 B - R - 262=20 

957=185 Ind. Cas. 816. 

-Fraud. 

It would certainly be inequitable to allow the 
plaintiff to take advantage of his own fraud. It is 
general principle that fraud vitiates consent, and 
hV S aSO , a Several principle that no party should 
De prejudiced by an order made behind his back. 

Ind/cas 9 ^^ 8 * 87 = I L R - (1938 ) N *g. 359=171 

-Fraud. 

If a fundamental mistake is a ground for re¬ 
opening settled accounts, fraud must also be a 

Cas ?334 A,I * R * 1934 Cal * 441 =61 Cal. 64 = 151 Ind. 

-Fraud. 

The mere suggestion that certain officials were 
actuated by ill-will or might have supplied false 
ntormaticm during the course of the enquiry is 

A l5 q %2 r? t ou Jl d a case of fraud upon the Act. 
3ft PW 9 m Snn 259=59 C.L.J. 185 = 61 Cal. 197 = 
1028* W * N * 2 " =35 Cr * L- J- 1466=151 Ind. Cas. 

’ Fraud on Court. 

When a person brings a suit upon discharged 

r \? rt ? age 1 ^onds, he commits a fraud upon the 

^ a t fraud is extrinsic to the proceedings 

the suit on the bonds. Consequently, a suit by 

f P arty a *S r,evC( l by the decree, to declare it, as 

aa s, ,s concerned, null and void and to have 

M C i« a S d T e ’ J ls . mainlainab| e- A.I.R. 1934 Rang. 
286=152 Ind. Cas. 486- 

tance o* U ^—Circumstantial evidence, impor- 

__^ n Jfl*® 9l**t majority of cases, fraud is not 
capable of being established by positive and tangible 


proofs. It is, by its very nature, secret in its 
movements. It is, therefore, sufficient if the evi¬ 
dence given is such as may lead to the inference 
that fraud must have been committed and in the 
generality of cases, circumstantial evidence is the 

only recourse m dealing with questions of fraud* 

A 'i I ^’i 19 i 1 ^ )ud r , 333:=7 Luck * 131=8 O. W. N. 593 
= 132 Ind. Cas. 51. 

-—Fraud—Circumstantial evidence, value of. 

. Circumstantial evidence is not only sufficient but 
in many cases, is the only proof that can be adduced 
to establish fraud. Charges of fraud and collusion 
must, no doubt, be proved by those who make them 
by established facts or inference legitimately taken 
from those facts taken together as a whole. Sus¬ 
picions and surmises and conjectures are not 
permissible substitutes for those facts or those 
inierences, but that, by no means, requires that 
every puzzling artifice or contrivance resorted to by 
one accused of fraud must necessarily be com¬ 
pletely unravelled and cleared up and made plain 
before a verdict can be properly found against 
him. A.I.R. 1931 Oudh 256 = 8 O.W.W. 131 = 15 R D 

80 = 6 Luck. 546=132 Ind. Cas. 532. 

“-—F raud —Ma la fide purchaser—Right of. 

—There can be no equity in favour of a purchaser 
in fraud of creditors who acts without bona fides. 

I he vendee from the purchaser has no right to be 

paid what his vendor paid under a speculative and 
fraudulent purchase- 95 Ind. Cas. 262=1926 

M W.N. 293 = 23 M.L.W. 760 = A.1.R. 1926 Mad? 
624. 

_ 6. Laches. 

-Laches—Effect of. 

When a person intermeddles with outstanding 
disputes, he does so at his peril and if he chooses to 
stand by and let his rights slide, he cannot after¬ 
wards claim to be given the benefit of his laches 
and placed in a better position than his transferor 
to the detriment of others who acquired right in 
pending legal proceedings. A.I.R. 1937 Nag. 161 = 
168 Ind. Cas. 1 003. 

-Laches—Question of limitation. 

No equity arises fr 0 m mere delay to enforce a 
legal demand, and unless other circumstances create 
an equity, the only question which can arise from 
the delay is whether the legal demand is barred by 
the law of limitation or not. A.I.R. 1937 Pat. 9=17 

P.L.T. 644=15 Pat. 716 = 3 B.R. 167=166 Ind. Cas. 
451. 

-Laches—Delay in seeking remedy. 

Long delay and negligence or “Laches” will dis¬ 
entitle a claimant to come in and establish his claim, 
even though that claim is not disputed. A-l.R. 19J6 
Bom. 423 = 38 Bom. L.R. 864= 167 Ind. Cas. 529. 

7. Meaning of. 

-Meaning of. 

The right to an injunction being a right which 
forms part of the old Chancery jurisdiction is an 
equitable right. A.I.R. 1941 Mad. 91 = (1940) 2 

M.L.J. 655 = 52 M.L.W. 610=1940 M.W.N. 1062= 

I.L.R. (1941) Mad. 157 = 195 Ind. Cas. 439. 

-Meaning of. 

“Equity” means ‘a claim to the interposition of 
the Court of Chancery’ and it is no less an equity 
because the aid of Chancery is sought to protect a 
legal right. A.I.R. I 94 I Mad. 91 = (1940) 2 M.L.J. 
655 = 52 M.L.W. 610 = 1940 M.W.N. 1062 = I.L.R. 
(1941) Mad. 157=195 Ind. Cas. 439. 

8 . Part-performance. 

See also T.P. ACT, S. s3A. 

—Part-performance—No relief where contract 
has become time-barred. 
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Xhe equi Ub.e do^e of 

S V ^ n .h« W :“r Ji 

Lnsdale ( »«2J 21 Ch. D. 9 »M/ Ctment is t,m, 

se t up in defence ‘o » | ” itat , lon Act. A.I.R. 
& r 4M“d n .58d(\) = 40 M.L.W. 667 = 1934 M.W.N. 
1329=153 ind. Cas. 16. 

-Part-performance. nart-oerformance 

Am equitable doc tr,nc n ul?.fy the statutory 

cannot opera c so as *° n 1A.I.R. 

[^pSSl B.R e 6 g .=152 Ind. Cas. 498 

_,—part-performance - Essentials of the 

do i. tri ^ e :»rine of part-performance applies to a 

ShfinMff possession under an agreement, and if it 
P .ori;rfas a defence merely for the purpose of 
non suiting the plaintiff, no question of limitation 

Ca Thedoctrine can be valid defence only where 
possession was obtained in pursuance of t ie agree¬ 
ment and not de hors the agreements. A.I.K. 193,2 
Sind 42 = 25 S.L.R. 433 = 139 Ind. Cas. 388. 

-Part-performance. 4 . 

Equity may hold people bound by a contract 
which though deficient in some requirement as to 
form, is nevertheless an existing contract. Equity, 
does this in the case of a verbal contract for the 
sale of land which has been partly performed. But 
equity will not hold people bound as if a contract 
existed where no contract was in fact made, nor 
can equity override the provisions of a statute and 
(where no registered document exists and no 
registrable document can be procured) confer upon 
a person a right which the statute enacts shall be 
conferred only by a registered instrumenC 

Maddison v. Alderson (1883) 49 L.T. 303 — 47 
J.P. 821 is only one of the many cases which deal 
with the English equitable doctrine by which part 
performance of vei bal contracts concerning land, 
will dispense with the necessity of producing tne 
memorandum of the terms of the contract signed by 
the party to be charged which is required by b. 4 
of Statute of Frauds. It did not decide any new 

P The^true ground of the doctrine of part perfor¬ 
mance is that if the Court found a man in occupa¬ 
tion of land, or doing such acts with regard to it as 
would prima facie make him liable at law for an 
action of trespass, the Court would hold that there 
was strong evidence that a contract existed, and 
would, therefore, allow verbal evidence to be given 
to show the real circumstances under wh^li posses¬ 
sion was taken. A.I.R. 1 31 P.C. 79 — 60 M.L J. 

^38-33 M.L-W. 586 = 53 C.LJ. 359 = 35 C.W.N. 
«0 = 15R.L>. 354 = 8 O.W.N. 739 = 58 I.A. 91 = 1931 
W N. 480 = 58 Cal. 1235=33 Bom.. L.R. 913=10 
Rang.' 530 Note= 131 Ind. Cas. 762 (P.C ) 

[Reverses G.H.C. Anff v. Jadunath, A.T.R. 
(Vol. 16) 1929 Cal- 101 = 112 Ind. Cas. 865]. 

-Part-performance. 

The doctrine of pait-performance has no applica'r 
tion where the non-observance of the statutory 
provision makes the transaction ineffective. A.I.R. 
1931 Oudh 288 = 8 O.W.N. 279 = 7 Luck. 16 = 132 

Ind. Cas. 66. _ . . , 

9. Principles. k 

——Principles—“One seeking equity should 
come with clean hands.” ’ 

In 3 registered partition deed between G and K 


of joint property, there was a clause to the effect 
that if one party purchased a raiyati or under- 
raiyati holding allotted to the other, either in his 
own name or benami, such other person in whose 
share the holding came, could treat the purchase 
as void- Both the parties had violated this term. 

In a suit by K for a declaration that such purchase 
bv G was void and for possession of the holding, 

G contended that as K also had violated the term, 
he could not claim any relief as “one who seeks 
equity must come with clean hands. > . 

Held, that if K had purchased raiyati or under- 
raiyati holding, G could sue him, if in time, but 
that was no defence to this action of K claiming 
under a right derived from the partition deed : 

Held, further that the clause did not create any 
right in property in favour of the co-sharers or 
any of them. The raiyats and under-raiyats 
holding under them could transfer their interest 
to anybody, only rights were reserved to a quon- 
dum co-sharer to disregard purchase of such 
rights by his other co-sharers who got allotments 
elsewhere. A.I.R. 1935 Cal. 779= 160 Ind. Cas. 250. 

‘-Principles. ; 

In the absence of any positive law or established 
local usage, it is not permissible to confiscate or 
destroy private property either wholly or partially 
on general principles of equity and justice. A.I.K. 
1935 Cal. 711 = 40 C.W.N. 345=159 Ind. Cas. 756. 

•-Principles. . , , ., 

A plaintiff is however, not entitled to equitable 
relief unless he is prepared to behave in an equi¬ 
table manner himself. A.I.R. 1935 Pat. 59—16 P. 
L.T. 12=1 B.R. 307 = 154 Ind. Cas. 393. 

-Principles—Relief granted on condition 

amounting to concession to pay smaller sum. 

If there is an agreement to pay a sum of money 
by a particular date with a condition that if the 
money is not paid on that date a larger sum shall 
be paid, that condition is in the nature of a penalty 
against which a Court of Equity can grant relief 
and award to the party seeking payment only such 
damages as he has suffered by the non-performance 
of the contract# But if, on the other hand, there is 
an agreement to pay a particular sum followed by 
a condition allowing to the debtor a concession, 
for example, the paj merit of a lesser sum, or pay¬ 
ment by instalments, by a particular date or dates, 
then the party seeking to take advantage of that 
concession must carry out strictly the conditions 
on which it was granted, and there is no power in 
the Court to relieve him from the obligation of so 
doing. 1934 Bom. 370 = 36 Bom. L.R. 798 = 58 Bom- 
610=152 Ind. Gas. 575. • ' ^'1 

-Principles. . 

- If equity is to be invoked, it should be only m 
favour of persons shown to have acted disinteres¬ 
tedly and in good faith with no intention of'Secur- 
ing any unfair advantage for themselves. A.I.K? 

1934 Pat. 681 = 1 B.R. 506=155 Ind. Cas- 870. 

——Principles—Liability for loss to others. 

Wherever one of two innocent persons must 
suffer by the acts of a third person, he who has 
enabled such third person to occasion the loss mus 
sustain it; Commonwealth Trust Ltd. v* Akotey, 
(1925) App. Cas. 72, Foil- * 1 . 

To permit goods to go into the possession , 
another, with all the insignia of possession ther 
and of apparent title, and to leave it open to g 
behind that possession so given and accompanies, 
and upset a purchase of the goods made for 
Value and in good faith, would bring confusion 
jpercaptije transactions, and would be mepnsis ■ 
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with law and with the principles so frequently 
affirmed: Lickbarrow v. Mason, (1787) 2 Term. 
Rep. 63, Foil. 95 Ind. Ca s . 867 = 1926 P. H. G. C. 
183=7 P-L.T. 801 = A.I.R. 1926 Pat. 353. 

-Principles. 

He who seeks equity must do equity. The plain¬ 
tiff’s conduct in equity must have been perfectly 
proper. His claim to equitable relief will be nega¬ 
tived by his fraud or misrepresentation or such 
other considerations. But merely abating a nui¬ 
sance of which he complains, without the Court’s 
intervention, is not any impropriety on the plain¬ 
tiff’s part, disqualifying him for equitable relief. 
82 Ind. Cas. 309=A.I.R. 1925 Cal. 288. 

-Principles—Voidable transaction. 

A person avoiding avoidable transaction must 
return the benefit derived thereunder. 13 C-L.J.447 
= 10 Ind. Cas. 269. 

10. Procedure. 

——Procedure. 

Rules of procedure are not made for the pur¬ 
pose of hindering, but for the purpose of adminsi¬ 
tering justice. 80 Ind. Cas. 931 = A.I.R. 1925 Cal. 
157; 

11; Salvage. 

--Salvage; 

There is an equity only in favour of a person 
who is in possession of the estate in good faith 
under a claim which may afterwards turn out to be 
unfounded provided he has saved the estate from 
destruction and has preserved it upon the principle 
of salvage. But this principle can have no applica¬ 
tion in favour of a person who has never been in 
possession of an estate under any claim whatsoever 
and who is no more than a mere volunteer a mere 

lender. A.I.R. 1939 Pat. 559 = 5 B.R. 621 = 181 Ind. 
Cas. 591. 

-Salvage — Transference with and without 

value. 

There are no equities in favour of an alienee tak¬ 
ing under a voluntary settlement as there are in 
favour of transferees for valuable consideration. 
The creation of a trust in favour of deity cannot 
be treated as one on an equal footing with a trans¬ 
fer for valuable consideration as the securing of 
merit by dedication of property to the service of 
God cannot be treated as forming good valuable 
consideration. 101 Ind. Cas. 839 = A.I.R. 1927 Nag. 
214. 

Equity of Redemption. 

See T. P. Act, Ss. 60 and 91. 

Escape from Lawful Custody. 

See Penal Code, Ss. 223—226. 

Escheat. 

See (1) Crown. 

(2) Grant. 

(3) Hindu ^aw—Succession. 

(4) Landlord and tenant. 

-Escheat—Basis of the right — Succession 

Act, Ss. 214, 381. 

Where there is a vacant inheritance, the property 
lapses to the Crown by the rule of escheat but the 
escheat to the Crown is not due to any rule of suc¬ 
cession; it is a prerogative of the Crown. Upon the 
death of a person without leaving heirs his estate 
devolves upon the Crown under its general preroga¬ 
tive and not by reason of any rule of succession. 
A.I.R. 1932 All. 220=1°^ a.T. T 150 = 54 All. 

226=136 Ind. Cas. 565. 

*—Escheat — Burden *»»««*• # 

* In a suit by the Government for ejectment of the 
defendant on the ground of escheat, it lies upon 
the Crown to prove at least prima facie that the 
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deceased died without heirs, and it cannot rely upon 
the want of title of the party in possession. 

The number of heirs, who are entitled to succeed 
to the property of the deceased Hindu, is indeed 
very large. The statements made by a deceased 
in the course of a conversation with his wife that in 
his family, there is no person alive whether near or 
remote, cannot in these circumstances possibly be 
construed as statements ascribed to showing that 
he intended to mean that he had considered the 
entire list of bandhus who might be entitled to suc¬ 
ceed to his inheritance and that he did not find any 
heir in his family : 

Held, that the Grown failed to discharge the 
onus of showing that the deceased died without 
leaving any heirs. A. I. R. 1941 Oudh 337 = 1941 
O.W.N. 33=1941 A. W.R. (C.C.) 37 = 16Luck. 
551 = 192 Ind. Cas. 131. 

-Escheat—Evidence. 

Government’s suit claiming property by escheat— 
No relations claiming property for six years after 
last owner’s death—Nor anybody putting forward 
claim on notice of escheat published in local 
Gazette at place to which last owner did not origi¬ 
nally belong—Facts are not enough to discharge 
onus probandi lying on plaintiff to prove non-exis¬ 
tence of heirs. A.I.R. 1943 Mad. 15 = 55 M.L.W. 
578= (1942) 2 M. L. J. 431=208 Ind. Cas.. 38. 

-Escheat—Fixed rate tenancy—No escheat 

to Government:— See U. P. Acts, Tanancy Act, 
S. 5. 7 A. L. J. 1011. (F. B.) =33 All. 111 = 7 Ind. 
Cas. 231. 

-Escheat — Kadim hak—Government—Rent 

charges—Land—Corporate body—Dissolution 
— Fluctuating communities—Court’s duty to 
find a legal origin to existing facts. 

To establish the title of the Government to Kadim 
hak (e. g., dusnami sanyasi gosavi jandiwalli) by 
virtue of an escheat, it must he established. ( 1 ) 
that there was a heritable grant to individuals; ( 2 ) 
that the heirs of those individuals have failed; 
and ( 3 ) that on the happening of these two condi¬ 
tions the haks would escheat to the Government. 
Where acorpoiate body is dissolved by the total 
loss of all its members, there is no escheat to the 
Crown either of its lands or its rent charges. The 
effect of the dissolution is that the rent charges 
become extinguished. Thus, where the grantee of 
an annual payment out of land to last during the 
term of his life, dies, the payment sinks into the 
land : and, similarly, if the grantee is a community, 
and the grant is to last during the term of its 
existence,on its dissolution a similar result follows. 
The law of the country recognises fluctuating 
communities (e. g.,) the caste, the village as legal 
personae capable of owning property. Where there 
has been a well-established user extending over a 
long series of years, it is the duty of the court, 
if possible, to find a legal origin of the existing 
facts. (1903) 6 Bom. L. R* 43 — 28 B. 2/6. 

Essential Drugs Census Order (1941) Cl., 10 
—Order of forfeiture by trial Court—Revision- 
Interference by High Court. I L R. (1945) 2 Cal. 629 
= 222 Ind. Cas. 459=47 Cr. L. J. 465 = A.I.R. 1949 
Ca 1. 1. 

Essential Services (Maintenance) Ordinance 
(XI of 1941.) 

—-S. 3 —Scope. 

It is quite sufficient for Government to declare 
that all services under the Municipality came with¬ 
in‘the description referred to in Ordinance XI of 
1941 as being of an essential nature. A.I.R. 1913 
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Bom. 314=45 Bom. L. R. 572=45 Cr.L.J. 361 = 
211 Inch Cas- 273 . reauiring employees to 

--Ss. 5 , 7 .—An °rde equ^ ^ dispose txpedi- 

wo rk Properly and^ caref • '^d to the m, without 
tiously of all tasks a 8 k be done 13 no t 
specilyiog Bie nature^ the «° =45 Bom L R _ 572 

L^jTrX J A 36 .= 2 n Ind. Cas. 273 . 

“i^ction a 5 ) ( a a n ) d provfd C °s Pe that any person engaged 

ssssss; 
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?. liC w!SSle in . cases of indi¬ 
vidual cessation and not ^ olle fi ct ‘ v ^ 
work. A.I.R. 1944 Bom. 248 = 46 Bom. L^R .444 
I. L. R. ( 1944 ) Bom. 437 = 46 Cr.L.J. 354 - 21 / ind. 

Cas. 167. r , , 

_Ss-5 (b) and 7—Excuse for abandoning 

6 The ascused was recruited as First Aider in the 
A. R. P. and after completing his training, was 
posted to the A. R. P. depot- He reported himself 
for duty on the evening of 3 rd March, and on the 
same day, he had an anti-cholera vaccine injection. 
As he happened to suffer from varicose veins, 

there was a re-action to the injection and he had 
high fever. On the 4 th,he signed the declaration and 
a certificate of identity. He was late for physical 
training and was excused. On the 5 th morning he 
was sent for physical training and after that was 
over, he complained to his depot-superintendent 
that he was ill and was suffering from varicose 
veins. He also made other complaints to the depot- 
superintendent about his inability to get liquid 
food and other comforts in his then state of 
ill-health. The superintendent did not give any 
reply. The accused, unable to bear the effect of 
his illness, went away leaving a letter pf resigna¬ 
tion. Subsequently he was prosecuted under S. 5 
(b) of Ordinance XI of 1941 : 

Held, that fever as a result of anti-cholera injec¬ 
tion followed by swelling m the legs could not be 
said to be a reasonable excuse for abandoning the 
employment, though it may be a justification for 
anolving for leave or for absenting himself for a 
f.w days A.I.R. 1944 Mad. 20 = 56 L. W. 565 = 
1943 ) 2 M. L. J. 380 = 1943 M.W.N. 586 = 4 5 Cr.L.J. 
262 = 210 Ind. Cas- 493 . 

_g fli c (b), 7 (*) — (Amendment by Ordinance 

^yj' 0 f 194a)—Accused, held abandoned his 

The accused was appointed as an Assistant Public 
Prosecutor in East Godavari and had to conduct the 
prosecution of political offences. On 18th November 
1942, he sent in his resignation. He did nothing in 
connection with his office after the date on which he 
sent in his resignation till he was arrested. He was not 
in his district in which he was employed after 21st 
November till he w as arrested on the 30th of that 
month. The letter of resignation showed that he wanted 
to be relieved at once and his object in asking for 
relief was that he may take active part in the civil 
disobedience movement. The Collector did not pass 
orders accepting the resignation: 

Held, that the express statements made in the letter 
of resignation as to the purpose of his resignation and 
the anxiety exhibited by him to go to Coconada in spite 


, . , i,y, fn acrertain what became of the letter, 

of hlS , fi’JSh the facl that he did not wait in the dis- 
tr?ct P to receive orders on his application, indicated that 
he wanted to abandon his employment immediately. 
The mere fact that he was relieved from the work of 
1 „ < j 1 ®j. (r o few pending cases could not indicate 

that his’ resignation was accepted. AJ.R. 1944 Mad. 

,32 = 56 L.W. 729=1943 M.W.N. 805—(1943) 2 M.L. 

J. 658 = 45 Cr. L.J. 531=212 Ind. Cas. 113. 

-S. n — Applicability. 

On 21st August 1942, the Bombay Government 
superseded the Ahmedabad Municipality and appointed 
the Collector of the place as its Administrator. One W 
took over the charge of the Administrator from the Col¬ 
lector on 7th September 1942. On 12th September 1942, 
the Government issued three Notifications (1) applying 
the provisions of the Essential Services (Maintenance) 
Ordinance (XI of 1941) to the Ahmedabad Municipal 
Service, (2) authorising the Administrator to pass orders 
under S. 4 and S. 3 authorizing the administrators to file 
complaints under S. 7 * W, on 15th September 1942, 
passed an order calling upon the Municipal employees 
“to work properly and carefully and to dispose expedi¬ 
tiously of all tasks which have been or may be lawfully 

assigned to them.” The accused disobeved the order by 
refusing to do die work. A complaint was thereupon 
lodged by W under S. 7 - The Government, on 5th 
October 1942, issued a Notification directing that the 
powers and duties which were assigned to the Collector 
of Ahmedabad were to be exercised and performed by 
W with effect from 7th September 1942: 

Held, that W, not having been properly appointed 
on 15th September, was-not the man who could issue 
orders to the employees and hence he was not autho¬ 
rised to file a complaint. The accused could not, 
therefore, be convicted under S. 7 of the Ordinance. 
The Notification of 5th October 1942, seeking to give 
retrospective effect on the appointment of W could 
have no effect on the complaint filed by him in his 
capacity as Administrator before 5th October » 94 2 * 
A.I.R. 1942 Bom. 3 , 4 = 45 Bom. L.R. 572 = 45 Cr.L.J. 
361=211 Ind. Gas. 273. 

—S. 7 (3)— Complaint, by whom to be made. 

The jurisdiction of the Court to take cognizance of 
the offence is conferred only by the complaint by the 
person authorised in this behalf. Where the com¬ 
missioner of Police is authorised under S. 7 (3) 
to file complaints, the Court has no jurisdiction to take 
cognizance of the offence under the Ordinance on a 
charge-sheet laid by a Sub-Inspector of Police. A.I.R. 
1944 Mad. 20 = 56 M.L-W. 565 = 0943) 2 M.L.J. 380 = 
1943 M.W.N. 586=45 Cr.L.J. 272 = 210 Ind. Cas. 493. 

-Ss. 7 and 8 — Applicability — Resignation 

of post by member of essential service—Direction to 
surrender equipment and omission to assign work by 
superior to member—Offence of abandonment of 
post—If committed. 

Where a member of an essential service submits 
his resignation to his immediate superior, who asks 
that person to surrender his uniform and equipment 
and assigns no duties to him whatever on the ground 
that the letter of resignation is pending decision by the 
authorities, it cannot be said that the member in 
question is guilty of the offence of abandoning his 
employment without reasonable cause or absenting 
himself from work. 48 Cr.L.J. 476=229 Ind. Cas. 624. 
Essential Supplies (Temporary Powers) Act 

(XXIV of 1946). 

—Proof of orders or their publication — Necessity 

—Court, if bound to take judicial notice of such orders 
—Discretion of Court—Interference in appeal—Evidence 
Act, S. 57 -(i). J 

The respondents (accused) were charged under 
Ss. 7 and 8 of the Essential Supplies (Temporary 
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Power*) Act, for having contravened various orders 
passed by the Government. The first Court convicted 
all the accused but in appeal the convictions were 
set aside mainly on the ground that there was no 
proof of the orders or their publication. On a con¬ 
tention in appeal to the High Court that such proof 
was not necessary and that the lower Court should 
have taken judicial notice of the same under S. 57 
(1) of the Evidence Act, 

Held, the various orders in contravention where of 
the accused acted were orders made by a competent 
authority or person in British India within the 
meaning of S. 3 (27-a) of the General Clauses Act 
and therefore they are part of Indian Law attracting 
the provisions of S. 57 of the Evidence Act. But the 
lower appellate Court in its discretion having refused 
to take judicial notice as neither the orders nor the 
document showing the publication of such orders 
were placed before it, it is impossible to say that the 
discretion exercised by it is either preverse or illegal. 
I.L.R. (1949), Mad. 37 *=i 949 M.W.N. io 3=A.I.R. 
1949 Mad. 459=50 Cr. L.J. 641=63 L. W. 270 = 
(1948) 2 M. L.J. 649. 

——Operation of till 31st March, 1950—Resolu¬ 
tions passed by Constituent Assembly on 25th 
February, 1948 and 23rd March, 1949—Effect of. 

The resolutions passed by the Constituent Assembly 
functioning as the Dominion Legislature on 25th 
February, 1948, and again on 23rd March, 1949, did 
not require for their validity the assent of the Governor- 
General. These resolutions approved of the extension 
of the period mentioned in Ss. 2 and 3, India (Central 
Government and Legislature) Act, 1946. The neces¬ 
sary consequence under the proviso to S. 4 of the 
same Act, is that the period mentioned in that section 
was extended fora period of twelve months from 31st 
March, 1948, by the first resolution, and for another 
period of twelve months from 31st March, 1949, by 
the second resolution. Act XXIV of 1946, did not 
therefore cease to be of effect after 31st March, 1948, 
but stood extended to 31st March, 1950. As regards 
acts omitted or committed before 31st March, 1950, 
Act XXIV of 1946, will continue to operate indefinitely 
after 3igt March, 1950. 51 Cr. L.J. 879=A.I.R. 1950 
Cal. 202. 

— -"-Ss. a (c) and 3—Scope—‘‘Foodstuffs”—Milk—• 

Bombay Government Notification dated 24—1—1947, 

prohibiting use of milk and products in ice-cream—If 

ultra vires. 

Milk is food and will therefore come within the 
term “foodstuffs,” as defined in S. 2 (c) of the Essential 
Supplies (Temporary Powers) Act, 1946; and there¬ 
fore Bombay Government Notification No. MC./M. 5, 
— 1 —* 947 > issued under S. 3 of the Act, 
prohibiting the use of milk and milk-products, etc., 
in the preparation of ice-cream for distribution to the 
public or for sale, is not ultra vires, but, is within 
the competence of that Government. 52 Bom.L.R. 
084=A.I.R. 1931 Bom. 203. 

1 ■■“8. 3 —Essentials of offence —Mens rea— Proof 

op—Necessity—C. P. and Berar Food Grains Control 
Ordor, 1945— -Contravention by partner of firm—Other 
partners—Liability of. 

Proof of mens rea is an essential ingredient of an 
offence created by S. 3 of the Essential Supplies 
(Temporary Powers) Act, 1946. The penalty attached 
to a contravention of Cl. 3 (1) of C. P. and Berar 
Food Grains Control Order (1945) is very severe and 
the Legislature must be taken to nave clearly intended 
that no one would be made criminally liable for any 
contravention unless he had a guilty mind. Hence one 
P**tner cannot be held liable for act of another, 
vntbovt mens re*. 51 C.W.N. 900 (P.C.); 5a C.W.N. 


617, appl. I.L.R. (1949) Nag. 488 = A.I.R. 1949 Nag. 
401=3 A.I.Cr.D. 433=1949 N. L.J. 419. 

7 S. 3 (*) and (2) (f) and (j)—Scope—Power to 

issue ad hoc order for search of premises—Order for 
search—Obstruction to execution — Offence — Penal 
Cede, S. 186. 

There is no warrant for the contention that sub-S6. 
(1) and (2) of S. 3 of the Essscntial Supplies (Tempo¬ 
rary Powers) Act, 1946. contemplate only publication 
of orders containing rules to be framed for the carry¬ 
ing out of the various provisions of the Act. There is 
no doubt that under S. 3 (1) and (2) (f) read with 
Ss. 7 and 15 of the Act, ad hoc orders for search of 
named premises, for search of essential commodities 
(such as sugar) and for their seizure and can be legally 
and validly passed by the Provincial Government. 
The omission to specify S. 3 (1) of the Act in the said 
order does not render the order legal, when the Act 
and S. 3 (2) (j) are mentioned in the order. If 
execution of such an order is obstructed, the person 
causing the obstruction is liable to conviction under 
S. 186, I. P. Code. 4 A. I. Cr. D. 405=A.I.R. 1950 

Pat. 436. 

S. 3 (*)(c) “Official Gazette”—Notification by 

Collector in District Gazette without its being also 
published in the Fort St. George Gazette—Validity- 
Sale in contravention of such notification—If an offence. 

Under section 3 (2) (c) of the Essential Supplies 
(Temporary Powers) Act the fair price has to be 
fixed by a notified order, which expression is defined 
in the Act as an order notified in the Official Gazette. 
According to the General Clauses Act, Official Gazette 
means the Gazette of India or the Gazette of a 
Province. Hence where a “notification” fixing the 
price of salt is made by a Collector in a District 
Gazette but it is not published in the Fort St. George 
Gazette also, the notification is invalid and it follows 
that a person cannot be convicted for selling 6alt at a 
price higher than that fixed in such an invalid notifi¬ 
cation. 63 L. VV. 26 (1)= 1950 M. W. N. 221 (1) = 
A.I.R. 1950 Mad. 308 (2) =51 Cr. L.J. 723 = (1950) 

1 M. L. J. 35. 

-Ss. 3, 4 and 7—Scope and effect of—Order by 

Sub-divisional Magistrate—Absence of delegation by 
notified order or “direction” by Central Government 
to any officer or authority under Provincial Govern¬ 
ment—Contravention of order—Offence. 

An order of which contravention can attract penalty 
under the Essential Supplies Act, 1946, must be a 
legally good order under S. 3 of the Act. The power 
to make an order under S. 3 can never be exercised 
by any one without a delegation effected in the manner 
contemplated in the section. In order to enable any 
officer or authority subordinate to a Provincial Govern¬ 
ment to make an order under S. 3, requiring any 
person holding stock of an essential commodity (e. g., 
paddy) to sell the whole or a specified part of the 
6tock at 6uch prices and to such persons or class of 
such persons or in such circumstances as may be 
specified in the order, the officer, either by name 
or by designation of his office must have been specified 
in the “direction” by notified order of the Central 
Government under S. 4. Where the Central Govern¬ 
ment has not, by any notified order, directed that 
the power to make orders under S. 3 shall be 
exercisable by a Sub-divisional Officer or any other 
authority subordinate to the Provincial Government 
the order made by such an officer or authority does 
not profess to derive its sanction or validity from a 
direction of the Central Government. In such 
circumstances an order by a Sub-divisional Magistrate 
is not a valid or legal order, and contravention 
thereof is no offence punishable under S. 7. I.L.R. 
(1949) Cut. 627= 16 Cut. L. T. i66. 
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, * and 7—Applicability Transport of cloth 
from one place to another in same provmce- 

—Offence— Conviction— Legality. 

By the notification, dated i 6 th February, 194C, issued 
by the Textile Commissioner under Cl. 0 of the Cotton 
Textile (Control of Movement) Order, 1946, the trans¬ 
port of cloth from one place in a province to another 
m the province is not prohibited. Under S. 5 oi 
Ordinance No. XVIII of 1946 [ the Essential Supplies 
(Temporary Powers) Act of i 94 fiJ* this Textil 
(Control of Movement) Order of 1946, shall be 
deemed to have been made under the Ordinance and 
under S. 17 of Act XXIV of 1946 [Essential Supplies 
(Temporary Powers) Act, 1946] the same order shall 
continue to be deemed to have been made under 
S. 3 of Act XXIV of 1946. As the transport of 
doth from one place to a n oiher in the same province 
is not a breach of the Textiles (Control of Movement) 
Order of 1946, it cannot be said to be any breach 
of any order under S. 3 of Act XXIV of 1946 and so 
a conviction under S. 7 of Act XXIV of 1946, can¬ 
not be sustained. A,I.R. 1949 All. 622=^0 Cr. L. J. 
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-Ss. 3 and 7 —Applicability —Collector’s order 

promulgated under Defence of India Rules prior to the 
enactment of Act XXIV of 1946—Contravention of— 
Whether punishable under S. 7. 

The Defence of India Rules expired on 30th Septem¬ 
ber, 1946, and were replaced by the Ordinance XVIII 
of 1946 by which certain provisions of the Defence 
of India Rules were continued. This Ordinance again 
was substituted by Central Act XXIV of 1946, passed 
in November of that year. By order No. 467, dated 
15th June, 1946, promulgated under the Defence of 
India Rules, then in force, the Collector of Coimbatore 
had prohibited the sale of paddy to any person other 
than an authorised dealer or himself. S. ^ (1) of the 
Central Act XXIV of 1946, provided for penalties for 
contravention of an order made under S. 3 of the Act 
and sale of paddy is one of the subjects contemplated 
by S. 3. The petitioners were a seller and purchasers 
of paddy and the purchasers were not authorised dealers. 
The transaction took place on 5th February, 1947. On 
the question whether a contravention of an order 
made prior to the enactment of the Central Act XXIV 
of 1946 is an offence on the ground that S. 7 (1) 
makes punishable only an order made under S. 3 and 
not an order deemed to be made under S. 3: 

Held, that the intention of the Legislature in the 
enactment of Act XXIV of 1946, was quite clear it 
wanted to penalise the contravention of all orders 
which were the subject-matter of S. 3 of the Act and 
it comprised within that category not only the orders 
which were specifically to be made under S. 3 of the 
Act but also the orders which were deemed to be made 
under the Act by virtue of S. 17 of the Act, and that 
the petitioners were therefore guilty of the offence 
under S. 7(1) of the Act. 1948 M.W.N. 678 = 61 LAV. 
704 = A.I.R. 1949 Mad. 355 = 5 ° Cr. L.J. 457 = ( I 948 ) 

2 M. L.J. 400. 

-S. 7—Applicability—Contravention of Bihar 

Kerosene Oil Control Order on 25th April, 1948— 
Offence—Act, if in force on such date. 

The Essential Supplies (Temporary Powers) Act, 
1946, would have spent its force by 1 st April, . 1947, in 
view of S. 1 (3) of the Act, as the period of emer¬ 
gency expired on 1st April, 1947, but for the India 
(Central Government and Legislature) Act, 1946. But 
the Notification of the Governor-General, No. 7, W.L. 
(*)» 47 > published in Gazette of India, dated 8th 
March, 1947, had the effect of prolonging the opera¬ 
tion of the Act (XXIV of 1946), up to 1st April 1948. 
The Act was further exteneded up to 1st April, 1949, 
and again to i«t April, 1950, by resolutions of the 


Constituent Assembly passed in 1948 and 1949. Hen c e 
a contravention of the Bihar Kerosene Oil Control 
Order Committed on 25th April, 1948, would be an 
offence and is punishable, and it cannot be said that 
th e contravention is n f »t punishable because the Act 
ceased to have operation before that date. 51 Cr. L.J. 
808 = A.I.R. 1950 Pat- 200 = 4 A.I.Cr.D. 110. _ : 

_S. 7—Applicability — Order by Sub-divisional 

Magistrate—Absence of delegation by “direction” by 
notified order to Officer of Provincial Government— 
Contravention of Order — Offence. See Essential 
Supplies (Temporary Powers) Act (1946), Ss. 3 > 4 
and 7. I.L.R. (1949) Cut. 627. 

-S. 7—Applicability — Notification prohibiting 

export of paper or article manufactured wholly or 
mainly from paper, etc.—Exercise books—Export of— 
Offence. 

Where a notification issued under S. 3 of the Essen¬ 
tial Supplies Act of 1946, prohibits the export of 
paper or article manufactured wholly or mainly from 
paper, the export of exercise books is a contravention 
of the Essential Supplies A c t (1946), because exercise 
books arc self-evidently articles manufactured mainly 
from paper. All that is not paper in an exercise look is 
infinitesimal. Hence the person exporting exercise 
books without a permit is guilty of an offence punish¬ 
able under S. 7. An order of forfeiture of the exercise 
books exported is perfectly legal- A.I.R. 1948 Cal. 
289 = 49 Cr. L. J. 516. 

-S. 7—Construction—If the “order so provides” 

—Forfeiture of vehicle used in commission ot offence— 
Power of Court—Cr. P. Code, S. 517. 

It is plain from the language of S. 7 of Act XXIV of 
1946, that the order of forfeiture must be directed 
against any property in respect of which the Court 
is satisfied that the order made under S. 3 of the Act 
has been contravened. The vehicle in which the 
articles in respect of which the order has been corttfa- 
vened were carried, is not one of the items of property 
in respect of which an order made under the Act 
has been contravened, and cannot, therefore, be con¬ 
fiscated by the Court. 

The words “ if the order so provides *’ in S. 7 of the 
Act mean that although an order of confiscation can 
be made by the Court in its discretion under S. 517, 
Cr. P. Code, that discretion is not to be exercised in 
those cases in which the appropriate authority issuing 
the order did not think it desirable that such discre¬ 
tion should be used. A.I.R. 1944 Bom. 292 (F. B.) 
and A.I.R. 1945 Lah. 149, Foil. 51 Cr.L.J. 1182 = 
A.I.R. 1950 Assam 132. . m 

-S. 7—Essentials of offence—Failure to make 

necessary entries in counterfoils of sale receipts— Mens 
rea — Proof of — What would amount to — Proof of 
corrupt motive—Necessity. ' ' . 

A licensee was convicted under S. 7 of the Essential 
Supplies (Temporary Powers) Act, for his failure to 
note the addresses of the persons to whom h<i sold 
rice and the licence number of his shop in the counter¬ 
foil of the receipt kept by him. t On a contention that 
there was no proof of mens rea. 

Held: Assuming that proof of mens rea is neces¬ 
sary, it cannot be said that there is no such proof. 
What is meant by saying that mens rea should be 
established is really that it should be proved that the 
accused had a guilty mind in doing the act. If he 
knew that the law and the conditions of the licence 
given to him required that he should comply with 
certain formalities and with that knowledge he delibes 
rately omitted to make the necessary entries in the 
receipt which were required for checking purposes 
he did it consciously knowing that what he wa» 
doing was a violation of what the law required; It 
is certainly proof of mens rea. Proof of some ulterior 
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corrupt motive of profit-making or anything analo¬ 
gous to it is not essential. 1943 M VV.N. 898 = 63 

L-W. 998=(i95o) 2 M.L J. 334=A.I.R. 1951 Marl. 
261. 

■Jr M I rr i x J . . ^ 

—■—S. 7—Evidence—Article manufactured wholly 

or mainly from paper—Price-list of stationary published 
by Stationary Office—Relevancy. 

In considering the question whether exercise books 
are articles manufactured wholly or mainly from 
paper, falling # within a Notification prohibiting the 
export of articles manufactured wholly or mainly 
from paper, a price-list of the Controller Stationary 
Office containing a list of classes of papers, etc., 
required for office use is wholly irrelevant. The price- 
list is not part of the law of the land, and further a 
classification of papers Ordinarily required for office 
use has nothing to do with the question whether 
exercise books or articles manufactured wholly o r 
mainly from paper. A.I.R. 1948 Cal. 289 = 49 Cr. L- 

J* 5 * 6 . 

--S. 7—Scope and effect—Orders deemed to be 

made under Act by virtue of S. 17 ( 2 )—Contraven¬ 
tion—Offence. 

S. 7 of the Essential Supplies (Temporary Powers) 
Act (XXIV of 1946), makes punishable the contraven¬ 
tion of orders deemed to be orders under the Act 
by virtue of the' provisions of S. 17 (2) of that 
Act. It cannot be held S. 7 only makes penal the 
contravention of an order made under S. 3 of the 
Act. The whole object of S. 17 is to put orders 
deemed to be made on the footing as orders made 
under S. 3 of the Act, to give those ordeis the 
same force and the same efficacy, and to make the 
contravention, of those orders as much penal as the 
contravention of orders made under. S. 3. I.L.R. 
1*948) Bo m . 391=50 Bom. L.R. 295 = A.I.R. 1048 
Bom. 370 = 49 Cr.L.J. 677 (F.B.). 

“S. 7—Transport—Meaning—Consignment by 
owner of goods to carrier for transport out of a 
district—Offence. 

When a person consigns bags of charcoal to a carrier 
intending them to be taken from one place to another, 
he does “transport” the charcoal within the meaning of 
the notification issued by the Government under the 
powers vested in them by the Defence of India Rules 
which is punishable under S. 7 of the Essential Supplies 
(Temporary Powers) Act, though the physical act of 
carrying is d.onc by the carrier. Though the expression 
transport” is not defined cither in the notification or in 
the Defence of India Rules or any where in Act XXIV 
°f*946, it is clear from the notification in question that 
what was intended was prohibition of movement of 
charcoal from one district to another without the 
requisite permits. The ban was not intended to be 
imposed only on the person who actually carried the 
charcoal. It cannot be said that the term “transport" 
in the notification excludes “consignment for transport”. 
*949 M.W.N. 756=62 L-W. 652 = (1949) 2 M.L.J. 389. 

7 (1)—Offence under—Proof of mens rea— 
U necessary — West Bengal Cotton Cloth and Yarn 
Movements Control Order, 1947. 

Although in the West Bengal Cotton Cloth and Yarn 
Movements Control Order the movement of yam from 
one area to knother without a permit is an offence, it is 
Well established that a person cannot be convicted of 
moving such yarn unless the prosecution establishes, 

rea on his part. 

If a person was merely acting for his master 

, hu master’s instructions and moving the yarn 
Wl ij Ut k flow * n 8 such movement was illegal, he 
would not be committing any offence at all, and his plea 
C0U *P **°t be regarded as a plea of guilty unless he 
realised that he was doing something which was wrong. 


51 C.W.N. goo (P.C.) relied on. 53 C.W.N. 300 = 3 
A.I.Cr.D. 327=A.I.R. 1949 Cal. 348=50 Cr.L.J- 59 °. 

S. 7 (1), Proviso (as amended)—Order for 
confiscation —When may be made—Accidental move¬ 
ment of foodgrains—Absence of mens rea —Goods, if 
may be confhcated—Bengal Foodgrains Movement 
Control Order. 

It is clear Irom the terms of the proviso to S. 7 (1) of 
the Essential Supplies Act, 1946, as amended by the 
Essential Supplies (Temporary Powers) (Amendment) 
Act, 1948, that confiscation can only be ordered when a 
particular order lias been contravened and where there 
has been no contravention no order for confiscation can 
be made. 

The Bengal Foodgrains Movement Control Order 
does not make it an offence accidentally to move food 
grains in a manner prohibited by the Act. Before there 
can be a contravention or an offence there must be a 
degree ol mens rea which would make the movement 
a criminal offence. If no mens rea is established, there 
is no contravention of the order and therefore no order 

for confiscation ol the goods can be made. 54 C.W.N. 
82g = A. I. R. 1951 Cal. 303. 

- Ss. 7 and 8 — Applicability — Mens rea— 

Necessity—Motor Spirit Rationing Order, 1941, Cls. 5 
and 22—Sale of petrol by servant without coupons and 
at rates in excess of controlled rate—Offence—Liability 
of master. 

The provisions of Cls. 5 and 22 of the Motor Spirit 
Rationing Order, 1941, constitute an absolute prohibi¬ 
tion against the supply of motor spirit otherwise than by 
the methods laid down in that order. An obligation is 
also cast upon the supplier to supply petrol in the manner 
indicated in the order. But it does not follow that a 
breach of the order, without any mens rea, would 
amount to a contravention of the order rendering a 
person liable to punishment, although he is morally 
innocent. 

It is not in every case of an absolute prohibition that 
no question of mens rea arises. It is only a limited 
and exceptional class of offence, which can be held to 
be committed without a guilty mind. The Court should 
always bear in mind that unless the statute, either 
clearly or by necessary implication, rules out mens rea 
as a constituent part of a crime, an accused should not 
be found guilty of an offence against the criminal law 
unless he has got a guilty mind. There are no words in 
the Essential Supplies Act introducing the principle of 
vicarious liability, nor has the Legislature by necessary 
implication introduced that principle. Hence the supply 
of petrol to a bogus customer without coupons as 
required by law, and at rates higher than the controlled 
rates by the servant of an owner and licensee of a petrol 
pump, cannot render the latter liable to punishment 
under Ss. 7 and 8 of the Act, read with Cls. 5 and 22 of 
the Motor Spirit Rationing Order, in the absence of 
mens rea. I.L.R. (1948) Bom. 32g = A.I.R. 1948 Bom. 
364=49 Cr.L.J. 551=50 Bom. L.R. 190. 

-Ss. 7 and 8—Conviction for attempt to 

contravene an order—Order for forfeiture—Legality. 

As S. 8 of the Essential Supplies (Temporary Powers) 
Act, lays down that a person attempting to contravene 
an order is deemed to have contravened it, an order for 
forfeiture under S. 7 would be justified when the person 
is convicted for attempting to contravene an order. 
195 ° A.L.J. 16 = 1950 A.W.R. 80. 

-Ss. 7 and 8—Conviction under, of hawker of 

cloth— Mens rea— Position of hawker and that of 
servant. 

The accused who was a hawker was taking cloths 
from Calcutta to Howrah in a rickshaw without a for¬ 
warding note or permit authorising the transport at 
11-30 P.M., when he was caught by the police. He was 
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convicted by a Magistrate under S. 7 read with S. 8 of 
the Essential Supplies Act. Upholding the conviction, 
Hel J that as for mens rea, the position of a hawker, 
that is. an independent contractor, was different from 
that of a mere servant and that as lie was trading for 
his own benefit, although on a commission basis, he 
could not be heard to say that he did not know what 
his intention was, and that further the fact that he was 
caught at 11-30 P.M., was a strong indication of mens 
rca. 53 C W.N. 5 <> 3 * 

-Ss. 7 and 17—Applicability—Order deemed to 

be made under Act—If punishable—Breach of 
Cotton Cloth and Yarn (Control) Order, 1945. 

S. 7 of the Essential Supplies Temporary Powers) Act 
provides punishment not only for an order actually 
made under S. 3 but also for an order deemed to have 
been made under the Act. The Cotton Cloth and Yarn 
(Control) Order, 1945, is by operation of S. 17 (2) of the 
Act “deemed to be an order under this Act” and a 
breach of that order is, therefore, an offence under the 
Act. 51 Cr.L.J. 7i2 = A.I.R. 1950 Lah. 101. 

-Ss. 7 and 17—Applicability—Accused boarding 

at Cuttack train bound for Howrah with ticket for 
Howrah and with 42 lbs. of handloom cloth—Offence— 
Conviction—Sustainability. 

The accused was found boarding a train bound for 
Howrah at Cuttack. He had with him a ticket from 
Cuttack to Howrah, and had also with him 42 lbs. of 
handloom cloth, without a permit as reguired by the 
Orissa Government Notification, dated 3rd June, 1946. 
The luggage was not booked and there was nothing to 
show as to where the cloth was going to be trans¬ 
ported. 

Held, that being no evidence for the prosecution to 
connect the luggage with the destination, it did not 
follow that, because the accused had a ticket for 
Howrah, the luggage he wa6 carrying was also 
destined for Howrah; that the accused was not there¬ 
fore liable under the circumstances guilty or liable to 
conviction under Ss. 7/17 of the Essential Supplies 
(Temporary Powers) Act, 1946. I.L.R. (1949) Cut. 
620 = A.I-R. 1950 Orissa 88=51 Cr.L.J. 853. 

-S. 7 and Cr. P. Code (V of 1898), S. 5x7—Order 

of forfeiture on conviction for contravention of order 
under Essential Supplies (Temporary Powers) Act—If 
part of sentence—Applicability of S. 517, Cr. P. Code 
to such on order. 

An order for forfeiture of the goods under S. 7 of the 
Essential Supplies (Temporary Powers) Act on a convic¬ 
tion for a contravention of an order under that enact¬ 
ment, is an order which follows conviction and is not 
part of the sentence but is a part of the function of the 
Court under S. 517, Cr. P. Code to direct how the 
property in respect of which a crime has been committed 
shall be disposed of. I.L.R. (1950) All. 280. 

8 Applicability—Attempt to export food- 
grains— Offence. 

An attempt to export foodgrains is an offence under 
S. 8 of the Essential Supplies (Temporary Powers) Act. 
52 P.L.R. i49=A.I.R. 1950 E.P. 268=51 Cr.L.J. 1326. 

”” S» 12—Application for summary trial—■ 

Necessity. * 

S. 12 of Central Act XXIV of 1946 requires that an 
application should be made for the trial of a case 
summarily. Where the records do not disclose the 
existence of such an application having been made and 
the Court has acted suo motu in trying a case sum¬ 
marily, the trial is illegal. A.I.R. 1947 Oudh 03- 
A.I.R. 194.9 All. 84, rel. on. = 4 A.I.Cr.D. 164*=A I.R*. 
1950 Ajmer 20 = 51 Cr.L.J. 890. 

-S. 17 (a) —Applicability and scope—“By what¬ 
ever authority” — Meaning —Bihar Paper Dealers 
Licensing Order, 1945—If to be deemed to be continu¬ 
ed in 1947. 


The effect of S. 17 (2) of the Essential Supplies 
(Temporary Powers) Act of 1946 is to continue in force 
any order the operation of which had been continued 
by Ordinance XVIII of 1946. S. 5 of that Ordinance . 
continues in force any order made by whatever authority 
under R. 81 (2) of the Defence of India Rules, 1939, 
and declares that such order shall be deemed to be an 
order made under S. 3 of that Ordinance. The words 
“ by whatever authority ” cannot be construed as 
excluding a Provincial Government. They are wide 
enough to cover a Provincial Government. The Bihar 
Paper Dealers Licensing Order, 1945 was not rescinded 
but only lap.-ed on 30—9—1946 on the lapsing of the 
Defence of India Rules. It cannot be deemed to have 
been rescinded. The Licensing Order must therefore be 
deemed to be an order under S. 3 of Ordinance XVlII 
of 1946, and its operation was preserved at first by S. 5 
of that Ordinance and then by S. 17 (2) of Act XXIV 
of 1946. Hence a conviction for breach of that order 
committed in 1947, is perfectly legal and cannot be 
challenged on the ground that the licensing Order had 
lapsed before the date of the offence. 26 Pat. 688= A.I.R. 
1948 Pat. 309=49 Cr.L.J. 462. 

Estates Partition Act (V of 1897). 

See also:—Bengal Estates Partition Act. 

S. 99—Applicability: —S. 99 doe* not apply to a 
transfer by a co-sharer of certain definite specific lands 
marked by metes and bounds. 11 C. L.J. 136=5 Ind. 
Cas. 130. i 

Estoppel, 

See also 1. Evidence Act, Ss. 115 and 116 

2. Landlord and tenant 

3. Part-Performance 

4. T. P. Act, Ss. 43 and 54. 

Estoppel. 

Synopsis. 


x. Acquiescence 

2. Approbate and reprobate 

3. Conduct 

4. Consent decree 

5. Election of remedies 

6. Equitable estoppel 

7. Essentials 

8. Evidence 

9. None against statute 
xo. Pleadings 

xx. Point of law 
xa. Waiver 

13. Miscellaneous 


x. Acquiescence. 


——Estoppel—Acquiescence—Building oxt land of 
another—Right to compensation*—Equity. 

If a person builds on the land of another, knowing 
it to be that of another, there is a principle of equity 
which would prevent the latter from claiming the land 
with the benefit of all the expenditure made on it* 
There would be nothing in the conduct of the owner, 
active or passive, making it inequitable in him to assert 
his legal rights. However, a party building on the land 
of another without the acquiescence of the latter may 
be allowed to remove the structure, but he cannot be 
granted compensation. A.I.R. 1950 M.B. 41. 


2. Approbate and reprobate. 
—Estoppel—Approbate and reprobate—Application 

of doctrine—Defendant in suit not contesting valuation 
of plaintiff and accepting same in his appeal—Placing 
higher valuation in application for leave to appeal to 
Privy Council—Estoppel. 

The plaintiff in a suit gave a mere notional value 
for purposes of stamp duty at a figure lower than 
Rs. 10 , 000 . No objection was taken to that valuation 
by the defendant in his written statement and there 
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was no issue on the question of valuation before the 
trial Court. The defendant also accepted that valua¬ 
tion in the appeal to the High Court. But in his 
application for leave to appeal to the Privy Council 
the defendant urged that the value of 'the subject- 
matter in dispute at the time of. t he suit and at the 
time of the appeal was over Rs- 10,000. 

Held, that there having been no representation, 
far less a decision, as to the true value of the 
properties in suit, there was no room for the ap¬ 
plication of the doctrine that a party cannot be allowed 
to approbate and reprobate and the defendant was not 
estopped from proving the real value of the properties 
in dispute. 

A party should not be shut out of his right to 
appeal to the Privy Council merely because of an 
erroneous valuation in the plaint, when he has not 
been in the position of approbating and reprobating 
and when he has not led the opposite party to act 
upon such valuation, and when the Court has not 
considered or decided the question of valuation at an 
earlier stage. 26 Pat. 614 = A. I. R. 1949 Pat. 91. 

—Estoppel—Approbate and reprobate—Order for 
restoration of application under O. 9, R. 13, C. P. 
Code, dismissed for default on payment of costs—Pay¬ 
ment of costs and acceptance by opposite party—Right to 
challenge order in revision or appeal—Estoppel. 

Where an application under S. 151, C. P. Code, for 
the restoration of an application under O. 9, R. 13, 
which had been dismissed for default, the Court orders 
restoration on condition of the applicant paying a 
sum of money to the opposite party as costs, and such 
amount is paid as ordered and accepted by the opposite 
party, the latter is thereafter estopped from challen¬ 
ging the legality or propriety of the order restoring 
the application* in revision or appeal. 27 Pat. 187 = 
A.I.R. 1949 Pat. 491. 


■Estoppel—Approbate and reprobate—Party 

accepting benefit under order of Court—Right to 
challenge order in appeal. 

Where an application for amendment of plaint 
is allowed after contest subject to payment by the 
Plaintiff of costs to the defendant, and the latter 
accepts, the costs paid without protest or reservation 
of any right to challenge the order pf amendments, 
the defendant is thereafter precluded from challenging 
the order allowing amendment in appeal or otherwise. 
I.L.R. (1948) Nag. 9i3 = A.I.R. 1949 Nag. 5. 

—— Estoppel-—Approbate and reprobate —Repre¬ 
sentation by widow that she was competent to adopt 
—Evidence Act. S. 115—Adoption—Adopted son bor¬ 
rowing money and incurring other expenses on faith 

of representation-Subsequent denial of authority to 

adoptt—See 30 All. 549= (1908) A.W.N. 231*5 
A.L.J. 5 68. 

~— Estoppel—Approbate and reprobate —Mort¬ 
gage —Suit for sale—Pleading that suit was premature— 
Suit, subscquent-Suit decreed in part by confession of 
third parties against them—Plea of bar by prior 
suit:— See C.P.C., S. 43. 1904 A.W.N. 236 = 1 
A.L. J. 649=27 A. 254. 

“— Estoppel — Approbate and reprobate —Deposit 
by puisne mortgagee—Acceptance by prior mortgagee 
—Equities:—See T.P.A., S. 83. 1 A.L. J. 590. 

Estoppel—Approbate and reprobate— Admi¬ 
nistration suit—Advocate General added as party by 
consent—Right to question validity of lagacies:—See 
*9 B. 133=6 Bom. L.R. 601 at (142.) 

"""— Estoppel — Approbate and reprobate —Agree- 
m ent appointing minors agents-—Person appointing 
Precluded from questioning their capacity to act:— 
»cc Contract Act, 5 . 183. 4 Bom. L-R* 627. 


3, Conduct. 


Estoppel—Conduct—creation of under-proprie¬ 
tary title. 

An under-proprietary title cannot be created by 
estoppel. 51 I. A. 326, followed. I.L.R. (1949) All. 
337 - 


--Estoppel—Conduct—Representation—If neces¬ 
sary. 

It is one of the essential elements of estoppel by 
conduct that the party against whom it is pleaded 
should have made some representation intended to 
induce a course of conduct by the party to whom it 
was made. 52 C.W.N. 7ig = A.I.R. 1948 P.C. 207 = 
62L.W. 2! (P.C.). ‘ 


Estoppel — Conduct — Dismissed Municipal 
servant suing and recovering his Provident Fund 
money—Dismissal set aside by Government—If estopped 
from contending in a subsequent suit that he was still in 
service. 

A Municipal servant was dismissed from service. 
He preferred an appeal to the Government. During 
the pendency of the appeal, he recovered his Provident 
Fund money by suit on the ground that as his services 
had come to an end he was entitled to it. Subse¬ 
quently the Government set aside his dismissal. In a 
suit brought thereafter by the Municipal servant for 
a declaration and other reliefs, he contended that he 
was still in service. On a contention that he was 
estopped from so contending, 

Held, that in the prior suit the municipal servant 
was not making a representation as the result of 
which the Board was induced to alter its position 
and as such he was not estopped from raising his 
contentions. 1948 O.W.N. i=A.I.R. 1948 Oudh 
282 c 194.8 A.W.R. (C.C.) 93. 


—Estoppel—Conduct—Execution of a decree by sale 

of property by a Municipality—Subsisting charge in its 
favour not notified—Municipality estopped from 
asserting any claim to bring that property to sale 
under the subsequent charge as against the auction- 
purchaser in execution of the first decree. 

A party who obtains a decree against a property 
and brings it to sale when on the same property 
there is a subsisting charge in his favour, is bound to 
notify the existence * of the charge for the benefit of 
intending purchasers. The law is the same for 
Municipalities as for private persons. A Municipality 
does not cease to be a decree-holder because it is 
Municipality. 

Where at the time of bringing a property to sale 
in execution of a decree in a suit to enforce the 
statutory charge in respect of the arrears of property 
tax, the Municipality fails to notify the existence of 
another similar decree where it had in the meantime 
obtained in respect of arrears of taxes for the sub¬ 
sequent years, the Municipality by its failure is 
estopped as against the auction-purchaser in execution 
of the earlier decree from asserting any claim to bring 
the property to sale in enforcement of the charge for 
the subsequent years. An auction purchaser in 
execution of the late r decree cannot resist the claim 
for possession of the auction-purchaser in execution of 
the earlier decree. 60 L.W. 435 = A.I.R. 1948 Mad. 
120 = (1947) 1 M.L. j. 390. 


--Estoppel—Conduct—Mortgage pending a 

perior mortgage suit—Prayer by puisne mortgagee to 
redeem :j—See Mortgage—Sale. 17 M.L.J. 263=4 
A.L. J. 344 = 5 5631 C.W.N. 561 = 29 A. 

339 = 34 A - 102 P.C. = 9 Bom. L.R. 656=2 M.L.T. 
191* 

—Estoppel—Conduct-Mandatory injunction 
—Building, demolition of—Discretion—See (In* 
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junction, Mandatory.) ( 1904 ) A.W.N. 68 = 26 A. 

“’'Estop^i-Conduct-Mortgage-Mortgagee 

--Estoppel from a person having no 

Ulang a mo g g of allowing him to add a 

,n rk Jhat he had no objection to the mort- 
remar —gee Mortgage. 4 Bom. L R. 25 . 

ga #at : oDP*f-Conduct-Deed not set aside with- 

vet be pleaded in defence:—See 

EXSS&Z&tff 17 M.L.J. 19=30 M. 169 
—2 M.L.T. 4 . also 9 C.L.I. 464 . 


3. Conduct. * 9 ^ 

-Estoppel—Essentials:—See 6 Bom.L.R. 417 

= 28 B. 393 — 28 B. 399 = 6 Bom. L. R. 428 ; 6 Bom. 
L.R. 494 . 

8. Evidence. 

-Estoppel—Evidence—Evidence as to:—The 

evidence as to estoppel must be unequivocal and 
clear.—( 1905 ) 7 Bom. L. R. 836 . 

9 . None against statute. 

-Estoppel—None against statute. See Bihar 

Buildings (Lease, Rent and Eviction) Control Act, 

S. 11 . A.I.R. 1950 Pat. 354 . 


4 . Consent decree. 


-Estoppel— Consent decree—If operates as 

estoppel. See C. P. Code, S. 11 -A. 1946 A.W.R. 

(C. CO 254 . 

5. Election of remedies. 

_Estoppel—Election of remedies—Rule—Appli¬ 
cation to review judgment—Dismissal Subsequent 
suit to set aside decree on same ground oi fraud— 
Maintainability. See Mys- C. P* 4 Code, S. H- o 3 
Mys.BI.CR. Ill- 

6 . Equitable estoppel. 


-Estoppel—Equitable estoppel — Purchase 

for the benefit of one in the name of another 
who had advanced the money—Construction of 
buildings on that land by the person intended to 
be benefitted—Acquiescence and standing by of 
the nominal owner—Rights of parties. 

The first defendant sought the help of the plain¬ 
tiffs’ vendor, one D, to pay the price of land 
purchased for him and agreed that the sale may 
be in the name of D. He was always under the 
bona fide belief that the property belonged to him 
and that the only obligation he had was to pay 
the price of the land paid by D with interest 
thereon from the date of the sale deed and that 
he could enjoy the property, on the fulfilment of 
such a condition, as his own. Further, he- was 
encouraged in the belief by the acquiescence and 
conduct of D. When he later on built upon the 
land a substantial structure, D kept quiet and did 
not assert any title or right. . . 

On tlie question whether the defendant had no 
legal title to the property in the circumstances, 
held, that applying the well-known dicta contained 
in various English cases, the principle of equitable 
estoppel applied and therefore the plaintiffs’ vendor 
could not say that the defendant had-. no legal 
title, and if he could not say so, his alienees could 
have no higher claim, particularly when they were 
not bona fide transferees for value without notice. 

Held, further, ( 1 ) that there was no implied 
contract that the plaintiffs should pay the defen¬ 
dant the value of the structure on the defendant 
surrendering the property. The utmost the plain¬ 
tiffs were entitled to was that the defendant should 
pay the costs of the site with interest accruing 

up-to-date. 

( 2 ) That if the defendant did not pay the same, 
the value of the structure lias to be assessed and 
on payment of the amount so^assessed by the plain¬ 
tiffs into Court, the defendant should . surrender 
the land with the building upon it- Case-law dis¬ 
cussed. 1949 M.W.N. 601 = A.I.R. 1950 Mad. 53 = 62 
L. W. 741 = ( 1949 ) 2 M.L.J. 406 . 


7 . Essentials. 

——Estoppel—Essentials of—When can arise. 

There can be no estoppel unless one party in¬ 
tentionally caused or permitted the other party to 
believe a thing to be true and to act upon such 
belief. 1948 R.D. 415 . 


10 . Pleadings, 

-Estoppel—Pleading of—Duty of Court to 

construe pleadings liberally, and to give liberty 
to amplify same—Allegation of specific facts— 
Necessity. 

A pica of estoppel should not ordinarily be ruled 
out if there is material on the record sufficient to 
sustain the plea. A liberal view of the pleadings 
ought to be taken, and the plea, if warranted by the 
facts proved or admitted, can always be raised 
even if the facts*have not been specifically pleaded. 
The Court must allow a party to amplify his 
pleadings so as to embrace all aspects of estoppel, 
by judgment and in pais, and should not allow the 
other side to take advantage of technicalities to 
perpetrate an abuse of the process of Court- I.L R. 
( 1948 ) Nag. 747 = A.I.R. 1948 Nag. 358 . 

11. Point of law. 

-Estoppel—Point of law. 

There can be no question on a point of law and 
an admission on a point of law would not estop a 
party from subsequently agitating it. 1948 R.D. 
401 = 1948 A.W.R. (Rev.) 292 . 

12 . Waiver. -' l '■ 

-Estoppel — Waiver — Execution petition— 

Amount claimed less than actully due to mis¬ 
take in calculation or clerical error—If waiver 
and bars subsequent claim for balance. 

No party can waive a right the existence of which 
he is not aware of at the time the demand is made. 
Where through a mistake or miscalculation or 
through any clerical error a lesser amount than is 
actually then due happens to be made in an execu¬ 
tion application, that is a case of an unconscious 
omission,, and cannot be held to operate as a waiver 
of the applicant's claim for the amount actually 
due to him; and a subsequent application by him 
POL^on left out is therefore not barred. 

“Estoppel—Waiver—Execution proceedings 
—Objection to execution waived:—See Execu¬ 
tion. 8 C.W.N. 672 = 31 C. 822 . 


13 . Miscellaneous. 

— Estoppel — Miscellaneous — Estoppel and 
Res judicata’; difference betweenSee: 10 
Bom L.R. 210 . * 

■ Estoppel—Miscellaneous—Estoppel by cir¬ 
cumstances :—-See Hindu law*—widow—Aliena- 
tionby. 25 B. 129 = 2 Bom. L. R. 820 . 

——Estoppel—Miscellaneous—Dedication, im¬ 
plied :—See Dedication. 10 C-V/.N. 1044 = 4 C.L.T. 
343=33 Cal. 1290 . 

European British Subject. 

Code ’ Ss * 29 ‘ A > 34 " A > HI, 275 , 336 , 
451 . 455 , 528 -A to 528 -D. ' 

Eviction. 

See 1 . Ejectment 

2. Landlord and tenant 

3 . Limitation Act, Arts. 142 and 144 * 
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Mfe * EVIDENCE. 

see also (i) CRIMINAL TRIAL—EVIDENCE. 
(2) EVIDENCE ACT. 

Synopsis. 

1. Access. 

2. Accomplice. 

3. Account-books. 

4. Additional evidence. 

5. Admissibility. 

6. Admissions. 

7. Admission in evidence. 

8. Affidavit, 
g. Alibi. 

xo. Ambiguous document, 
xx. Ancient documents. 

12. Appellate Court. 

13. Appreciation of. 

14. Burden of proof. 

X5. Certified copies. 
x6. Character. 

17. Child witness. 

x8. Circumstantial evidence. 

xg. Co-defendants. 

20. Common intention. 

21. Competency of witnesses. 

22. Conclusive proof. 

23. Confidential communication. 

24. Confession. 

25. Construction of document. 

26. Contradiction. 

27. Corroboration. 

28. Credibility. 

2g. Criminal trial. 

30. Criminating question. 

31. Cross-examination. 

32. Custom. 

33. Documents. 

34. Dumb witness. 

35. Duty of Court. 

36. Duty of Judge. 

37. Dying declaration. 

38. Estoppel. 

39> Examination-in-chief. 

40. Exclusion of. 

41. Expert evidence. 

42. Handwriting. 

43. Hearsay. 

44. Hostile witness. 

45. Identification. 

46. Impeaching credit. 

47. Improper admission and rejection. 

48. Judgment. 

4g. Judicial notice. 

50. Legitimacy. 

51« ‘May presume.' 

52* Minors. 

53. Motive. 

54. Objection to, 

8—F. Y. D.—7. 


55. Official documents. 

56. Opinions. 

57 * Oral. 

58. Pedigree. 

59. Personal knowledge. 

60. Photograph. 

61. Practice and procedure. 

62. Presumption. 

63. Previous conviction. 

64. Previous depositions. 

65. Privileged communications. 

66. Public documents and records. 

67. Rebuttable presumptions of fact. 

63 . Rebuttabie presumptions of law. 

69. Recitals. 

70. Refreshing memory. 

71. Relationship. 

72. Res gestae. 

73. Secondary. 

74. State of mind, 

75. Sufficiency. 

76. Suspicion. 

77 - Trial. 

78. Value of. 

79. Miscellaneous. 

1. Access. 

See EVIDENCE ACT, S. 112. 

2. Accomplice. 

See EVIDENCE ACT, (1) S. 30. 

(2) S. 114—ACCOMPLICE. 

(3) S- 133. 

3. Account books. 

See EVIDENCE ACT, SS. 21, 34. 

4. Additional evidence. 

See CIVIL P. C., S. 100, O. 41, RR. 27 AND 28 . 

5. Admissibility. 

(a) Admission. 

(b) Document. 

(c) Decrees and Judgments. 

(d) Intention. 

(e) Irrelevant facts. 

(f) Objections to. 

I. Duty of Judge. 

II. Mode of proof. 

III. When allowed in appeal. 

IV. When not permitted in appeal. 

(g) Question of. 

(h) Records. 

(i) Statements. 

(j) Unstamped instrumentss. 

(k) Miscellaneous. 

5- (a) Admission of Party. 

-Admissibility—Admission of a Party. 

Before a previous admission can be used against a 
Party it must be put to him and an opportunity afforded 
to him to explain if it is capable of explanation. 11 
Lah. 410 = 12 L. L. J. 161 = 123 Ind. Cas. 278 =A. I. R. 
1930 Lah. 991=31 Punj. L.R. 243. 
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-Admissions by Emissions TverT mistaken or un- 

Evidence that such ad ®, , fl 1 ?g! e of adoption 

true admiss.blo-Es^opp^ADiNGS. i r C. W. N. 

See f , MLT 103=9 Bom. L.R. 267=4 A.L.J. 102 = 
fciy M5 = ,9 A. V* M.L.T. .09=34 I. A. =7 

(P.C.). 

5. (b) Documents. 

_Admissibility—Documents not inter partes— 

Recitals in. 

Recitals in a document which is ° ot in ‘" P a ^“ 
are not admissible m evidence. I. L. R. ( W>) «ag. 

518 = 1946 Nag. L.J. 511 =A.I.R. i 94 6Na S- 4 01 - 

_Admissibility—Intercepted correspondence 

between respondents in divorce case Evidence 
against the writer not against addressee. 

Anv intercepted correspondence between the respon¬ 
dents in divorce cases cannot be considered as evidence 
against the person to whom it is addressed for any pur¬ 
pose whatever. 

A letter written by a respondent to a co-respondent 
is, however, evidence against the respondent. 

In the present case, in the absence of other reliable 
evidence against the respondent, a letter written by her 
to the co-respondent was held to be but poor evidence 
and not sufficient to bring home to her the charge of 
adultery or to prove that guilty affection existed between 
her and the co-respondent. A. I. R. 1946 Oudh 78 = 
1945 O.W.N. 384=21 Luck. 130. 

-Admissibility—Document—Test of. 

In considering the question of admissibility of a 
document, the Courts must construe it on its own 
terms and not according to how the parties themselves 
understand it. A. I. R. 1945 Pat. 67=23 Pat. 693 = 
218 Ind. Ca6. 255=11 B.R. 270. 

——Admissibility—Document called from witness. 

—Demand for document not describing it fully. 

Where a certain document had been called from 
the witness, and the witness produced it, if it is the 
very document required, it makes no difference 
whether the demand for the document did not describe 
it as fully as it might and the witness should be 
allowed to prove it, so that it could be admitted in 
evidence. A.I.R. 1941 Pat. 202=7 B.R. 317=22 P.L.T. 
656=192 Ind. Cas.*67. 

-A dmi ssibility—Document in possession of 

ladies but produced by their husbands. 

Normally, the husbands would appear in the Court 
to produce documents summoned from their wives. 
Such documents cannot be rejected on the ground 
that they are produced by the husbands of the ladies. 

A.I.R. 194 * Pat - 202=7 B.R. 317=22 P.L.T. 656 = 192 
Ind. Gas. 67. 

-Admissibility—Document, admissible—Exclu¬ 
sion on ground of public policy. 

Per Wadsworth, J. (in order of reference). — The 
ground or public policy is not a sufficient reason for 
excluding from evidence any document which is 
legally admisssble under the Evidence Act and is not 
excluded by any statutory prohibition. A. I. R. 1940 
Mad. 768=52 L.W. 159=(* 94 °) 2 M. L. J. 257 = 1940 
M.W.N. 787—I.L.$. (1940) Mad. 969=192 Ind. Cas. 
549 * .i'.iiu 
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-Admissibility— Document— One part admissi¬ 


ble, the other not 

Where a document consists of two separate part6, 
one of which is admissible and the other inadmissible, 
the document cannot be rejected as a whole. A.l.K. 
1936 Lah. 81 = 162 Ind. Cas. 404. 

_Admissibility—Evidence found in illegal 

search. 

Even if a search warrant is illegal, then what is found 
as a result of that search can be put in evidence in a 
criminal case. 93 Ind. Cas. 967=50 Bom. 344=28 
Bom. L.R. 272 = 27 Cr. L.J. 503=A. I. R. 1926 Bom. 

195* .o „r,bif9 ni 00 ., wmbA C 

-Admissibility—Document—No date. 


Where a document bears no date and there is 
nothing to show how and under what circumstances it 
was prepared it should not be admitted in evidence. 
92 Ind. Cas. 601. = A.I.R. 1926 Cal. 684. 

-Admissibility—Document—Inadmissible in 


evidence—No objection taken. 

That no objection was taken in the trial Court as 
to admissibility is no ground for allowing a document 
to be proved if the evidence is not admissible. 91 
Ind. Cas. 449 (Cal.). 

-Admissibility—Invoice. 


Where the plaintiff sought to prove by producing the 
invoices sent to him by the consignors showing that 
the value of the goods amounted to Rs. 204. a 

Held, it is prima facie evidence of what the 
plaintiff was charged for the goods and what presuma¬ 
bly he would have to pay for them and in the absence 
of cross-examination it is perfectly admissible evidence 
and it would not be necessary to call consignors and 
put them into the box to prove what was the actual 
value of the goods sent. 73 Ind. Cas. 440=4 L.R.A. 
Civ. 48=A.I.R. 1923 All. 145. 

” ' i J •£* 

-Admissibility—Road-cess return—Document 

signed by landlords. ir 

Where the Road Cess Return was signed by the 
landlords it would be admissible as against than. 68 
Ind. Cas. 676=A.I.R. 1923 Pat. 163. 


-Admissibility—Document not acted upon. 


A document is obviously inadmissible, If it is not 
given effect to and the object for which it was execu¬ 
ted, namely, the proposed compromise in a suit, fell 
through, as then the document has not the force of a 
decree. A.I.R. 1923 Pat. 37.1- i .oa 'fm 

-Admissibility—Pro-note payable to bearer on 

demand. .jIBItwIwsH *4 

Pro-note payable to bearer on demand is unenforce¬ 
able but is admissible in evidence to prove ackridwledg- 
ment of prior debts. 69 Ind. Cas. 939=1922 M.W.N. 
450 = 16 M.L.W. 705=45 Mad. 778=A.I.R. 1922 
Mad. 181=43 M.L.J. 695. 

. ircpri it rtnrr u r * *\f 

-Admissibility—Fresh evidence—AppeaL 


Plaintiff sued for mortgage-debt relying on certified 
copies on the ground that the mortgage-deeds were 
lost. The defendant pleaded that the deeds were 
included in a compromise decree and tom. ‘JJhe trial 
Court decided in favour of the defendant. The do* 
fendant, on^ appeal by the plaintiff, produced tom 
pieces of the bonds in the appellate instead of'in the 

r - n '/ . 1—8 
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trial Court. On the plaintiff taking objection to their 
admissibility, 

Held, fresh evidence should not have been admitted 
in order to enable the Court to decide the case in 
favour of the defendants, who claimed the benefit of 
the alleged compromise. 67 Ind. Cas. 237 = A. I. R. 

1922 Nag. 119. 

——Admissibility —Two railway companies agree¬ 
ing to work jointly—Suit against one for compen¬ 
sation for death by employee’s negligence— 
Agreement between the companies. 

Where two railway companies enter into an agree¬ 
ment for the joint working of a certain line, and one 
of them is sued for compensation for death caused by 
the negligenee of an employee, the agreement between 
the companies will be res inter se alios acta in so 
far as it covenants as to liability inter se but in so 
far as it determines the position of the servants who 
perform their functions on the joint line, it is admissible 
as the best evidence. A.I.R. 1921 P.C. 221. 

-Admissibility of documents not ‘ inter partes. See 

EVIDENCE ACT, SS. 11 (b) AND 13. 5 C.L.J. 55. 


-Admissibility—Document not a lease—Only 

showing intention of the executant. 

Held, admissible for what it is worth. (1904) 
A.W.N. 212 = 27 A. 190. 


Admissibility—Attesting witness not called, effect of. 
See EVIDENCE ACT, S. G8. 17 M.L.J. 213 = 30 M. 251 
=2 M.L.T. 175. 


-Admissibility—Unregistered deed. 

In a suit for specific performance of a contract to 
grant a lease an unregistered deed containing the 
alleged agreement is admissible in evidence for the 
purpose of proving the contract for the breach of which 
the suit is brought. 17 M. 456, Foil. 17 M.L.J. 218. 


-Admissibility of unregistered document— 

Purpose. 

An unregistered document inadmissible in evidence 
for the purpose of affecting immoveable property or of 
any transaction affecting such property may yet be 
looked to, not in any way as creating a title or as 
■howing a transaction that affected the property, but 
merely as containing a clear and exhaustive statement 
of the adverse possession set up by a person whose 
claims were admittedly limited to the rights enumerated 
m such document. (1903) 5 Bom. L. R. 274 = 27 B. 515. 


5. _(c) Decrees and Judgments. 

-Admissibihty—Decree not inter partes— See 

BENGAL ACTS—ROAD CESS ACT. 6 C.L.J. 22. 

tat --to 

Admissibility—Decree for rent obtained by 
co-sharer—Rate of rent. 


inter partes • 

9 Bom. L. R. 65 


. ^ decree by a co-sharer landlord is not admis6ibl< 
m evidence as to the rate of rent in a suit brought b) 

another co-sharer. 10 C.W.N. 1084. 

__ Admissibility—Judgment ‘ inter nartes '— 3 e« 

EVIDENCE ACT, si , 3 , 43 

3 * B. 143. 

~~"~~^min’s plan attached to decree in prior sui 
P®* between the parties, but about the same sub 
i«ct matter. 

An Amin’s map attached to the decree in a prior sui 
between the plaintiff and a stranger regarding th 


same subject-matter is admissible in evidence in a new 
suit between the plaintiff and Government (a fresh 
party) only for the purpose of showing the nature of 
the claim and the decree made in the prior suit. 
3 G. L. J. 2G0. 

-Admissibility in evidence of judgment not 

inter partes. 

For a judgment to be admissible, it is not in all 
cases necessary that it should be cither a judgment not 
inter partes or judgment in rem. A judgment not 
inter partes may not be proof of facts therein 
stated : yet it is admissible for the purpose of explaining 
the character in which possession of an estate has been 
enjoyed and matters of that class. 5 Bom. L.R. 230. 

5. (d) Intention. 

-Admissibility—Document signed only by one 

of parties—Oral evidence showing real intention 
of parties—Admissibility. 

A document which is signed only by one of the 
parties is not a written agreement, and oral evidence 
is admissible to show the real intention of the parties. 
230 Ind. Cas. 80=13 B.R. 4 59 = A. I. R. 1947 P.C. 
32 (P.C.). 

-Admissibility—Intention of parties—Evidence 

as to. 

Evidence cannot be admitted about intention of 
parties when that intention is clearly expressed in 
deed. 114 Ind. Cas. 8i=A.I.R. 1928 Cal. 823. 


5. (e) Irrelevant Facts 

-Admissibility—Irrelevant evidence—Not ob¬ 
jected to. 

An erroneous omission to object to evidence which 
would in no case be placed on the record cannot pre¬ 
vent the appellate Court from rejecting it. A case 
where relevant evidence has been brought on record 
in a wrong manner can be cured and defect removed 
if objection is taken at the time when evidence is 
tendered. But the failure to object to the reception of 
evidence which is irrelevant cannot make it relevant. 
119 Ind. Cas. 734=A.I. R. 1929 Lah. 583. 

-Admissibility—Evidence of trial of other per¬ 
sons for same offence and their acquittal. 

Where accused were being tried for having taken 
part in a certain dacoity, the fact that certain other 
persons were previously tried for complicity in that 
dacoity and acquitted is absolutely irrelevant and 
immaterial. 10G Ind. Cas. 72i = 2 Luck. G31 S A. I. 
Cr. R. 449 = A.I.R. 1927 ° udh 3G9. 

_Admissibility—Evidence to contradict possi¬ 
ble evidence of opponent. 

There is no provision of law which makes evidence, 
contradicting possible evidence of a possible defence 
witness admissible against the accused. 92 Ind Cas. 
i 74 = 30 C.W.N. 142 = 27 Cr. L.J. 222= A.I.R. 1926 
Cal. 550. 

5. (f) Objections to. 

(i) Duty of Judge 

(ii) Mode of proof 

(iii) When allowed in appeal 

(iv) When not permit. ed. 
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5. (f) (*) Du «y of i udge * 

_admissibility— Objection to-Duty of Judge. 

_ — - « f_where objection is taken to admis- 

. e .* ^Vv/dence it is incumbent upon the Judge to 

sibihty °^.^Hament and to take the responsibility for 
? tc y ,,? £S J Hemay allow evidence to be placed on 
Ihe r“ orT provisionally, and subject to objection, m 
c^es where that eourse would ultimately save time; 
fhfpourt is entitled to expect a loyal acceptance of its 
™hns on the part of the counsel, without any attempt 
£ get behind the ruling, or to raise the question again 
and again, after it has once been decided. A.I.R. 
Si Bom. 136=34 Bom. L. R. 55 = 56 Bom. 36 =.37 
Ind .Cas. 71 7 - 


_Admissibility— Objections to duty of Judge to 

decide. 

When at a trial, admissibility of evidence is objected 
to, it is the duty of the trial Judge to decide at once 
whether it is admissible. If he holds it is inadmis¬ 
sible the document should not find a place on the record 
and assessors or jurors should be warned not to rely on 

it. 98 P.L.R. 1918=20 Cr. L.J. 305 =50 I nd - Gas. 481. 

5. (f) (ii) Mode of proof. 

_Admissibility—Objection to—Mode of proof. 

When a fact relevant in itself has been wrongly 
allowed to be proved in a manner not permitted by 
law unless the opposite party objects to the evidence 
at the time when it is offered, he cannot object after¬ 
wards. 94 Ind* Cas. 75=27 P.L.R. 260=A.I.R. 1926 
Lah. 415. 

-Admissibility—Objection in appellate Court- 

Mode of proof. 

If no objection be taken in the first Court to the ad¬ 
missibility of evidence on the ground of improper proof, 
such objection cannot be raised in appeal 31 Cal. *059 
at p. 1074 (P-G.). Foil. 78 Ind. Gas. 34=A.I.R. 
1924 Nag. 358. 

-Admissibility—Mode of proof—Waiver of. 

The question of the mode of proof is a question of 
procedure and is capable of being waived by a party. 
Where the question of the admissibility of documents 
was not raised before the Trial Court, it must be 
assumed that the party waived his objection to the 
mode of proof adopted by the opponent. 72 Ind. Cas. 

748=A. I.R. 1924 Pat. 284. 

_Admissibility — Mode of proof — Appellate 

Court. 

When the lower Court has given a finding that the 
document is legally proved the Appellate Court should 
Koarinelv interfere with the finding when no objection 
was taken at the hearing. 32 Ind. Cas. 760 (Mad.). 


_Admissibility—Objection as to mode of proof— 

Appellate Court. 

If a document is inadmissible in evidence objection 
can be taken to its admissibility at any stage of the 
case, even if it has been duly proved. But an objection 
as to the mode of proof of a document is one which 
should be taken at the time when the document is 
attempted to be put in. 9 C. W. N. 111. 

5. (f) (ill) Objection to, when allowed in appeal. 

--Admissibility—Objection not taken at trial— 

Evidence irrelevant—Raising at late stage. 

No doubt the proper time to take objection as to the 
admissibility of a document i- .vhen it is tendered in 


Admissibility. 


evidence • but the omission to object to a document 
which is not in itself admissible will not constitute 
such document evidence. It is the duty of court to 
exclude all irrelevant evidence even if no objection is 
taken to its admissibility by the parties. The question of 
relevancy is a question of law and can be taken at any 
stage. (1946) 1 Cal. * 49=49 G. W. N. 79 I== A. I. R. 

1945 C. 492. 

-Admissibility—Objection as irrelevant—Any 

time. 

A document can be objected to as irrelevant at any 
time ; a document can be objected to as inadmissible as 
opposed to irrelevant at the first hearing only. 109 
Ind. Cas. 728 = 10 L. L.J. 370=A. I. R. 1928 Lah. 
428. 

-Admissibility—No objection taken—Inadmissi¬ 
ble (hearsay) evidence. 

The failure of an advocate to object to the admission 
of evidence cannot so alter the character of testimony as 
to convert into corroborative evidence that which the 
law regards as merely fit for rejection as hearsay. 107 
Ind. Cas. 457=47 C. L.J. 288=30 Bom. L. R. 757=29 
M. L. W. 520=A. I. R. 1928 P. C. 127=56 M. L.J. 
88 (P. C.). 4> * fa 

-Admissibility—Document exhibited mechani¬ 
cally in Trial Court—Case remanded. 

Where a copy of a registered sale-deed was put in 
by the defendants in the suit, with a list, and it was 
never afterwards referred to in the Trial Court which 
exhibited the document mechanically and without any 
reason and objection was taken to its admissibility in 
second appeal. 

Held, that the appeal should be accepted and in the 
interests of justice the whole case sent back for re-trial 
de novo under R. 23. 99 Ind. Cas. 920=8 L. L.J. 
537=A.I.R. 1927 Lah. 45. 

-Admissibility—No objection in Trial Court — 

Evidence otherwise not admissible—Objection at 
a later stage. 

Where evidence is admitted in the first Court without 
any objection being taken to its reception and the 
evidence is admissible as relevant no party, will be 
allowed to object to the reception of such evidence at 
any later stage of the litigation. A.I.R. 1925 Cal. 1034 
and 19 All 76 (P. C.), Foil. But an omission to 
take objection to the reception of a document which 
is irrelevant or inadmissible in evidence in the case doe* 
not make it admissible. 19 All. 76 (P. C.), Foil. 94 
Ind. Cas. 279=43 C. L. J. 274. . 

-Admissibility—Objection, want of— Nature of 

evidence—Mode of proof—Distinction. 


Neither an omission by an advocate to object to 
the giving of- irrelevant and inadmissible evidence, 
nor the failure of the tribunal to exclude it of its own 
motion will validate a decree based on matenw 
which the Evidence Act declares to be inherently and 
in substance irrelevant to the issue. But a. wholly 
different question arises where the objection s not a* 
to the nature and quality of the evidence in itself, 
but merely as to the mode of proof put forward. 
43 Mad. 609 (F.B.), Rel. on. 92 Ind. Cas. 594 — 
22 M.L.W. 752 = 1926 M.W.N. 38=A.I.R. 

Mad. 282. 
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-Admissibility—Objection to—Omission— Effect 

of. 

An erroneous omission to object to evidence which 
is not admissible under the provisions of the Evidence 
Act does not make it admissible. 78 Ind. Cas. 219 = 

40 C. L.J. 39=A.I.R. 1924 Cal. 1042. 

-Admissibility— Objection to — Want of proper 

proof —Evidence inadmissible. 

Where a piece of evidence not proved in the pro¬ 
per manner has been admitted without objection, 
it is not open to the opposite party to challenge it 
at a later stage of the litigation. But where evi¬ 
dence has been received without objection in direct 
contravention of an imperative provision of the law. 
the principle on which unobjected evidence is 
admitted, be it acquiescence, waiver or estoppel does 
not apply as none of them is available against a 
positive legislative enactment. 8 C. W. N. 101, Foil. 
68 Ind. Cas. 86 = 27 C.W.N. 134 = 35 C. L. J. 473 
=A.I.R. 1922 Cal. 160. 

-Admissibility—Objection to—Omission— 

Effect of—Duty of Judge. 

The mere omission to object to a document which 
is not in itself admissible as evidence docs not cons¬ 
titute that document evidence so as to be available 
to either party at the trial. It is clearly the duty of 
the Judge, apart altogether from any objection by the 
parties or their pleaders, to exclude irrelevant evidence. 

1 P.L.J. 702 = 5 P.L.J. 410=57 Ind. Cas. 561=1921 
P. H. C. C. 17= A.I.R. 1921 Pat. 61. 

-Admissibility—Objection to—When to be 

taken— Appeal. 

An erroneous omission to object to evidence 
which is irrelevant and consequently inadmissible 
under any circumstances, does not make it admissible. 
But the Court will not entertain for the first time in 
appeal an objection that a document which per see 
is not inadmissible in evidence has been improperly 
admitted. 45 Cal. 159 = 21 C.W.N. 996 = 25 C.L.J' 
6tg=4i Ind. Cas. 116. 

■-Admissibility—Objection—Waiver. 

The omission by a party to prevent irrelevant 
evidence from being admitted will not in the 
absence of a deliberate consent amount to waive 
objection, cure the defect. 19 A. 76, Foil. 36 Ind. 
Cas. 906 (Mad.). 

——Admissibility—No objection in Trial Court 
—Appellate Court. 

Evidence admitted by the Trial Court without 
any objection at the time when it was offered 
should not be excluded from consideration by the 
appellate Court though it may not be legally 
admissible. 7 M.I.A. 128 ; 13 M I A 519 ; u B. 

320, Foil. 69 Ind. Cas. 33i=A.I.R. 1924 Lah. 

265. 

Admissibility—Objection—In appeal. 

Evidence which is irrelevant under any circumstances 
whatsoever must be distinguished from evidence which 
*■ admissible if certain conditions were fulfilled. In the 
latter case objection should be taken at the earliest 
possible stage before the court of first instance and if 
no such objection is taken the appellate Court will not 
entertain it. 13 C.L.J. 18=9 Ind. Cas. 21X. 


5. (f) (iv) Objection to, when not permitted in 

appeal. 

-Admissibility—Objection to—Omission to 

take—Privy Council if should consider. 

Where no objection was taken to the admissibility 
of a document, Privy Council did not think it neces¬ 
sary to consider whether the document was admissible 
under the Evidence Law of the country. 116 
Ind. Cas.394=A.I.R. 1929 P.C. no. 

-Admissibility—Objection to—Appellate Court. 

Where certain documents were received by the trial 
Court without proof and tin- objection as to their 
reception was for the first time raised in appeal, 
held that the objection could not be entertained. 30 
P.L.R. 693. 

——Admissibility—Objection to Commissioner’s 
report—Not taken in lower Court—Appellate 
Court—C. P. Code, O. 26, R. 12 (2). 

When a parly does not raise the objections before 
the Commissioner appointed for partition, and does 
not object to the Commissioner’s report in the lower 
court, he is not entitled to come up to the High 
Court and object to the recommendations made by 
the. Commissioner, although the High Court is not 
precluded from considering whether the Commissioner 
acted wi*hin his jurisdiction or not. 114 Ind. Cas. 
232=A.I.R. 1929 Mad. 492. 

-Admissibility—Objection as to—Raising in 

second appeal. 

It is unfair to allow a parly in second appeal for 
the first time to object to the reception of evidence 
with the possible necessity of the case being sent 
back for rehearing. 99 Ind. Cas. 189 = 31 C.W.N. 32 
= A.I.R. 1927 Cal. 1. 

-Admissibility—Objection to—Proper time to 

take. 

The proper lime for the raising and the deter¬ 
mination of all questions as to the admissibility of 
documentary evidence is the time when such docum¬ 
ents are tendered in evidence. 89 Ind. Cas. 849 = 
A.I.R. 1926 All. 103. 

-Admissibility—Objection to—Appellate Court. 

A certified copy of a written statement was put 
iu the Lower Court in the presence of plaintiff’s 
counsel and without objection by him. 

Held he cannot be permitted in High Court to 
object that only the original could have been received 
as proof. 79 Ind. Cas. 221 = A.I.R. 1923 Lah. 138. 

-Admissibility—No objection in Trial Court— 

Objection in appeal. 

Evidence admitted in Trial Court without objection 
cannot be attacked in appeal. 62 Ind. Gas. 647 = 
25 C.W.N. 881 = A.I.R. 1921 Cal. 71. 

-Admissibility—Objection—Appellate Court — 

When can question. 

An appellate Court cannot reject a copy of the docu¬ 
ment exhibited in the Court below with the consent of 
both the parties, at any rate without giving the parties 
an opportunity of producing the original. 35 M.L.J. 
, j =48 Ind. Cas. 615. 

-Admissibility—Objection on appeal. 

Where a document is admitted without proof but 
without objection in the trial Court, no objection 
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__Admissibility—Objection On appeal. 

Where on objection by a party, certain documents 
were excluded in appeal as being inadmissible and no 
application was made by the other party for other 
evidence as regards its admissibility, held that the proce¬ 
dure of the Lower Court was not illegal. 28 M.L.J. 
115=28 Ind. Cas. 37 ®* 

^_Admissibility—Objection—Not raised, not per¬ 

mitted in appeal. 


Documentary evidence relevant to the case and 
admitted without objection cannot be objected to in 
appeal on the ground that it is not admissible for the 
purposes for which it has been used. 40 Ind. Gas. 553 

(Cal.). 


_Admissibility—Objection to—For the first 

time an appeal. 

If a document is once admitted in the Lower Court 
without objection, no party can take objection to its 
being referred to by the Court, io S.L.R- 4 — 3 ^ Ind. 
Cas. 96. 


_Admissibility—Objection to—When to be taken. 

Where the trial Court had ordered a Commissioner to 
inspect any report or books in the presence of the par¬ 
ties and their Counsel, which was done and the deft’s 
Counsel after inspection furnished the Commissioner 
with a set of questions none of which suggested that the 
books were irregular, or unreliable. Held that the 
books must be taken to have been adequately proved. 
58 P.R. 1917=58 P.R. 1916 = 74 P.W.R. 1916=32 
Ind. Cas. 454. 


-Admissibility—Objection to Secondary evi¬ 
dence—Raising in appeal. 

A party who did not object to the admissibility of 
secondary evidence of a registered will even in his appeal 
memo, cannot be allowed to urge it. 184 P.W.R. 1915 
1=31 Ind. Cas. 600. 

-Objection not taken at the trial—Certified 

copy of old document—Genuineness— 

Held: That it wa6 too late for the respondent in the case 
to take an objection in the Privy Council to the admissi¬ 
bility of a document which was received without 
objection at the trial. Held also that a deed of ex¬ 
change, a certified copy of which was produced from the 
custody of one of the appellants and found to be written 
on paper bearing the stamp and watermark as the other 
contemporary documents in the record, was admissible 
in evidence and genuine. (1907) 6 C.L.J. 678=9 

Bom. L.R. 1192=34 Gal. 1059=2 M.L.T. 439=34 I.A. 
194 (P.C.) 

——Admissibility—Appellate Court’s Powers. 

When a document has been received and acted upon 
in the court of first instance the court of appeal ought 
to be very slow to interfere with the exercise of the 
discretion by the original court. 6 C.L.J. 621. 

-Admissibility—Not objected to in the lower 

Court. 

Where no objection was taken as to the admissibility 
of a document in the court of first instance, it is not 
allowable to take the objection in appeal. 6 C.L.J. 22. 

Admissibility—Objection to irrelevant evi¬ 
dence not taken in first Court, but only on appeal 
•—Objector actually v-lied on it in Court below. 


Admissibility. 



Where a party did not object to irrelevant documen¬ 
tary evidence in the first court but in his written 
statement actually relied on such evidence. Held, that 
he could not object to its relevancy in appeal. (1900) 
28 C. 142. 


5. (g) Question of. 

_—Admissibility—Question of—Matter for trial 

Court. 


The time to decide what is, or is not, evidence is 
when the trial takes place. A.I.R. 1946 Nag. 99=1.L.R. 

(1945) Nag. 809 = 1945 N.L.J.49*. 

-Admissibility or cogency — Question of — 

Matter for trial Court. 

Question as to the admissibility or cogency of the 
evidence of any part of the evidence of any of the wit¬ 
nesses in the case are clearly matters for the trial Court. 
A.I.R. 1946 Sind i=I.L.R. (1945) Kar. 275. 

-Admissibility—Question of — Matter at the 

trial. ' ’ 1 1 

Questions regarding the admissibility of evidence 
should ordinarily be raised at the time when such 
evidence is tendered. 77 Ind. Cas. 961 = 21 A.L.J. 42 
=45 AH. 226=4 L.R.A. Cr. 19=25 Cr. L. J. 497 = 
A.I.R. 1923 All. 91. 

* 1 • • i i l 

5. (h) Records. 

-Admissibility—Records. 

Map prepared in previous suit between defendant 
and another person—Maker not examined—(Evidence 
Act, Ss. 11, 13 and 43.) I.L.R. (1946) 1 Gal. 149=49 
C.W.N. 79i=A.I.R. 1945 Cal. 492. 

-Admissibility—Records of another case pro¬ 
duced for particular purpose. 

. . I fbldw 

In arguing their case, legal practitioners must confine 
themselves to such documents as were produced by 
them and exhibited in the case. If the record of an¬ 
other case happens to be before the Court for a specific 
purpose, such record as a whole and its contents cannot 
be treated as evidence in the case for any purpose 
other than the one for which it has been summoned. 
A.I.R. 1931 All. 600=131 Ind. Cas. 513. mb A 


-Admissibility—Records—Department miip— 

Admission in Appellate Court. 

Where the lower Appellate Court 1 asked the 
Superintendent of Land Records to send a map from 
his department in the presence of the parties and subse¬ 
quently the map was inspected by the Court and 
admitted in evidence. A- 

Held, that the lower Appellate Court was not wrong 
in admitting the map in question in evidence ima 
basing its decree thereon. 104 Ind. Cas, 671=6 Bur. 

L.J. ii 2 = A.I.R. 1927 Rang. 330. j X%)U 'l,;,,;,,u 


-Admissibility — Records of previous 

Contents of. 


j*. 


.... < • 

.bill .llo r, I OB£ 

previous case are not 


Contends of record in a 
admissible unless admitted or proved. 95 Ind. Cas. 
137. _ wiDsjd . ji»id44HtiasbA~—* 

-Admissibility—Record of evidence in a prior 

case inter partes. 

r _ > i. 

Evidence recorded in a previous judicial proceeding 
between the same parties can be made admissible in * 
subsequent proceeding by the consent of both parties. 
43 Mad. 669, Foil. 90 Ind. Gas. 743=22 M.L.W. 28O 
=A.LR. 1925 lylad. j[j6q._, -L*J ^ .*i 
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-Admissibility—Report of sale. 

Where the fact of sale was reported to a Revenue 
Officer but the sale itself was not registered, the report 
to the Revenue Officer is admissible as evidence as to 
what was reported, though the report cannot be, or 
take the place of a sale-deed. 72 Ind. Gas. 6 = 11 L.B.R. 
462—A.I.R. 1923 Rang. 125. 

-Admissibility—Cr. P. Code, S. no—Proceed¬ 
ings under—Result of. 

. In a trial for an offence under S. 396 of the Penal 
Code, the result of proceedings taken against the 
accused under S. no of the Cr. P. Code is not 
admissible. 59 Ind. Cas. 204=22 Cr. L. J. 60 = 32 
C.LJ. 89. 


5. (i) Statements. 

——Admissibility—Statements—Usual course of 

business. 

A statement made in the usual course of business by 
respectable companies concerned with shipping showing 
the amount of goods omitted to be delivered to 
various consignees is admissible in a suit by a consi¬ 
gnee against shipowner for damages for short delivery. 
108 Ind. Cas. 196 = 1927 M.W.N. 728 = 27 M. L. \V. 
439=A.I.R. 1928 Mad. 239 = 54 M.L.J. 636. 

-Admissibility—Statement of—Witness before 

Coroner. 

At the trial of the accused in the Court of Sessions a 
statement made by a witness in a proceeding before 
the Coroner is admissible in evidence for impugning the 
credit and treating witness as hostile. 97 Ind. Cas. 37 = 
28 Bom. L.R. 775 = 27 Cr. L. J. 1061= A. I. R. 1926 
Bom. 404. 

—Admissibility—Statement of accused in cus¬ 
tody. 

In an excise case statements of the accused taken 
after the accused were taken to the excise barracks and 
while they were in custody, were held to be not 
voluntary statements and hence inadmissible. 98 Ind. 
Cas. 401=53 Cal. 706 = 30 C.W.N. 854=27 Cr. L. J. 
I 3 2 9 =A.I.R. 1926 Cal. 1163. 


—Admissibility — Abstract of statements of 

witness in judgment. 

The statement ol a witness abstracted in a judgment 
can be made use of only in one of two ways either 
under S. 145 of the Evidence Act to contradict the 
witness or as an admission under S. 21. It cannot be 
used in lieu of the original statement itself. 1930 
M.W.N. 601=53 Mad. 952=60 M.L.J. 13=33 M.L.W. 
20—129 Ind. Cas. 463=A.I.R. 1931 Mad. 207. 


Admissibility—Statements of persons not exa- 
™ned in Court. 

Statements made by persons, who have not been 
examined in Court about the absence of the accused, 
t ® car ch was made for accused, are inadmissible. 92 

•Heo .* 439=42 C.L.J. 524=27 Cr. L.J. 263=A.I.R. 

1926 Cal. 320. 

^^Admlaeibility—Conflicting testimony of a 

Statement made by a witness at the trial should be 
•together rejected when it is in hopeless conflict with 
us previous statements. 02 Ind. Cas. = n L.L.I. 

26 P.L.R. 

483. 


& 


659=27 


-Admissibility—Inadmissible statements. 

Statements which are not admissible in evidence 
cannot be rendered admissible by consent of parties. 
80 Ind. Cas. 235=A.I.R. 1923 Lah. 630. 

-Admissibility—Police file—Thanedar's state¬ 
ment in other case. 

in order to prove an alleged theft of an account 
book in a Civil Court from the plantiff’s house the 
police file and a copy of the statement made by the 
Thanedar in other case are inadmissible. 69 Ind. Cas. 
1008=4 L.L.J. 4i8=A.I.R. 1921 Lah. 332. 

-Admissibility—Previous deposition—Proof of. 

Where the deposition given by the petitioner in a 
previous case was sought to be proved in a subsequent 
case:— Held, that the mere putting in of the previous 
deposition will not be sufficient proof of the same, but 
that it was necessary to prove that the present petitio¬ 
ner was the person who was examined in the previous 
suit. The fact that the document was not objected to 
when it was made an exhibit made no difference. 13 
C.W.N. 409=1 Ind. Cas. 320. 

-Admissibility—Statement by fitness to Police 

taken down in writing by Police Officer. See 

CR. P.CODE, S. 162. 9 Bom. L.R. 789=32 B. in. 

-Admissibility—Statement by testator as to 

revocation of will—If evidence. 

Evidence of the declaration of a testator that he had 
revoked a certain will by destruction connot be recei¬ 
ved, and certainly not, when it is not corroborated by 
other circumstances leading to the same conclusion. 3 
A.L.J. 747 = 1906 A.W.N. 295 = 29 A. 82. 

-Admissibility of statement by accused before 

Magistrate when conducting inquiry under Ss. 
202, 164 and 364, Cr. P.C. 

A statement made in the course of an inquiry by a 
Magistrate under S. 202, Cr. P.C. is not admissible in 
evidence as proving itself. 32 C. 1085 = 10 C.W.N. 51. 

-Admissibility of statement by accused to Sub- 

Deputy Magistrate deputed to make local in¬ 
quiry. 

Statements made by the accused to the Sub-Deputy 
Magistrate, deputed to make local inquiry, are inad¬ 
missible in evidence. 9 M. 224; 2 C.W.N. 207 Foil. 
8 C.W.N. 22=1 Cr. L.J. 10. 

-Admissibility of statement under S. 164, Cr. P. 

C. See CR. P. CODE, S. 1G4. 2 A.L.J. 100. 

I 

-Admissibility — Against accused—Statements 

made on oath subsequently withdrawn—Evidence 

Act, S. 155 '3). 

Statements made by prosecution witnesses against the 
accused not on oath before trial but withdrawn at 
the trial on oath arc not legal evidence against the 
accused, but can be only used for the purpose of dis¬ 
crediting them under Cl. 3 of S. 155, Evidence Act. 
(1902) 26 M. 191 - 

5 . (j) Unstamped instruments. 

-Admissibility—Unstamped instrument—Deter¬ 
mination of—Stamp Act, S. 2 (xi). 

The Court, in determining whether a document 
is sufficiently stamped for the purpose of deciding upon 
its admissibility in evidence, will look at the doedment 



207 


EVIDENCE-^). Admissibility* 



itself as it stands, and 
circumstances which may 

Cal. 432 and 6 Bom. L. 
Cas. 685=27 Bom. L. R. 

527 - 


not at any collateral 
be shown in evidence. 16 
R. 699, Foil. 90 Ind. 
ii22 = A.I.R. I 9 2 5 Bom - 


__Admissibility—Evidence as to cancellation of 

Stamps on document—Stamp Act, S. 12. 

Where the stamp upon a hundi is cancelled at a 
later date and not at the time of executing the 
hundi the cancellation is not valid and the hundi 
should be treated as unstamped and so inadmissible 
in evidence. 90 Ind. Cas. 689 = 27 Bom. L. R- 

ni 8 =A.I.R. 1925 Bom - 520 . 

_Admissibility of impounded instrument in evi¬ 
dence on payment of penalty—Court bound to ac¬ 
cept the instrument—Stamp Act, S. 35. 9 Bom. L.K.. 

122. 


_Admissibility—Extrinsic evidence as to being 

properly stamped—If admissible. 

In determining whether a document is sufficiently 
stamped with reference to admissibility in evidence, 
we must look at the document itself as it stands 
without having recourse to collateral circumstances 
to be proved by extraneous evidence. (1900) 24 M. 

259- 


5. (k) Miscellaneous. 

_Admissibility—Witness not tendered for cross- 

examination—Admissibility of evidence. 

The evidence of a witness which is incomplete 
cannot be accepted in evidence, unless the exami¬ 
nation is complete, i.e., unless the witness has been 
also cross-examined and re-examined or the cross- 
examination or re-examination has been declined, 
his evidence cannot be considered, except in the 
circumstances mentioned in S. 33, Evidence Act. 
When the witness has not been tendered for cross- 
examination, the evidence of such witness cannot be 
considered to be complete and cannot be taken into 
account. 3 A.I. Gr. D. 449 * 


_ Admissibility—Oral evidence of contents of 

document—Original shown to have not been 
preserved. 

Oral evidence of the contents of an original 
document is competent where it is admitted by 
the party who had it in his control, that it has 
not been preserved and where the oral evidence 
is the best evidence that it is in the party in power 
to tender. * 94 ® A.L.J. 231=61 L.W. 437 = 5 2 C.W.N. 
'85=A.I.R. 194S P- G. 108=50 Bom. L.R. 643 

P.C.). 


I 


—Judge refusing to admit documents in first 
instance^—Whether has jurisdiction to take it into 
consideration again. 

• Where a Court refuses to accept certain documents 
in evidence in the first instance, it has no jurisdic¬ 
tion to take them again into consideration unless some 
explanation or reason could be given by the party 
producing such evidence. A.I.R. 1939 Pat. 530=5 
B. R. 736=182 Ind. Cas. 407. 

——Admissibility—Extracts of Suit Register. 


Where a judgment or decree in a suit cannot be 
produced at it had been destroyed, the extract from 
tfee sqit register is admissible. 112 Jnd. Cas. 6^1. 


-Admissibility and credibility. 

Admissibility is a question of law and credibility of 
evidence is one of fact. 80 Ind. Cas. I )39 A _ T R* 
864=5 L. R - A * Civ - 720=47 A,L X 3 = A - I* R * *924 


A 1 1 


_Admissibility—Maps. See S. 36. 9 C.L.J. 4 X 5 = I1 

C.W.N. 230. 

_Admissibility—Evidence to prove custom at va¬ 
riance with the Mahomedan Law. See BENGAL 
ACTS—CIVIL COURTS ACT, S. 37 « (1908) A.W.N. 
7=4 A.L-J. 792 - • 

_Admissibility—Evidence in connected case— 

Different issues. 


When evidence has been given in one case upon the 
issues raised in that case, that evidence ought not be 
taken and applied in another case where other issues 
arise. It is unsafe to rely upon inferences from such 
evidence as bearing upon the issues raised in the second 
case. (1905) 15 M.L.J. 432=2 A.L.J. 800=7 Bom. 
L. R. 894=2 C.L.J. 421 = 1 M.L.T. 17 = 10 C.W.N. 57 
=33 C. 151=32 I* A. 217 (P.C.). 

-Co-accused, evidence of—When admissible. 1 

An accomplice, if he is not an accused under trial 
in the same case, is a competent witness and may be 
examined on oath. So, if the prosecution be with¬ 
drawn and the accused discharged under S. 494, 
Cr. P. C., he would be a competent witness. Where, 
however, the court, purporting to act under S. 494* 
Cr. P.C., sanctioned the withdrawal of the prosecution 
but omitted to record an order of discharge and, more¬ 
over, the accused continued to be kept in custody. 

Held , that his position was in no way changed from 
that of an accused. 

ylrai 

Quaere :—Whether the fact that the accused who 
was examined on oath was not actually tried along 
with the other accused made his evidence admissible. 
(1906) 10 C.W.N. 962 = 33 Cal. 1353. 

-Admissibility—Evidence as to nature of debt 

(Suit by creditor). See HINDU LAW— JOINT 

FAMILY. 26 M. 28. 

O'.iJ kimcA——• 

-Admis sibility mi MMMkfltw 

Evidence received otherwise than as provided by 
law. (1904) 6 Bom. L.R. 789. 

-Admissibility of post-dated cheque. See STAMP 

ACT. 6 Bom. L. R. 699. 4 J , w 

.j , r «od y.mM 

6. ADMISSIONS. 

See also EVIDENCE ACT, SS, 17 — 23, 30 AND Il 5 * 

-Admission by witness—Matter outside hi* 

knowledge—Value of. > h ba® 

f 

An admission by a witness put forward by one side, 
as a witness of truth is not to be entirely disregarded 
as evidence against that side merely because, the 
matter in question being outside his personal know* 
ledge, his statement (if to the opposite effect) would 
not be evidence in its favour. I. L. R. (1945) 1 Cal* 
565=80 G. L. J. 297. 

-Admission—Effect of—If operates as estoppel— 

Sale deed—Recital in registered deed that consider** 
tion was paid—If conclusive—Parties unequivocally 
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stating that vendee was unable to raise money and 
that sale deed remained ineffective—Effect of. SEE 
T. P. ACT, S. 54. A. I. R. 1950 Pat. 85. 

-Admissions—Presumption of truth. 

What a party himself admits to be true must neces¬ 
sarily be presumed to be so, and it is for him to establish 
by evidence that the admission was made under cir¬ 
cumstances which do not make it binding on him. 
1947 Mar. L. R. 80 (Civ.). 

-Admission—Binding nature and value of. 

When a statement is admitted as an admission it is 
only a piece of evidence and it is open to the party 
who has made the admission to show that it was made 
in circumstances which did not make the admission 
binding on him or her as the case may be. A. I. R. 
1919 P.C. 79, Rel. on. 126 Ind. Cas. 7i5=A.I.R. 1930 
Cal. 559. 

7. Admission in evidence. 

Seealse ADMISSIBILITY—OBJECTION TO 

-Admission in evidence — Evidence for all 

purposes. 

Evidence properly admitted for one purpose must be 
admissible for all purposes in the cause. 37 Bom. 122 = 
40 I. A. 1 = 12 M. L. T. 646 = (1913) M. W. N. 29—15 
Bom. L. R. 1=24 M. L.J. 176 = 17 C. L. J. 146=17 
C.W.N. 358=17 Ind. Cas. 663 (P.C.). (O. A. from 12 
Bom. L.R. 316 = 5 Ind. Cas. 457. See also 11 Bom. L.R. 
926=4 Ind. Cas. 652. 

-Admission—Unmarked document. 

Where a document has been properly proved and 
discussed in the trial Court, it is admissible in evidence, 
though not marked as an exhibit. 111 Ind. Cas. 381 = 
A. I. R. 1929 Lah. 82. 

-Admission by Court—No reasons recorded— 

If rendered inadmissible. 

Where at the time of the admission of the evidence 
the parties did not take an objection that they had no 
opportunity to argue on it, the fact that the Judge who 
admitted the evidence neglected to state his reasons for 
admitting it, does not render the evidence inadmissible. 

90 Ind. Cas. 756= A. I. R. 1926 Cal. 369. 

*-Admission in evidence—Order for. 

Where the only order passed on an application asking 

a document to be admitted in evidence was “ file with 
record, '» 

Held, that it is not proper admission of evidence. 92 
Ind. Cas. 6oi=A.I.R. 1926 Cal. 684. 

Admission without objection—Effect. 

Where a document is admitted without objection in 
the trial Court, it cannot be objected to afterwards. 
(3 P.L.J. 306 ; 34 Cal. 1059 ; n Bom. 320 and 31 Cal. 
*. 55 > Poll.) 79 ind. Gas. 1029 = 5 L.R.A. Civ. 398 = 
A.I.R. 1924 All. 918. 

^Admission without objection — Irrelevant 

•videuce. 

Omission to object to the reception of evidence docs 
r®* irrelevant evidence relevant and the objection 
n be taken on second appeal. 44 Bom. 192=22 Bom. 

L.R. Ind . ca,. 3i6< 


Admission without objection—Effect of—Docu¬ 
ment not proved. 

A document can be treated as duly admitted where 
its admission in evidence without being proved is not 
objected to by the party affected by it. 37 Bom. 518 = 
16 Bom. L.R. 533 = 20 Ind. Cas. 162. 

Admission of document — If decides the 
genuineness or otherwise of documents. 

Per Heaton, J. —Admitting in evidence is a mechani¬ 
cal and formal proceeding. When all the evidence is 
recorded and when it is all considered it is in the judg¬ 
ment that the judge decides whether a document is or is 
not genuine. (1906J 8 Bom. L.R. 973. 

8. Affidavit. 

-Affidavit evidence—Admissibility. 

Affidavit evidence is not permitted except (a) when 
there is an agreement between parties that evidence 
maybe taken by affidavit or (b) under O. 19, R. 1 of 
the Code there is an order of Court that particular facts 
may be proved by an affidavit or that the affidavit of 
anv witness may be read at the hearing. Such evidence 
can be acted upon as admissible evidence only if it is 
relevant. Though there may be waiver of an objection 
as to admissibility, the relevancy of the evidence would 
still be matter for the consideration of Courts. 62 L.W. 
256=A.I.R. 1919 Mad. 089 = (1949) 1 M.L.J. 434. 

-Affidavit—Whether can be received as evidence 

of age of insured. 

Quaere. —Whether in the ordinary course an affidavit 
would necessarily be receivable in a judicial proceed¬ 
ing as evidence to prove the age of the insured. A.I.R. 
1939 Cal. 657=43 C.W.N. 1033=41 Cr. L.J. 21 = 
I.L.R. (1939) 2 Cal. 459=184 Ind. Cas. 468. 

-Affidavit evidence—Matrimonial cases. 

Evidence on affidavit in matrimonial cases is un¬ 
desirable. Its acceptance is contrary to established 
practice. 62 C.L.J. 264=62 G. 541. 

9 . Alibi. 

See EVIDENCE ACT, S. n. 

10. Ambiguous documet. 

See EVIDENCE ACT, SS. 93 TO 98. 

11. Ancient documents. 

See EVIDENCE ACT, S. 90. 

ia. Appellate Court. 

See CIVIL P C., O. 41, RR. 27—29. 

13. Appreciation of. 

See also (1) CIVIL P.C., S. 107 AND 
O. 20, R. 4. 

(2) CRIMINAL P.C., S. 367. 

> 3 * Appreciation of. 

(a) Appellate Court. 

(b) Conflicting evidence. 

(c) Discrepancies. 

(d) Oral evid nca. 

(e) Presumption. 

(f) Probabilities. 

(g) Proof. 

(b) Relevant evidence. 




evidence— 


( 1 ) Reliability. 

(j) Witness. 

Ik) Miscellaneous. 


13. (a) Appellate Court. 


—Appreciation—Oral evidence—Appellate Court. 

Ordinarily a finding of the trial Court which has 
recorded evidence and is m a position to appreciate it 
at its proper value is entitled to great weight. 


Where, however, the entire evidence, except that of one 
witness has been recorded by the predecessor of the Judge 
who has delivered the judgment, the appellate Court is 
in as good a position as the lower Court to arrive at a 
finding of fact. Particularly so when the case does not 
depend so much on the credibility or the demeanour 
of the witness but depends on the appreciation of evi- 
dence tested in the light of probability# A.I.R. *94® 
Nag. 84=I.L.R. (» 945 ) Nag. 892. 


_Appreciation — Credibility — Interference in 

appeal. 

Evidence of eye witnesses to adoption, mistaken in 
cross-examination was accepted by trial Court. On 
appeal the High Court dismissed the evidence as none 
of them was a kinsman or invitee. 

Held, that the criticism of the High Court was small 
matter in view of the mistaken testimony in the witness 
box. I.L.R. (1945) Kar (P.C.) 191 =A.I.R. 1945 P.C. 
79=1945 A.L.J. 262=219 Ind. Cas. 136 (P.C.). 


-Appreciation—Credibility—Opinion of judge 

hearing evidence. 

On the question of the credibility of the evidence, the 
opinion of the Judge who heard the evidence deserves 
great weight. A.I.R. 1943 Pesh. 29 = 207 Ind. Cas. 342. 

-Appreciation—Credibility of witness—Opinion 

of trial Judge. 

A Court of Appeal always attaches a great weight to 
the opinion of the trial Judge on the credibility of the 
witnesses called before him. A.I.R. 1941 Bom. 129= 
43 Bom. L.R. 35=1.L.R. (1941) Bom. 211 = 196 Ind. 
Cas. 858. 


-Appreciation of—Findings—Observations by 

trial Judge open to criticism—Effect of. 

PerPandrang Row, J. —The fact that the trial 
Judge has made a few observations here and there 
which are open to criticism is not by itself sufficient to 
justify the displacing of the finding arrived at by him 
after observing the demeanour of the witnesses. A.I.R. 
1941 Mad. 5i3 = I.L.R. (1941) Mad. 98g = (i94i) 1 
M.L.J. 724=53 L.W. 693=1941 M.W.N. 464=199 Ind. 
Cas. 882J . j , 

—Appreciation of—Evidence equally balanced— 
Appellate Court. > 

When the evidence is equally balanced, the easiest 
course for the Appellate Court to adopt is to endorse 
the conclusion of the Court which has recorded the 
evidence. 42 P.L.R. 374. 

—Appreciation with reference to pleas, previous 
statements and conduct of parties. 

The evidence on record has to be appreciated with 
reference to the pleas and previous statements and 
conduct of parties and not in ignorance of the same and 
when the final Appellate Court has failed to do this, it 
cannot be said that it has arrived at a finding of fact 


13. Appreciation of. 




binding on second appellate Court. This duty of appre¬ 
ciation of evidence is of utmost importance and 
should be carried out with advertence to the law of 
contract found in S. 12, Contract Act in a^case where 
the effect of a registered gift deed is sought to be avoided 

by the party on ground of the al ,e S ed 
executant at the time of the execution. Where the trial 
Court and the Appellate Court have failed to bear tills 
in mind while coming to their conclusions the decision 
of the final Court of fact on the issue of insanity will not- 
be binding in second appeal. A.I.R. 193 ° Nag; 204#* 
177 Ind. Cas. 80. A — 

-Appreciation of—F indin gs of trial Court 

Appellate Court. ,,| <in 

Where there is a direct conflict of evidence, the opi- 
nion of the Judge who saw the witnesses, heard them 
and noticed their demeanour should be given special 
regard. If the Court of Appeal cannot be satisfied that 
the Judge with those privileges was plainly wrong, then 
it is its duty to defer to his judgment. A.I.R. 1936 
Rang. 5 = 14 Rang. 11=161 Ind. Cas. 387. 

-Appreciation of—Privy Council. 


Where the trial Court, who had seen the witnesses, 
disbelieved the evidence of the preparation and exeCui 
tion of the will, the Privy Council refused to dissent 
from him in hi6 estimate of the evidence of the witneg- 





1930 P.C. 24=58 M.L.J. 114 (P.C.)* 

f 1 0 frpfiO hggj 

-Appreciation of—Credibility—Opinion of 

Judge. isoMwbA- 

The lower Court is the proper and, in general,/ the 
final Judge of the credibility of evidence. 1930 Cr. Q.. 
88=1929 M.W.N. 696=2 M. Cr. C. 275=A.I.R. 193ft 
Mad. 194= 126 Ind. Cas. 613. 

-Appreciation—Oral evidence—Finding of fact* 

The finding of fact of Trial Court on the orhl evi¬ 
dence should not be lightly interfered with as that 
Court is in a much better position to guage the truth 
and value of the oral evidence than the apj 
Court. 107 Ind. Cas. 349=A.I.R. 1927, P. C. 206. 


-Appreciation— 


evidenc 



bility—Finding of trial Court. 

It is doubtless true that on appeal the whole case, in¬ 
cluding the facts, are within the jurisdiction of the 
appeal Court. But generally speaking it is undesir.- 
able to interfere with the findings of fact of the trfcj 
Judge who sees and hears the witnesses, and has an 
opportunity of noting their demeanour, especially'in 
cases where the issue is simple and depends 61I the 
credit which attached to one or other of conflicting 
witnesses. . j -ooitMfdo urodtiv* trT*tT ta T* f—— 1 " 

When the appellate Court finds witnesses for plain¬ 
tiff deposing to facts absolutely contrary to the fac» 
to which the witnesses for defendant depose; \vh< 3 i 
witnesses on one side are prima fade as deservihg 
of credit as the witnesses on the other side, when thfe 
witnesses on neither side have been shaken in cross- 
examination and when trial Court has applied its 


man ll 


mind intelligently as to the witnesses whom it —. 
believe and the witnesses whom it should not believe* 

WSMBSty 


the finding of the trial Court as to the 
of the witnesses should be accepted. A.I.R. j 

r. c. Foil. 4 O.W.N. . 179=A.I.R. i&ggg 
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-Appreciation of—Appellate Court. 

In every case that comes before an appellate Court 
the lower Court has the advantage of seeing and 
hearing the witnesses and the appellate Court has not, 
but it cannot be said that an appellate Court can never 
hope to make a diagnosis as to the truth of the case 
as good as that made by the lower Court. No doubt 
it is an advantage to see and hear the witnesses, but 
it is an advantage which may be counter-acted and 
more than counter-acted by the greater experience and 
knowledge of the appellate Court. 103 Ind. Cas. 416 = 
8 A. I. Cr. R. 379 = 28 Cr. L. J. 688 = A. I. R. 1927 
Oudh 611. 

Appreciation of—Trial Court's opinion. 

The Court of appeal ought to give sufficient weight 
to the opinion of the trial Judge on the demeanour, in¬ 
telligence, position and character of the witnesses who 
were brought before him before reviewing the findings 
of the trial Judge, who, upon such matters, is in a 
position to form a much better judgment than could 
be formed by Judges who had not had the advantage 
of seeing the witnesses. 20 S. L. R. 220 = A. I. R. 1927 
Sind 219. 

—Appreciation of—Finding of fact—Appeal 

Court. 

When the District Court had not examined the wit¬ 
nesses nor had it had an opportunity of observing those 
witnesses’ demeanour, and in fact it was in no better 
position than the High Court to judge of the reliability 
of the witnesses’ evidence. 

Held, that though as a rule very great value would 
be attached by the High Court to the finding of the 
District Court on facts, yet, in this case, its finding 
could be upset. 88 Ind. Cas. 167 = 2 Rang. 495 = 
A.I.R. 1925 R ang . ?I . 

j” Appreciation of—Appellate tribunal—Know¬ 
ledge of life and business—Use of. 

An appellate tribunal may bring their knowledge 
of life and business to bear even in cases where in the 
Lower Court contemporary communications and course 
of business are used, and it can say that evidence given 
about them at the trial cannot be true. 34 Ind. 
Cas. 273=A.I.R. 1915 P.C. 50. (P.C.) 

" " Appreciation of—Trial judge. 

; a . matter of appreciation of evidence and the 
"Ability of witnesses the opinion of the trial judge 
*oc ^ not be lightly disturbed on appeal. 39 Bom. 
3«6= r 9 C.W.N. 617 = 17 M.L.T. 408=28 M.L.J. 593 = 

, J' 528=17 Bom. L.R. 455 = 2 L.W. 521 = 
/dtA M.W.N. 788 = 42 I.A. 110 = 29 Ind- Ca6. 229 
in At ? ee a,so 43 Gal. 707 = 33 Ind. Cas. 583 (P.C.); 
? j SjT'J* 306=48 Ind. Cas. 561; 39 All. 426 = 39 
Ind. Cat. 666; 20 c.L-J. 50 = 27 Ind. Cas. 276. 

^ApprecUtion of—Opinion of trial Judge— 



Appreciation of oral evidence—Rule of. 



6 witnesses, who cannot be regarded as ind 
- . —^witnesses, are not shaken in cross-examinatic 
u are believed by the judge before whom they a 
^ as witnesses, their evidence should not I 
° n rac . rc suspicion, especially when the stoi 
W by them is notin itself improbable. (1903)8 < 

*y* 4 **® ® Bom » L. R. 233=26 A. 108=31 I. A. < 


13. (b) Conflicting evidence. 


-Conflicting evidence—Duty of Court. 

There is no better criterion for the truth, no safer 
rule for investigating cases of conflicting evidence 
where perjury and fraud must exist on the one side or 
the other, than to consider what facts are beyond 
dispute and to examine which of the two cases best 
accords with those facts according to the ordinary 
course of human affairs and the usual habits of life. 
103 Ind. Cas. 8/o=A. I. R. 1927 Sind 209. 

——Appreciation—Contradictory evidence —Medi¬ 
cal opinion—Eye-witness. 

Where there is the testimony of a considerable body 
of trustworthy witnesses of good position and undoubt¬ 
ed respectability who were able to observe facts and 
draw inferences therefrom, who acted not in secrecy 
but with the utmost publicity in the midst of a large 
assembly and who had no intelligible motive to 
engage in a conspiracy for setting up a false testamen¬ 
tary instrument, the opinion of medical man as to 
what should have been the probable state of the testa¬ 
tor should not outweigh and prevail over the testi¬ 
mony of such eye-witnesses. 69 Ind. Cas. 48 = 50 Cal. 
100 = 35 C. L.J. 56g=A. I. R. 1923 Cal. 116. 

-Appreciation of—Conflict between oral and 

documentary evidence. 

Where some of the verbal evidence was untrust¬ 
worthy whilst the documents record a state of affairs 
which was often hard to reconcile with probabilities: 
Held, that unless the facts evidenced by documentary 
and oral testimony were so much at variance with 
known conditions, as to be incapable of reasonable 
explanation, it was to those facts and those facts 
alone that the court must trust to reach a safe con¬ 
clusion upon the matter in controversy. 28 C. L. J. 
173 = 20 Bom. L. R. 790 = 24 M. L. T. 86 = (igi8) M.VV. 
N- 3 ( J4 = 2i O. C. 86 = 5 O.L. J. 197 = 22 C. W. N. 
530=46 Ind. Cas. 217 (P.C.) 


Appreciation of—Genuineness of 
Broad probabilities. 


signatur< 


Where the parties to a suit are at issue on a vital 
question, such as the genuineness of defendant’s signature 
to the document sued on, the safe principles to con¬ 
sider which story fits in with the admitted circums¬ 
tances and resulting probabilities. The Privy Council 
upheld the finding of the Chief Court as to the genu¬ 
ineness of the signature, in reversal of the decision of 
the first court. 38 Cal. 805 = 15 C.W.N. 934=13 Bom. 
L.R. 704 = 091 0 2 M.W.N. 79 = 14 C. L.J. 250=4 
Bur L.I. 229=8 A.L.J. 1193 = 10 M.L.T. 455 = 21 M. 
L.J. 1127=38 I.A. 155 = 11 Ind. Cas. 801 (P. C.) 


-Conflicting evidence. 

Where the evidence given in a case is conflicting and 
it is impossible to reconcile the conflicting statements 
o i any theory of defective memory, or failing powers 
ol observation, of the several witnesses who thus con¬ 
tradict each other, the only safe guide to follow is that 
afforded by the action and conduct of the principal 
parties concerned and the contents of the documents 
produced. (1908) 9 C.L.J. 172=11 Bom. L. R. 196 = 
13 C.W.N. 370 = 31 A. 116 = 36 I. A. 9 = 5 M.L.T. 58 = 
19 M.L.J. lbG (P.C.). 


—Appreciation—Sifting of evidence—Dividing 
witnesses into classes—Accepting evidence of one 
class and rejecting that of another—Presumption 
of innocence—Probabilities, consideration of_ 
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Duty of prosecution to examine all important 
witnesses and produce all available evidence. 

An elementary principle of sifting evidence is to test 
it in the light of probabilities. The piecemeal exami¬ 
nation of the testimony of individual witnesses without 
a broad view of the facts, circumstances and probabili¬ 
ties of a case generally leads to a failure of justice 
especially in a case where most of the witnesses are drawn 
from a class of persons whose testimony is frequently 
unconvincing and not unfrequently unreliable. Even if 
witnesses in a case do not break down in cross-exami¬ 
nation or contradict each other, yet, if their testimony 
is opposed to the ordinary course of human conduct 
and to the natural order of things such testimony must 
be accepted with the greatest caution. The method of 
the Sessions Judge, in dealing with the testimony of 
the witnesses by dividing them into two classes Hindus 
and Mahomedans and accepting the evidence of one 
class and rejecting that of the other was open to 
serious objection. The withholding of important 
witnesses who were in one way or other intimately 
connected with the transaction or the occurrence and 
the state of things immediately after, gives rise to the 
irresistible inference that if they were examined they 
would not have corroborated the prosecution story. 
(1907) 11 C.W.N. 1085. 


13. (c) Discrepancies. 

-Appreciation—Discrepancies, minor. 

It is not fair to rely upon discrepancies upon minor 
points when the witnesses are giving evidence fourteen 
years after the event. A. I. R. 1943 All. 310 = 1943 
A. W. R. (H. G.) 148 = 1943 A.L.J. 445 = 1.L.R. (1943) 
All. 703=210 Ind. Gas. 464. 


-Appreciation of—Discrepancies—Date. 

Where the discrepancies between witnesses as to dates 
is not unnatural, it far from being necessarily a badge of 
fraud, is an indication of bona fides. 121 Ind. Gas. 
205=51 C.L.J. 136 = 1930 M.W.N. 60 = 32 Bom. L. R. 
499 = 31 M.L.W. I76=A.I.R. 1930 P. G. 18=58 M.L.J. 
2 45 (* • C.). 


should not be made much of. 3 Lah. 48 (P. C.), Rel. on. 
69 Ind. Cas. 33i=A.I.R. 1924 Lah. 265. 

-Appreciation—Oral evidence—Alibi in criminal 

case. 

Where witnesses for the accused deposed that they 
met the accused Ghulam Ali and Fazal Illahi at Sangla 
about 10 a. m. on the 12th of July and this oral 
evidence was unsupported by any documentary evidence 
and the witnesses were not persons who would 
remember the date precisely: 

Held, such evidence as that is easily obtainable in this 
country. 81 Ind. Cas. 347=25 Cr.L.J. 8n=A. I. R. 
1923 Lah. 232. 


Appreciation — Oral evident 


it interested 

lid 


testimony 

• « » ' • • ^'«**** 

Whether the brother of the witness in question 
brought a complaint for causing hurt against the first 
cousin of the accused a year before, 

Held, that this was not a sufficient reason for dis¬ 
believing the evidence of the witness. 86 Ind. Cas. 

34 ,= 7 L. L. J. 44=26 Cr.L.J. 757=A. I. R. 1925 
Lah. 318. 

-Appreciation—Witness—Debtor of one party. 

To say that, because one in the ordinary course of 
one’s business, owes money to a certain person, one 
should not be believed when speaking in favour of that 
person, is too absurd. 70 Ind. Gas. 902 = 1 Bur. L. J. 
2I3=A. I. R. 1923 Rang. 30. 

-Appreciation—Oral evidence— Suggestion' of 

doubt—Poor witness—Credibility. 

In order to discredit a witness it is not enough to 
suggest ’ doubts about his veracity. If the means of 
contradiction are available to the party who challenges 
his truthfulness these should be produced before the 
Court. It cannot be affirmed as a general rule that a 
person is not trustworthy because he is not wealthy. 

Ind Cas. 782=49 Cal. 132=34 G. L.J. 384=25 
G. W. N- 779 —A.I.R. 1922 Cal. 260. .,j () 


-Appreciation—Discrepancies. 

A slight change in the statement as to date of birth is 
not necessarily to be discredited. 81 Ind. Gas. 484 = 11 
O.L.J. 297=A.I.R. 1924 Oudh 385. 

*-Appreciation of—Rules as to discrepancies. 

In weighing evidence, it must be remembered that 
there are discrepancies of truth as well as discrepancies 
of falsehood, and that a too minute attention to 
immaterial discrepancies may lead to serious failure 
of justice in the direction of conviction as well as 
acquittal. 11 Cr. L.J. 66=15 P- R. (Gr). iqoq=37 
P. W. R. (Gr.) 1909=4 Ind. Cas. 864. 

——Appreciation of—Discrepancies in. 

Discrepancies in the statements of witnesses on 
material points should not be lightly passed over, as they 
seriously affect the value of their testimoney. 36 All. 
187 = 26 M. L.J. 442 = 18 C.W.N. 649 = 12 A. L. L 
495 = 19 C.L.J. 489 = (1914) M.W.N. 405=15 M. L. T. 

395 = 16 Bom. L. R. 352 = 1 L. W. 794=2 3 Ind. Gas. 
715 (P. C.). 

* 3 » (d) Oral evidence. 

--Appreciation of—Oral evidence—Absence of 

documentary evidence. 

Where the oral evidence produced is itself convincing 

the absence of documentary evidence in support of it 


Appreciation—Oral evidence — Registered 


document. 


A defence based on oral evidence to frustrate a regis- 
tered instrument should be always looked on with 
suspicion. 42 Ind. Gas. 372. 


--Appreciation of—Oral and documentary evi* 

dence. ’ ■ ff 1 


» ' • • ' • 1 vi- ( . 1 # t .k 

The evidence of respectable persons with special 
means of knowledge owing to relationship to the parties 
of the matters they depose to, should not be viewed 
with suspicion especially in cases where only oral 
evidence will ordinarily be available, i O.L.T. 383= 
25 Ind. Cas. 660. 


-Appreciation—Oral evidence. 


To believe a witness because his evidence tells in 
favour of the party who has called and examined him 
and against the adverse party is to beg the question in 
dispute. (1907) 9 Bom. L.R. 393. 



-Appreciation of oral evidence—1 

cases—Perjury. v 

It would be very dangerous to exercise the judicial 
function as if no credit could necessarily be given to 
witnesses deposing viva voce how necessary so ever it 
may be always to .sift such evidence with great minute¬ 
ness and care. Judges must be careful not to carry 

• 
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the caution to an extreme length, nor utterly to discard 
1 oral evidence merely because it is oral unless the im¬ 
peaching or discrediting circumstances are clearly 
found to exist. (1904) 6 Bom. L.R. 324 = 28 B. 479. 

13. (e) Presumption. 

-Appreciation of—Presumption—Non-produc¬ 
tion of accounts. 

Where certain documents produced after the defen¬ 
dant’s examination showed that the defendant’s story on 
an important point was false and notwithstanding the 
fact that opportunity was given to recall him and 
explain, if possible, the contradiction, he was not recalled 
and where accounts in his possession, though summoned 
were not produced. 

Held, that the proper presumption from these cir¬ 
cumstances was that the defendant’s case is untrue. 
32 M.L.T. 86=27 G.W.N. 725=A. I. R. 1923 P. C. 
31. (P.C.). 

-Appreciation of — Presumption — Possession 

following title. 

Where there is strong evidence of possession on the 
part of the respondents, opposed by evidence apparently 
strong also on the part of the appellants in estimating 
the weight due to the evidence-on both sides, the 
presumption may well be regarded that possession 
went with the title. 70 Ind. Cas. 555=27 G.W.N. 305 
=36 C.L.J. 3g6 = A.I.R. 1923 Gal. 228. 

-Appreciation of—Presumption against mis¬ 
conduct to be considered. 

Presumption against misconduct is among the proba¬ 
bilities to be taken into account in estimating the value 
of evidence and where the character and possession of 
the person is above reproach, this probability becomes 
stronger. The mere fact that this or that thing in a 
complete transaction is improbable does not count for 
much as against clear and distinct evidence of reliable 
witness. 39 Cal. 245=16 G.W.N. 265=13 Ind. Cas. 
577 - 

13. (f) Probabilities. 

Appreciation of — Probability and circums¬ 
tances—Decision on. 

Defendant at Calcutta holding in deposit on plaintiff'6 
account cash certificates and certain sum in cash— 
Defendant asked to purchase two Government proinis- 
«> r y notes for plaintifF out of money lying in deposit 
with him—Promissory notes purchased—At the time of 
leaving for Kathiawar, plaintiff 1 obtaining all cash 
certificates and one of the promissory notes leaving the 
other with the defendant : 

Held, on considering evidence that note with the de¬ 
fendant was not for collection of interest but as secu¬ 
rity for sum owed by the plaintiff to the defendant. 
A.I.R. 1938 Cal. 649. 

' Appreciation of—Probabilities—When parti¬ 
cular inference cannot be reasonably drawn from 
facte proved, party relying on it for discharging 
onus of proof fails. 

Where the Court has to depend upon probabilities 
based on certain facts which do not lead to one con¬ 
clusion, the Judge is entitled to draw inferences from 
the facts proved before him, but the inferences must be 
such as could be legitimately drawn from the facts, if 
the fact* are such that no reasonable man could draw a 


particular inference and is such as to be equally consis¬ 
tent with non-liability and with liability, then the party 
who relics on the inference to discharge the onus of 
proof of establishing liability fails. 52 C.L.J. 235 = 58 
Cal. 585 = 35 G.W.N. i33 = A.I.R. 1930 Cal. 815. 

“Appreciation of—Probability against positive 
evidence. 

The Court may allow its decision to be affected by 
considerations of probabilities, even though there may 
be positive testimony to the contrary effect. 59 Ind. 
Cas. 814=33 C.L.J. 34 = A.I.R. 1921 Cal. C77. 

-Appreciation of—Improbability. 

A theory of improbability in order to prevail against 
positive evidence must be clear and cogent; it must be 
such as to justify the rejection of the positive evidence 
as concocted and unreliable. 24 G.W.N. 860 = 53 Ind. 
Cas. 122. 

-Appreciation of—Imperfect evidence—Proba¬ 
bilities. 

Where evidence given by both sides is imperfect the 
court can decide on probabilities. 84 P.W.R. 1910 = 7 
Ind. Cas. 352. 

13. (g) Proof. 

-Appreciation—Letter received by person— 

Evidence as to receipt is no proof of truth of 
contents. 

When a person has received letters from his agent he 
can be allowed to depose to the receipt of these letters 
and even to say that in consequence of receiving these 
letters he took certain action or lie did not take certain 
action, but his evidence is no proof of the truth of the 
contents of the letters or statements contained in them. 

A.I.R. 1943 All. 370=1943 A.L J. 411=1.L.R. (1943) 
All. 752 = 1943 A.W.R. (II.C.J 224 = 210 Ind. Cas. 55. 

Appreciation — Proof of — Genuineness — Discre¬ 
pancy between alleged dale of sale of stamp 
paper and alleged date of execution of deed thereon— 
No explanation—Accuracy of date of seal—Document 
was held to be not genuine. (’36) 161 Ind. Gas. 1 = 1936 
O.W.N. 287 = 2 B.R. 336=1936 A.W.R. 314 (P.C.). 

-Appreciation—Proof—Conveyances between— 

Same parties—Falsity of one—If of other also. 

Where two instruments of conveyance between the 
same parties are very intimately connected with each 
other, and from the evidence of the parties one of them 
is found to be false and fraudulent, the evidence of the 
parties with regard to the other should be approached 
with great suspicion and subjected to strictest scrutiny. 
The mere fact that the one was false and fraudulent 
transaction does not by itself prove that the other deed 
was also false and fraudulent, but it does throw upon 
the party a heavy burden to prove that the same was 
a bona fide document and not executed with a view 
to defeat or delay any claims of the creditor on the 
executant of the deed. 7 O.W.N. 821 = 1931 M.W.N. 

1 = 128 Ind. Gas. 647=35 G.W.N. 324=33 Bom. L.R. 
»55=A.I.R. 1930 P.C. 255. (P.C.). 

-Appreciation of —Proof—Positive and nega¬ 
tive. 

An affirmative proposition is not established by 
showing that die witnesses who depose to a contradic¬ 
tory negative proposition are not reliable. Of course, if 
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th „- : g o conflict of evidence on a point, it would be 

Dcrfectly legitimate to take into consideration the or- 
pcnecuy b with a view to show that evi- 

S of the firs? class of witnesses was true and that of 
the second false. 71 Ind. Cas. 632-17 M-L.W. 481 
27 C.W.N. 629=25 Bom. LR * 548- 3 7 Cal. LJ. 
cqi = 1923 M.W.N. 392=32 M.L.T. 137-A.I.R. 

1923 P.C. 13 (P*C.). 

—Appreciation—Proof of execution—Use of 

King Edward Stamp in 1915. 

The mere fact that the promissory note is stamped 
with a King Edward stamp does not prove that the 
note was executed in 19 n and not in 1915, , m «»* ab¬ 
sence of any evidence that there were no King Edward 
stamps in extence in 1915* 80 Ind. Cas. 177—A.I.K. 
1923 Lah. 607. 

_—Appreciation of—Circumstantial evidence— 

Will or adoption not proved. 

Where if B had been adopted there was no necessity 
to have a will in his favour and it seemed that the 
husband of testatrix in his desire to retain the pro¬ 
perty of his deceased wife in his hands had been resor¬ 
ting to various devices and the idea of getting a will 
from his wife shortly before her death was one of 
those devices : 

Held, that neither the will nor the adoption was 
held to be proved. 68 Ind. Cas. 769 = 4 Lah. L.J. 
245=3 Lah. 242=A.I.R. 1924 Lah. 243. 

13. (b) Relevant evidence. 


estates in operation at that time; and how far the pro¬ 
ceedings did in fact conform to these rule is plainly a 
relevant matter. 74 Ind. Cas. 383=36 C.L.J. 389 = 
A.I.R. 1923 Cal. 261. 

13. (i) Reliability. 

-Appreciation of— Reliability —Signature in 

different places. 

The fact that in one place of an account book the 
signature of a party may be forged cannot preclude the 
Court from holding that his signature in another place 
is genuine. 96 Ind. Cas. 1051 = 1926 M.W.N. ,635= 
A.I.R. 1926 Mad. 963=51 M.L.J. 167. j.jcI 

• £4**1 f V 

-Appreciation—Evidence unreliable in part— 

Value of. , ' 

The ordinary legal and reasonable presumptions of 
facts must not be lost sight of in the trial of Indian 
cases however untrustworthy much of the evidence sub- 
mitted to the Courts may commonly be. (14 M.I.A. 
346, Foil.). And therefore evidence should' not be 
rejected wholesale simply because some of it is un¬ 
reliable if the story told by the witnesses is in the mam 
true. 89 Ind. Cas. 663= A.I.R. 1926 Nag.' 129. 

•*i .,1 U 

-Appreciation—Reliability—Vernacular record. 

Generally in cases where evidence is given by a wit¬ 
ness in his own language, the vernacular record is al¬ 
ways treated as more reliable and entitled to greater 
weight, though this maxim could not always be safely 
applied in cases where a Magistrate who is taking 
down the evidence simultaneously in English under¬ 
stands the language as well as his reader. 73 Ind. Cas. 
513=24 Cr. L.J. 625=A.I.R. 1923 Lah. 167.* i 


-Appreciation of—Relevant evidence—Cumu¬ 
lative effect. 

The proper and satisfactory way of appreciating evi¬ 
dence is to consider, not whether each piece of evi¬ 
dence proves the case by itself, but to consider the 
cumulative effect of all the relevant items of evidence 
adduced in the case. 31 All. 412 (P.C.) Foil. 122 
Ind Cas. 653=1929 M.W.N. 664 = A.I.R. 1930 Mad. 
337 * 

-Appreciation of—Relevant evidence—Maxim, 

application of. 


-Appreciation—Reliability— Confession—Delay. 

When the story of confession was not told by the 
witness until after a fortnight of the occurrence, the 
evidence is unreliable. 71 Ind. Cas. 219 = 1 Pat. 630= 

4 P.L.T. 76=24 Cr.LJ. gi=A.I.R. 1922 Pat. 582. 

r»i> »i-.. ne-il 

-Appreciation—Reliability of witnesses—Rela¬ 
tives—Interest in suit. 

The mere fact that witnesses are relatives and 
interested in the suit is no ground to disbelieve them 
if the point can only be established by their testimony. 

2 O.L.J. 562=32 Ind. Cas. 380. ,v : ’ ~ 4 -J| 

.no noblMa—MMli 


The maxim falsus in uno falsus in omnibus is 
entirely false. 65 Ind. Cas. 561=23 Cr. L.J. 129 = 
A.I.R. 1922 Nag. 146. 

■-Appreciation of—Portion of evidence false. 

It is not safe to assume that a case must be false 
if some of the evidence in support of it appears to be 
doubtful or is clearly untrue. There is on some 
occasions a tendency amongst litigants to back up a 
good case by false or exaggerated evidence. 24 
C.W.N. 626 (P.C.). 

-Appreciation of—Partition papers—Value on 

questions of existence of tenancy. 

Partition papers are not of real assistance in the ab¬ 
sence of detailed information as to the history of the 
document mentioned, when it was prepared, by whom, 
in whose presence, and for what purpose. 

The question whether a document is admissible in evi¬ 
dence as a public document is fundamentally distinct 
from the question whether to contents are binding 
upon tenants with- at proof of notice on them or of 
their consent. Weight will obviously have to be atta¬ 
ched to the statutory provision for the partition of 


13- (j) Witness. r :>A 

I I I 1 | I t I t I I 1 1 I * j 1 *•» I u v i \(T 

-Appreciation of—Witness, nervous—If to 

rejected. 

A witness’ evidence should not be rejected merely 
because he has appeared nervous in the witness box. 
A.I.R. 1940 All. 175 = 1940 A.L.J. 26=1940 A.W.R. 
67=187 Ind. Cas. 747. « nfao | 

-^-Appreciation of—Witness deposing to—Trans¬ 
action challenged after 20 years. 

Where the transaction is challenged after 20 years, 
it is hard to expect the witness to remember the details* 
A.I.R. 1937 Oudh 406=1937 O.W.N. 825=13 Luck. 

357 = i 68 Ind. Cas. 725. *onaaT*Mio*» 2 sI isdoo | 

~—Appreciation of—Witness—No cross-examina¬ 
tion due to circumstances—Weight of deposition. 

The deposition of a witness who has been examined* 
in-chief but has not been cross-examined due to certain 
circumstances should be treated as evidence on the 
record. The weight to be attached to the evidence 
depends on the circumstances and the Court should 
look at the evidence carefully to see whether there afe 
indications that, by a completed cross-examination • 
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the testimony of the witness was likely to be seriously 
shaken or his good faith to be successfully impeached. 
A.I.R. 1936 Pat. 34=2 B.R. 211 = 17 P.L.T. 101 = 160 
Ind. Gas. 445. 

-Appreciation of—Refusal to take special oath— 

Effect. 

Although refusal to take a special oath is a conduct 
which the Court is entitled to consider along with other 
evidence, such refusal should not automatically be 
allowed to outweigh the positive evidence which ha6 
been adduced. A.I.R. 1933 Nag. 52 = 142 Ind. Cas. 
* 37 -. 

-Appreciation of—Witnesses — Cross-examina¬ 
tion—Demeanour. 

Unless the evidence given by witnesses is shaken in 
cross-examination or their demeanour is such as to lead 
one to the inevitable conclusion that they have perjured 
themselves, no Court is entitled to discard evidence on 
the ground that the witnesses are tenants of a party to 
the suit. 123 Ind. Cas. 637 = A.I.R. 1930 Pat. 58. 

—Appreciations—Witnesses—Partisans. 

Where the witnesses arc partisans there is always a 
tendency to strain a point in favour of a friend. It is 
doubtful if such can conceive that he was thereby 
doing something improper. The attitude of mind i 8 
often a self-deception produced sub consciously by an 
outside cause. In these circumstances best method to 
arrive at a correct conclusion is to look at inherent 
probabilities of the case. 119 Ind. Cas. 337 = 6 O.W.N. 
549 =A.I.R. 1929 Oudh 494. 

Appreciation—Witness—Delayed information 
of crime. 

When a witness admits that he disclosed Ixis know¬ 
ledge of a crime to the police at a very late date and 
gives no explanation of this delay, his evidence is of 
no value. 99 Ind. Cas. 857 = 3 L.L.J. 147 = 28 Cr. 
L.J. 185. 


court to consider all the facts deposed to by that 
witness and to show to the court that his evidence 
taken as a whole is in material contradiction of the 
evidence of the other witnesses. (1901) 5 C. W. N. 

574 = 28 C. 397. 

13. (k) Miscellaneous. 

-Benefit of doubt—Civil case—Defendant’s fai- 

lure to prove positive case intended to rebut 
plaintiff’s case. 

In a civil case, it cannot be said that the benefit of 
very reasonable doubt must necessarily go to the defen¬ 
dant. The fact that the defendant has failed to prove a 
positive case which is intended to rebut the case of the 
plaintiff must be given its due weight. A.I.R. iq 4 q 
M ad. 38 (2) = (1942) 2 M.L.J. 427 = 55 L.W. 772 = 
207 Ind. Cas. 163. 

-Good defence outside Court—Whether can be 

bad defence in Court. 

What is a good defence to a claim outside the Court 
cannot become a bad defence by bringing the defen¬ 
dant into Court. A.I.R. 1935 Mad. 312 = 1935 M.W.N. 

221=41 LAV. 281=68 M.L.J. 7'3 =I 59 Inch Cas. 
458. 

-Appreciation of—Injury—External marks. 

The absence of any external mark of injury is not 
necessarily destructive of the case that the injury 
was caused by a brick. It is possible that a blovv 
in the abdomen is less likely to leave a mark than 
one on a less elastic and resilient part of the ana¬ 
tomy. 74 Ind. Cas. 705 = 2 Pat. 309 = 1 Pat. L.R. Cr. 
236 = 24 Cr. L.J. 801 =A. I. R. 1923 Pat. 413. 

-Appreciation of. 

Per Halifax, A. J. C.—There is no distinction 
between what a prudent man would believe out of 
Court and what a Judge may believe. 65 Ind. Cas. 
561=23 Cr. L.J. i29 = A.I.R. 1922 Nag. 146. 


"" Appreciation—Deposition—Stray sentences. 

A few. (say two) casual and somewhat ambiguous 
«- raSC8 ^ a deposition cannot destroy the very clear 
effect of the whole deposition. 79 Ind. Cas. 422 = 7 
N.L.J. 2i7=A.I.R. 1923 Nag. 265. 


‘Appreciation of —Indian witnesses—State¬ 

ments as to time. 

In India where references to time are generally 
mere approximations there is a large margin of honest 
15 Bom. L.R. 297 = 14 Cr. L.J. 232 = 19 Ind. 

* Appreciation of—Witness unbelievable 
essential particulars. 

Where a party comes into a Court with a 
which 


m 


story. 


wnicn cannot be believed in its essential details, it is 
impossible to rely on a part of the story for the 
purpose of convicting the accused. 5 Pat. L.W. 157 
“'(1918) P. H. C.C. 288 = 19 Cr. L.J. 877=47 Ind. 
*•**• 73 - 

-Appreciation of—Partly in favour of accused 
partly against. 

, It is improper to accept a portion of the evidence 
pven by a witness which is in support of the case 
P r 9 * ccuti °n ai *d to discard or discredit the 
other portions which go against it and so far as the 
accused is concerned, he is entitled to ask the 


-Appreciation of—Imagination or fact. 

“Men without deliberately intending to falsify facts 
are extremely prone to believe what they wish, to 
confound what they believe with what they heard 
and to ascribe to memory what is merely the result 
of imagination.” 66 Ind. Cas. 222=8 O.L.J. 439 = 
A.I.R. 1922 Oudh. 178. 

-Appreciation—Civil and Criminal Courts. 

The conditions for receiving and acting on evi¬ 
dence in civil courts are very different to those govern¬ 
ing the procedure of criminal courts. Especially is 
this the case with respect to the statements of accused 
persons and accomplices. (1908) 13 C.VV.N. 501=4 
Ind. Cas. 523. 

-Inquiry not judicial—Statements not tested 

by cross-examination. 

Their Lordships of the Privy Council refused to 
attach any value to statements elicited in the course 
of an enquiry initiated by the Collector for the 
purpose of prevention of a supposed crime, as it 
appeared to them that there was nobody to check 
the mode in which the alleged statements were 
elicited, whether by leading questions or otherwise 
nobody to test the statements by cross-examination 
and nobody to watch the accuracy with which they 
were recorded. (1906) 30 B. 523=8 Bom. L.R. 7c i 
=33 I-A. .98=! M.L.T. 30,=4 C. L.J. ,8,. 
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— ion of—Charge against dead person. 

When an attempt is made to charge a dead person in 
a matter in which, if he were alive, he might have 
answered, the evidence ought to be looked at with great 
care. The burden of proof in the first instance in such 
a case lies upon the plff. but he may without any corro¬ 
boration discharge the burden. 31 Ch. D 1 at p. 17 foil. 
12 C. L. J. 470 = 8 Ind. Cas. 796. 

-Appreciation of — Plea of alibi — Suit on 

pronote. 

If the plaintiff and the attesting witnesses are examined 
and cross-examined in a suit on a pro-note the suit 
should not be dismissed simply because one of the 
attesting witnesses did not appear especially when the 
plea of alibi given by the defendant is unsupportable. 
7 M. L. T. 39 =5 Ind. Cas. 511. 


14. Burden of Proof. 

See also EVIDENCE ACT, SS. 101 to 111. 


-Burden of proof—Immaterial when all evidence 

given. See EVIDENCE ACT, S. 101. A. I. R. 1950 P. 
C. 25. 

-Burden of proof—Rule of—If justifies court 

giving decision in favour of party suppressing 
evidence. 


Where a party has been guilty of suppression of 
evidence no conclusion in his favour should be arrived 
at merely on the ground of paucity of evidence which 
is of his own creation and a trial Judge would not be 
justified in giving his decision in favour of such a party 
on a mere application of the rule of onus of proof. 
?949 R L. J go = A. I. R- *949 F. C. 88=62 L. W. 
4 03 = (i 949 ) 1 M. L. J. 568 (F. C.). 


_Burden of proof—Ejectment suit—Duty of 

1 * a jrr 
plRintiii* 

In a suit in ejectment, the onus lies on the plaintiff 
to prove his title ; he has to prove his title and cannot 
succeed merely on the weakness of the defence. A. I. R. 

1950 Pat. 359- < 

_Burden of proof—Importance of. 

The question of burden of proof ceases to be a matter 
of any particular importance after adduction of evidence 
on both sides, and the Court is entitled to accept the 
case of one of the parties as proved, not merely on the 
positive evidence adduced by him but also on the 
discrepancies and lacuna in the evidence of the other 
side. A Court can base its conclusion not merely on the 
effect of the evidence taken as a whole but it may also 
draw adverse inference against a party who being in a 
position to adduce better evidence deliberately abstains 
from doing so. 62 L. W. 256=A.I.R. 1949 Mad. 689= 
(* 949 ) 1 L. J. 434. 

-Burden of proof—Sale for discharge of debts— 

Plea that consideration did not pass because 
debts were already discharged—Onus of proving 
discharge. 

A suit was filed under O. 21, R. 63, C. P. Code, to set 
aside the order rejecting a claim for the raising of an 
attachment on the ground that the attached property 
belonged to the claimant plaintiff by virtue of a sale 
deed by the judgment-debtor and was in his possession. 
The debts which were the consideration for the sale deed, 
as stated on the face of it, were a promissory note for 
a certain sum, certain costs and certain interest amoun¬ 
ting to about Rs. 10,000 and the promissory note was 


produced.. The only ground on which the defendant 
sought to justify the dismissal of the suit wag that some 
weeks before the conveyance of the property to the 
plaintiff, the judgment-debtor had received a sum of 
Rs. 30,000 in cash and that in those circumstances it 
must be presumed that the debt which the judgment- 
debtor owed to the plaintiff and for which the sale 
deed was executed were discharged by the judgment- 
debtor out of this amount. 

Held, that the promissory note having been produced 
there was prima facie evidence on the part of the 
plaintiff that the consideration had really passed, as 
stated in the deed. In those circumstances the burden 
was on the defendant to prove that the suggested 
discharge had taken place and not on the plaintiff to 
prove that it had not taken place. 51 C. W. N. 850 
=60 L. W. 708=1947 M. W. N. 313 (2)=A.I.R. 1947 
P. C. 98= ( 1947 ) 2 M. L. J. 54 (P. C.). 

-Burden of Proof—Ejectment suit—Duty of 

plaintiff. , ryjt 

In the suit for ejectment it is upon the plaintiff to 
make out his title by definite evidence which is not 
open to any reasonable doubt. He cannot succeed 
merely by showing a semblance of title or by adducing 
evidence which would support the case only so far at 
to establish it to some slight degree of probability. He 
cannot reply on the weakness of the defendant’s title, 
but must succeed on the strength of his own. Where he 
fails to satisfy the Court as to the truth of his claim, the 
suit has to be dismissed. 23 Luck. 62 = 1947 O.W.N. 
509 = A.I.R. 1948 Oudh 145 = 1947 A.W.R. (C. C.) 292. 

-Burden of proof—Ejectment suit—Duty of 

plaintiff to prove his title. 

The plaintiff who sues in ejectment can only succeed 
on the strength of his own title. There is no obligation 
upon the defendant to plead possible defects in the 
plaintiff’s title and it is sufficient that in the written 
statement the defendant denies the plaintiff’s title. 12 B.R. 
459=*948 M.W.N. 389 = 1946 A.L.W. 258=1946 A.L.J. 
228 = 81 C.L.J. 107=48 Bom. L R. 430 = 1946 O.W.N. 
207 = 1946 P. W. N. 250=1946 O. A. (P. C.) 94=1946 
A. W. R. (P. C.) 94=223 Ind. Cas. 394=59 L. W. 
268=50 C. W. N. 477 =A. I. R. 1946 P. C. 59=1. L. R. 
(1946) Kar. (P. C.) 24 = (1946) 2 M.L.J. 98 (P. C.). 

-Onus—Question of pedigree—Trial and ap¬ 
pellate Courts. 

Although the initial burden in regard to the proof of 
a pedigree lies upon the plaintiff, after a finding has 
been given and appeal preferred the onus lies on the 
appellant to show that the decision of the trial Court 
is wrong. The onus is not discharged by merely shewing 
that there is an equal possibility of the judgment in 
favour of one party or the other being correct. 22 Luck. 
249 = 231 Ind. Cas. 203=1947 O.W.N. 197 = 1947 O.A. 

(C. C.) 83 = 1947 A. W.R. (C. C.) 83= A. I. R. 1947 
Oudh 164. 

--Signature relied on as acknowledgment saw 

ing limitation—Allegation of forgery—Burden of 
proof—Handwriting expert’s evidence—Value- 
Proof—Civil and criminal matters—Quantum of 
proof—Distinction. 

Where an acknowledgment by judgment-debtor* 
saving limitation is attacked as a forgery, the fact that 
the handwriting expert himself does not claim infallibility 
for his opinion that the admitted signature is different 
from the questioned one is immaterial. That consider¬ 
ation would be of great importance in a prosecution 
for forgery, in which the onus would be on the Crown 
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to satisfy the Court positively that the handwriting is 
not the handwriting of the person concerned. In the 
civil suit however it is the contrary proposition which 
has to be proved namely that the handwriting is the 
handwriting of the judgment-debtors and the^ onus is 
on the decree-holders. Where the evidence on behalf 
of the decree-holders is not sufficient to prove that the 
handwriting expert’s opinion is incorrect the decree- 
holder must fail as he has not discharged the burden 
on him. 225 Ind. Cas. 528=12 B. R. 6i5 = A. I R 
1947 Pat. 139. 


-Burden of proof on a party—Duty of 
* 


that 


party 

Where the burden of proof lies upon a party it is his 
duty before he closes his evidence to produce all the 
evidence which he thinks it necessary to produce and 
which is available. A. I. R. i 934 All. 406 = 1934 

A o L J /^ 3l ,?r 3 A - W * R - 5 2 9 = 56 All. 766=149 Ind. Cas. 
701 (r. B.). 

-Burden of Proof—Admissibility of document 

tendered. 

It is for the person tendering documentary evidence 
to show that it is admissible. 84 Ind. Cas. 487 = 
3 Bur. L.J. 194 = 2 Rang. 3 9 i=A.I.R. 1925 Rang. 84. 

——Burden of proof—Admission of debt—Plea of 
limitation. 

Where a defendant admits a debt but pleads that it 
is barred, he has to prove his plea. Where, however, 
there i S no such admission, the plaintiff has to prove 
everythmg required to entitle him to a decree. 123 
Ind. Cas. i 9 7=A.I.R. 1930 Mad. 742. 


—Burden of proof—Wrongly laid—When im< 
material. 

When evidence has been led on both sides and a 
hndmg has been arrived at on a review of the entire 
evidence, it is immaterial that the onus of proof has 
been wrongly laid on a party. 74 Ind. Cas. 1004 = 
45 All. 53=A.I.R. 1923 AH. 358. * 


Burden of proof—Forgery, plea of. 

a , cerlai r n document filed by one party 

eruW f^i a . for ?f r y> th e Court is not bound t 

a fori? hC C ! Ctai 8 but the part y allc S‘ n S that it 
hefnr? y i^ U8t P rima facie mak e out a case of forger 
fbrperv askln ^ the Court to reject the document as 

lia p'at. 3i. Ind - Cas " 971=24 Cr - L J- 507= A.I.F 

* 5 * Certified copies. 

s~ EVIDENCE ACT, Ss. 65, 76 and 86. 

16. Character. 

See EVIDENCE ACT, Ss. 52 to 55, 140 and 15 = 

17. Child witness. 

Act's*!’ 0 (,) EVIDENCE ACT, S. .18; (2) Oatl 

3 I 1 94 v 2 M.L.J.493 (P.C.). 

- Evidence of a boy, value of. 

cd'statemen^ 1106 J* S l Ught , to bc P laced u P° n an alle* 

the lan^-i by , a h°y’ il must be proved th; 

8 g used was his own and not put in hi* mout 

8 —F. Y. D.—8 


bv the person conducting the examination as nothing 
could be easier than to extract by the latter process 
almost any statement from a frightened child who sud¬ 
denly finds himself alone in the custody of strangers and 
some of them officials. (1906) 8 Bom. L. R. 705 = 
30 B. 523-4 C. L. J. 181=33 I- A. 198 = 

1 M. L. T. 301 (P. C.). 


18. Circumstantial evidence. 

See also EVIDENCE ACT. (1) S. 3—PROVED.” 

(•_>) Ss. 6 to 11. 

fa) Nature of. 

(b) Prineiples. 

(c) Reliance on. 

(d) Value of. 

fe) When conclusive. 

(f) When sufficient. 


18. (a) Nature of. 

--Circumstantial evidence—Nature and pro¬ 
bative force. 

Circumstantial evidence must like any other evidence 
be tested and weighed and must prevail or not bv its 
own inherent proving force. 16 M.L.T. 535=1 L. W 
1007 = (1915) M. W. N. 34=16 Cr. L. J. 38 = 26 
Ind. Cas. 332. 

——Circumstantial—Nature of. 

Circumstantial evidence must be exhautive and ex¬ 
clude the possibility of guilt of any other person or 
must point conclusively to the complicity of the 
accused. 15 Cr. L. J. 293=18 C. W. N. 1144=23 
Ind. Cas. 501. 

-Circumstantial—Nature of. 

Circumstantial evidence is evidence of circumstances 
as opposed to wh it is called direct evidence. 4 Bur. L.T 
97 = 12 Cr. L. J. 329=10 Ind. Cas. 929. 


18. (b) Principles. 

-Circumstantial evidence — Criminal case — 

Principles governing. 

The principles to be followed in criminal cases ba<cd 
on circumstantial evidence arc as follows: (1) The 
circumstances from which an inference adverse to the 
accused is sought to be drawn must be proved beyond 
all reasonable doubt and must be closely connected with 
the fact sought to bc inferred therefrom ; (2) in order 
to justify an inference of guilt the circumstances from 
which such an inference is sought to be drawn must be 
incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of guilt. 52 G. L.J. 417 = 
35 G.W.N. 169=1931 Gr. G. 43 = A.I.R. 1931 Gal. 11. 


-Circumstantial evidence—Principles of. 

The fundamental rule by which circumstantial evi¬ 
dence is estimated is that in order to justify the 
inference of guilt the inculpatory facts must be incom¬ 
patible with the innocence of the accused and incapable 
of explanation upon any reasonable hypothesis other 
than that of his guilt. It is safer to follow the rule that 
“ the fouler the crime the clearer and the plainer the 
proof ought to be.” 59 Ind. Gas. 896 = 22 Cr. L.J. 
154=1 Pat. L.T. 684. 
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-Circumstantial—Conviction Rules for gui 

dance. . f 

Circumstantial ordc^Jo^usufy ^ 

conviction x Qn Qr must point 

pos 8 .b.lityofguilt t Of *y. dty J f the acCUS cd. But 

^ exhaustive^* does not mean that every incident short 
nfdhe criminal act must be proved by positive cvidtmce. 
and the “possibility ” must not be treated as signi¬ 
fying “ physical possibility ” but so high a d^ee of 
Ivrnhahilitv that a prudent man considering all the tacts 
Kd rSng that the life or liberty of the accused 
person depends upon the decision, feels that the accus 
committed > the crime. 32 P. R- (Cr.) 1916-18 Cr. L. J- 
375 = 38 Ind. Cas. 759 * 

-Circumstantial, probative force of— Principles 

■ t « « . 


applicable. 

It is a fundamental principle, and one . of “"Jandal 
application in cases dependent on c, rcumstanti 1 

evidence that in order to justify any inference of guil , 
the incriminating facts must be incompatible with the 
.nnocenTof .hi accused and incapable of ^p'anaUon 
upon any other hypothesis than that of his gutU. If 
circumstances are found to be as consistent with the 
innocence as with the guilt of th ff^ d n o inference 
of guilt should be drawn. (1903) 8 C.W.N- 278 (F.B.), 


_circumstantial Value of - Murder Case — 

Benefit of doubt. 

Tn a murder case where there is no direct evidence 
but only circumstantial evidence the jury must first 
decide what portions of the circumstantial evidence have 
been established and then see whether they constitute 
sufficient proof and if they have doubts, they must let 
the prisoner have the benefit of doubt. 17 P. R. (Cr.) 
1917 = 18 Cr. L.J. 482=39 Ind. Cas. 322. 

_Circumstantial —Value of. 

Where there is a break in the chain of the circum¬ 
stantial evidence it destroys the whole; every piece of 
the evidence making up the chain must be on record 
or else the appellate court may find it difficult to see 
how the particular conclusion has been arrived at, and 
consequently miscarriage of justice may result. In 
capital cases it is better that every fact be strictly 
proved on record, than extracting admissions from 
counsel. 21 Cr. L.J. 777 = 2 U.P.L.R. (A) 128=58 Ind. 
Cas. 457. 

-Circumstantial evidence — No explanation 


offered—Presumption. 

Where ihere is a prima facie case against an 
accused the force of suspicious circumstances is 
augmented in the absence of an attempt to explain 


18. (c) Reliance on. 

_Circumstantial evidence—Reliance on Direct 

evidence, partisan. 

Where there is very strong feeling between the parties 
and direct evidence on both sides is of a partisan charac¬ 
ter, it is safe to decide the case upon the circumstances 
and probabilities. 113 Ind. Cas. 434 = 26 A.L.J. 7°5 = 
50 All. 733 —A.I.R. 1929 All. 18. 

--Circumstantial evidence—Reliance on. 

In order to justify an inference of guilt from circum¬ 
stantial evidence the incriminating facts must be 
incompatible with the innocence of the accused and 
incapable of explanation upon any reasonable hypothesis 
than that of his guilt. 8 C.W.N. 278 Rel. on. 65 P.L.R. 
19,7=40 P. W. R. 1917=18 Cr. L.J. 897=42 Ind. 
Cas. 129. 

-Circumstantial evidence—How far reliable. 

To convict on circumstantial evidence alone the 
Court must be satisfied that each of the facts on which 
the presumption of guilt is founded is proved beyond 
doubt and there must be a chain of evidence so far 
complete 2u not to leave reasonable ground for a con¬ 
clusion therefrom consistent with the innocence of the 
accused. 136 P. L. R. 1909=36 P. W. R. 1909 Cr.= 
11 Cr. L.J. 82=4 Ind. Cas. 941. 

18. (d) Value of. 

-Circumstantial evidence—Value of — Equal 

value as oral evidence. 

Where the question involved is whether the guardian 
was guilty of gross negligence in the conduct of the 
case: 

Held , that circumstantial evidence is as good as any 
other kind of evidence in such matters and perhaps 
better evidence than oral evidence. 70 Ind. Cas. 335=? 
31 M.L.T. 449= A.I.R. 1923 Mad 245. 

f 


x8. (e) When conclusive. 

-Circumstantial evidence—When conclusive. 

Per Mukerji, J. —Circumstantial evidence should 
not merely point to the inference that is to be drawn, 
but that the evidence must be of such a nature that 
it can possibly lead to no other inference. 116 Ind. Cas. 
378=33 C.W.N. 211=56 Cal. 738=A.I.R. 1929 

Cal. 37. 

-Circumstantial evidence—Conviction on. 

The ordinary rule in a case of circumstantial evi¬ 
dence is that, in order to justify a conviction, it 
should be incompatible with any reasonable hypo¬ 
thesis than that of the accused’s guilt. 108 Ind. Gas. 
501 =52 Bom. 385=30 Bom. L.R. 330= 10 A. I. Cr. R. 
118=29 Cr. L.J. 403=A.I.R. 1928 Bom. 130 

-Circumstantial evidence—When conclusive 

Incompatibility with innocence. 

In order to infer guilt from the circumstantial 
evidence it must be shown that the inculpatory facts 
are incompatible, with the innocence of the accused 
and incapable of explanation upon any other reasona¬ 
ble hypothesis than that of his guilt. 112 Ind. Cas. 850 
= 30 Cr. L.J. 18= 11 A. I. Cr. R. 405=A.I.R. 1928 
Lah. 382. 9 

-Circumstantial evidence. 

Accused robbed three passengers in the femajj 
compartment causing them injuries one of who 
received a grievous hurt, and then jumped out 
the train, and was found lying by the railside 
he broke his leg while jumping, having m po»“* 
sion some of the ornaments robbed while rno 
valuable things were taken away by his com¬ 
panion. 

Held, the guilt of the accused is perfectly 
out. The offence was committed in the 
and the offenders were in the compartment lor 
pme taking off ornaments ft om the person o f 

' J 
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victims and causing them injuries, and there is 
nothing unlikely in their having been able to identify 
him. A.I.R. 1923 Lah. 169. 

——Circumstantial evidence—When conclusive. 

If an accused person is to be convicted on circums¬ 
tantial evidtnce the circumstances must be such as 
to exclude all reasonable probability of his innocence. 
81 Ind. Cas. 555 = 4 Lah. L.J. 235 = 25 Cr. L.J. 939 = 
A.I.R. 1922 Lah. 263. 

18. (£) When sufficient. 

-Circumstantial evidence—When sufficient for 

conviction. 

Circumstantial evidence to convict a person 
requires a high degree of probability, that is suffi¬ 
ciently high that a prudent man, considering all the 
facts and realizing that the life or liberty of the 
accused person depends upon the decision, feels 
justified in holding that the accused committed the 
crime. 32 P. R. 1916 Cr., Foil. 109 Ind. Cas. 912 = 
29 Cr. L.J. 640=10 A.I. Cr. R. 350. 

-Circumstantial evidence—Exhaustiveness — 

Probability. 

Though circumstantial evidence must be exhaustive- 
that does not mean that every incident short of the 
actual commission of the offence must be proved by 
positive evidence but that what is required is so high 
a degree of probability that a prudent man would 
feel justified in holding that the accused committed 
the crime. 97 Ind. Cas. 752 = 7 Lah. 396 = 27 Cr. L.J. 
1168=27 P.L.R. 447=A.I.R. 1926 Lah. 582. 

-Circumstantial evidence—When sufficient. 

Every conceivable hypotheis of innocence must be 
reasonably excluded before conviction. 7 P.L.R. 1911 
= 11 P. W. R. 1911 Cr. = i2 Cr. L.J. 69 = 9 Ind. Cas. 
400. 


20. Common intention. 

See EVIDENCE ACT, S. 10. 

21. Competency ol witnesses. 

See EVIDENCE ACT, S. 118. 

22. Conclusive proof. 

See EVIDENCE ACT, Ss. 3,41, 112 and 113. 

23. Confidential communisaiion, 

See EVIDENCE ACT, Ss. 122, 126 and 127. 

24. Confession. 

See (1) CRIMINAL P. C., Ss. 164, 364 and 
533 - 

(2) EVIDENCE ACT. 

(i) Ss. 24 to 30. 

(ii) S. 114—Accomplice. 

(iii) S. 109. 

25. Construction of document. 

See (1) DEED—CONSTRUCTION. 

(2) EVIDENCE ACT, Ss. 93—98. 

26. Contradiction. 

See EVIDENCE ACT, Ss. 145, 153, 153 and 158. 

27. Corroboration. 

See also : EVIDENCE ACTS. (.) 24, RETRACTED 

CONFESSION.' 

(2) S. 30, CORROBORA- 

TION. 

(3) S. 133, CORROBORA- 

TION. 

(4) S. 144, ACCOM¬ 

PLICE. 

( 5 ) ‘Ss. 156, 157 and 158. 

-Corroboration—Contemporaneous documen¬ 
tary evidence—Oral evidence 


‘ Circumstantial evidence—Redness of eyes— 
Inference of habitual Bhang smoker. 

The redness in the eyes of a person may be due 

to several causes land in the absence of evidence it 

cannot be held that the person merely on that account 

is an habitual smoker of bhang. 89 Ind. Cas. 145=12 

O.L.J. 388 = 26 Cr. L.J. 1281= A.I.R. 1925 Oudh 
480. 


19. Co-defendants. 

— Co-defendants —Right of one to cross-examine 
another deposising. 

The general rule is that a defendant may cross- 
examine his co-defendant who gives evidence, or 
any of his co-defendant’s witnesses if his co-defen¬ 
dant’s interest is hostile to his own. It is only 
where the evidence of a co-defendant or a co-respon¬ 
dent is adverse to the defendant or the respondent 
that the defendant or respondent can claim the right 
to cross-examine. Where the contentions of the 
defendant and the co-defendant are identical, there 

u no such right of cross-examination. 48 Bom. 
L.R. 36. 


When there is a difficult investigation of a fact, the 
history relating to which is somewhat obscure, contem¬ 
poraneous documentary evidence, if ir is trustworthy, 
should be preferred to any amount of oral evidence, 
which docs not a-ways create the same amount of 
confidence. 119 Ind. Gas. 99=A.I.R. 1929 AH. 545. 

-Corroboration—Statement of witness. 

It is impossible to treat statements by a witness as 
corroborating his own evidence, these being merely 
parts of that very evidence itself. 107 Ind. Cas. 457 
=47 C.L.J. 288 = 30 Bom. L.R. 757 = 29 M. L. W. 
520 = A.I.R. 1928 P. G. 127 = 56 M L.J. 88 (P.G.). 

-Corroboration—Partisan — Oral evidence— 

Corroboration by documentary evidence. 

Where there two factions, each trying to support its 
own candidate, i.e., either one party or the other they 
oral evidence given on either side should not be 
believed and acted upon except where it is borne out 
and corroborated by the documentary evidence. 103 
Ind. Cas. 134=A.I.R. 1927 Mad. 820. 

28. Credibility. 


When both defs. controvert plaintiff’s claim the 
evidence of one deft, cannot operate against the co- 
«nt. as the latter had no opportunity to cross-exa¬ 
mine the former. 1 O.L.J. 447=25 Ind. Cas. 


(a) Finding as to. 

(b) Guiding principles. 

(c) Question one of fact. 

(d) Witness discredited (Illustrative), 

(e) Miscellaneous. 
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28. (a) Finding as to. 


as 


to—Legal evidence 


Credibility—Finding 
necessary. 

It is open to the Court to find that the evidence _ of 
a person is not worthy of credit; but it cannot.arrive 
at a finding in absence of legal evidence. n8 Ind. 
Cas. 23 o=A.I.R. « 9 2 9 All. 873. 

__Credibility — Competency to decide Privy 


not justify an adverse contention based_upon is alleged 
inconsistencies. A.I.R. 1938 Mad. 47-46 M.L.W. 358 


_Witness not summoned—His evidence—If not 

worthy of credit. 

The fact that a witness has not been summoned is 
no justification of itself for saying that his evidence is 
not to be accepted. A.I.R. * 93 ® P at * 281—4 B.R. 
682=176 Ind. Cas. 129. 


Council. _Credibility—Witnesses not shaken in cross* 

On a pure question of credibility of witnesses, the exam i n ation—Court, if can rely on such evidence 
Privy Council have no better competence to deter- . 

mine where the truth lay than the lower Appellate Where the witnesses went into the witness-box and 
Court has. 111 Ind. Cas. 480 = 55 Cal. 1048=55 I- A - stated broadly that there were transactions between 

299=48 C.L. J. 567= 1928 M.W.N. 924=34 N.L.R. i 54 the plaintiff firm and the defendant firm and that 

=30 Bom. L.R. 1389 = 32 C.W.N. 1117 = 28 M.L. YV. 55 certain sums were owing and the evidence was not 

= 11 N.L.J. 229=A.I.R. 1928 P.C. 200 = 55 M.L.J. 248 shaken in cross-examination, there is nothing in law to 
(P.C.). prevent a Judge relying upon it. A.I.R. 1937 Pat. 222 

. =2 B.R. 316=161 Ind. Cas. 64. 

-Credibility—Trial Judge’s opinion-Accep¬ 
tance of, ordinary rule. -Credibility—Tests. 


At all the time considerable weight should be attached 
to the opinion of the Judge who heard the witnesses as 
to their relative credibility. When the record does not 
show that the witnesses on either side have been 
materially discredited or greatly shaken in cross- 
examination, it is the duly of the Judge to decide 
.which side is telling the truth. When the Judge has 
tried the case with marked care and intelligence his 
opinion as to credibility of the witnesses should ordi¬ 
narily be accepted. 94 Ind. Cas. 193 = 27 Cr. L. J. 
577 = 13 O.L.J. 69. 


The real test as to whether the evidence is reliable 
or not, are how consistent the story is with itself, how 
it stands the test of cross-examination and how far it 
fits in with the rest of the evidence and the circums¬ 
tances of the case. A.I.R. 1936 P.C. 60=1936 O.W.N. 
38=40 C.W.N. 257 = 2 B R. 215=43 L.W. 120=38 
P.L.R. 69(2) = 1936 A.W.R. 37—1936 M.W.N. 184=70 
M.L.J. 225 = 19 N.L.J. 36 = 38 Bom. L.R. 344=63 C.L.J 
42 = 1936 A.L.J. 755=160 Ind. Cas. 45(P.C.). 

-Credibility—Evidence of party—If not entitled 


-Credibility—Trial Judge’s opinion—Appellate 

Court’s opinion. 

When the question is whether a witness is speaking 
the truth or not, light is thrown upon it by the de¬ 
meanour of that witness in the box by the manner in 
which he answers questions and by how the seems to 
be afTected by the questions that are put to him, and 
so on. No doubt there the trial Judge has an advan¬ 
tage which cannot possibly be shared by any appellate 
Court. But when the views upon credibility are 
founded upon argumentative inferences from facts 
which are not disputed then the court of Appeal is 
really in just as good a situation as the Judge of first 
instance. 70 Ind. Cas. 949=27 C. W. N. 414=17 
M.L.W. 1=31 M-L.T. 307 = A.I.R. 1922 P.C. 315. 


to credit. 

There is no rule of law that the evidence of a person 
must be rejected as unworthy of credit by reason of his 
being a party to the suit. A.I.R. 1933 Oudh 393 = 
10 O.W.N. 1311=8 Luck. 119=147 Ind. Cas. 227(2). 

-Credibility—Refusal to take oath—If affects. 

Refusal of a party to take oath does not itself prove 
the falsity of his claim inasmuch as the party may 
have a perfectly true case and yet for peculiar reasons, 
be unwilling to bind his conscience by a particular 
form of oath. A.I.R. 1932 Lah. 25 = 32 P.L.R. 7x6= 
135 Ind. Cas. 45. 

-Credibility—Witness—Man of no means. 


28. (b) Guiding principles. 

-Credibility—Sworn statement of plaintiff in 

open Court—No evidence to the contrary. 

A Judge is perfectly justified in relying upon the 
sworn statement of the plaintiff made in open Court 
before him, if he believed it to be true and if there was 
no evidence to the contrary. A.I.R. 1942 Sind 143 
= I.L.R. (1942) Kar. 340=203 Ind. Cas. 566. 

-Credibility—Evidence doubtful—Corroboration 

of—Acceptance. 

If there is any doubt concerning the eye-witnesses, 
evidence the Court need not discredit it altogether but 
can accept it after corroboration. A.I.R. 1940 Lah. 157 
=42 P.L.R. 1=41 Cr. L.J. 576=188 Ind. Cas. 326. 

——Credibility—Inconsistent answers from hear¬ 
say—Adverse inference—Not justified. 

The mere fact that speaking from hearsay, the wit¬ 
ness gave inconsistent answers in cross-examination does 


The fact that the witness is a man of no means 
does not necessarily show that he is not speaking the 
truth. A.I.R. 1935 Rang. 297 = 36 Cr.L.J. i 3 ° 7 = 
158 Ind. Cas. 93. 

-Credibility—Relationship of witness to party 

—If affects. 

The evidence of a witness should not be discarded 
merely because he is related to the plaintiff when he 
is a man who prima facie must be regarded as res¬ 
pectable and reliable. A.I.R. 1933 Rang. 162 = 145 
Ind. Cas. 330. i 

28. (c) Question of facts. 

-Credibility— Question is one of fact. 

The question whether evidence is or is not worthy 
of credit is a question of fact and not of law. A.l* • 
1942 Pat 183=20 Pat. 898=41 Cr.L.J. 570=8 
589=23 P.L.T 4332 = 199 In d. Cas. 638, 
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28. (d) Witnesses discredited (Illustrative. 

——Credibility- -Witnesses deposing as to conver¬ 
sation which took place four years, ago from 
recollection—Documentary evidence to contrary. 

It is impossible to rely implicitly upon the recollection 
of witnesses as to conversations alleged to have taken 
place so long as four years ago, when there is no docu¬ 
mentary evidence to corroborate such recollection and 
especially when the documentary evidence is in direct 
contradiction thereof. A.I.R. 1935 P.C. 175 = 1935 
O.W.N. 863 = 1 B.R. 771=69 M.L.J. 433 = 37 Bom 

L.R. 826=1935 M.W.N. 1182 = 157 Ind. Gas. 4 (P.C.)- 

• 

-Credibility—Plaintiff at tlie end admitting 

defendants’ case on one issue—Plaintiff's evi¬ 
dence if unreliable. 

Where after the closing of the evidence, the plaintiff 
abandons his case and admits the defendants’ case, 
and as a result, the Court disbelieves the evidence 
adduced by the plaintiff as tainted and unreliable, the 
Courtis perfectly competent to decide, on that ground, 
the other issues also in defendants’ favour, and this 
decision cannot be interfered with in second appeal. 
A.I.R. 1936 Pat. 7=16 P.L.T. 803 = 2 B.R. 268 = 15 
Pat. 96=160 Ind. Cas. 984. 

-Credibility—Witness easily won over. 

It is very dangerous to believe the evidence of 
witnesses who may be easily won over by a party for 
an ordinary price in order to make out his case. A 
person who admits that he was a party to a fraud and 
then makes a volte face and exposes it, is hardly 
entitled to any respect. A.I.R. 1936 Pcsh. 12 = 160 
Ind. Cas. 452. 

~ Credibility—Witness under police surveillance 
Produced by Police. 

No reliance should ordinarily be placed on the un¬ 
corroborated testimony of a criminal who has undergone 
a sentence of imprisonment and is under police surveil¬ 
lance especially when he is produced by Police under 
whose supervision he is. 89 Ind. Cas. 311=7 L.LJ. 
219=26 P.L.R. 518 = 26 Cr. L.J. i335=A I.R. 1925 

Lah. 397 . 

28. (e) Miscellaneous. 

Credibility—Witnesses employees of party 

producing them. 

The fact that the witnesses examined by a party 
l ° k e employees of the party, is not a 

•ufficient reason for not relying upon the evidence of 
•uch witnesses. A.I.R. 1940 Pat. 629=6 B.R. 767 
— 189 Ind. Cas. 232. 

Credibility—Evidence of Indian witnesses on 

H®**tion of age. 

. The evidence of Indian witnesses on questions of age 
>• notorieusly often very vague and unreliable and it 
"Jll be unsafe to base a finding of physical incapacity 
of a person on such evidence. A.I.R. >935 P-G- 199 
“>935 O.W.N. 1261=69 M.L.J. 868=2 B.R. 120 
**936 M.W.N. 15=43 L.W. 7 = 38 Bom. L.R. 1 = 
*935 A.W.R. 1395 = 38 P.L.R. 177=4° C.W.N. 
3 bo=i 59 i n d. Cas. 325 (P.C.). 

—Eye-witness—Delay in coming 

The mere fact that an eye-witness does not come 
orward immediately an investigation is begun is not 
itself in this country necessarily a sufficient ground 


--Credibility 

forward. 


for rejection his testimony. A.I.R. 1931 Lah. 529 = 
32 P.L.R. 461=32 Cr.L.J. 1032 = 133 Ind. Cas. 446. 

-Credibility—Old age, if guarantees truthful¬ 
ness. 

The fact that a witness is an old man of 75, bv itself 
carries no guarantee of truthfulness, if his evidence is 
otherwise unworthy of credence. A. T. R. 1939 Gal. 
595 = 69 C.L.J. 347 = 185 Ind. Cas. 634. 

-Credibility—Evidence of witnesses examined 

on commission—Commissioner subsequently exa¬ 
mined as witness—Evidence of witnesses recor¬ 
ded by him, if can be relied. 

Where after examining certain witnesses on commis¬ 
sion, the party examined the Commissioner who was 
appointed to examine them as his witness, though his 
name did not appear in the list of witnesses. 

Held, that the Commissioner being an interested 
person, evidence of witnesses recorded by him rould not 
be relied on. A.I.R. 1938 Rang. 81=176 Ind. Cas. 
242. 


-Credibility—Interested evidence. 

Interested evidence is not necessarily false. A.I.R. 
1938 Sind 202=40 Cr.L.J. 93 = 1.L.R. (1938) Kar. 
75=178 Ind. Cas. 520. 

-Credibility—Oral evidence—Documentary evi- 

dance. 

The trail Judge did not deal with the genuine¬ 
ness of the entries in the books of Pandas upon 
any reasoned footing. He had no evidence before 
him directly bearing upon the topic of genuineness 
except such as may have been afforded by the com¬ 
parison of certain signatures. He pronounced the 
entries forgeries because they were inconsistent with 
the evidence of one B. whom he believed in all. For 
the same reason he declared that one other docu¬ 
ment was a forgery, although apparently he had 
not before him the original or any satisfactory evidence 
of the circumstences in which it was alleged to have 
been made. The High Court, however, approached 
the matter from a different angle. 'Flic Judges thought 
it proper to make a critical examination of the actual 
books and of the evidence, if any, supporting or 
impeaching the genuineness of the entries, and after 
the most rigid scrutiny of these books, came to the 
conclusion that the entries were undoubtedly genuine. 
They also weighed the oral evidence directed to the 
rest of the case, and having seen M, the principal 
witness, rejected the evidence. Upon these findings 
the ultimate conclusion at which the High Court 
arrived was inevitable. 1 18 Ind. Cas. 1 3 === * 0*^9 A.L J. 
856 = 30 M.L.W. 744 = A.I.R. 1929 P. C. 217=57 
M.L.J. 572 (P.C.). 

_Credibility—Oral evidence—Marriage Settle¬ 
ments—No written evidence. 

It would be unwise of a Judge to act in a disputed 
Indian case upon oral evidence that there had been 
an ante-nuptial agreement which would in effect be. 
a marriage settlement unless there was contempo¬ 
raneous written evidence to corroborate the oral 
evidence. 88 Ind. Cas. 327=27 Bom. L. R. 1076 = 
29 C.W.N. 1013 = 1925 M.W.N. 717=48 Mad. 605 
= 3 Pat. L.R. 290 = 23 M.L.W. 138 = 23 A. L. J. 662 
= 52 I. A. 286=42 C.L.J. 8=A.I.R. 1925 P. C. 

181=49 M.L.J. 109 (P. C.). 
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_Credibility of witness—Changing sides. 

A witness who has changed sides and has made 
statements in favour of both the prosecution and 
the accused is an unreliable witness and neither ot 
his statements can be believed. 88 Ind. Cas. 852 = 
26 Cr. L.J. i236=A.I.R. 1925 Outh 726. 

_Credibility—Witnesses—Denomination if a 

guide. 

Credibility of witnesses or jurors must not be 
judged from their denomination, ir C. W. N. 1085, 
Foil. 81 Ind. Cas. 264=51 Cal. 418=38 C. L. J. 
397=25 Cr. L.J. 776 = A.I.R. 1924 Cal. 323. 


-Credibility—Deposition—Fact disbelieved as 

impracticable—When justified. 

Where a witness states that he could see and 
did see, in apparently very short time, that a 
certain quantity of land had not been cleared, the 
statement can be disbelieved as being improbable 
only if cross-examination is directed to the imprac¬ 
ticability of forming a judgment by mere inspection 
even with the aid of glasses, as to the proportion 
cleared. 77 Ind. Cas. 141 = 1923 M.W.N. 622=28 
C.W.N. 589=33 M.L.T. 309=5 L.R.P.C. 25=A.I.R. 
1923 P.C. 95=45 M.LJ. 438 (P.C.) 


-Credibility—Eye witness—Delay in disclosure. 

Where a witness keeps quiet for many days after the 
occurrence and comes forward after the police had 
made a discovery he is not reliable. 84 Ind. Cas. 
321=5 L.L.J. 325 = 26 Cr. L.J. 257=A.I.R. 1923 
Lah. 438. 

-Credibility—Testimony of witness—Testi¬ 
mony discredited on material facts. 

In dealing with the evidence of witness who have 
been discredited on important and material facts as 
not speaking the truth it will be well to remember that 
their evidence on other points must be received with 
considerable caution. Witnesses who are proved to be 
not speaking the truth on some important points 
ought not to be trusted implicitly. 1930 M.W.N. 417. 

——Credibility—Person acquitted in prior case— 
Innocence of. 


In estimating the value of the evidence given by a 
witness, the elementary principle must not be over¬ 
looked that where there has been an acquittal, the ac¬ 
quittal is conclusive and it would be a very dangerous 
principle to adopt to regard a judgment of not guilty 
as not fully establishing the innocence of the person 
to whom it relates. 66 Ind. Cas. 774=40 Cal 22* = 
34C.L.J. 373 = 26 C.W.N. n 3 = AIR. 1922 Cal 3 i 2 . 


The mere fact that some of the witnesses for the defen¬ 
ce are fellow caste men of the accused is no ground 
for discrediting their evidence. A Court ought not to 
permit the making of institutions by the Police as to 
the defence witnesses being related to the accused, espe¬ 
cially when there is nothing on the record to support 
such institution, and the witnesses have not been ques¬ 
tioned with reference thereto. 20 Cr.L.J. 748=53 
Ind. Cas. 156 (Oudh.) 

29. (b) Duty of prosecution. 

-Examination of witnesses—Obligation of pro¬ 
secution—Right of cross-examination by defence. 

The prosecution is under no obligation to examine 
witnesses who, it has reason to believe, will not speak the 
truth. It is usual in such circumstances for the prose¬ 
cution to tender such witnesses for cross-examination. 
The defence, however, is certainly entitled to claim 
that privilege but having omitted to do so they cannot 
be permitted to make capital of the fact that these 
witnesses were not cross-examined. 8 Cal. 121, held 
too widely stated. 34 C.W.N. 170 = 1930 Cr. C. 
i 34=A.I.R. 1940 Cal. 134. 

-Criminal trial—Accomplice—Duty to examine. 

If a witness can on reasonable grounds be regarded 
an accomplice the procccuuon need not produce and 
examine him. 21 C.W.N. 1152 = 19 Cr. L.J. 81=43. 
Ind. Cas. 241. 

-Criminal trial—Duty of prosecution—Accu¬ 
sed unable to explain. 

Though an accused i6 unable to explain facts ap¬ 
pearing strongly against him, the prosecution must give 
affirmative and conclusive evidence to prove his g :U. 
(1910) M.W.N. 77 = 7 M.L.T. 314=11 Cr. L.J. 222 = 
20 M.L.J. 657 = 6 Ind. Cas. 51. 

29. (c) Identification. 

( 4 m v • j I I . # » 

-Cri min al trial—Identification—Evidence of— 

Value. * \ 

It is impossible to lay down any useful principle as to 
the exact amount of identification which is required in 
any particular case. The evidence which goes to prove 
that a person has identified another as having taken 
part in a particular offence, either in jail identification 
proceedings, or elsewhere, is admissible, though the 
value of such evidence is weakened by failure to identify 
subsequently in court. 128 Ind. Cas. 739 = 7 <>* 
W.N. 862=1930 Cr. C. I079 = A.I.R. 1930 Oudh 455. 


29. Criminal trial. 


See also CRIMINAL TRIAL. 


(a) Duty of Court. 

(b) Duty of prosecution. 

(c) Identification. 

(d) Procedure. 

(e) Quantum of evidence. 

(f) Value of evidence. 


a 9 - la) Duty of Court 


3S£3s&S=S 


•-Criminal trial—Identification. 

Sometimes the identification of the particular accused 
by witnesses to whom they are strangers is useful. 17 
Cr. L.J. 156. 19. P.W.R. (Cr.) 1916=33 Ind. Cas. 

636. 

. ’ ’ ’ Vi 

29. (d) Procedure. 

Criminal trial—Witness tendered. . IgljjM 

. Where a witness was examined before the commit* 
ting Magistrate and was simply tendered for cross- 
examination in the Sessions Court and the evidence 
° Committing Magistrate was marked as 

exhibit m the Sessions Court, such procedure is illegal. 

1915 M. W. N. 544=16 Cr. L. J. 615=30 Ind. Gas. 
439 ' 
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-Criminal trial—First report—Admissibility of 

without proof. 

Any statement made by a complainant in his first 
report is not admissible in evidence without proof and 
cannot be used against the accused in his trial. 

When it is proved that the accused made a state¬ 
ment soon after the commission of the olfence in¬ 
criminating himself the reasonable inference is that it 
was a true representation ol actual facts in the absence 
of rebutting evidence, i O.L.J. 687 = 16 Cr. L. J. 62 
=26 Ind. Cas. 654. 

-Criminal trial—Accused's statement. 

An accused’s statement if to be relied upon, must 
be taken as a whole and nothing can be read into it 
which is not found within the four walls of the state¬ 
ment. 15 C.L.J. 512 = 13 Cr. L. J. 195=16 C. W. N. 
1055=14 Ind. Cas. 195. 

-Criminal trial—Depositions before committing 

Magistrate—Admissibility. 

Depositions before the committing Magistrate may on 
appeal be looked into by the High Court, where the 
cross-examination in the Sessions Court is not full. 10 
M.L.T. 82 = 12 Cr. L.J. 503 = 12 Ind. Cas. 223. 

-Criminal trial—Prosecution witness examined 

by the defence. 

A witness mentioned by the prosecution but not 
examined must still be regarded lor all practical pur¬ 
poses as prosecution witness even if examined by the 
defence. 71 P.L.R. 1910 = 2 P. W. R. (Cr.) 1911=11 
Cr. L.J. 598=8 Ind. Cas. 239. 

29. (e) Quantum of evidence. 

-Cri m i na l trial—Nature of offence—Quantum 

of evidence. 

The fouler the crime, the clearer and plainer the 
proof ought to be ,though it cannot be laid down as 
a proposition of law that the quantum or value of evi¬ 
dence must be proportionate to the enormity of the 
crime or the consequences which may follow from con¬ 
victions. 59 Ind. Cas. 858=22 Cr. L.J. 154=1 P.L.T. 
684. 

-Criminal trial—Quantum of evidence—Pre¬ 
sumption of innocence. 

Where the acts proved in a case are perfectly consis¬ 
tent either with the innocence or guilt of the accused 
the presumption of innocence should prevail—See 

criminal trial. 6 Bom. l.r. 551. 

29. (f) Value of evidence. 

Cri minal —Evidence resiled from—Reliance on 

In murder case. 

In a case of murder the evidence of witnesses who 
have resiled from their previous statements should not 
be relied upon. 91 Ind. Cas. 50=27 Cr. L. J. 18 = 
*925 M.W.N. 319 = 22 M.L.W. 405 = A I.R. 1925 Mad. 

b 79 - 

’ “Cri min a l trial—Witness—Unreliable against an 
necused—Reliance on, against others. 

Evidence of a witness, if held to be unreliable in respect 
r ’ one accused cannot be held to be reliable in respect 
to other accused. 99 Ind. Cas. 857=3 L.L J. 147 = 28 
'- ,r - L.J. 185. 


-Criminal trial—Retracted statement—Value 

of. 

Evidence of a witness who retracted his statement in 
the cross-examination cannot be relied upon for convict¬ 
ing an accused person unless there are very strong 
reasons to suppose that the second statement in the 
cross-examination is absolutely false. 84 Ind. Cas. 1052 
= 6 L.L.J. 280 = 26 Cr. LJ. 4i2=A.I.R. 1925 Lah. 44. 

-Evidence—No cross-examination—Value of. 

In the absence of cross-examination evidence is o^ 
little value. 17 C.W.N. 230, Foil. 88 Ind. Cas. 852 
= 26 Cr. L.J. i236=A.I.R. >925 Oudh 726. 

-Criminal—Evidence disbelieved in essentials— 

Conviction if can be based on. 

Where the prosecution cannot be believed in its 
essential details, conviction cannot be based upon a 
part of the story of the prosecution. Where the greater 
portion of the prosecution evidence is disbelieved, a 
Court cannot icconstruct a story and convict the 
accused on the story wholly inconsistent with that told 
by witnesses. 81 Ind. Cas. 212 = 5 P. L.T. 635=25 Cr. 
L.J. 724=A.I.R. 1924 Pat. 813. 

-Criminal trial—Immaterial discrepancies in 

evidence—If grand for rejection. 

Where the reason for the acquittal of the accused by 
the learned Sessions Judge was certain inconsistencies 
and improbabilities in the evidence of the prosecution 
story and the difficulty of finding any explanation 
justifying the rejection of the alibi. 

It was held, that if the prosecution is to be rejected 
in substance there must be some other explanation of 
the facts that actually occurred. Failing any such 
explanation it is not permissible to reject the prosecution 
evidence owing to immaterial discrepancies or improba¬ 
bilities. 74 Ind. Cas. 434=10 O. L. J. 68=24 Cr. L. J. 
77 o = A.I.R. 1923 Oudh 217. 

-Criminal trial -Character evidence. 

Evidence a-; to character of the accused is generally 
inadmissible against him. 22 C.W.N. 494=19 Cr. L. J. 
776 = 46 Ind. Cas. 696. 

-Criminal trial—Trackers—Value of. 

It is unsafe to rely completely on (he evidence of 
trackers as to the correspondence of tracks. 65 P.L.R, 
i 91 7 = 4 ° P* W- R. 1917, Cr. = 18 Cr. L. J. • 897=42 
Ind. Cas. 129. 

-Value of—Torture resorted to, to extract the 

evidence. 

Evidence obtained by torturing the deponent has no 
value. 17 Cr. L. J. 35 ' =35 Ind- Gas. 527. 

-Criminal trial—Statements made in the 

course of trial only and not in Police investi¬ 
gation. 

Statements made in the course of trial only while 
they were not made in Police investigation are not to 

be believed. 54 P- L. R. *1916=17 Cr. L.J. 284 = 47 
P.W.R. Cr. 1915=34 Inf l. Cas. 1004. 

-Criminal trial—First report—Omission— 

Track evidence value of. 

Where the first report makes no mention of the 
offender and the complainant when questioned named 
nobody at his assailant the complainant’s subsequent 
statement that he had identified the accused at the 
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sufficient corroboration, io P-W.K. » 9‘5 9 

P L R. 1915 = 16 Cr.L.J. 222 = 27 Ind. Cas. 346. 


Criminal trial— Statements of accused 


in 


police custody. 

Per Sankaran Nair, J. Statements of accused in 
police custody are notoriously untrustworthy. (i 9 12 ; 
M.W.N. 825=18 Cr. L. J. 465 = 20 Ind. Cas. 721. 


—Criminal trial—Witness—Credibility of—Con¬ 
viction of accused. 

Evidence of a person, who knew the accused pre¬ 
viously and who had ample opportunity of observing 
the accused at the dacoity and who immediately named 
him to the villagers and the police as one of the dacoits, 
is credible. 8 M. L. T. 244=11 Cr. L. J. 623 8 

Ind. Cas. 317. 


-Criminal trial—Dacoity—Association 

Evidence of actual participation by an accused in any 
given dacoity, is evidence both of his association with 
the gang and of his object in such association. Evi¬ 
dence though not believed for the purpose of a con¬ 
viction under S. 395 > I.P.C., may yet be relied upon for 
the purpose of a conviction under S. 4 ° 3 > !• P- C. 13 
O. C. 235=11 Cr. L.J 551=7 Ind. Cas. 1006. 


30. Criminating question. 

See EVIDENCE ACT, S. 132. 

31. Cross-examination. 

See EVIDENCE ACT, Ss. 138 to 140, 145, 146, 
154, 161 and 165. 

32. Custom. 

See EVIDENCE ACT, S. 48. 

33. Documents. 

See also EVIDENCE ACT, Ss. 60, 91 and 92. 


(a) Account Books. 

(b) Award. 

(c) Decree. 

(d) Horoscope. 

(e) Judgment. 

(f) Probative value. 

(g) Proof of. 

(h) Receipts. 

(i) Records. 

(j) Relevancy. 

(k) Reports. 

( l ) Taidad. 

(m) Miscellaneous. 


33 - ( a ) Account books. 

-Documents—Account books. 

The nothing of the items in the account book kep 
regularly by munim in whose presence the money wa 
not paid is no evidence. 75 Ind. Cas. 8ia=A. I. R 

1923 Lah. 431. " 


33. (b) Award. 

-Documents—Award. 

Where exclusive title is set up on the strength of an 
award, the award must be produced. 96 Ind. Cas. 14 
=A. I. R. 1926 Oudh 522. 

33. (c) Decree. 

-Documents—Decree. 

Where there was a decree in favour of a co-sharer, 
against Government followed by a partition in accord¬ 
ance with the decree between that co-sharer plaintm 

and Government. . . . . 

Held, the decree being followed by partition is rele¬ 
vant and is an important piece of evidence in a 6uit by 
the plaintiff against the Government in respect of por¬ 
tion of the property covered by the previous suit. 
77 Ind. Gas. 1048=32 M.L.T. 162 = 1923 M.W.N. 511 
= 50 Gal. 446=50 I. A. 121=28 C. W. N. 453—4 

L. R. P. C. 50=A. I. R. 1923 P- G. i=“ 45 M ’ L -J* 
444 (P• C.). 

33. (d) Horoscope. 

-Documents—Horoscopes. 

Horoscope is not in itself a probative document. 
The importance of the custody of the documents re¬ 
lated to their genuineness and not to relevancy. 

83 Ind. Gas. 840=11 O. L. J. i64=A. I. R. 1924 
Oudh 353. ' hL 

-Documents—Horoscope—Admissibility of. 

A Horoscope is admissible in evidence to show date 
of birth and parentage. It is corroborative or re¬ 
butting evidence of the person who had prepared it. 
5 O.L.J. 655=21 O.C. 298=48 Ind. Cas. 400. 

' .jpl 

33 - (*) Judgments. 

-Judgment between same parties—Value of. 

A previous judgment between the same parties, even 
if it docs not operate as res judicata, is a valuable 
piece of evidence which cannot be ignored. 224 Ind. 
Gas. 117=48 P.L.R. i95=A.I.R. 1946 Lah. 387. 

-Document—Judgment—Proof of litigation. 

The fact that a judgment is admitted in evidence in 
order to prove that there was litigation which termin¬ 
ated in a certain way, does not make all the recitals in 
that judgment part of the evidence in the subsequent 
action. 20 C. W. N. 643 ; 23 C. L. J. 583 and 42 

M. L.J. 324 (F.B.), Foil. 81 Ind. Cas. 667 = 28 G. W. N. 
62=A.I.R. 1924 Cal. 523. 

-Document—Judgments—Proof of Custom. 

Where a question of custom is under consideration, 
a succession of judgments relating thereto is valuable 
evidence from which the Court can come to a con¬ 
clusion. 74 Ind. Cas. 225=9 O.L.J. 552=A.I.R. 1923 
Oudh 61. ) 

33. (f) Probative value. 1 ' “ 

-Medical certificate—value. u y. 

There is nothing in the Evidence Act or outside it 
which makes a certificate given by a medical practi¬ 
tioner by itself evidence at all, relating to the illness 
of ? witness which eauses that witness to be absent 
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from Court on a particular day. A.I.R. 1935 Mad. 
659=42 M.L.W. 22=1935 M.W.N. 760=156 lnd. Cas. 
143 - 

-Documents—Probative value. 


The decision of a question of fact must depend on 
evidence. That evidence may be, and naturally, is 
documentary, but the documents admitted in evidence 
upon that question are really historical materials and 
although they have to be construed, and if possible 
understood, they are not to be treated as involving 
issues of law merely because they have to be cons¬ 
trued. It is not as though they were being construed 
as instruments of title, or were contracts or statutes, or 
otherwise the direct foundation of rights. 74 lnd. Cas. 
482=40 C.L.J. 16 = 29 C.VV.N. 131=21 A.L.J. 723=25 
Bom. L.R. 1287 = 4 L.R.P.C. 184 = 33 M.L.T. 291 = 
1923 M.W.N. 832 = 4 P.L.T. 627 = A.I.R. 1923 P.C. 
187=45 M.L.J. 663 (P.C.). 


-Document—Probative value of. 

Writing does not by itself give any greater sanction 
to a statement or take the place of the sanction im¬ 
posed by law. A document does not give itself nor 
is an improved signature proof of its having been 
written by the person whose signature it purports to 
bear. (1909) 37 C. 467=14 C.W.N. 1114=7 lnd. 
Cas. 359. 


33. (g) Proof of. 

-Document—Proof—Objection to mode of proof 

—When to be raised.^ 

J 

When no objection is taken to the mode of proof 
of a document at the time it is produced in Court, 
the party opposing its production cannot take any 
objection at a later stage. A.I.R. 1950 Pepsu 56. 

——Document—Proof—Mode—Objection. 

Any objection as to the method of proving a parti¬ 
cular document must be taken when it is tendered for 
admission. 82 lnd. Cas. 974 = A.I.R. 1925 Cal. 452. 

Documents—Proof of—Production by accused. 

A document produced by the accused in support of 
his own defence need not be formally proved by pro¬ 
secution as against the party producing it. 112 lnd. 
Cas. 902 = 30 Cr. L.J. 38=11 A.I. Cr. R. 5 26=A.I.R. 
>929 Nag. 43. 

Document—Proof—Produced and exhibited in 
presence of opposite party. 

Formal proof should be presumed to have been 
waived where a document is produced in the pre¬ 
sence of the opposite party and marked as an exhibit. 98 
lnd. Cas. 800 = 24 M.L.W. 677 = A.I.R. 1927 Mad. 76. 

Document—Proof—Waiver. 

The question of relevancy of a document is a 
Question of law and can be raised at any stage but 
tne question of proof is a question of procedure and 
can be waived by the parties. 63 lnd. Cas. 625 = 3 Pat. 
L.T. 149-A.I.R. 1922 Pat. 122 

Documents—Certificate—Mode of proof. 

A certificate is inadmissible in evidence without the 
Writer of the certificate being produced in court and 
examined as a witness. 19 C.W.N. 1148=22 lnd. 
Las. 654. 


33. (h) Receipts. 

-Receipt—Value of. 

A receipt giving no details and not supported by 
reliable evidence as to the actual amount paid was of 
very little value even though there was evidence to 
the effect that a substantial sum had actually been 
paid. 33 P.L.R. 1918 = 55 P.W.R. 1918 = 44 lnd. Cas. 
433- 


-Receipt—Value of—Deed. 

The written acknowledgment of receipt is un¬ 
doubtedly evidence of the fact that the money has 
been received, but it is not conclusive. 85 lnd. Cas. 
164=4 Pal- 210 = 6 P.L.T. 47 = 3 Pat. L.R. Cr. 85 = 
1924 P.H.C.C. 349— A.I.R. 1925 Pat. 281. 

33. (i) Records. 

-laam Register—Entries or notes in as to irri¬ 
gation source—Evidentiary value of—Mention of 
stream or channel alone without mention of bund 
or dam to divert water—If negatives right to put 
up dam—Right to put up dam—If incident of right 
to take water. 

Inam proceedings are primarily concerned with the 
fixation of the quit-rent of the inam lands with a view 
to offer to the inamdar the enfranchisement thereof on 
condition of paying the quit-rent in prepetuity. For 
that purpose, the irrigation and the nature of the crops 
and other essential items of information have to be 
gathered and noted. The mention ofirrigation source 
is therefore one of the essential features of the entries in 
the Inam Register, but the method and manner by 
which that irrigation right is exercised, that is to say, 
whether it is by the construction of a dam or not, is not 
ordinarily necessary because it docs not enter into the 
calculations regarding assessment. This being the nor¬ 
mal procedure in such matters, and having regard to the 
nature of inam proceedings and the entries thereunder 
the note or entry in the Inam Register as to the irriga¬ 
tion source of wet lands in the inam village at the time 
is a very cogent and relevant piece of evidence ; and 
the non-mention of a dam is not in any way indicative 
of the non-existence of the right to take the water from 
the specified irrigation source by means of a dam. 
These inam proceedings and the entries in the Inam- 
Register are of course not conclusive, but are very strong 
pieces of evidence not to be lightly disregarded except 
for solid or substantial reasons or on account of other 
rebutting 01 contrary evidence. 

Once the right of irrigation from a stream or chan¬ 
nel is made out, one of the ordinary modes of the 
exercise of such right is by putting up a bund or a dam 
across the stream or channel. What is required to be 
proved is not the right to put up a dam, but the nature, 
extent and duration of the dam so as not to interfere 
with the rights of the other persons lower down the 
stream. Such proof will depend upon the established 
user in relation to the matter. But though the right to 
put up a dam for the purpose of taking water from the 
irrigation source in a reasonable manner to a reasonable 
extent to be measured with reference to the accustomed 
user is inherent in the right to get water from an irrega- 
tion source, once the same is established, it does not by 
any means follow that there is necessarily a right to put 
up a particular dam, such as a masonry dam, at a 
particular place. That is a matter to be established by 
positive evidence. A.I.R. 1950 Orissa 257. 
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_Document—In am statement—In am register. 

An Inam statement is only a statement made by a 
party at the Inam inquiry and is merely an assertion of 
his alleged title before a tribunal which has to decide it. 
The Inam register embodies the result of the finding of 
the Inam Commissioner, based partly on statements put 
in by the parties and partly on other evidence and 
should be looked to see what the facts were. ‘ Maseethu’ 
is a Telugu form of the Hindustani word “ Musjid ” 
which means a Mosque and a ‘ Punjab ’ is not called 
“ Maseethu ” in Telugu. 

The word Devadayam implies a public endowment. 
24 Mad. 243, Foil. 77 Ind. Cas. 777 = 19 M.L.W. 
174=1924 M.W.N. 217=34 M.L.T. 347=A.I.R. 1924 
Mad. 491=46 M.L J. 245. 

-Documents—Rawalpindi Cantonment records. 

Cantonment records—General Land Register of 
Rawalpindi Cantonment—No implicit reliance can be 
put upon it without corroboration by other testimony 
of an unimpeachable character. A.I.R. 1935 Lah. 588 
= 37 P.L.R. 236 = 36 Cr.L.J. 1475 = 158 Ind. Cas. 858. 

-Document—Settlement record—Village note in 

—Presumption of correctness. 

No presumption of correctness attaches to a village 
note relating to a certain village in the settlement rela¬ 
ting to that village. Such a note is only a piece of 
evidence. I.L.R. (1949) Cut. 312. 

-Settlement maps—Evidentiary value. 

Settlement maps, however important they may be, 
and whatever be their evidentiary value, cannot take 
the place of documents of title. 1947 O-YV.N. 509= 
A.I.R. 1948 Oudh 139=1947 A.YV.R. (C.C.) 366. 

-Documents—Maps—Thak or Survey Map— 

Value of. 


A survey map may be presumed to be correct when 
made and to furnish valuable evidence of the state of 
things at that time and the question whether the facts 
stated on a thak or survey map were in existence is 
essentially one of fact and should be determined on the 
facts and circumstances of each case. 2 D.R. 265. 

-Documents—Irrigation slips—Value. 

Even though irrigation slips may not carry any pre¬ 
sumption of accuracy they are admissible in evidence 
and are relevant as pieces of evidence in support of the 
possession of the party in whose favour they are issued. 
1948 R.D. 258. 

— Documents—Private document—Conflict with 

Government records. 

A mere document between private parties cannot 
possibly be proof of the correctness of any description 
ol the land contained therein, in the face of entries in 
Government records. , 79 Ind. Cas. 88i=A.I.R. 1Q2 c 
Mad. 143. 


pers. 


Documents—Hakikat Chauhaddi Bundi 


Pa- 


Hakikat Chauhaddi Bundi papers are boundar 

mifted P t r n eP r red by thC °T CrS ° fthe estates and sub 
nutted to Government. 26 C.L.J. 50 o (P.C ) Foil 

687.Ind 866 =34 C.LJ. Cal 

*-Documents—Maps—Entries. 

The entries in Thakbast map and Khasra made 
by an Amin before and for the preparation of surve> 


have no evidentiary value. 71 Ind. Cas. 984=1923 
M.W.N. 361=27 C-W.N. 925=3 P.L.T. 605=49 
I.A. 399 = 36 C.L.J. 499=32 M.L.T. 1=2 Pat. 38 = 
A.I.R. 1922 P.C. 272=45 M.L.J. 460 (P.C.). 

-Documents—Official—Latter of a Resident 

showing the Head of State to be ruling chief—Pri- 
ma facie evidence. 

A Letter from the Resident of a native Government 
stating that the Head of the State is a Ruling Prince 
is prima facie evidence of his being so. 21 P.R. 1909 
=27 P.W.R. 1909 = 32 P.L.R 1909=1 Ind. Gas. 604. 

-Records of Circuit Committee—Dispute bet¬ 
ween jamindar and Mohasadar. 

Although the records of the Circuit Committee may 
be good evidence with reference to the system upon 
which the Government claimed to deal with the zamin- 
dar’s property, they cannot affect the rights of the 
mokhasadar as against the zamindar with regard to 
which no independent enquiry appears to have been 
made. (1909) 10 C.W.N. 161=3 C L.J. 1 = 16 
M.L.J. 1=3 A.L.J. 55 = 29 M. 5 2 = 33 I*A. 46 = 1 
M.L.T. 3=8 Bom. L.R. 1 (P.C.) 

33 - (j) Relevancy. 

-Document—Relevancy of—Consideration by 

appellate Court—Civil P.C., O. 44, R. 34. 

The first appellate Court which is a Court of fact as 
well as of law can consider the question of the rele¬ 
vancy of a document which is only a piece of evi¬ 
dence, though this question was not raised in the trial 
Court. 109 Ind. Cas. 25=A.I.R. 1928 Cal. 512. 

, S’ 

-Documents—Relevancy of—Against non-party. 

Documents prepared by a surveyor under.the autho¬ 
rity of the Collector who was then the agent of the 
Court of Wards in the course of a survey under the 
Court of Wards Act for the purpose of the Court of 
Wards are of little 01 no probative value in a case of 
a person who was in no way concerned in the procee¬ 
dings before the surveyor. 98 Ind. Cas. 301= A.I.R. 
1927 Mad. 60=51 M.L.J. 637. 

——Suit for declaration of right of way—Comp, 
laints to magistrate of obstruction—If relevent to 
prove date of obstruction. 

Where, in a suit for declaration of a right-of-way. the 
defendant pleaded that the obstruction took place more 
than two years before suit, a complaint by the plaintiff 
that obstruction took place on a certain date is not rele- 

to prove Sedate of obstruction. (1901) 
6 C.W.N. 31. ' 3 ' 

33 - (k) Reports. 

T Settlement report—Official report and muta¬ 
tion proceedings—Evidentiary value of as regards 
title. °ST 

Settlement reports, however valuable they may be in 
giving a history of the areas coming within the ope¬ 
ration of the settlement, are by no means conclusive 
ol matters requiring judicial detemination, and they 
cannot, therefore, be taken as proof of title or division 
ol shares. Nor can proceedings for mutation of names 
be taken as judicial proceedings in which title to, and 
proprietary interest in, immovable properties are deter- 
mined; They are in the nature of fiscal inquiries insti¬ 
tuted. in the interest of the State for the purpose of as¬ 
certaining which of the several claimants for the occu¬ 
pation of certain denominations of immovable property 
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may be put in occupation of it. Orders in mutation 
proceedings arc not evidence that the successful appli¬ 
cant was in possession as the sole legal owner in a pro¬ 
prietary sense, to the exclusion, for example, of all 
claims of other members of his family, a6 co-owners 
maintenance-holders or otherwise. Revenue authorities 
have no jurisdiction to pronounce on the validity of such 
claims. So also official reports regarding the nature 
of any estate, are valuable and in many cases the best 
evidence of the fact stated therein; but opinions there¬ 
in expressed are not conclusive in respect of matters re¬ 
quiring judicial determination, however eminent 
the authors of such reports may be. It is not the func¬ 
tion of such officers to decide questions of title. I.L.R. 
(1949) Cut. 139. 

-Documents—Commissioner’s report—Value— 

Commissioner estimate as to age of trees, when 
Commissioner is not an expert. 

Where a person who has no expert knowledge on the 
question of the age of trees is appointed a Commissioner 
his estimate as to the age of certain trees can be treated, 
only as a rough one and cannot be taken as the last 
word on the subject. 1948 R.D. 274. 

-Documents—Commissioner’s report. 

A Commissioner’s report is evidence in the case 
but Courts should take care to see that the report is 
filed as an exhibit. 98 Ind. Cas. 30i=A.I.R. 1927 
Mad. 60= 51 M.L J. 637. 

-Documents—Commissioner’s report. 

Ordinarily in a boundary dispute the Commissioner’s 
report is of great importance but where the finding of 
the Commissioner are inconclusive his report is not of 
much help to the Court. 90 Ind. Cas. 643 = At I. R. 
1926 Cal. 290. 

-Collector’s report—Proceedings under S. 13, 

Guardians and Wards Act—How for evidence— 
S. 46. 

Apart from S. 46 of the Guardians and Wards Act, 
the report of a Collector as to any matter arising in 
proceedings under S. 13 is not evidence. (1902) 4 Bom. 
L.R. 800. 

33. ( 1 ) Taidad. 

-Presumption—Revenue free title. 

Taidad filed in 1802 claiming lakheraj grant— 
Government not taking proceedings to assess lands to 

Revenue. See BENGAL REVENUE FREE LANDS 
(NON-BADSHAHI GRANDS) REGULATION (XIX 
OF * 793 ), Ss. 26 AND 27. 81 C. L. J. 274. A.I.R. 
*947 Gal. 209. 

33. (m) Miscellaneous. 

■-Document—Execution of—Subsequent conduct 

how far evidence of the real nature of the 
transaction—Intention at the time of the execu¬ 
tion. 

The intention of the parties to treat the execution of 
a deed as nominal must be sought wholly in the extent 
to which the deed was acted upon. (1902) 4 Bom. 
L.R. 180=26 B. 577. 

——Documents—Privilege attaching to documents 
—Such documents to be properly described for 
Identification—Documents passing between a 
company and its officials after threatened suit 
not per se privileged. 


The defendants arc bound to describe the docu¬ 
ments for which they claim privilege sufficiently for the 
purpose of identification to enable the Court to order 
their production should the Court think light to do so. 

7 Q_.B.D. 400, foil. In a suit against a Railway Com¬ 
pany, the papers which between the Company and its 
officials relating to the subject matter in dispute since 
the plaintiff threatened a suit are not by nature pri¬ 
vileged. If privilege is claimed for any of them, the 
grounds thereof should be clearly get forth in the affi¬ 
davit. (1908) 10 Bom. L.R. 796. 

-Document—Obiter remarks as to genuineness 

in previous litigation. 

An obiter remark doubting the genuineness of docu¬ 
ments ought not be taken into consideration in a subse¬ 
quent litigation where the genuineness of the documents 
comes into question. (1902) 29 G. 740. 

-Document. 

The minutes of a meeting are prima facie evidence 
of what happened at the meeting. 90 Ind. Gas. 580=26 
Bom. L.R. 987=A.I.R. 1925 Born. 49. 

34. Dumb Witness. 

See EVIDENCE ACT, S. 119. 

35. Duty of Court. 

-Duty of Court in admitting document. 

Every document, particularly in a criminal trial, 
must be admitted in evidence to throw light on the 
obscure corners of the case. That light should always 
be welcome unless its entry in the Court is shut out 
for very special reasons. A.I.R. 1946 All. 227=1945 

A. W.R. (I-I.C.) 298 (2). 

-Duty of Court Information gained from other 

cases—Not to rely on. 

A Judge cannot rely for the rejection of the impor¬ 
tant witness in the case on information gained from 
other cases heard by him. A.I.R. 19.41 Lah. 22=193 
Ind. Cas. 327. 

-Duty of Courts—Documents—Admissibility— 

Parties must get fair chance to produce evidence. 

Where the question is as to whether the documents 
should or shojld not he taken in evidence by the Appeal- 
late Court, what the Court has to see is whether the 
parties have had a lair chance of placing their cases 
before the Court or not. A.I.R. 1936 Pat. 631=3 

B. R. 140 = 166 Ind. Cas. 216. 

-Duty of Court—Doubt as to admissibility of 

evidence. 

It is a principle of law that if it is doubtful whether 
evidence is admissible or inadmissible then the benefit 
must be given in favour of the evidence. 109 Ind. 
Cas. 774 = A.I.R. 1928 Lah. 824. 

-Duty of Court—Loss of document—Absence of 

plea—Relevant evidence. 

A document which was relied on was mentioned in 
the plaint. The document was lost and the fact that it 
was lost was mentioned in an oral pleading made- 
while evidence was being given and leave was asked to 
prove it by secondary evidence. This was refused on 
the ground that no plea of loss of document was raised 
in the earliest stage. The document was found 
subsequently and was tendered in the lower Appellate 
Court, and that Court was of opinion that the refusal 
to admit secondary evidence was correct because no 
plea about the loss of the original document was made 
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and he refused to accept the document itself for the 
same reason. 

Held it is the duty of a Court to pet hold of all the 
relevant evidence there may be and to examine it, 
giving of course due weight to any circumstances attend¬ 
ing its production that might render it less or more credi¬ 
ble, and giving the other party a fair opportunity of 
meeting it, and no Court has the right to reject evidence 
tendered at any stage of the trial before its close unless 
it is irrelevant. 103 Ind. Cas. 186=10 N. L. J. 129 = 
A.I.R. 1927 Nag. 289. 

-Duty of Court—Relevant evidence. 

It is the duty of the Court to welcome any evidence 
that may be offered and indeed to search for it, and it 
is wrong to exclude any evidence that is relevant. If it 
is tendered late, such suspicion or disbelief of it as may 
be due to that fact will attach to it automatically, and 
if the other party has had no opportunity, because of 
the lateness of production of rebutting evidence he 
might have had, the disbelief is greatly increased. 
92 Ind. Cas. 102 = 8 N.L J. 227 = A.I.R. 1926 Nag. 139. 

-Duty of Court — Admissibility — Summary 

decision of. 

Matters tendered in evidence by the prosecution 
affecting case, must be dealt with summarily and 
instantly by the Judge at the trial when they are 
tendered. Judges in a Court of appeal, are apt some¬ 
times to attach weight to the opinion of the asscssoss’ 
and although their opinion does not have any legal effect, 
the Judge ought to guard very carefully against allowing 
a discussion in Court, of the reading of a document in 
Court, in the presence of the assessors injurious to the 
accused, when it is by law inadmissible. The benefit of 
a reasonable doubt ought to be given from the Bench, 
even to the admission of evidence particularly documen¬ 
tary evidence, during the trial, and when the Judge is 
unable to make up his mind about admissibility, the 
proper course for him is, either to direct the prosecution 
to keep back the documents until he has an opportunity 
of looking into the law, or to reject them altogether. No 
Judge in a doubtful case of admissibility ought to allow 
the evidence first to be given, and then in his judgment 
give a decision about their admissibility. Doubtful or 
inadmissible documentt ought not to be admitted in 
criminal trials. 86 Ind. Cas. 817 = 26 Cr. L. J. 881 = 

6 L.R.A. Cr. 73=A.I.R. 1925 All. 405. 

-Documents—Duty of Court to receive. 

As the value of a document cannot be judged before it 
is produced and inspected, the Court is bound to accept 
a document produced and to look at it before it is 
excluded. 10 Cr. L. J. 492 = 13 C. W. N. 550=4 Ind. 
Cas. 67. 

-Duty of Court—Treatment of witnesses. 

Judge should invariably treat witnesses with courtesy 
and insist that counsel should do so, though instances 
do arise in which firmness is necessary. A.I.R. 1941 Pat. 

362=22 P.L.T. 327 = 7 B-R- 875 = 195 Ind. Cas. 107. 

-Duty of Court—Witness a simple village- 

evidence of. 

The simplicity of an ordinary villager can never be 
a sure and effective shield against the ingenuity of a 
trained awyer of the case. A. I. R. 1936 Rang. 71 = 
37 Cr. L.J. 463 = 161 Ind. Cas. 574. 

uty of Court—Evidence of both sides to be 
considered. 

Where a Judge considers evidence produced by one 
party and records a aefinite finding before considering 


the evidence relied on by the other party, his treatment 
of the evidence is objectionable. A. I. R. 1939 All. 
626=1939 A.L.J. 708 = 1939 R. D. 493= 1939 A. W. R. 
671 = 186 Ind. Cas. 564. 

-Duty of Court—Benefit of admissions of a party. 

The plaintiff is entitled to the benefit of the admission 
made in his favour by those defendants who confessed 
judgment. A. I. R. 1936 Lah. 971=38 P. L. R. 578 = 
166 Ind. Cas. 70 (1). 

-Duty of Court—Allegation against deceased 

person—Scrutiny of. 

Where an allegation is made against a deceased 
person to the detriment of his estate, Courts of law 
should scrutinize it carefully before accepting it as 
correct. 125 Ind. Cas. 442 = 32 Bom. L. R. 2 oi=A.I.R. 
1930 Bom. 236. 

-Dnty of Court—Written statement manifestly 

not true. 

A written statement which is manifestly not true 
cannot be used as substantive evidence of the truth 
of what is stated in it. To do so is contrary to techni¬ 
cal rules of evidence. A. I. R. 1930 Pat. 293 = 126 Ind. 
Cas. 369. 

-Duty of Court—Guilt or innocence—Decision 

on—Not soundness of plea. 

Even the entire omission of an available true and 
complete defence and the substitution for it of unsustain¬ 
able falsehoods are so closely in accordance with the 
common, indeed almost universal course of human 
conduct that it cannot be inferred from such a defence 
that the guilt of the accused is likely. It is the duty of 
a Magistrate to find out whether an accused person is 
guilty or innocent, not merely to decide whether the 
pleas he chooses to put forward are sound or not. 
66 Ind. Cas. 1001=23 Cr. L. J. 345=A. I. R. 1922 
Nag. 87. 

Duty of Court — Production of books— 
Enforcement of order. 

All account books must be produced by the party who 
has possession of or control over them. If a party 
disobeys the order made in this behalf, the Court has 
ample power to enforce its order. 66 Ind. Cas. 811 = 
25 C.W.N. 847=A.I.R. 1921 Cal. 538. 

Duty of Court Materials placed by consent— 
Decision on—Practice. 

It is open to parties to agree as to materials to be 
placed before the Judge for his decision and if the Judge 
acts on such agreement, he does not thereby delegate 
his functions as a Judge. So if the parties consent, the 
Judge can act on the evidence taken by a Commissioner 

unauthorised*^ 66 Ind. Cas. 49 = 25 C. W. N. 369= 

A.I.R. 1921 Gal. 363. 

— Duty of Court — Several accused charged— 
Necessity to ascertain what each individual di& 

A court should always examine witnesses in great 
detail and elicit facts from them to show what was done 
by each of the accused persons, so that the court may 
° e iI t a position to Judge of the culpability of each 
individual. (1901) 6 C.W.N. 72. 

36- Duty of Judge. 

See (1) CIVIL P. C., S. 107 AND O. 20, R. 4- 

(2) CRIMINAL P.C., S. 367. 4 

( 3 ) EVIDENCE ACT, S. 136. 
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37. Dying declaration. 

See also EVIDENCE ACT, S. 32. 

-Value of—Dying declaration—Deceased himself 

aggressor—Lapse of time between occurrence and 
statement—Effect. 

Under ordinary circumstances a dying declaration ha s 
considerable evidential value, but in cases where the 
deceased was himself the aggressor and there was 
sufficient lapse of time between the occurrence and 
recording of his statement the dying declaration loses 
its value. 1946 M.L.R. 27 (Cr.). 

38. Estoppel. 

See EVIDENCE ACT, SS. 115 to 117. 

39. Examination-in-chief. 

See EVIDENCE ACT, SS. 137, 138. 

40. Exclusion of. 

-Exclusion of evidence—Production at late 

stage. 

Where an application made for admitting, at an 
abnormally late stage, evidence which could have been 
equally well produced at the proper time is vexatious 
and made with the object of delaying disposal of the 
suit, such evidence should be excluded. 109 Ind. Cas. 
i 95=A.I.R. 1928 Nag. 223. 

-Exclusion of evidence—Caste People—Volun¬ 
tary evidence—If not grounds for. 

Defence evidence should not be rejected on the ground 
that the witnesses were the caste-fellows of the accused 
or that they had come forward at the trial voluntarily 
without being summoned. 43 All. 186 ; A.I.R. 1923 
All. 35 and 22 O. C. 375, Rel. on. 89 Ind. Cas. 147 
= 12 O. L. J. 413 = 26 Cr.L. J. 1283 = 29 O. C. 44 = 
A.I.R. 1925 Oudh 473. 

-Brahmins accused—If sufficient for rejecting 

reliable evidence. 

Where the only ground which the lower Court gave 
for disbelieving witnesses was that accused were 
Brahr oins, that the deceased was a woman and that 
the witnesses did not consider the death of a mere 
Woman of any importance compared with the lives of 
Brahmins who were accused of her murder. 

It was, held, the mere facts that the accused are 
Brahmins is not a sufficient reason for rejecting the 
evidence of witnesses who are prima facie reliable. 75 
Ind. Cas. 733 = 6 L.L. 1.486 = 25 Cr. L. J. 45 = A. I. R. 
*923 Lah. 436. 

Exclusion of—Relevant evidence—Technical 

grounds. 

The exclusion of evidence of relevant facts on merely 
technical grounds is always to be deprecated. No legal 
fiction of presumption can lead to a just decision so 
surely as an ascertained truth. 69 Ind. Cas. 6i9 = A.I.R. 
>923 Nag. 83. 

' Exclusion of—Duty of Court to admit all 
relevant evidence—Effect of omission. 

Held, that the Court below was not justified in 
refusing to exhibit the account books* which if regularly 
~Pt would be most material evidence in favour of the 
pin. and in refusing to examine more than four of his 
Witnesses and that there should be a retrial of the case. 
49 Ind. Cas. 756 (Cal.), 


41. Expert evidence. 

See also EVIDENCE ACT, SS. 45 to 47. 

-Expert evidence—Court, if bound to accept. 

A Court is not bound to accept the testimony of 
an expert witness in every case. A.I.R. 1950 Ajmer 68. 
= 1950 A. M. L. J. 84. 

-Expert evidence—Dispute as to age—Limita¬ 
tion—Medical evidence. 

Medical evidence in cases of age of a party to a suit 
which falls to be decided for purposes of limitation 
cannot throw much light because from its very nature it 
is based on conjectures only and it cannot possibly be 
looked upon for the purposes of determining with preci¬ 
sion the exact age of a particular person. In cases 
when limitation is pleaded in defence, a difference of 
even a single day settles the fate of the case one way 
or the other and no doctor, however conscientious and 
competent he may be, can give the precise age of a 
person so as to enable the Court to determine the exact 
date of that porson’s birth. 113 Ind. Cas. 53 = 10 L.L.J. 

183= A.I.R. 1928 Lah. 250. 

-Expert evidence—When admissible. 

The reports of the experts are not legal evidence 
unless they appear in Court as witnesses and arc examined 
by both parties in respect of their opinion. 106 Ind. 
Cas. 493=29 P. L. R. i25=A. I. R. 1928 Lah. 427. 

-Expert evidence in a different trial—Admis¬ 
sibility of. 

The prosecution is not entitled to put in evidence 
statements made by a medical expert in some other trial 
in the absence of the accused. He ought to be examined 
orally like any other witnesses before the Magistrate and 
in the presence of the accused. Such statements if 
placed on record must be ignored- 94 Ind. Cas. 139 = 
26 Punj. L. R. 80 = 27 Cr. L.J. 571. 

42. Handwriting. 

-Disputed handwriting—Proof of—Duty of 

Judge. 

The Judge should not take upon himself the duties 
of a handwriting expert or an expert of questioned docu¬ 
ments but should form his judgment as to the genuine¬ 
ness or otherwise of a document after an intelligent 
perusal and appreciation of the evidence led by the 
parties. This evidence is subjected to the acid test of 
the cross-examination and other checks provided by 

law. A.I.R. 1935 Lah. 555 = 156 Ind - Gas * 2 53 - 

-Handwriting—Comparison of. 

It is not safe for a Court to base its conclusion on 
a mere comparison of handwriting. 45 Cal. 60 — 21 
C. W. N. 1076 = 26 C.L.J. 187=42 Ind. Cas. 484. 

_Handwriting—Similarity of—Value of. 

Similarity of handwriting though of some assistance 
in determining whether the evidence adduced to 
convict a certain person with the forgery can be be¬ 
lieved is not at all a safe or certain test. 2 A. L. J. 
5 Ind. Cas. 355 ; 6 A.L J. 184, Foil. 17. O. C. 
15 Cr.L.J. 643 = 25 Ind. Cas. 843. 




251 


EVIDENCE^-43. Hearsay. 


252 


43. Hearsay. 

See also EVIDENCE ACT, S. 60. 

_Hearsay evidence—Not admissible. 

Where evidence to support immigration of a 
Hindu family from one province into another is of 
witnesses who have heard about it from deceased 
members of the family, it is inadmissible. Cls. (5) 
and (6) of S. 32, Evidence Act do not apply to it. 
123 Ind. Cas. go7 = A.I.R. 193 ° Nag. 267. 

-Hearsay evidence—Basis of action—If pre¬ 
cluded. 

Under the Evidence Act hearsay evidence in admissi¬ 
ble to prove a fact which is deposed to on hearsay, 
but does not necessarily preclude evidence as to a 
statement having been made upon which certain action 
was taken or certain results followed. 97 Ind. Cas. 
785=24 M.L.W. 227=A.I.R. 1926 Mad. 1003. 

-Hearsay—Objection to admissibility of. 

The evil consequence of the admission of hearsay 
evidence is not merely that it prolongs litigation and 
increases its cost, but that it may unconsciously be 
regarded by judicial minds as corroboration of some 
piece of evidence legally admissible, and thereby 
obtain for the latter quite undue weight and signifi¬ 
cance. 6 L.W. 26=21 C.W.N. 345 = (i9i7) M.W.N. 
261=10 Bur. L.T. 79 = 36 Ind. Cas. 20 (P.C.). 

-Hearsay—Question—Whether land is rent 

free—Admissibility. 

On the question was whether a certain land was 
held rent free for 50 years, hearsay evidence i6 
admissible and sufficient to show that it was. 1 
O. L.J. 248=24 Ind. Cas. 790. 

-Hearsay—Report of an official to whom a 

complaint is sent for report. 

The hearsay report of an official to whom a com¬ 
plaint made to an executive officer as such, had 
been set for report is no evidence in the case. 2 P. 
W.R. 1909 Cr. = 377 P.L R. 1909=9 Cr. L.J. 152 
= 1 Ind. Cas. 93. 


44. Hostile witness. 
See EVIDENCE ACT, S. 154. 


45. Identification. 


-Identification proceedings—If evidence. 

There is no section of the Evidence Act, whi 
makes the identification proceedings evidence' at £ 
98 Ind. Cas. 478 = 7 L.R. A. Cr. 170=27 Cr. L 
I358=A.I.R. 1927 All. 163. 


-Identification. 


Indian women can identify their own articles 
jewellery even if they are of a common pattern 8 q Ti 
C as. 449 = 26 Cr. £.J. i 3 6i=A.I.R. 1^26 Lah , 

-Identification—When unreliable. 

An identification made of a man, who is said 
have been wearing a beard at the time of offe, 


-Identification—Outsiders with accused—Legal 

ity of Procedure. 

Where owing to the scarcity of other under-trial 
prisoners in jail outsiders were brought in and placed 
in the line with the accused. 

It was held, that the procedure was no doubt un¬ 
usual; but in the peculiar circumstances of the case it 
was justified. 95 Ind. Cas. 756=47 AH. 39=27 Cr. L.J. 
836=5 L.R.A. Cr. ig3=A. I. R. 1925 All. 223. 

-Identification—After long time—Value of. 

Evidence of identification of persons previously un¬ 
known after a number of months that certain persons 
took part in an attack is unreliable, unless there was 
a regular identification parade in which the witnesses 
picked out those persons from among others, especially 
where it is not stated that such persons bear any dis¬ 
tinguishing marks by which they can be recognised. 
85 Ind. Cas. 61=6 L.L.J. 320=26 Cr. L.J. 445 = 
A..I.R. 1924 Lah. 722. 

-Identification—After questions put by Court— 

Value of. 

Where it appeared that it was only in answer to 
questions put by the Court that witness deposed to his 
being able to identify accused. 

It was held, the danger of accepting such a testi 
mony is apparent, since witness had ample opportunity 
to see the accused during the committal proceedings. 
83 Ind. Cas. 499 = 26 Cr. L.J. 19=5 L.L.J. 477= 
A.I.R. 1923 Lah. 662. 


46. Impeaching credit. 

See EVIDENCE ACT, S. 155. 

47. Improper admission and rejection. 

See EVIDENCE ACT. S. 167. 

48 . Judgment. 

See EVIDENCE ACT, SS. 11,41 and 43. 

49. Judicial notice. 

See EVIDENCE ACT, S. 57. 

50. Legitimacy. 

See EVIDENCE ACT,S. 112. 


5 *^ ‘‘ May presume. ** 
See EVIDENCE ACT, S. 4. 

52. Minors. 

See EVIDENCE ACT, S. 118. 

53. Motive. 

See EVIDENCE ACT, S. 8. 

54. Objection to. 

See EVIDENCE ACT, S. 5. 

55 • Official documents. 
See EVIDENCE ACT, S. 79. 




A- 




—See also EVIDENCE ACT, SS. 45 to 51. g 

Opinion evidence—Admissibility of. 

Only what the witness actually saw and ward as to 

then?. r doing and sa V in g is admissible to prove 
J th Te ° f th £ assembly; his opinion and impressions 

idm,*?w/ SSembl T y fPP eare d to be unlawful are not 
admus.b e io 5 In d . C as. 334=28 Cr. L. J. 906 =9 

*>. L. T. 4 a6o=A.I.R. 1928 PaL 98. 
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-Medical opinion—Eye-witnesses—Conflict. 

Where the opinion of the doctor who visited the patient 
on one day was that she would not be capable of a parti¬ 
cular action the next day after his visit. 

It was held, the opinion must be hypothetical and 
cannot be implicitly relied upon or at any rate it must 
be put into the scale against the evidence of those who 
actually deposed that the particular act had been done 
by the patient. 83 Ind. Cas. 616 = 26 Bom. L. R. 622 = 
A.I.R 1924 Bom. 457. 

-Opinions—Report of officers. 

The report of a Tahsildar or Naib Tahsildar being 
the result of the investigation made by him is only an 
expression of his opinion in the matter and cannot be 
the sole basis of a decision in regard to a question of 
title. 35 Ind. Cas. 237 (AH.). 

-Opinion—Panchayat—Guilt of accused. 

The opinion of a panchayat as to the guilt of 
suspects when the latter decline to prove their innocence 
in the manner laid down by the panchayat is not a 
relevant fact. 13 P. R. (Cr.) 1914=16 Cr. L.J. 33 = 
223 P.L.R. 1915 = 26 Ind. Cas. 625. 


-Pedigree—Production—Admission of relation¬ 
ship—Evidence Act, Ss. 17 and 21. 

From the mere fact that a pedigree is filed by a 
person, it cannot be assumed that he admitted all the 
relationship stated in it to be correct. 69 Ind. Gas. 
421=9 O.L.J. 186 = 26 O. C. 109=A. I. R. 1922 
Oudh 218. 

-Pedigree—Proof of—Value of. 

In social conditions where people have not yet 
learnt to place exclusive reliance on written and 
printed records and where family pride or family rights 
encourage the maintenance of a body of oral family 
history, memory unaided by permanent materials is 
often a very sufficient medium of record and oral com¬ 
munication often preserves the record with singular 
uniformity. A pedigree does not therefore lose its value 
in proportion to its remoteness from the present time 
at least so far as names and kinship was concerned. 
9 L.W. 416=24 M.L.T. 429 = 28 C.L j. 53 = 1 P.W.R. 
1919 = 21 Bom. L. R. 232 = 28 P.L.R. 1919=4(3 Ind. 
Cas. 540 (P. C.). 

59. Personal Kowledge. 


-Opinion—Witness—Value of. 

The opinion of a witness is not entitled to any atten¬ 
tion. 1 O.L.J. 447 = 25 Ind. Cas. 823. 

57. Oralal. 

See EVIDENCE ACT, SS. 3, 22, 60, 92. 


58. Pedigree. 

See also EVIDENCE ACT, S. 32. 


-Geneology—Memory and tradition—Evidence 

based on—Admissibility. 

In matters of geneology reliance can be placed upon 
memory and tradition. 30 P.L.T. 359. 

—Unknown common ancestor— 

There can be no legal proposition that because the 
name of the common ancestor is not known, the re¬ 
lationship cannot be held to be proved. 104 Ind. 
Gas. 468=50 Mad. 877 = 26 M.L.W. ii5=A.I.R. 1927 
Mad. 844=53 M.L.J. 864. 


-Pedigree 

Relationship 


-Pedigre 
cord. 


Common ancestor—Settlement re- 


A certain common ancestor of the parties in the 
pedigree table recorded at the time of settlement 
indicates that the land in dispute was occupied by 
hum This is a piece of evidence to be taken into 
consideration along with other evidence in determining 
the issue, but it cannot be alone conclusive proof 
that the property has descended from that common 
ancestor. 96 Ind. Cas. 349. 


Pedigree —Earlier and later—Conflict. 

, Out of the two conflicting pedigrees, the one though 
rought to light later in point of time, but which was 
•upported by verbal evidence and accepted by 
^ m P e tent authorities was accepted in preference 
to that which was originally produced many years ago 
j®d contained the statement that it was all the pedigree 
at was then known made by the person who was 
® person most likely to have knowledge. 86 Ind. Cas. 
3 a 6 =* A.I.R. 1925 P.C. 199. 


-Personal knowledge — Parties to mutation 

proceedings. 

It is impossible to fasten the knowledge of mutation 
proceedings upon persons other than the parties in ab¬ 
sence of evidence to show that they had such knowledge. 
118 Ind. Cas. 808 = A.I.R. 1930 Oudh 17. 

-Dispute as to age—Statement of person con¬ 
cerned—Personal knowledge. 

A man cannot give direct evidence of his own age, 
but his 6tatcmcnt6 on the subject arc not therefore to 
be dismissed as of no value. 63 Ind. Cas. 525 = 8 O.L.J. 
324=A.I.R. 1921 Oudh 160. 

-Duty of party—Deposition of facts known to 

him. 

It is the bounden duty of a party personally knowing 
the facts and circumstances to give evidence on his own 
behalf and to submit to cross-examination and his non- 
appearance as a witness would be the strongest possible 
circumstance which will go to descredit the truth of 
his case. 32 Bom. L.R. 924 = 54 Bom. 616=127 Ind. 
Cas. 5io = A.I.R. 1931 Bom. 97. 

-Personal knowledge—Judge — Local inspec¬ 
tion—When reliable. 

Where a plaintiff’s evidence is not convincing but the 
defendant has produced practically no evidence, the 
Court can rely on the local inspection made by itself to 
determine whether the plaintiff’s story is correct. 79 
Ind. Cas. 314 = 21 A.L.J. 886 = 5 L.R.A. (Civ.) 1 = 
46 All. ii5=A.I.R. 1924 All. 153. 

-Personal knowledge—Judge—If relevant. 

A Judge is justified in using his knowledge of the 
character of the parties to a suit gained from several 
litigations in his court, to discredit their evidence, g 
L.B.R. 160=11 Bur. L.T. 98 = 45 Ind. Cas. 734. 


60. Photograph. 

-Photographs. 

The uses for Which mere production of photographs 
can be accepted as means of proof of matters of fact 
require careful delimitation. 
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A photographic picture cannot be relied upon as 
proof in itself of the dimensions of the depicted object 
or objects, and cannot be made properly available to 
establish the relative proportions of such objects except 
by evidence of personal knowledge or scientific experi¬ 
ence to demonstrate accurately the facts sought to be 
established. 

That the extent to which and the processes by which 
an accurate topographic plan can be produced from a 
pictorial delineation of a scene are matters of common 
knowledge could hardly be said, though such questions 
have long occupied the attention of men of science. 

Two pre-requisites for the conversion of a photo¬ 
graphed picture of a landscape into a map or plan— 
after ascertainment of the viewpoint of the photogra¬ 
pher—are said to be proof that the lens used had been 
accurately corrected to yield what is known as a flat 
field and knowledge of the angle to the horizontal plan 
at which the camera was held. A.I.R. 1931 P.C. 189 
= 131 Ind. Cas. 771 (P.C.). 

-Photograph—Father and son, if admissible. 

Where the question of legitimacy arises; the resem¬ 
blance of the son with the putative father is evidence 
and so the photographs of both are admissible in evi¬ 
dence. 15 C.L.J. 62i=i3 Ind. Gas. 678 = 45 Cal. 878 = 
47 Ind. Cas. 513. 

61. Practice and Procedure. 

-The practice of calling as his own witness by a party 

the clerk of his opponent condemned. A.I.R. 1940 P.C. 
63=51 L.W. 578 = 22 P.L.T. 425=42 P.L.R. 328 = 
1940 Kar. (P.C.) 134 Sup. = 7 C.L.T. 1 = 1940 A.L.J. 
639 = 1.L.R. (1940) Lah. 470=1940 O.W.N. 315=71 
C.L.J. 444=1940 M.W.N. 620 = 42 Bom. L.R. 640 = 
1940 A.W.R. 58=44 C.W.N. 625=6 B.R. 535 = (i94o) 

1 M.L.J. 895=67 I.A. 160=187 Ind. Cas. 233 (P.C.). 

-Cross-examination—Interference by Court— 

Discretion—Limits. 

Cross-examination—Limits to interference by Court— 
Discretion—Questioning by appellate Court. See 1946 
A.W.R. (P.C.) 15 = 1946 O.A. (P.C.) 15=1945 P.C. 
38 = 221 Ind. Cas. 603. 

-Practice—Great deal of evidence strictly un¬ 
necessary condemned. 

The practice of introducing a great deal of evidence 
based upon prejudice and not strictly necessary to the 
inquiry which the Judge is conducting, which is common 
in India, condemned. A.I.R. 1933 Rang. 363 = 12 
Rang. 64=149 Ind. Cas. 723. 

-Procedure—Panchanama—Proof. 

It is necessary if a panchanama is to be put in that 
it should be legally proved, as it does not prove itself. 
(*905) 7 Bom. L.R. 978. 

-Evidence—Taking of—Exclusion of the public. 

When the evidence in any case if published in the 
daily papers is likely to arouse religious or political dis¬ 
quietude, the Judge is entitled to exclude the general 
body of the public and to decline to let the evidence 
be published. (1908) 11 Bom. L.R. 409=2 Ind. Cas. 
874. 

-Admission. 

Discretion not well exercised in not admitting—Plain¬ 
tiff guilty of laches in applying after case closed for 


admitting document (in Persian) filed with plaint— 
Order on terms of paying cost of the litigation up to date 
within a fortnight to other side in any event. (1906) 33 
C. 1345 - 

——Evidence—Pleader—Judge’s remarks about 
the sufficiency of evidence. 

When a Judge suggests to a pleader that it is need¬ 
less for him to call further witnesses for evidence on a 
particular point and suggests that they should be merely 
tendered for cross-examination, that is an intimation to 
the pleader that the Judge is satisfied with the evidence 
so far as it has gone and that the cross-examination of 
the witnfifees that have been called has not impressed 
him and when the Judge has made 6uch a suggestion 
and it has been acted upon by the pleader, he and his 
client have a just cause of complaint if the judge or his 
successor afterwards turns round and says “ I decree 
against you on that point.” (1904) 6 Bom. L.R. 636. 

-Evidence—Powers of Court—Cross-examina¬ 
tion on commission, stopping of. 

Where it is shown by affidavits that there has been 
a prolonged and unnecessary cross-examination on com¬ 
mission, the Court ordered the cross-examination should 
be finished a certain day. (1903) 30 G. 625. 

-Examination of defendant as plaintiff’s witnesses 

is objectionable and highly inconvenient. (1903) 
A. W. N. 70 = 25 A. 358. See a(so 33 A. 104=37 I.A. 1 
(P.C.). 

62. Presumption. 

See also EVIDENCE ACT, SS. 79 TO 90, 101 TO 
104 AND 114. 

-Presumption of correctness—Entry of land in 

Record of rights, as niskar in earlier record and 
as rent paying land in later record—Presumption 
of correctness of latter—If rebutted by entry in 
earlier. 

The entries in a later record of rights are presumed 
to be correct until rebutted by evidence. There is, 
however, no presumption of correctness in respect of 
entries in an earlier record of rights. The mere fact 
that a certain land was recorded as niskar in a record 
of rights of the year 1893, cannot possibly rebut the 
presumption of correctness relating to the entry in the 
current (later) record of rights of the same land as rent¬ 
paying land, especially when the former entry was 
based on a compromise, and entry in the later record 
has become final and has remained unchallenged. 
A.I.R. 1949 Gal. 609. 

--Presumption — Advance by one brother to 

another—If gift—General rule—Loan. 

It is a rule of equity that where money has been paid, 
it must either be repaid or properly accounted for. An 
advance made by one person to another, is usually a 
loan, and the mere fact that the advance is made by 
one brother to another does not raise a presumption 
that it is a gift and not a loan. A.I.R. 1948 Pat. 247. 

-Presumption—Possession—Record-of-rights. 

The presumption of correctness, which attaches to the 
finally published Record of Rights, relates only to pos¬ 
session at the time when the record is prepared : and, 
even if such presumption can be made in a criminal 
trial, it is clear that where there has been an interval 
of 10 or 12 years between the preparation of the record 
and the occurrence of an offence in respect of dispute 
arising over possession of land, any presumption arising 
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from the record is obviously of the weakest possible 
description. Indeed the probative value is practically 
nil since all sorts of changes may obviously take place in 
the course of 10 or 12 years. 34 G. W. N. 170 = 
1930 Cr. C. i34 = A.I.R. 1930 Cal. 134. 

-Presumption—Demeanour—Finding of trial 

Court, basis for. 

Trial Court not mentioning that reliance was placed 
on demeanour of witnesses — Reliance should be 

presumed. 

Even though the trial Court does not mention that 
reliance was placed on demeanour of witnesses, it must 
be presumed. 118 Ind. Cas. 257 = 7 Rang. 498 = 

30 M.L.W. 569=A. I. R. 1929 P.C. 202. 

-Presumption—Non-production of document. 

Non-production of important documents raises adverse 
presumption against party not producing the documents. 
109 Ind. Cas. 96. 

■——Presumption—Stolen property. 

The fact that a person is found in possession of stolen 
property shortly after the theft raises the presumption 
that he took part in the theft. 123 Ind. Cas. 393 = 

31 Cr. L.J. 492. 

-Summon to witness—Failure to examine— 

Presumption. 

Where both parties did summon the two attesting 
witnesses, and as the plaintiff gave them up the 
defendants did the same, the inference that if they had 
been examined they would have deposed against the 
plaintiff, cannot be drawn. 96 Ind. Cas. 401 =A. I. R. 
1926 Nag. 482. 

* -Credibility of witness—Relation to party—No 

presumption. 

The mere fact that a witness is related to a party 
is not a true criterion for holding that he has given 
Untrue or per.ured evidence. 98 Ind. Cas. 166 = 5 Bur. 
L.J. 116=A.I.R. 1926 Rang. 204. 

* -Presumption—Separate acquisitions of holder of 

impartible raj. SEE HINDU LAW—IMPARTIBLE 
RAJ- *7 AH. 203 = 2 A.L.J. = 72o (1904) A.W.N- 244 

63. Previous conviction. 

0 i 

A See EVIDENCE ACT, Ss. 14, 54 AND 153. 

^ . 1 

1 '6 64. Previous depositions. 

' See EVIDENCE ACT, S. 33. 

65. Privileged communications. 

See EVIDENCE ACT, Ss. 122-125. 

66. Public documents and records. 

See EVIDENCE ACT, Ss. 35, 74. 

67. Rebuttable presumptions of fact. 

See EVIDENCE ACT, Ss. 86-88 AND 90. 

68. Rebuttable presumptions of law. 

See EVIDENCE ACT, Ss. 79 TO 85 AND 89. 

69. Recitals. 

See also EVIDENCE ACT, Ss. 21, 32. 

(a) Admissibility. 

(b) Of necessity. 

(c) Value of. 

&-F. Y. D.-9. 


69. (a) Admissibility. 

——Recitals—Living person—Admissibility. 

\\ here a document containing recitals by a person 
who is alive is admitted in evidence as evidence of a 
transaction, the recitals in the document do not 
become pai l <>1 the evidence unless the person making 
the assertions is brought before the Court. 68 Ind.Cas. 
282 = A.I.R. 1923 Cal. 290. 

Recitals— Deeds of third parties—Admissibi¬ 
lity-Evidence Act, Ss. 11, 13 and 32 (2). 

Recitals of boundaries of lands in documents between 
third parlies are not admissible in evidence under 
S. 11 or S. 13 but are admissible under S. 32 (2) of 
the Evidence Act. 68 Ind. Cas. 3i4 = A.I.R. 1923 
Nag. 22. 

-Recitals —Boundaries—Third parties’ docu¬ 
ments. 

Recitals of boundaries of other lands in documents 
between third parlies are not admissible in evidence. 
63 Ind. Cas. 954=25 G.W.N. 1022 = 35 C.L.J. 19 = 
A.I.R. 1922 Cal. 251. 

-Recitals—Admissibility of, against strangers. 

Under ordinary circumstances and apart from 
statute recitals in deeds can only be evidence as 
between the parties to the conveyance and those 
claiming under them. Recitals of necessity in a deed 
of alienation by a Hindu widow are of little weight 
as against reversioners. 44 Cal. 186 = 20 M.L.T. 335 = 
31 M.L.J. 563 = 11916) 2 MAV.N. 336 = 4 LAV. 458 = 
18 Bom. L.R. 868—14 A.L.J. 1103 = 24 C.L.J. 487 1 

Pat. LAV. 1—21 CAV.N. 225=10 Bur. L.T. 177= 43 
I.A. 249 = 36 Ind. Cas. 420 (P.C.). 

-Recitals in deeds—Third parties—Value of. 

Recitals in deeds are only evidence against the 
parlies to the deed and persons claiming through or 
under them. 69 Ind. Cas. 4og=A.I.R. 1923 Lah. 31. 

-Recitals—Evidence only against parties. 

The recitals in a deed are strictly speaking evidence 
only against the parties to the deed and those claiming 
through them. 4 1 Bom. 300 = 21 M.L.T. 236 = 32 M.L,J. 

175 — 1 g Bom. L.R. 151 = ( 1 Q1 7 > MAV.N. 258 = 21 CAV. 
N. 558 25 C.L.J. 311=44 I .A. 36 = 39 Ind - Cas - 
627. (P.C.). 

-Recitals—Third person. 

Recitals in a deed are not relevant evidence against 
a person who is r.ot a party to the deed. But the 
parties to the deed‘may he presumed to have allowed 
the recitals to be embodied in the deed without objec¬ 
tion. 133 PAV.R. 1913 = 224 P.L.R. 1913 —'9 Ind - 
Cas. 770. 

-Recitals—Value against strangers. 

A recital in a document is not evidence as against 
a stranger to it. 17 C.L.J. 1 73 = 1 5 lnci - Cas. 698. 

69. (b) Recital of necessity. 

-Debts—Recitals of necessity— Proof of. 

Mere recitals in bonds arc not presumptive proof 
of the necessity for the debts borrowed thereunder. 
62 Ind. Cas. 905 -3 P L.T. 43- G P.L J. 45i=A.LR. 
1923 Pat. 143. 
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_Recitals— Necessity—Weight of. 

Recitals in a document do not of themselves afford 
sufficient proofoflegal necessity. 36 A. 187 foil. 26 Ind. 
Cas. 376 (Mid.). 

_Recitals —Evidence of necessity. 

Recitals in deed as to necessity is some evidence 
that the facts recited were present to the minds of the 
parties to the transaction but they are not sufficient to 
prove the necessity in question. 5 C. 3 ^ 3 > r< d- °' 1 - (* 9 * 4 ) 
M.W.N. 490=27 M.L.J. 138 = 24 Ind. Cas. 426. 

-Recitals of necessity—Evidentiary value. 

Recitals are not by themselves evidence of necessity 
as against third parties impeaching the sale. 36 AH. 
i87=(i9i4) M.W.N. 405=19 C.L.J. 419=16 Bom. 
L.R. 352=18 C.W.N. 649 = 1 LAV. 794=12 A.L.J. 
495 = 15 M.L.T. 395 = 2 3 Ind. Cas. 715 (P.C.). 

--Recitals of necessity—If binds co-parcener. 

Recitals in a deed as to necessity are not evidence 
against the co-parcener to defeat whom, the deed was 
executed. 11 A.L.J. 713=20 Ind. Cas. 951. 

-Recitals—Necessity—Weight of. 

The recital in a mortgage deed of an antecedent 
debt is not of much weight by itself. 13 Ind. Cas. 
142 (AH.). 

69. (c) Value of. 

*——Recitals—Acknowledgment of receipt of con¬ 
sideration—Value of. 


deed does not denote the actual relation of mother 
and child between the parties when the whole tenor 
of the document is against such a conclusion. 65 Ind. 
Cas. 308 = 8 O.L.J. 569=A.I.R 1921 Oudh 242. 

——Recitals—Effect. 

A man that takes a deed is not ordinarily bound by 
the statements contained therein. 17 M.L.T. 87=2 L.W. 
69 = 28 M.L.J. 1 = (1915) M.W.N. 53 = 26 Ind. Cas. 
757 (F.B.) [O-A. See 42 Mad. 523 = 50 Ind. Cas. 498 
(P-C.)]. 

-Recitals—Evidentiary value of. 

The recital of consideration in a deed and the ad¬ 
mission of consideration before the registering officer, 
are evidence against the persons claiming through the 
executant of the deed. 10 A.L.J. 87 = 16 Ind. Cas. 483, 

-Recitals—Value of. 

Recitals in deeds are not in themselves conclusive 
and not preclude the courts from ascertaining and 
giving effect to the intention of the parties. 7 M.L.T. 
81=5 Ind. Cas. 754. 

-Recitals—Admission in kabuliyat as to cha¬ 
racter of land, if relevant. 

An admission in a kabuliyat as to the character of 
land is relevant evidence. 13 C.W.N. 135 = 9 C.L.J. 
15 = 1 Ind. Cas. 571. 

-Recitals—Release deed by major member. 

If a major member of a family executes a release 
deed alleging that certain debts exist, the deed is evi¬ 
dence of the existence of such debt. 19 M.L.T. 
346=3 L.W. 379=35 Ind. Cas. 243. 


Where a mortgage deed is proved to have been exe¬ 
cuted and the document contains an acknowledgment 
of the receipt of the consideration, this is strong 
prim a facie evidence that the consideration has been 
actual/y received and is evidence not only against the 
mortgagors but also against persons claiming under 
them subsequent to the date of the mortgage. A.I.R. 
1938 Lah. 463=40 P.L.R. 313=181 Ind. Cas. 505. 

-Recitals—Value of. 


-Recitals—Value of. 

The recitals may be taken as evidence but cannot be 
treated as admissions so as to shift the onus of proof. 
(1913) M.W.N. 924=21 Ind. Cas. 566. 

—Recitals—Receipt of consideration. 

The receipt of consideration for a document may be 
proved by the recital in the bond to that effect. 13 
O.L.J. 413=37 Ind. Cas. 31. 


Recitals in a deed are evidence. 44 C. 186 (P.C.) 
Rel. on. 71 Ind. Cas. 3go=A.I.R. 1923 All. 366. 

—Recitals—Judgment—Value of. 


—Recitals. 

Recitals in a deed are not sufficient proof of the facts 
recited. 9 Ind. Cas. 56 (Oudh.) 


The substance of the pleadings narrated in the judg¬ 
ment furnishes evidence of the allegations made by 
the parties on that occasion. 72 Ind. Cas. 680=36 
C.L.J/ 434=A.I.R. 1923 Cal. 18. 

*-Recitals—Judgment—Recitals as to age — 

Value of. 

The statements of the plaintiff’s age in a decree to 
which the defts. or their predecessors were no parties, 
are not conclusive and binding against them. 32 C.L J. 
75=59 Ind- Gas. 3. 

-Recitals in—Invalid compromise—Value of. 

Where the compromise is not binding on the parties 
any recital in it is not of much value as evidence. Par¬ 
ties are often willing to make admissions for the pur¬ 
pose of effecting a compromise, to which it would be 
unfair to hold them, if the compromise falls through. 
9 O.L.J. 262=A.I.R. 1922 Oudh 231. 

■-Recital- x \ deed—‘Mother’—Value of. 

Mother is a term used out of respect and affection 
ftmon^ Indians and the m*re use of this word in a 


70. Refreshing memory* 

See EVIDENCE ACT, Ss. 159, 161» 

7 x. Relationship. 

See EVIDENCE ACT, S. 50. 

74. Resjegta. 

See EVIDENCE ACT, S. 6. 

73. Secondary. 

See EVIDENCE ACT, Ss. 63, 65, 66. 

74. State of mind. 

See EVIDENCE ACT, S. 14. 

73. Sufficiency. 

Congenital idiocy, proof—Conduct of affairs^ 
Sufficiency of. 

The facts that on father’s death the property wa* 
transferred to the name of son in the revenue records 
that kabuliyats in respect of the lands were taken in 
the son’s name, and that his name was entered in respect 
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of the patilki rights in the village, would not necessarily 
negative the allegation that the son was a congenital 
idiot. A.I.R. 1942 Bom. 178 (2) =44 Bom. L.R. 371 = 
I.L.R. (1942) Bom. 486=201 Ind. Cas. 401. 

-Ownership of property—Evidence of tenant— 

Sufficiency of. 

The evidence of a witness that he is occupying the 
property in dispute as the tenant of the plaintiffs is in¬ 
sufficient to establish the ownership of the plaintiffs- 
A.I.R. 1939 Lah. 285 = 41 P.L.R. 108=182 Ind. Cas. 
1008. 

-Sufficiency—Single witness—Corroboration 

necessity of. 

Where a point in issue has to be decided on the tesli. 
mony of a single witness, it is unsafe to rely on his 
evidence unless there is some corroborative evidence. 
A.I.R. 1936 All. 205=1936 A.L.J. 180=1936 A. W. R- 
93 = 161 Ind. Cas. 610. 

■-Occupation of land—Taking water—If proof 0£ 

right. 

The evidence that a person has the occupation of 
lands and that he has been taking water to irrigate 
his lands through a channel from a tank is good evidence 
that he has some right to do so. This is not one of 
those things that can be concealed. The fact of enjoy¬ 
ment of such a right is some evidence of the right itself. 
124 Ind. Cas. 82g=A.I.R. 1930 Cal. 289. 

"-Plaintiffs claim accepted by trial Judge— 

Evidence of both sides open to criticism—Not 
sufficient to be set aside by the appellate Court. 

Plaintiff who had a certificate entitling him to collect 
the debts due to the estate of the deceased aunt claimed 
from the defendant (another nephew of the aunt) a 
sum of rupees 10,000, which the defendant deposited 
Under a deposit note with the National Bank of India at 
Mandalay. The issue in effect was whether the money 
which the defendant deposited in the Bank was his own 
money or his aunt’s. The plaintiff said and he gave 
explicit evidence to the effect that, on the instructions 
of his aunt, shortly, before she died he took out the 
money in his hands-which belonged to her, Rs. io,ooo» 
and handed to the defendant, and that is the money 
which had been deposited in the bank and has not been 
repaid. The defendant said that he had considerable 
funds of his own and that Rs. 10,000 was his, which 
he deposited in the bank of his own account. Evidence 
produced by both the parties was open to criticism. The 
tnal Judge, who gave careful attention to the evidence* 
found in favour of the plaintiff’s story. The High Court 
did not believe the story of either side but reversed the 
decree of the trial Court. 

Held, that the trial Judge accepted plaintiff’s story, 
*md once plaintiff’s story was accepted defendant’s evi- 

ence wan not sufficient answer to plaintiff’s case and 
the original judgment of the trial Court should not be 
disturbed. 123 Ind. Cas. 174=A.I.R. 1929 P.C. 295. 


-Sufficiency—Disbelief of defence—No proof of 

claim. 

Disbelief of a defence does not naturally involve 
pro of of a c laim. 1 10 Ind. Cas. 8i8 = A.I.R. 1928 All. 
688 . 

Proof of sale—Admission by vendor—No 

evidence by vendee—Sufficiency of. 

A sued B and C for possession of land on the ground 
that the land was sold to him by B but C was resist¬ 
ing possession. B admitted sale; of land to A in his 
written statement and C denied A's title and joined 
issue on the point. No evidence was led by A to prove 
the sale. 

Held, that B’s admission was not sufficient proof of 
the sale and A must fail. 101 Ind. Cas. 589 = A. I. R. 
1927 Lah. 356. 

-Sufficiency—Semen in loin cloth of women— 

Inference of consent. 

The mere presence of semen in the loin cloth of the 
woman is not sufficient to prove that she was a consent¬ 
ing party, especially in the absence of any spermatozo 
in the vagina. 6 L.L.J. 474 = A.I.R. 1925 Lah. 94. 

-Omission to examine—When material. 

Where A was a tenant of a house, and B, a guest in 
his house complained to Magistrate of nuisance and A 
was not examined as a witness. 

Held, that omission to examine A as witness was 
not material. 84 Ind. Cas. 854 = 48 Bom. 241=25 Bom. 
L.R. 1321=26 Cr. L.J. 374 = A.I.R. 1924 Bom. 241. 

-Proof of mortgage—Revenue Records, only 

evidence of—Not sufficient. 

Where in a suit for redemption of a usufructuary 
mortgage, the mortgagee was found to be in possession 
for a period over 20 years and the only reliable evi¬ 
dence as to be existence of the mortgage was the extracts 
*rom supplementary revenue record register No. 1 and , 
register No. 5. 

Held; that in the absence of other reliable evidence 
supplementary survey records are insufficient to prov® 
mortgage. 2 U.B.R. (1907-1909) Evidence 19, Foil. 77 
Ind. Cas. 380= 1 Rang. 562 = A.I.R. 1924 Rang. 135. 

-Proof of fraud—Evidence equally balanced— 

Fraud not established. 

Where a case of fraud is attempted to be made out* 
and the evidence adduced in the case is equally consis- 
tant with the allegations of the plaintiff as with the 
denial of the defendants a case of fraud is not 
established. 71 Ind. Cas. 843 = 4 Pat. L.T. 102 = 0923) 
P.H.C.C. 137 = 1 P.L.R. 252 = A.I.R. 1923 Pat. 327. 

-Alteration of trial Court's conclusion—Cogent 

grounds, necessary. 

Cogent grounds would be needed to alter the conclu¬ 
sion drawn by the trial Court from the oral evidence 
in spite of the fact that the witness spoke Greek and 
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evidence — 


that it seemed doubtful whether the interpreter tho- 
roughly understood Greek while the Court did not at any 
rate profess to understand that language /O^nd. Cas. 
• r£ — ft 4 r nr j Cas. 7*7=32 M.L.T. oi—27 o.W. in. 557 

18 M.LAV. 664=1923 M.W.N. 8 46 = 4 6 B°m. 857 = 25 
Bom. L.R. 1 i6=A-I R- 1922 P-G. 371. 


_Evidence of possession—Proof of lease- If 

sufficient. 


Where (he question is whether certain tenancies arc 
fictitious or reals the crucial test is whether ^thc 
alleged lessees are in possession. 66 Ind. Cas. 433 = 34 
C.L.J. 302 =A. I. R. 1921 Cal. 584. 


--Suspicion—Sufficiency. 

Where one A, the plaintiff gave evidence that he 
was the legitimate son of one M but the defendants 
zdduced evidence that he was the son of another man 
also named M and the High Court decreed in favour 
of the defendant on the ground that the defendant’s 
case was quite possible and laid stress on the fact that 
A was supported in money by co-plaintiff, in whose 
favour A had executed a sale deed of a part of the 
property. Held that the decision was unsound. 21 C.W. 
N. 873= (1917) M.W.N. 529 = 7 L.W. 66=42 Ind. Cas. 
3 (P.C.). 


75. Sufficiency. 

41 Cal. 662 = 1 Pat. L.W. 425 = 5 L.W. 7 H =32 M.L.J. 
425=21 C-W.N. 585 = 21 M.L.T. 344=15 A.L.J. 382 = 
25 C.L.J. 508=19 Bom. L.R. 424=0917) M.W.N. 
473=44 I.A. 472=40 Ind. CaS. 242 (P:C.): 

f 

- Suspicion —Judicial decision'. 

Suspicion though a ground for scrutiny of evidence, 
cannot be made the foundation of a judicial decision. 
34 A. 511 =39 I.A. 68=12 M L.T. 392 = 15 O.G. 278 = 
14 Bom. L R. 1073=10 A.LJ. 373=17 C.W.N. 49=16 
C.L.J. 629 = 0912) M.W.N. 1052 = 17 Ind. Cas. 396 = 
23 M.L.J. 741 (P.C.). 

-Suspicion—Not a ground. 

Conjecture is not a substitute for legal proof in a 
Court of law. 35 Cal. 1039 = 35 Ii A. 206=42 P.R. 
1910 = 12 C.W.N. 1049 = 3 C.L.J. 359=10 Bom. L.R. 
790 = 6 Ind. Cas. 721 (P.C.). 

-Suspicion—Not a ground for decision. 

A court must not proceed upon suspicion and must 
not make any presumption against apparent ownership. 
14 C.W.N. 191 =2 Ind. Cas. 385. 

77. Trial. 1 


■——Thumb impression—Similarity of—If suffi¬ 
cient for conviction. 

Similarity of the thumb impression taken at the time 
of presentation if corroborated by other evidence in 
the case, is sufficient for conviction of the person 
presenting the document, but by itself is not so. 16 Cr. 
L. J. 228=27 Ind. Cas. 900. 

76. Suspicion. 

-Delay in registration—Suspicion—Not suffi¬ 
cient, to doubt genuineness. 

Delay in registering a deed is not a sufficient reason 
for doubting the genuineness of the deed. A.I.R. 1930 
Pat. 121 = 127 Ind. Cas. 281. 


-Defence not directed to contradict plaintiff’s 

story—Cross-examination of defence—If necessary. 

Where in a suit by vendors for damages for breach of 
contract of sale, the plaintiffs’ evidence of the pur¬ 
chasers’ grounds for requesting delay is corroborated in 
more than one particular and the writer when called 
by the purchaser is not asked a single question to con¬ 
tradict the story given by the vendor, it is not correct 
to say that the vendor ought to have raised the question 
of the grounds in cross-examination of the witness. Con¬ 
tradiction, if any could be made, ought to have been 
given by the witness in examination-in-chief. 117 Ind. 
Cas.485=1929 A.L.J. 79 1 = 3 X Bom. L. R. 909=33 
C.W.N. 949 = 6 O. W. N. 617 = 1929 M. W. N. 558=30 
M.L.W. 281=51 C.L.J. io5=A. I.R. 1929 P* G. 179 
=57 M.L.J. 323. 


-Marksman—Difference in marks. 

It cannot be said that because an illiterate woman 
put a particular kind of mark in a certain document 
the mark put by her in another document 23 years 
afterwards, which differs slightly from the mark in the 
previous instrument could not be genuine. 87 Ind. Cas. 
621=21 M. L. W. 415 = 1925 M.W.N. 285=A.I.R. 
1925 Mad. 861. 

-Allegation of—Suppression of document by 

opponent. 

A claim to recover an agreement which is not pro¬ 
duced and is alleged to have been fraudulently 
detained by an opponent is always one which should 
be regarded with extreme suspicion and closely 
examined in every aspect before it is accepted. 
89 Ind. Cas. 361=3 Rang. i 77 = A.I.R. 1925 
Rang. 308. * J 


■ -Positive testimony. 

Positive testimony should not be rejected on mei 
suspicion. 66 Ind. Cas. 345=34 Cr. L.J. 256=26 ( 
W.N. 36=A.I.R. 1921 Cal. 730. 

-Suspicion—Not a ground for decision. 

The court's decision must rest not upon suspicio 
but upon legal grounds established by legal testimony 


• A t v f # fE 

-Trial—Charge of fraud—Cross-examination of 

person charged. 

A person who is charged with fraud should, when he 
is examined in Court, be cross-examined in regard to it 
and his explanation taken into consideration. 91 Ind. 
Cas. 426 = 27 Bom. L.R. i3i8 = A.I.R. 1926 Bom. 33. 


-Trial—Atte s tor —S cr ib e. 

It cannot be said as a matter of law that a scribe carl* 
not be an attesting witness. It is a question of fact Which 
must be determined by a Court of fact, go Ind. Gas. 
774=A.I.R. 1926 Cal. 150. 


-Trial—Evidence for one accused—Treatment 

as evidence against the other—Evidence of co¬ 
accused. 

The evidence of a defence witness produced by one 
accused cannot be treated as prosecution evidence 
against the other. A.I.R. 1923 All. 769, Foil. 99 * nd * 
Cas. 989 = 27 Cr. L. J. io 3 7 =A.I.R» 1926 Lah. 627. 

-Trial—Possession—History of title. 


When evidence of possession is scrutinised, the history 
of title cannot well be ignored; 77 Ind. Gas. 564 * c 3 & 
C. L.J. 4 7 2=A.I.R, 1923 Cal. 82. 


EVIDENCE — 77. Trial. 




——Trial —No opportunity to cross-examine. 

Acting on evidence without giving opportunity to 
cross-examination is illegal. 73 Ind. Cas. 339 = 24 

Gr. L.J. 595 =A.I.R. 1923 Pat. 53. 

-Trial—Mode of evidence—Agreement of 

parties. 

Though the recitals in a judgment cannot be relied 
upon for the purpose of proving the contents of a docu¬ 
ment, yet parties, if so minded may ordinarily agree 
that evidence shall be taken in a particular way. That 
is not a matter which can be raid to affect the juris¬ 
diction of the Court. It is merely that parties allow 
certain materials to be used as evidence which apart 
from their consent, cannot be used. Evidence not taken 
before the Judge actually deciding the ease has been 
made admissible in India by Statute. 43 Mad. 609 ; 
38 Mad. 160 ; 30 Bom. 109, Foil. 69 lnd. Cas. 15 = 
16 M.L.W. 122 = 1922 M.W.N. 464=31 M. L. T. 125 = 
A.I.R. 1922 Mad. 394 = 43 M.L J. 448. 

■■ —Evidence taken in a particular way—Jurisdic¬ 
tion of the Court. 

Parties, if so minded, may ordinarily agree that 
evidence shall be taken in a particular way, and 
it is common experience that parties do agree that 
evidence in one suit shall be treated as evidence 
in another. That is not a matter which can be said to 
affect the jurhdiction of the court. It is merely that 
parties allow certain materials to be used astvidence 
which, apart from their consent, cannot be so used. 
( ! 9 ° 5 ) 7 Bom. L. R. 642 = 30 B. 109. 

-Trial—Incidents in—Statement of Judge. 

Per Mookerjee, J ;—The statement of the presiding 
Judge as to what actually took place before him is 
conclusive. 44 Cal. 447 = 21 C. W. N. 33 = 24 C. L.J. 
400=18 Cr. L. J. 385 = 38 Ind. Cas. 945 (F. B.) 

Trial—Counsel's address—Notes taken by the 
judge—Evidence. 

The notes taken by the judge of counsel’s address are 
good evidence that when the counsel was addressing thp 
judge he did say what the judge has noted. But if 
there is any real contention as to the correctness of the 
notes, it would be open to the other side to prove that 
they were not correct. (1907) 9 Bom. L.R. 1042. 


-Value of—Thak statements. 

Thak statements have evidentiary value and are 
admissible in evidence unless they deal with matter 
altogether outside the scope of the survey. 113 Ind. Cas. 
465= 56 Cal. 813 = 56 I. A. 74 = 33 C. W. N. 289 = 49 
C. L.J. ii2 = A.I.R. 1929P.C. 50. 

-Value of—Summary proceedings—Questions 

of custom. 

Where the proceedings of a case arc necessarily sum¬ 
mary as in objection proceedings much reliance cannot 
be placed upon the decision of the rase as an evidence of 
any custom. 112 Ind. Cas. 447 = A.I.R. 1928 Lab. 966. 

-Positive and negative evidence — Relative 

value of. 

It is more important to look to the positive evidence 
than to the negative. 112 Ind. Cas. 68 = 5 O. W. N. 
2 75 = A.I.R. 1928 Oudh 269. 

-Value of—Public document—Discovered not 

public. 

If a document is once admitted in evidence on the 
understanding that it is a public document, it loses all 
evidential value when it is discovered that it is not a 
public document. 94 Ind. Cas. 125 = 27 P. L. R. 198 = 
A.I.R. 1926 Lah. 452. 

-Value of—Cumulative effect of facts in 

evidence. 

Though each of the facts inconclusive, their cumulative 
value may establish the guilt and exclude other 
possibilities. 95 Ind. Cas. 311=27 Cr. L.J. 773. 

-Value of—Anonymous letter. 

An anonymous letter is no evidence of its contents. 
91 Ind. Cas. 50 = 27 Cr. L.J. 18=1925 M. W. N. 319 = 
22 M.L.W. 405 = A.I.R. 1925 Mad. 879. 

-Printed leases—Expressions in—Value of. 

Much reliance cannot be placed upon the words and 
expressions used in leases executed on printed forms 
where they are used indiscriminately. 79 Ind. Cas. 
648=A.I.R. 1925 Cal. 181. 


78. Value of. 

— Entry in Khewats—Value. 

See HINDU LAW — JOINT FAMILY. (1948) 
2 M.L.J. 226 = A.I.R. 1948 P.C. 210. 

—Panchanamas. 

Putting in panchnamas signed by panchas as part 
°f the evidence of a Police Officer is worthless except to 
corroborate the evidence of the officer that panchas 
' v cre employed and to show that the provisions of S. 103 
(1) and (2) of the Criminal P. C., have been complied 
A.I.R. 1932 Bom. 181 =33 Cr. L. J. 389 = 
34 Bom. L.R. 257= 136 Ind. Cas. 868. 

-Value of—Rennell’s Survey Map. 

^°ugh Renndl’ 8 Survey Map made in 1764 before 
the Permanent Settlement is valuable evidence on the 
topography, the absence of a certain rivulqt in it is not 
conclusive of its non-existence. 133 Ind. Cas. 573 = 
A.I.R. 1931 Cal. 239=34 C.W.N. 1113. 


-Value of—Evidence as to social position and 

custom—Suit for agreed dower—(No document.) 

In a suit for dower on the basis of an agreement fixing 
the amount of the dower, evidence regarding social posi¬ 
tion of the parties and customary dower is not material 
except as affording some test of the credibility of the 
witnesses of the party alleging the agreement. In the 
case of an agreement entered into 37 years back, the 
oral evidence of the agreement must be clear and c<>n- 
vincing in order to establish a claim against the estate 
of the man who is said to have been a party to it. 
76 Ind. Cas. 948 = 37 C. L. J 461=27 C. W. N. 854 = 
18 M.L.W. 670=4 L.R.P.C. 95 = A.I.R. 1923 P. C. 29 = 
44 M.L.J. 714 (P.C.). 

-Value of—Bearing of onus. 

The weight to be attached to the evidence of a party 
is not governed by any such external consideration as 
that of the burden of proof but depends entirely on the 
intrinsic evidence. 69 Ind. Cas. 541 =A- I- R- '923 
N T ag. 62. 




EVIDENCE — 78. Value of. 



_Value of— Secondary and inferior evidence. 

It is quite unsafe to accept the evidence more or less 
secondary in its character and certainly of inferior 
quality to the evidence which would have been produced 
but has been withheld. Where therefore most of the 
facts deposed to by the witness of one party are matters 
which the opposite party would have in the natural 
course of circumstances of any particular case, direct 
knowledge, it is an act of impertinence on the part of 
the latter party to ask the Court to disbelieve the 
evidence led by the former party, when he himself is not 
prepared to take the responsibility of an oath and give 
to the Court his own version of the facts. 65 Ind. 
Cas. 380 = 8 O.L.J. 681 =A.I.R. 1922 Oudh. 59. 

-Value of measurement and plan. 

Where in a deed there is variation in measurement 
and plans the plans are to be preferred to measurement. 
391 P. L. R. 1919=58 Ind. Cas. 67. 

-Value of—Cross-examination of opposite 

party’s witnesses. 

A party is entitled to have taken into consideration 
the statements of the opposite party’s witnesses in cross- 
examination. 1 O.L.J. 366 = 25 Ind. Cas. 648. 

-Value of—Negative evidence. 

Very little weight can be attached to the evidence of 
a negative character. 15 C.L.J. 621 = 13 Ind. Cas. 678. 

-Value of—Registrar’s endorsement—Payment 

of consideration. 

Where the question is whether full mortgage money 
was paid by the mortgagee to the mortgagor the Regis, 
trar’s note on the back of the mortgage deed at the 
time of the registration that the mortgagor admitted 
having received full consideration money, is no evidence. 
(1917) Pat. H.C.C. 49. 


79. Evidence—Miscellaneous. 


——Age of witness—Statement in criminal pro¬ 
ceedings. 

In criminal proceedings, the statement of a witness’s 
age forms no part of his deposition and is not usually the 
statement of the witness himself but an estimate of the 
Court. A.I.R. (Vol. 20) 1933 Pat. 627= 148 Ind. Cas. 
4 * 3 - 


-Age of witness—Deposition. 

The statements of ages of witnesses at the head of 
depositions do not furnish evidence on the subject. 26 
All. 108 (P.C.), Foil. 80 Ind. Cas. 357 = 39 C.L.J. 
90=28 C.W.N. io 33=A.I.R. 1924 Cal. 558. 


Dispute as to age. 


Conclusive evidence of age is 
m India. 83 Ind. Cas. 840-jx 
1924 Oudh 353, 


very rarely obtainable 
O.L.J. i6 4 =A,I,R. 


_—Proof of date of birth after lapse of time. 

In India it is no doubt difficult to prove such facts 
as the date of birth, after a lapse of many years, and it 
would be unreasonable to require such a class of evi¬ 
dence as would justly be demanded in England. But the 
evidence must be such as to carry reasonable conviction 
to the mind. (1906) 29 A. 29 = 11 C.W.N. 130=17 
M.LJ. 32=9 Bom. L.R. 80 = 34 I*A. 1=5 C.L.J. 
4 = 1 M.L.T. 429. (P.C.) 

-Legal practitioner—Pleader advising client— 

Malicious prosecution—Competent witness. 

A pleader advising a client is a competent witness 
in a suit against the client of damages for malicious 
prosecution. 14 C.W.N. 86=5 Ind. Cas. 50 (P. C.)* 

-Marriage certificate. 

A marriage can be proved otherwise than by a 

marriage certificate but if a certificate, is produced, the 
names mentioned in it should be identified with the 

parties to the divorce proceedings. (1910) M. W. N. 
734=9 M.L.T. 43 = 8 Ind. Cas. 759. 

-Marriage—Inference from co-habitation as 

husband and wife. 

Their Lordships refused to draw any inference either 
way from the mere fact that the alleged wife was kept 
in a house separate from that in which the admit¬ 
tedly legal wife was living. 1904 A.W.N. 12=26 A. 295. 

-Value of an estate—Deeds of sale of portion 

of the estate—How far evidence. 

In order to determine the value of a share of an 
estate deeds showing the price at which other portion, 
of the same estate were sold are good evidences 
(1902) 30 Cal. 1=6 C. W. N. 688. 

-Shipping—Total loss—Circumstantial evi¬ 
dence. 

The circumstances attending the wreck of a vessel 
the abandonment of the same by its officers and 
crew and the subsequent sale of the goods show 
that there has been a total loss of goods. That a 
cargo has been so damaged by the perils of the sea 
as to render an immediate sale necessary and the 
sale has taken place, sufficiently constitute total loss. 
36 Bom. 484=13 Bom. L.R. 1211 = 12 Ind. Cas. 897* 

1 '.- K - Jr 4 

-Secret trust—Quantum of evidence : 

In cases of secret trust, the party setting it up 
must show that the trust was communicated to the 
universal legatee by the testator and that the uni¬ 
versal legatee agreed to accept the legacy burdened 
>vith the trust. (1903) 30 C. 783. ^ 
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EVIDENCE ACT (I of 1872) — Ss. 1 and 2. 
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-Evidence Act (I of 1872)—Scope. 

The intention of the Legislature in using the words 
“in civil proceedings” in S. 196 (7) Companies Act 
was to make the statement admissible against the 
person examined unconditionally so far as civil pro¬ 
ceedings are concerned and in criminal proceedings 
subject to the provisions of S. 132, Evidence Act. 
S. 196, Companies Act was not intended in any way 
to override the provisions of the Indian Evidence Act. 
98 Ind. Cas. 599 = 27 Cr.L. J. i383 = A.I.R. 1926 
Lah. 385. 

——Ceylon Ordinance. 

The Evidence Ordinance of Ceylon is merely the 
application to Ceylon of the Indian Evidence Act, 
S. 1. 52 I. A. 372 = A-I-R. 1925 P.C. 229. 


——Scope—Evidence Act is a complete Code of 
the law of evidence. 

In questions relating to matters expressly provided 
for in the Evidence Act, it must not be dealt with as a 
mere modification of the Jaw of evidence prevailing in 
England. The Evidence Act is a complete Code of the 
law of evidence in British Burma. A.I.R. 1938 
Rang. 177= 1938 Rang. L.R. 190 = 39 Cr.Lj. 581 = 
175 Ind. Cas. 465 (F.B.). 


-Scope—Applicability of Cr. P. Code. 

The Evidence Act is a separate statute dealing 
with an important branch of law, and its provisions 
are independent of the rules of procedure contained 
in the Criminal Procedure Code and must have full 
scope unless it is clearly proved that they have been 
repealed or altered by another statute. 94 Ind. Cas. 
9 <>i = 7 Lah. 84 = 27 Cr.L. J- 700 = 27 P.L.R. 583 = 
A.I.R. 1926 Lah. 88. 


--Scope—Applicability of Oaths Act. 

The provisions of the Oaths Act arc not intended 
to be utilized in such a manner as would abrogate 
the provisions of the Evidence Act. 90 Ind. Cas. 
378 = A.I.R. 1926 Nag. 194. 


‘ Scope of the Act—Not exhaustive—English 

law. 

The provisions of the Evidence Act are not exhaustive 
of the rules of evidence and the Courts can invoke the 
aid of the principles of jurisprudence or of English law 
as supplementing and explaining the rules of evidence 
given in the Act. 39 Mad. 449=28 M. L. J. 329 = 
17 M.L.T. 214= (1915) M.W.N. 229= 16 Cr.L J. 294 = 
28 Ind. Cas. 518. 


■Scope —Extradition Act—Per Woodroffe, J. 

The Evidence Act is not exhaustive. The records of 
the German Court authenticated in the manner 
prescribed by Secs. 14 and 15 of the English Extradition 
Act, are admissible in evidence. 39 Cal. 164=15 

rJln 1053 = 14 C.L.J. 375= 12 Cr.L.J. 505=12 

Ind. Gas. 273. 

—-Scope of the Act. 

The Act is in the nature of a Code of Principles and 
* aV j ^ ^idence which the Indian Courts are to observe, 
and its object is that the law should be ascertained as 
regards any point specifically dealt with in them by 
interpreting die language used in those enactments and 
aligning to it its natural meaning and not by searching 
tor authorities elsewhere. 213 P.L.R. 1910=86 P.W.R. 
1910—7 ind. Cas. 505. 

Scojf 50 ^* — Trusts Act (188a) S. 2 — 

S. 7 of Statute of Frauds (29 Car. 11 C. 3) was never 
A * to India. The Evidence Act and the Trusts 
Act, 8. a repeal it entirely both as regards public and 

Vw?^ tru,ti ’ 33 Bom. 509=11 Bom, L.R. 85 — 
9 M.L.T. 301 = 2 Jnd f Cas. 701, 


S. 2— Justice, equity and good conscience. 

According to S. 2 Courts in India cannot apply in 
matters of evidence, the principles of equity justice and 
good conscience if they are inconsistent with the statute 
i. e., the Evidence Act. 6 N. L. R. 161 = 8 Ind. Cas. 
1124. 

-S. 2—Scope. 

In India the question of relevancy is to be decided in 
accordance with the provisions of the Evidence Act. 
Party tendering a document in evidence must show that 
it is admissible under some provisions of the Act. 
A. I. R. 1946 Bom. 184 = 47 Bom. L.R. 997=224 Ind. 
Cas. 25 = 47 Cr.Lj. 553. 

-S. 2—Scope. 

The Evidence Act has repealed all the rules of 
evidence. A party seeking to put any document in 
evidence, must show under which section of the Act it is 
admissible. A.I.R. 1945 Cal. 492=49 C. VV. N. 7Qt = 
I.L.R. (1946) 1 Cal. 149. 

-S. 2 (ij—Scope. 

S. 2 (1), Evidence Act, prohibits the employment of 
any kind of evidence not specifically authorized by the 
Act itself A.I.R. 1943 Cal. 76=75 C.LJ. 301=1.L.R. 
(1942) 2 Cal. 299 = 46 C.VV.N. 729 = 205 Ind. Cas. 344. 


-". 2—Scope—Subsequent repeal of S. 2— 

Effect. 

Under S. 2, all rules of evidence not contained in 
any statute. Act or Regulation in force in any part of 
British India were repealed. The repeal of S. 2, under 
a subsequent Amending and Repealing Act makes no 
difference because its repeal does not have the effect of 
re enacting the rules which it repealed. The rule in 
Russell v. Russell (1924) A.C. 687 was the rule of the 
English Common Law and was repealed by S. 2. A.I R. 
1945 All. 190 = 1.L-R (i 945 ) All. 620 = 1945 A.L J. 162 
= 1945 A.W.R. (H.C.) 390. 


S. 2 ( 1) — Scone. 


Evidence exclud' d by statute as inadmissible should 
not be admitted merely because it may be essential for 
ascertainment of truth. A.I.R. 1911 PC. 16=1941 
M. VV. N. 354 = 53 L VV. 469=7 B. R. 656= (1941) 1 
M-L.J. 746=1941 A VV R. 34 = 43 Bom. L R. 704 = 
I.L.R (1941) 1 Cal. 468 = 73 C.L.J. 555-22 P.LT. 
286=1941 O.YV N. 572 = 4 r > C.VV.N. 435 = 1 -LR f 194■) 
Kar. (P. C.) 54 Sup. = 68 I. A. 34= 193 Ind. Cas. 220 

(P.C.). 

[Reversing 41 C.VV.N. 1103=65 C.L.J. 520]. 


-S. 2 (1)—Scope. 

According to the Muhammadan Law in the case of 
missing persons, different presumptions ar ise according 
as the case is one in which the right to be ascertained 
with regard to propei ty which he might have inherited 
from others or with respect to property which belonged 
to missing pet son himself. But as these rules are only 
rules of evidence according to the provisions of cl. (1) 
of S. 2, Evidence Act, the Courts are bound to 
administer the rules contained in that Act. A.I.R. 1934 
Oudh 41=9 Luck. 401=10 O.YV N. 1254=147 Ind. 
Cas. 973. 


--Ss. 2, 44, 11—Scope—Minor entitled to prove 

negligence of guardian as ground for setting 
aside decree against him. 

Per Full Bench (Sulaiman and Sen JJ., Boys J., 
dissenting):—A minor is entitled to avoid a decree on 
the ground of negligence of the guardian. This is a 
substantive right and there is nothing in S. ^.4 or S. 2 
of the Evidence Act, which precludes the minor from 
proving that a judement obtained against him had 
been obtained by negligence of the guardian. A.I.R 
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EVIDENCE ACT (I of 1872) — S. 3—1. “Court.’* 


1932 All. 293= 1932 A.L.J. 437— 16 RD - 327 — 54 All. 
646= 138 Ind. Cas. 465 (F.B.). 

-Ss. 2 and 165—Statments before Police not 

properly proved—Use of such statements to discredit 
witness, legality of. 

S. 2, Evidence Act, leaves the provisions of the 
Criminal P. C., unaffected, and the power conferred 
on a Judge under S. 165, Evidence Act, cannot be 
exercised for the purpose of introducing evidence in 
contravention of the provisions of S. 162, Criminal P.C. 

Where certain alleged statements before the Police 
were not properly put in evidence under S. 162, 
Criminal P.C., and were not even proved as substantive 
evidence and yet the Judge made use of them in order 
to discredit the witness in so far as he did not support 
the prosecution case: 

Held, that the procedure was illegal. A.I.R. 1931 
Cal. 189 = 35 CAV.N. 317 = 32 Cr.L.J. 841 = 58 Cal. 
1009=132 Ind. Cas. 159. 


—S. 3. Synopsis. 

x. “Co u rt M 

2. Evidence 

3. “Fact”—See also Evidence Act S. 27 

4. “Fact in issue” 

5. “Proved”—See also Evidence Act S. 67. 


x. “Court”. 

-S. 3 — * Court ’ does not apply to Debt 

Settlement Board under Bengal Agricultural Debtors’ 
Act, 1936. 

The definition of the word “Court” in the Evidence 
Act has been framed only for the purposes of that 
Act which, under S. 45, Bengal Agricultural Debtors’ 
Act, has no application to Debt Settlement Boards, in 
the absence of express provision to that effect. A.I.R. 
1940 Cal. 286=44 C.W.N. 530=41 Cr.L.J. 662 = 

I.L.R. (1940) 2 Cal. 14=188 Ind. Cas. 686. 


■S. 3 Court—Bengal Land Registration Act 
VII of 1876— Deputy Collector holding enquiry—II 
a Court. 

A Deputy Collector holding an enquiry under the 
Bengal Land Registration Act for the purpose of register- 
ing the names of rival claimants is a Court within S. 3 
of the Evidence Act and the enquiry held by him is a 
judicial enquiry. 47 Ind. C a s. 710. (P a t.) 


3 ' “Court”—Magistrate—Whether Court. 

The Cr. P. Code contains no definition of “Court’ 

but according to Sec. 3 of the Evidence Act the word 

court includes all magistrates. Quaere: Whether 

lut of “court” can be held to apply tc 

06%^' r G ° de ' 17 Gr ' U J ’ 491 = 34 P.R.Cr. 19,6 = 
3 « Ind. Cas. 171. y 

2. Evidence. 

~ S * 3 —Evidence—Admission of—Effect 

Admission of evidence f Qr one purpose in a suit 
is evidence for all purposes in the case. 37 Bo m 

=?5 = B°om lr 1 T 12 -6467(1913) M.W.N. 29 

17 CWN o'n' ,= * 4 M - L .J. 176 = 17 C.L.J. 146 = 
17 C.W.N. 358=17 Ind. Cas. 663 (P.C.). 

S. 3 — “ Evidence ”, 

Th * t mere swearing of the affidavit does not make 

tH hirb ?? ent c0nta,ned herein a piece of evidence 

proce h edin?° U itV V ° U ^ ^ b ° Und to admit in a judicial 
proceeding withrn the meaning of S. 3 Evidence Act. 

21-IT R /t? 65 ( Z = t 43 C.W.N. 1033 = 41 Cr.L.J. 

21 — I .L.R. (1939) 2 Cxi. 459=184 Ind. Cas. 468. J 

—-3. 3 — Evidence—Documents. 



should not be considered in its judgment though they 
may have been produced in another case between the 
same parties. 7 P.L.R. 1912=126 P.W.R. 1912=16 Ind. 
Cas. 488. 

-S. 3—“ Evidence ”—Meaning of. 

Per Macnair, A.J C.—The word “ evidence ” in 
the Act signifies only the instruments by means of 
which relevant facts are brought before the Court, 
viz., witnesses and documents, and by means of 
which the Court is convinced of these facts. 26 N. 
L.R. 229=125 Ind. Cas. 673=A.I.R. 1930 Nag. 

242 (F.B.). 

-S. 3—‘‘Evidence” and “Matters before it”— 

Meaning of. 

Every Court is bound to base its decision not merely 
on “evidence” but on “matters before it.” The expres¬ 
sion “matters before it” in S. 3 of the Evidence Act 
includes matters which do not fall within the definition 
of “evidence” as given in that section. Therefore in 
determining what is evidence othe than “evidence” in 
the phraseology of the Act, the definition of “evidence” 
must be read with that of “proved” given in the r said 
section. 79 Ind. Cas. 6o9=A.I.R. 1924 Nag. 385. 


3. “Fact”. 

-Ss.3, 59, 60 and 1x4—“Fact”—Statement of fact 

and request made to witnesees—Person who made the 
statement and request, not identified and not called 
as a witness—Fact not a relevant fact unless made a 
relevant fact by resort to a presumption under S. 114- 
Presumption of authority to make the request—Admissi¬ 
bility. 


The evidence of a group of witnesses was to the effect 
that when they were seated in the common room of the 
Lewis Jubilee Sanatorium before dinner chatting, a 
man came with the news that K was just dead, and 
he made a request for men to help to carry the body 
for cremation. One of such witnesses had a distinct 
recollection of this request as the news broke in upon 
the talk they were having and the thing had stuck in his 
memory. The man who so came into the common 
room had not been identified and was not a witness! 
On a question whether the evidence of this group of 
witnesses was admissible in evidence where the crucial 
question at issue was the time of death of K, 

Held, that the statement and request made by the 
man was a fact within the meaning of Ss. 3 and 
59 Evidence Act and that it was proved by the 
direct evidence of witnesses who. heard it, within the 
meaning of S. 60; but it was not a relevant 
fact unless the learned Judge was entitled to make it 
a relevant fact by a presumption under the terms of 
S. 114 of the Act. As regards the statement that K 
had just died, such a statement by itself would not 
justify any such presumption, . as', it might rest on 
mere rumour, but it can be held in relation to the 
fact of the request for help to carry the body for 
cremation, that it was likely that the request was 
authorised by those in charge at the residence of K, 
having regard to “ the common custom of natural 
events, human conduct and public and private 
business” and therefore to presume the existence of 
such authority. When such presumption is made, 
the fact of such an authorised request became a 
relevant fact, and evidence of that group of witnesses 
became admissible. 73 I.A. 246=1947 M.W.N. 7=49 
Bom. L.R 246=51 C.W.N. g8 = A.I.R. 1947 PC. 
19=1946 A.W.R. (P.C.) 182=1946 O. A. (P.C.) 182 

Tn-li » 1 -, Cas -, ' 77=’946 A.L.J. 44.1 = 13 B.R, 

fp L „ R v (' 947 ) K ar , (P.C.) fl 5 = (.946) 2 M r L.J. 
442 \r.ia.). 1. w 
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-S- 3— “Fact”— Misrepresentation of fact. 

A misrepresentation as to the intention of a person 
(on stating the purpose for which the consent is 
asked) is a misrepresentation of ‘fact* within the 
meaning of the section. i 7 P.R. Cr. 1916=18 Gr.L. 
J. 18 = 36 Ind. Cas. 850. 

4. ‘‘Fact in issue.” 

-S. 3 —Fact in issue if can be proved by one 

not called as a witness. 

A fact in issue cannot be held to be proved by 
secondary evidence of statements made by a person 
who is not called as a witness and who is held by 
the Magistrate to be a liar. 5 S.L R. 136=13 Gr.L. 
J. 28=13 Ind. Cas. 220. 


5. ‘‘Proved.” 

-S. 3—“Proved”—Tests. 

In judging whether a fact is or is not proved, the 
Court is entitled to take into consideration not only 
the statements of witnesses but also surrounding 
circumstances and the probabilities of the case. 
Even if the statements of the witnesses, standing by 
themselves, are open to criticism, a fact may be held 
established on such evidence read in the light of 
the surrounding circumstances. 4 A.I.Cr.D. 10 = 1950 
A. L-J. 596. 


-S- 3—“Proved”—Meaning of. 

If a fact is to be held “proved,” the Court must 
either believe it to exist or consider its existence so 
probable that a prudent man ought under the circum¬ 
stances of the particular case to act upon the sup¬ 
position that it did exist. 228 Ind. Cas. 251=48 
Cr.L.J. 168 = 48 Bom. L. R. 746 = A.I.R. 1947 Bom. 

38 (S.B.). 

S. 3—Proved—Benefit of doubt — Guilt of* 
accused—Burden of proof. 

When L was convicted of the offence of murder and K 
of abetment, the Chief Court set aside the conviction of 
K holding that evidence against L was overwhelming but 
the police report and the surrounding circumstances 
showed that probably K was implicated owing to 
his being extremely unpopular in the village, go P. 
L.R. 1909=19 P.VV.R. 1909 (Cr.) = 4 Ind. Cas. 992 = 
11 Cr. L.J. 130. 


S. 3 — Proved — Circumstantial evidence— 

conspiracy. 

Charge of conspiracy — Circumstantial evidence— 
Inference of guilt may be drawn only when the 
circumstances are such a s to be incapable of any other 
reasonable interpretation. 7 o Cal. L. Jour. 471. 


'S. 3 — Proved — Circumstantial evidence— 
Criminal trial—Inference of guilt, when justified 

In order to justify an inference of guilt, the circum 
tances from which such an inference is sought to b< 
rawn must be incompatible with the innocence of the 
accused and incapable of explanation upon any othei 
rea *! )nab,e hypothesis than that of his guilt. A.I.R 
Sjftx , 9 | = 1, 945 A.W.R. (H.C.) 287=1945 O.W.N 
IH.U) 334 (a)=i g4 6 A. L.J. 86=224 Ind. Cas. 366 
—47 Cr. L.J. 611. 


8—Proved — Circumstantial evidence— 
nviction on—When can be based—Benefit of 
—Rule as to, stated. 

The conviction in a criminal case must rest upon 
irect or circumstantial evidence and not on mere con- 
mi • ^^ erc the evidence is only circumstantial, it 
and • ° e incompatible with the innocence of the accused 
l “^capable of explanation on any other reasonable 
ypothesis than that of his guilt. In other words, 
’ruere the guilt of an accused person is doubtful, he 


must be given the benefit of that doubt and acquitted. 
But the doubt must be such as a reasonable mind enter¬ 
tains and that it must not be the doubt of a weak and 
vacillating mind hesitating or shirking to take a decision 
because there is an infinitesimal possibility of its being 
mistaken. If, therefore, the facts proved are incapable 
of explanation on any reasonable hypothesis other than 
that of the guilt of the accused person, the Court must 
act on the hypothesis of guilt and cannot refuse to 
convict merely because certain other hypotheses which 
are not reasonable hypotheses are possible. A.I.R. 1945 
Lah. 27=46 Cr. L J- 407 = 218 Ind. Cas. 145. 

-S. 3—Proved—Circumstantial evidence. 

Four things are required for the proof by circum¬ 
stantial evidence; 

(1) Circumstances should be fully established. 

(2) All facts should be consistent with the hypothesis. 

(3) Circumstances should be of conclusive nature and 
tendency. 

(4) They should actually exclude every hypothesis but 
the one proposed to be proved. 1941 A.L J. 416. 

——S. 3—Proved—Circumstantial evidence—Duty 
of Court. 

Jn a case for claim for value of a consignment, the 
defence was that the consignment was placed in shed 
No. 3 where it was looted by a mob in course of distur¬ 
bances which broke in Bihar in that month. The 
Munsif had found that there was a riot at the station on 
that day, but held that the fact that the particular 
consignment was looted was not proved: 

Held, that the trial Judge was wrong in ignoring the 
circumstantial evidence. He should have directed him¬ 
self first to the question whether the defence had proved 
that the consignment was in shed No. 3. If it was, the 
only reasonable inference would be that it was looted by 
the mob which attacked that shed. A.I.R. 1945 Cal. 
267. 

-S. 3—“Proved”—Circumstantial evidence. 

In the definition of ‘proof’ in the Evidence Act, 
no distinction is drawn between circumstantial and other 
evidence. In every case, the Court should consider the 
whole matter before the Court and proceed with pru¬ 
dence before acting on probabilities. A.I.R. 1931 Lah. 
529 = 32 P.L R. 461 =32 Cr.L.J. 1032 = 133 Ind.Cas. 446. 

-S. 3—“Proved”—Conjectures. 

Conjectures, however well-founded, cannot take the 
place of proof 39 P.L.R. 589. 

See also: A.I.R. 1944 All. 94= i 044 A.L.J. 87= 1944 
O.W.N. 36= 1944 A.W.R. (H.C.) 64=45 Cr.L.J. 573 = 
212 Ind. Cas. 309. 

Ss. 3, 67, 68,—“Proved”—Definition should be 
read along with Ss. 67 and 68. 

Because a witness is unable to point to the signature 
on a document of the person whose signature he pur¬ 
ports to have attested it does not necessarily follow that 
he has failed to prove that signature within meaning of 
Ss. 67 and 68. There is nothing in the Evidence Act 
which indicates that it is necessary for the attesting person 
in order to prove execution to point to the signature or 
mark made by the executant. S. 67, Evidence Act, 
only shows what has to be proved and S 68 what kind’ 
of evidence is essential for this purpose. If this 
evidence is forthcoming, there is no reason why the 
word “proved” in S. 3, Evidence Act should not be 
construed according to the definition. A.I.R. ig 4 r 
Oudh 40= 1943 A.W.R. (C.C.) 147=1943 O.W.N. 425 
= 210 Ind. Cas. 300= 19 Luck. 443. 

- S. 3 —“Proved”—Degree of proof. 

Where a reversioner is suing persons who are merely 
trespassers no strong proof is required of the death of a 
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nearer reversioner. A prudent man might within the 
meaning of the definition of “proved in S. 5, Evidence 
Act, consider the death of the nearer reversioner sufficien¬ 
tly probable on very little evidence. 103 = Ind. Oas. 

329=A.I.R. 1927 All. 687. 

- S. 3— “Proved” explained. 

“Legal proof” is neither more nor less than what is 
indicated by the definition of the word “proved” in S. 
3, Evidence Act. It is, however, the duty of the Court 
in each case to concentrate its attention on the relevant 
and admissible evidence and then to decide whether or 
not a particular fact has been proved from the evidence 
adduced in the case. While the Court is entitled to 
insist that the best possible evidence should be produced, 
no hard and fast rule aslo the quantum of evidence 
required for the proof of a particular fact can be laid 
down as this must necessarily vary with the circum¬ 
stances of each case. 

Conjectures cannot be accepted as substitute for proofs. 
A.I.R. 1944 All. 94=: 1944 A.L.J. 87= 1944 O.W.N. 36 
= 1944 A.W.R. (H.C ) 64=45 Cr.L.J. 573 = 212 Ind. 
Cas. 309. 

- S. 3— Proved—Duty of Court. 

A Court when it has to consider whether a fact is 
proved or not, must not expect evidence which 
cannot be produced or evidence which it is 
unnecessary to produce in view of the definition of what 
i6 required to prove a fact. The whole of the evidence 
must be considered together and the cumulative effect of 
it must be weighed. A.I.R. 1940 Oudh 35=1939 
O.W.N. 1114=15 Luck. 191 = 184 Ind. Cas. 521. 

- S. 3—Proved. 

Where, by his personal appearance before Court and 
by the affidavit averring that he is a European British 
subject, the applicant satisfies the Court that he is a 
European British subject, it amounts to a sufficient proof 
under S. 3, Evidence Act. A.I.R. 1935 Sind 244=37 
Cr.L.J. 312 = 29 S.L.R. 60=160 Ind. Ca6. 115. 

- Ss. 3, 134—Proved. 

The rule of the English Common Law that the testi¬ 
mony of a single witness is not sufficient to sustain an 
indictment for perjury is not a safe guide for the Indian 
Courts which are bound by statute law of India. A.I.R. 
1931 All. 362 = 32 Cr.L.J. 780 = 53 All. 598=131 Ind. 
Cas. 594 (2). 

- S. 3—“Proved”—Meaning of. 

When, after considering all the matters before it, if a 
Court believes a certain thing exists it cannot say that 
the thing is not proved 81 Ind. Cas. 901 = 25 Cr.L.J. 
i°77=A.I.R. 1925 Nag. 37. 

-S. 3—“Proved’’—“Not proved” “disproved" 

and “reasonable doubt”—Meaning of. 

The word “proved” means that it is so probable that 
a fact is established that a person should as a reasonable 
man act upon it. The law does not require that facts 
should be proved with anything like mathematical 
certainty. The word “disproved” is merely the converse 
of the previous proposition. The expression “not to be 
proved” indicates a state of mind between the two states 
of mind, when it is not possible to say precisely how the 
matter stands. “Reasonable” doubt is the doubt 
which reasonable men may reasonably entertain 
and not the doubt of a weak or vacillating mind. 31 
Bom. L.R. 515. 

-S. 3—“Proved”—'Test. 

, * P ist ? ict J ud 8 e in appeal held that in all pro¬ 
bability the tenant defendant had paid an enhanced 
rent but he declined to draw the inference that this 
rent was paid at the enhanced rate, contracted for by 
WC tenants as in h|i opinion it \yas absolutely impossible 


to determine what sum was paid; the finding involves 
an error of law as the test of proof applied U one not 
embodied in S. 3 of the Evidence Act. 23 C.LJ* 209 = 
34 Ind. Cas. 783- 

-S- 3— ‘‘Proved” and “Disproved” — Test. 

The test of whether a fact in issue was proved or 
disproved is whether a prudent man after considering 
the matters before him deemed it proved or not, and 
the Courts can never be boundby any rule but by their 
Judicial discretion. . The same rule of evidence applies 
both to Civil and Criminal trials. 40 Cal. 898=18 
C.W.N. 185=23 Ind. Cas. 25. 

-S. 3 —‘Proved’—Objection that more evidence 

might have been adduced. 

Where there is sufficient evidence of a fact it is no 
objection to proof of it that more evidence might have 
been adduced, demonstrations or a conclusion at all 
points- logical, cannot be expected nor can a degree of 
certainty be expected of which the matter in question is 
not reasonably capable. 39 Cal. 245=16 C.W.N. 265 
= 13 Ind. Cas. 577. 

•-S- 3—“Proved”—Uncorroborated evidence of 

plaintiff. 

When the claim is put forward against the estate of a 
deceased, the evidence of the plaintiff, though uncor¬ 
roborated, may be acted upon, but such evidence must 
be carefully tested and scrutinised. 12C.L.J. 470= 
8 Ind. Cas. 796. 

-S. 3—“Proved”—Uncorroborated evidence of 

plaintiff. 

Where a person prefers a claim against the estate of a 
deceased person which has devolved upon a minor, he 
cannot sustain the action solely by his own deposition. 
5 Bom. L.R. x 8t . 

——S. 4—Discretion of Court. 

Under S. 4, Evidence Act, it is open to a Court upon 
proof of a marriage to hold as proved the subsistence of 
that marriage on later date unless and until it is 
disproved. A.I.R. 1943 Cal. 76=I.L.R. (1942) 2 Cal. 
2 99=75 C. L. J. 301 = 46 C.W.N. 729=205 Ind. 
Cas. 344. ' • | 

-S- 4—Discretion of Court. 

Under S. 4, Evidence Act it is open to the Court upon 
proof of the marriage on a certain date either to regard 
as proved the subsistence of the marriage on a certain 
subsequent date unless and until it is disproved, or else 
to call for proof of it, using the discretion entrusted to 
the Court by the first clause of S. 4 in a judicial manner 
according to the circumstances of the case. A.I.R. 
1941 P. C. 11 = 1941 O.W.N. 565 = 7 B.R.650=1941 
A.W.R. (P.C ) 27=193 Ind. Cas. 209 (P.C.). 

-S. 4—Evidence of accomplice. 

It is not desirable-that in cases where the evidence 
of an accomplice it tendered, the Court should call for 
proof of the presumption that he is unworthy of credit 
unless corroborated in material particulars. It is unsafe 
to convict upon the uncorroborated testimony of an 
accomplice alone, although it is not illegal to do so. 
The Court should, therefore, regard an accomplice as 
prima facie unworthy of credit; but this presumption 
which it is open to die Court to draw ‘is not a hard 
and fast presumption but one which may be displaced 
in the circumstances of a particular case. A.I.R. * 93 ® 
Rang. 177=1938 Rang. L.R. 190=39 Cr.L.J. 581 — 175 
Ind. Ca 8 . 465 (F.B.). 

■ ■ S. 4. .p. 

Notification of imposition of tax is conclusive proof 
and therefore, the Court must, under S. 4» Evidenc® 
Act, regard it as proved that the tax was imposed « 
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accordance with the provisions of the C. P. Municipali¬ 
ties Act, 1922. A.I.R. 1937 Nag. 168= I.L.R. (1937) 
Nag. 4*4=170 Ind. Cas. 133. 

■■ S 4—Official acts. 

Although official acts may be presumed to have been 
regularly performed, such presumption cannot supply 
deficiency in the proof. A. I. R. 1933 Cal. 347 = 56 
C.L.J. 5^3 = 34 Cr.L.J. 549=143 Ind. Cas. 285. 

-S. 4—Presumption—Possession. 

Per Dawson Miller, C. J.— Possession, however, is 
not necessarily the same thing as user and if the land 
is of such a nature as to render it unfit for actual 
enjoyment in the usual modes it may properly be 
presumed that the previous possession of the plaintiff 
continued until the contrary is proved This presump¬ 
tion is a presumption of fact. It is by no means 
conclusive and whether it should be applied or not 
must depend upon the facts of each particular case. 

Per Mullick, J.—In every case the Court may draw 
a presumption as to possession from title. It is a 
presumption of fact which the Evidence Act expressly 
warrants by S. 114. S. 4 of that Act enacts that the 
Court may regard the fact as proved unless and until 
it is disproved or may call for proof of it. The discre¬ 
tion of the Court is to be exercised with due regard to 
the nature of the land and the evidence in the case. 
2 P.L.T. 55= 1921 P.H.C.C. 118 = A.I.R. 1921 Pat. 158. 

S- 4—Presumption—Powers of Court—Public 
purposes—Declaration in acquisition. 

The fact that the declaration may be conclusive as 
to the land being needed for a public purpose docs not 
in any way debar the Court from enquiring into the 
validity ol the steps which led up to that declaration. 
48 Cal. 916 = A.I.R. 1921 Cal. 159. 

S. 4 —Scheme suit—Burden of proof. 

A Court is not bound to decide in a scheme suit, 

whether the alienations of the trust property were 

binding on the institution. Where a person sets up 

that a temple is a public one, the burden lies on him to 

P r j VC J l * (1916) 2 M.W.N. 351 =4 Ind. L W. 444=37 
Ind. Cag. 688. 

_ S. 4 “ Shall presume ”—Meaning of—Agra 

Tenancy Act (1901), S. 201 (3). 

The words ‘shall presume” in the section mean 
~^ Cr ® ' s irrebuttable and conclusive presumption even 
if the parties are members of a joint Hindu family. 
33 A 1 h 79Q(F.B.), Foil. 103 Ind. Cas. 346 = 25 A L.J. 
700—8 L R.A. Rev. x68 = A.I.R. 1927 All. 810. 


S- 5 - Synopsis. 

I. Admissibility 

Conduct of party 
3 * Depositions 
4. Exceptions 
5 - Irrelevant evidence 
6. Objection to admissibility 
7 * Relevancy of evidence 
8. Relevant facts 
9 * Third party’s documents 
Weighing of evidence 


1. 


Admissibility. 


'S. 5—Admissibility. 

All answers to questions not relating to issues 1 
jjuj 1 are .tiattowlWe. A.I.R. ,944 Mad. 195 = 

£%■»* 1 s - '—■» 

‘-’T'S. 5— Admissibility. 

for of agreement to sell—Agre< 

registered admissible in evidence. 1931 M.W.N 


-S 5—Admissibility of evidence—Doubtful or 

remote relevance. 

When considering the question of admissibility, the 
Court should lean always in favour of the accused, and 
exclude all evidence tendered by the prosecution which 
is ol doubtful or remote relevance. A.I.R. 1936 Cal. 73 
=40 C.YV.N. 432 = 37 Cr.L.J. 394 = 63 Cal. 929 = 64 
C-LJ. 154=161 Ind. Cas. 74. 

“S 5 Admissibility of evidence—Murder. 

W here the sole point lor derision is whether the 
accused were parties to a murderous attack on the 
Police, it is quite unnecessary and indeed wholly 
irrelevant to consider whether they were terrorists or 
members of any other body. A.I.R. 1936 Lah. 341 = 

16 Lah. 345 = 37 P-L.R. 605 = 37 Cr.L.J. 504=161 Ind. 
Cas. 900. 

— S. 5 Admissibility—Question whether person 

died as Hindu or Muhammadan. 

Where it is alleged that a Hindu Jat became a 
Muhammadan, the question whether he died as a 
Hindu or as a Muhammadan is not to be decided by 
evidence as to his conversion many years ago; it is to 
be decided by the consideration of the evidence, oral 
and documentary, of more recent years. A.I.R. 1936 
All. 202=1936 A. L.J. 488= 1936 A.W.R. 198=160 
Ind. Cas. 48. 

— -S. 5 — Admissibility. 

The opinion recorded by the Income-tax Officer 
that there was separation of the family and had sepa¬ 
rate grain business i s irrelevant i n the civil suit and 
was rightly excluded f r o m consideration. 19 Nag. 
L. Jour. 287. 

2. Conduct of party. 

-S. 5—Conduct of a party. 

In a suit against the son of a lambardar for pro¬ 
fits, the evidence brought to prove that there was 
difficulty in the collection of the rent and to prove 
that on the death of the lambardar no one could be 
induced to take his place is relevant and admissible. 
9 L.R.A. Rev. 23 = 107 Ind. Cas. 702 = A.I.R. 1928 
All. 166. 


3 . Depositions. 

-S. 5 —Depositions—Cr. P. Code, S. 360 - 

Non-compliance with S. 360 does not make re¬ 
cord entirely inadmissible in evidence. 

The provisions of S. 360 Cr. P. Code, are manda¬ 
tory. But non-compliance does not legally result 
in the total inadmissibility of the record of evidence 
and in the absence of any definite provision of law 
entailing inadmissibility, each case of non-compli¬ 
ance must be considered by the Court on its own 
merits and the document which purports to be the 
record can be admitted, but without the presump¬ 
tion laid down in S. 80 of the Evidence Act, and, 
therefore, open to question by the defence and 
appraisal by the Court- 

The law itself does not expressly lay down that 
the least failure to comply with the provisions of 
S. 360 renders the whole document inadmissible. 
Where therefore there has been an attempt by the 
presiding officer to comply with its provisions and 
to secure the accuracy of the record of evidence 
the provisions of S. 80 do not lead to complete 
exclusion of the document, and the Court is hound 
to admit under S. 5 but it is open to each side to 
adduce evidence as to its faithfulness or otherwise 
and as to the degree of presumption under S. 80 
and the weight to be attached to it. 86 Tnd. Cas. 33 
= 16 S-L.R. 255 = 26 Cr. L. J. 657 = A.I.R. 1921 Sind 
15 J • 
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4. Exceptions. 

-S. 5—Exceptions to—Strict construction. 

Exceptions such as in S- 117 Cr. P- Code to the 
general rules of evidence must only be applied to 
the cases to which they are confined by the legisla¬ 
ture. 34 Mad. 255=21 M.L.J. 488=8 M. L. T. 347 = 
(1911)1 M.W.N. 34=11 Cr.L.J. 663 = 8 Ind. Cas. 
493. 


-S.5—Objection to admissibility—Stage for. 

A document can be objected to as irrelevant at 
any time. A document can be objected to as in¬ 
admissible as opposed to irrelevant at the first 
hearing only. 109 Ind. Cas. 728= 10 L.L.J. 370 = 
A.I.R. 1928 Lah. 428. 

7. Relevancy of evidence. 


* 5. Irrelevant evidence. 

-S. 5—Irrelevant evidence—Omission to 

object—Effect. 

Even if the party affected has not objected, an 
irrelevant evidence cannot be admitted and consi¬ 
dered. A.I.R. 1945 Cal. 492 = 49 C.W.N. 791 = I.L.R. 
(1946) 1 Cal. 149. 

-S. 5—Irrelevant evidence—Omission to ob¬ 
ject—Effect. 

.Omission to object to admission of irrelevant 
evidence does not make it relevant. A.I.R. 1936 
Lah. 114. 


-S. 5—Irrelevant evidence—Omission to ob¬ 
ject—Effect. 

When a piece of evidence is irrelevant, the erro¬ 
neous omission before the lower Courts to object 
to the admission of that evidence does not make 
that evidence relevant. A.I.R 1931 Mad. 601 = 1931 
M.W.N. 261 = 135 Ind. Cas. 572. 

——S. 5—Irrelevant evidence—Omission to 
object—Duty of Court. 

The mere omission to object to a document which 
is not in itself admissible as evidence does not con¬ 
stitute that document evidence so as to be available 
to either party at the trial. It is clearly the duty of 
the Judge, apart altogether from any objection by 
the parties or their pleaders, to exclude irrelevant 
evidence. 1921 P.H.C.C. 17 = A.I.R. 1921 Pat. 61 = 

5 Pat. L.J. 410 = 57 Ind. Cas. 561. 


6 . Objection to admissibility. 

-S. 5—Objection to admissibility—Stage for 

—Relevancy and proof. 

An erroneous omission before the lower Court to 
object to the admission of evidence does not make 
that evidence relevant. tr - - 

. This, however, applies only where the document 
is per se irrelevant or inadmissible and no objec¬ 
tion was taken to its admissibility. ' • 

Where evidence is admitted in the trial Court 
without any objection to its reception and the evi¬ 
dence is admissible and relevant, then no objection 
will be allowed to be taken to its reception at any 
stage of the litigation on the ground of improper 
proof. But if the evidence is irrelevant or inadmis¬ 
sible, as for instance, owing to want of registra¬ 
tion omission to take objection to its reception 
does not make it admissible and the objection may 
be raised even in appeal for the first time. 

I he question of relevancy is a question of law 
and can be raised at any stage but the question of 
proof is a question of procedure and is capable of 

962=22^'Ind*. Ca^m' 6 B ° m * 193 = 47 ^ L R ' 

5 ~~? j J * ect *° n to admissibility—Stage for. 

the reWanrv n appear that any objection on 
the 1 11 f 3 docu 1 m ^t was taken -at the time 
HiAf W ?J in th * lower Court, the 

obttiT \Hot . be -justified in allowing such 

?o]c C ir j f °’J e ta k en m the second appeal. A.I.R. 

3S2Ls?M.L!w. ( 32L } 1 MXJ - 378=1945 M - W ' N - 

1 •■411 4 . * * 1 


- -S. 5— Relevancy of evidence — Court’s 

powers—Extent of. 

In determining the relevancy or otherwise of any 
evidence the Court cannot consider matters beyond 
the purview of Evidence Act. 12 A.L.J. 285 = 15 
Cr. L.J. 429=24 Ind. Cas- 165. 

-S. 5—Relevant evidence—Murder trial. 

In the trial for the murder of a particular person 
the case against the accused under trial, should be 
determined on evidence which is relevant and ad¬ 
missible under the Act and on the strengh of evi¬ 
dence which the Court may consider necessary to 
record and appreciate w th reference to two entire¬ 
ly different murders committed by the accused. 62 
Ind. Cas. 545 = 22 Bom. L.R. 1274 = 22 Cr.L.J. 529. 

8. Relevant facts. 

——S. 5—Relevant facts. 

The cross-examination and the examination in 
chief must relate to relevant facts, in order that 
statements made in the course of such examina¬ 
tions may be admissible. 5L.B.R. 4=9 Cr. LJ. 
576 = 29 Ind. Cas. 34. J 

9. Third party’s documents. 

-S. 5—Third party’s documents. 

Documents relating to land on the boundaries of 
the land in suit are not admissible for the purpose 
of showing possession of the disputed land. 91 Ind. 
Cas. 688 = A.I.R. 1926 Cal. 479. 

-S. 5—Third party’s documents. 

The recitals of boundaries of other lands in docu¬ 
ments between third partie’s are not admissible-in 
evidence either with regard to a question of 
boundaries or as to the nature of the land. 91 Ind. 
Cas. 449 (Cal.). 

10. Weighing of evidence. 1 ’ 

——S. 5—Weighing of evidence—Presumption 
ot innocence. 

Where the facts proved in a case are perfectly 
consistent either with the innocence or guilt of the 
accused, the presumption of innocence should 
prevail. 6 Bom. L.R. 551. M 

—S.5—Weighing of evidence—Prosecution story 
taken as a whole false—Accused is entitled to 
an acquittal, even if parts of the story be true. 

6 C.W.N. 380. J ; 

-S. 6. Synopsis. }| 

1. Illustration, (a) , 

2 . Charge of Conspiracy 'SB 

3. False Complaint 

4. Hearsay evidence , 

5. Irrelevant evidence 1 j 

6. Rape '/ J 

7. ‘Res gestae* . { 

8. Statement by testator before registering- 

officer iy|| 1 

9. Statement made to police 11 

10. Unlawful Assembly ’ 111 
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1. Illustration, (a). 

- S. 6, Illust. (a) — Remarks of persons not 

eye-witnesses. 

The word “by-standers” in S. 6 ,illust. (a), means 
persons present at the time of occurrence and not 
those who are attracted to the spot after the occur¬ 
rence. Hence the remaiks of persons who are not 
eye-witnesses must be regarded as hearsay because 
they must have picked up the news from others. 
A.I.R. 1945 Lah. 46 = 46 P.L.R. 353= I.L.R. (1944) 
Lah. 461 = 218 Ind. Cas. 242 = 46 Cr. L. J. 431. 

0 ^ ‘ ft .« \ 4 

—S. 6 . Illust. (a)—Remarks of person not eye¬ 
witness. 

Evidence of a witness who was not present at the 
occurrence but only deposed to circumstances after 
the occurrence is not admissible to prove facts 
relating to the occurrence. 91 Ind. Cas. 812 = 7 
L.LJ. 436=26 P.L.R. 674 = 27 C.L.J. 140 = A.I.R. 
1925 Lah. 578. 

——S. 6 , Illust. (a)—Remarks of eye-witness 
shortly after occurrence, if relevant. 

Hearsay evidence of the statement of aby-stander 
as to an occurrence would be admissible in evidence 
as a part of the res gestae only if it was made at 
the time the transaction was taking place or so 
shortly before or after it as to form part of 
the same transaction. If the transaction had 
terminated when the statement was made, it would 
be irrelevant. In this case a chowkidar deposed 
that one Gran up to him and stated that he had 
seen the accused person’s murder his mistress whom 
he had met by assignation and that he had run away 
from the place of occurrence to save his life. What 
interval of time passed between the murder and the 
alleged statement did not appear. G seemed to be 
quite sensible when he made the statement and the 
condition of his mind did not appear to be such as 
to exclude the supposition of his fabricating evi¬ 
dence or being tutored.—Held, that the statement 
was inadmissible in evidence. 11 C.W.N. 266. 

2. Charge of Conspiracy. 

-Ss. 6 and 5 —Charge of conspiracy to 

defraud companies — Evidence that accused 
acted as receiver for conspirators, if relevant. 

Where the main crime charged is conspiracy to 
defraud certain companies with three subsidiary 
charges relating to particular instances in which 
some of these firms had been cheated, any evidence 
which might show or tend to show that during the 
course of the alleged conspiracy, one of the accused 
had acted as a receiver for the conspirators, would 
not only be relevant to the issue, but would also be 
highly material. A.I.R. 1945 Cal. 441=47 Cr. L.J. 
202=221 Ind. Cas. 547=1. L. R. (1944) 2 Cal. 327. 

-S. 6 —-Charge of conspiracy. 

A conspiracy may be proved by other 
than oral evidence. It may be proved by the evi¬ 
dence of surrounding circumstances and the 
conduct of the accused both before and after the 
alleged commission of the crime. 9 Bom. L. R. 347 
=5 Cr.L.J. 329. r 

3. False Complaint. 

•*—8. •—False complaint. 

I Where the offence under trial is filing a false 
Complaint, what happened at the subsequent Police 
Investigation of the complaint forms no part of 
*he ret gestae. 85 Ind. Cas* 209*26 Cr. L.J. 
221 = 48 Mad. 640=21 M.L.W. 190=1925 M.W.N. 
&= A.I.R. 1925 Mad. 579=48 M. L.J. 195. 


. ^ • A 

— S. 6—1. Illustration (a). 

4. Hearsay evidence. 

-S. 6 —Hearsay evidence—Basis of action— 

Relevancy. 

Under the Evidence Act hearsay evidence is 
in-admissible to prove a fact which is deposed to on 
hearsay, but does not necessarily preclude evidence 
as to a statement having been made upon which 
certain action was taken or certain results followed. 

97 Ind. Cas. 785 = 24 M.L.W. 227 = A.I.R. 1926 Mad. 
1003- 

-S. 6 —Hearsay evidence—Statement by 

by-stander—Admissibility. 

A statement by a person alleged to be the 
eye-witness of a murder made to persons who 
came to the scene of occurrence after the murder¬ 
er has left the place, cannot be proved against 
the accused for the purpose of showing that 
their names were mentioned as murderers. In 
order to make the statement of a by-stander 
admissible it must have been made as contem¬ 
plated by S. 6 and illustration (a) to S. 6 at the 
time the transaction took place or so shortly 
before or after as to form part of the transac¬ 
tion. The statement would be irrelevant if 
made after the transaction is complete. The 
admissibility depends on the continuity of the 
transaction. 34P.R.Cr. 1914=26 P.L.R. 1915 = 
16 Cr.L.J. 184 = 27 Ind. Cas. 664. 

5 . Irrelevant evidence. 

-S. 6 —Irrelevant evidence—Applicability. 

A certain witness 9 tated that he had seen three 
w°men, who were sleeping in the same bari as the 
complainant and his wife that night, searching 
something at dusk. 

Held, that as the alleged search that evening 
was not part of the same transaction as the ab¬ 
duction at night, S. 6 could not make it admissible 
and as the women were'neither parties to the 
case nor agents to any party, S- 8 was inappli¬ 
cable, S. 9 was also inapplicable. 90 Ind. Cas. 
433 = 42 C-LJ. 111=26 Cr.L.J. 1553 = A.I.R. 1926 
Cal. 105. 

6 . Rape. 

-S. 6 —Rape. 

In absence of definite and reliable evidence that 
the outrage upon a girl in an offence under 
S. 376, l.P.C. and her statement of the occurrence 
to her father constitute together res gestae much 
value cannot be attached to the statement even if 
it is held to be admissible. A.I.R. 1930 Lah. 
337=31 P.L.R. 612=127 Ind. Cas. 862. 

-S. 6—Rape—Statements after transaction. 

Where the statement of the girl to her mother 
does not form part of the transaction., viz., the 
raping of the girl, or occur during it, but is made 
after the transaction is over, when the perpetrator 
had gone away and the girl came away from the 
scene of occurrence to her mother’s house, the 
statement is not relevant under S. 6 . 50 C.L.J. 

524=1930 Cr.C. 132=A.I.R. 1930 Cal. 132. 

-S. 6 —Rape—Statement by complainant after 

occurrence. 

In a case of rape, a statement made by the 
complainant immediately after the occurrence to 
another woman is admissible, not as evidence 
of the truth of the charge alleged, but as corro¬ 
borating the credibility of the complaint and of 
the evidence of the consistency of her conduct# 
19 Cr.L.J. 155 = 43 Ind. Gas. 443 (L.B.). 
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S. 6—Rape. 


Where the woman raped made a statement to 
her relative shortly after and committed suicide 
about three days after the occurrence, 

Held, that the statement was not admissible 
under S. 6. A.I.R. 1931 Mad. 233 (2) = 32 Cr.L.J. 
751 = 131 Ind- Cas- 456=1930 M.W-N. 702. 

7. “Res gestae”. 

-S. 6—Res gestae. 

The statement of a complainant made sometime 
after the occurrence is not admissible in evidence 
on the principle of res gestae. The declarations, 
to be admissible as res gestae should be contem¬ 
poraneous with the transaction in issue, that is, 
the interval should not be such as to give time 
or opportunity for fabrication and they should 
not amount to a mere narrative of a past 
occurrence. They are admitted when they aippear 
to have been made under the immediate influence 
of some principal transaction relevant to the issue 
and are so connected with it as to characterise or 
explain it. A.I.R. 1942 Oudh 130=43 Cr.L.J. 
280 = 1941 O.W.N. 1290=1941 A.W.R. (C.C.) 397= 
197 Ind. Cas. 839. 

-S. 6—Res gestae—Statement made to third 

party—Admissibility of. 

In certain cases, a witness may be asked to give 
particulars of what a person has said shortly 
after an occurrence and a complaint that such a 
person may have made shortly after an occurrence 
not as being evidence of the facts complained of 
but as being evidence of the consistency of the 
story of the complainant. This, however, is an 
exception to the general rule of evidence, which 
is, that statements may be psed against a witness 
as admissions, but one is not entitled to give 
evidence of statements, on other occasions by 
the witness in confirmation of his testimony. 
Where, therefore, a dispute between X and Y is 
whether X had agreed to make, a purchase from 
Y on a certain date, a statement in support of 
Y’s allegation in a letter written by Y to a third 
party is inadmissible either in examination-in-chief 
or in cross-examination. A.I.R. 1939 P.C. 146 = 
50 M.L.W. 81 =41 P.L.R. 622=182 Ind. Cas. 

c,l (Jr•(/•)• 


Cal. 372=42 C.L.J. 504=27 Cr.L.J. 266 = A.I.R. 
1926 Cal- 139. 

S. 6—Res gestae. 


•S. 6—Res gestae. 


It cannot be argued that because a fact or state¬ 
ment is not relevant under S. 6, Evidence Act it 
is not relevant at all. A.I.R. 1938 Oudh 26 = 

1937 0.W.N. 1058=13 Luck. 697=171 Ind. Cas. 
-S. 6 —Res gestae. 

Evidence of witnesses to whom complaint was 
made long after the incident is not admissible as 
such evidence JS not res gestae. A.IR. 1934 
Cal. 17=57 C.L.J. 447=150 Ind. Cas. 209. 

S. 6 —Res gestae. 

d£ vent ! P re « di ^and leading to assault on the 
deceased have to be considered in approaching the 

^ enc ; Jfd by the prosecution to prove the 

r ? f Q « e accused - A.I.R. 1934 Rang. 44=35 

Cr.L.J. 855 = 148 Ind. Cas. 1069 . 

~ gestae—After occurrence. 

renri* a fn ™ tne * s r te!1 ? at the time of the occur- 

gestae und! S r P I C 5; ° f o the OCcurre nce itself is res 

fn event ^h; u' ?* . But , a statemen t with regard to 

be nart nfrL ^/rP^ee a year a ^° WouM not 
Oe part of res gestae. 92 Ind. Cas. 442 = 53 


Whenever recollection comes in, whenever 
there is opportunity for reflection and explana¬ 
tions, then statements cease to be Part of the res 
gestae. 4 L.L.J. 491 = A.I.R. 1921 Lah. 258. 

8. Statement by testator before registering 

officer. 

-S. 6—Statement by testator before regis¬ 
tering officer—Admissibility of. 

Statements made by a testator at the registra¬ 
tion of the will are admissible in evidence. 
37 M.L.J. 489=47 Ind. Cas. 611. 

9. Statement made to police. * 

-S. 6—Statement made to police. 

Statement of a person, differing from a writ¬ 
ten report handed over by the same person but 
written by another, cannot be admissible against 
person writing the report. 17 A.L.J. 760 = 20 
Cr.L.J. 311 =50 Ind. Cas. 487 . 

10. Unlawful assembly. 

-S. 6—Unlawful assembly—Statements of 

members. 

Evidence of statements, made by members of 
an assembly the promoters of which were charged 
with offences under S. 325 read with S. 149, 
I.P.C., of their determination to force their way 
through the police forms evidence of a part of 
the res gestae and is admissible to indicate that 
the promoters’ intention to ignore the police 
orders had been communicated to sections of the 
crowd. 90 Ind. Cas. 918=3 Rang. 352=26 Cr.LJ. 
1622=A.I.R. 1925 Rang. 354. 


-S. 7—Absence of entry—Relevancy. 

The absence of an entry in an account book is 
a relevant fact, under either S. 7 or S. 8 or S. 11 
the Evidence Act. 76 Ind. Cas. 327=A.I.R. 
1924 Nag. 22. 

-S. 7—Evidence that there were foot-print 3 

near scene of occurrence. 

Evidence that there were foot-prints at or near a 
scene of offence or that these foot-prints Came 
from a particular place or led to a particular 
place, is relevant under S. 7 of the Evidence Act. 

^• I A R, T 19 T 42 ^? ind ' 11=LLR - < 1941 > Kar ‘ S2S=i 

43 Cr.L.J. 308=198 Ind. Cas. 110. 

-S. 8 Synopsis. '3 a • 

1 . Complaint by deceased of apprehension 
of danger to life 

2 * Conduct sdO 

3. Disappearance of accused after occur¬ 

rence 1 - 1 ' ■ lUO 

4. Evidence of excessive claim by insured 
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6 . Informer’s statement 

7. Joint act of several persons 
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9. Preparation F 

10. Previous attempts to kill. 
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i; Complaint by deceased of apprehension 

of danger to life. 

.-S. 8—Complaint by deceased regarding 

apprehension of danger to life. 

A written complaint by the deceased to the 
S.D.O. stating that he apprehended danger to his 
life, liberty and reputation, would ,be admissible in 
a trial for conspiracy to murder the deceased under 
S. 8 , Evidence Act, of conduct of the deceased 
an offence against whom was the subject of the 
trial, such conduct being influenced by his fear of 
injury. A.I.R. 1938 Cal. 51=66 C.LJ. 225 = 42 
C.W.N. 129=39 Cr.L.J. 161 = I.L.R. (1938) 1 Cal. 
200=173 Ind. Cas. 65. 

2. Conduct. 

—-S. 8—Conduct 

Even if the statement made by the accused which 
led to the discoveries were not taken into considera¬ 
tion, the conduct of the accused in disclosing the 
places where the articles were concealed by them 
and producing the same is relevant under S* 8 . 
A.I.R. 1946 Nag. 120= I.L.R. (1945) Nag. 931=47 
Cr.L. J. 441=222 Ind. Cas. 389. 

——8.8—Conduct. 

The fact that the father took no interest in the 
child by itself is not of much value in establishing 
illegitimacy of child nor can the fact whether the 
father did or did not perforn*the funeral obsequies 
of his wife be of very great assistance either. 
A.I.R. 1942 Mad. 129 = 54 L.W. 411 = 201 Ind. Cas. 
39. 

—S. 8^Conduct. 

When a person is accused of a crime, the fact 
that, either before or at the time of> or after the 
alleged crime, he destroyed dr concealed evidence 
or prevented the presence or procured the absence 
of persons who might have been witnesses, or 
suborned persons to give false evidence respecting 
it, is relevant. A.I.R. 1941 Oudh 130 = 42 Cr.L.J. 
165=1941 O.W.N. 133 = 1941 A.W.R. (C.C.) 59= 
191 Ind. Cas. 466. 

S. 8—Conduct. . . 

On the question of conversion of a person, it is 
relevant and important to learn from the conduct 
and statements of his Hindu wife whether she 
thought herself to be the wife of a Hindu or 
Muhammadan. A.I.R. 1939 P.C* 249=6 B.R. 1—44 
C.W.N. 66 = I.L.R. (1940) Kar. (P.C.) 1 Sup. = 183 
Iftd, Cas. 662 (P.C.) 

•—8. 8 —Conduct—Accused pointing out shop 
where he purchased crackers. 

Quaere—Where a Magistrate does not act, under 
S. 164 or S. 364, Criminal P. C., and gives evidence 
to the effect that the accused pointed out a certain 
shop alleging that he had purchased crackers from 
that shop, whether only the statement or even the 
gesture of pointing out the shop is excluded from 
evidence. A.I.R. 1937 Lah. 746=39 P.L.R. 453 = 
39 Cr.L.J. 262=173 Ind. Cas. 105. 

—•'“S. 8—Conduct. . , 

Per Broomfield J.— Gestures of the deceased 
shortly before his death in reply to questions put to 
him as explained by the questions will be relevant 
*s conduct under S. 8, Evidence Act. 

Per Wassoodew J. —The form of the question 
Cannot affect the admissibility of the signs if such 
•fgns are rendered admissible under the Evidence 
Act. Tht evidence of this kind is admissible under 

S. 32* a$t under S* 8, Evidence Act. A.I.R. 1936 


Bom. 372 = 38 Bom. L.R. 818=37 Cr.L.J. 1140 = 
I.L.R. (1937) Bom. 68 = 165 Ind. Cas. 422. 

•-Ss. 8, 27, 24—Conduct — Conversation 

between accused and Police. . 

Where on information contained in the confes¬ 
sion of an accused, a visit was made by that 
accused himself, together with certain witnesses 
and police officers, to a spot where arms were 
concealed, and during the time that the arms were 
dug on the information of the accused person in 
custody, various conversations took place between 
the accused and the police which amounted to 
conversation to the detriment of the accused person 
and actually adding to the confession he had 
already made, then the conversation is admissible 
in evidence as proof of conduct and the whole of 
this evidence cannot be excluded because, presuma¬ 
bly, the whole incident is tainted by the verbal 
communications which the accused made to the 
police at the time of the search. A I R. 1936 Cal. 
316=63 C.L J. 232 = 37 Cr. L.J. 775 = 63 C- 1053 = 
163 Ind. Cas. 41. 

_S. 8 —Conduct—Spot of hiding ornaments 

shown and ornaments dug out. 

Where the accused gives information which leads 
to discovery, and the exact spot where the orna- 
mtnts are buried is shown, and they are dug out 
from there, the question is not so much whether 
the accused was in physical possession of the orna¬ 
ments but the important point is rather that the 
circumstances and the conduct of the accused point 
clearly to his knowledge of the exact spot where 
the ornaments were, and in the absence of any 
explanation, the reasonable inference is that he put 
them there himself, and such conduct is admissible 
under S. 8, Evidence Act and this fact, taken along 
with other evidence of his being seen with the 
deceased, is sufficient to warrant a presumption of 
complicity in murder. A.I.R, 1936 Nag. 200—I.L.R. 
(1936) Nag. 78 = 37 Cr.L.J. 1047 = 164 Ind. Cas. 964. 

-S. 8 —Conduct. 

The conduct of a person who was no party to 
the crime and was not called as a witness cannot be 
admissible under S« 8, Evidence Act. A.I.R. 1935 
Nag. 81 = 17 N.L.J. 274. 

-Ss. 8 and 9 —Conduct. 

The fact of the production of the share of the 
property of one particular accused involved in a 
decoity case is admissible as conduct under S- 8, 
Evidence Act and if the fact of production is 
admissible then the circumstances in which the 
production took place are also relevant under S. 9. 
A.I.R. 1932 Bom. 286=34 Bom. L.R. 303=56 Bom. 
172=33 Cr.L.J. 396= 137 Ind. Cas. 174. 

_S, 8 —Conduct—Subsequent conduct—Value 

^Different persons are differently constituted and 
that some accused even though innocent delibe¬ 
rately abscond rather than face the ordeal 01 a 
criminal trial and that some other innocent accused 
do equally foolish things such as make a false 
admission of guilt or pay off the amount said to 
have been stolen or embezzled in the vain hope 
that they may escape a criminal prosecution or get 
off with a light punishment. Such subsequent 
conduct cannot dispense with the positive proof of 
the guilt of the accused, the burden of which lies 
upon tne prosecution. When once the Crown has 
established the guilt of the accused by the evidence 
gi prosecution witnesses then such subsequent 
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conduct may be utilized as furnishing further proof 
of the correctness of the conclusion as to the guilt 
of the accused drawn from the evidence of the 
prosecution witnesses; by .itself, however, it ca 
furnish no legitimate proof o' the .2u ]t of the 
accused. 7 O.W.N. 564 = A.I.R. 1930 Oudh. 324. 


—S. 8-Conduct—Approver. 

The mere fact of an accused person having taken 
the Magistarate to a particular spot and pointed 
out the several places, where the various incidents 
narrated by the approver took place, is not admis¬ 
sible as evidence of conduct nor is it ot any value 
in determining his gu It. 121 Ind. Cas. 497-1929 
Cr.C- 426 = 31 Cr.L.J. 269= A.I.R.* 1929 Lah. 794. 


_S. 8—Conduct—Construction of deed. 

Per Mukerji J.—Where the meaning of the 
document regarding certain transactions ‘is not 
clear, the conduct of the parties is admissible in 
evidence to show in what light they themselves 
regarded the transactions- 

Per Ashworth, J.—Subsequent conduct. is only 
admissible for the purpose of construing a deed 
when it is impossible to arrive at a clear finding as 
to the meaning of the deed from its own terms and 
from surrounding circumstances. Ill Ind. Cas. 701 
= 25 A. L. J. 849= A.I.R. 1928 All. 34. 


-S. 8—Conduct—Robbery and assault. 

A statement made by the deceased immediately 
after the robbery regarding the robbery and also 
regarding the assult committed in the course of 
the robbery, is admissible showing conduct, though 
the person who made it cannot be called to depose 
to it on oath. 106 Ind. Cas. 698 = 6 Pat. 747 = 9 A.I. 
Cr. R. 379=29 Cr. LJ. 106=A.I.R. 1928 Pat. 162. 


S. 8—Conduct and character.—Criminal ten¬ 


dency—Acts which formed basis of prior 
charge —Relevancy. 

It is not competent for the prosecution to adduce 
evidence tending to show that the accused has 
been guilty of criminal acts other than those 
covered by the indictment, for the purpose of 
leading to the conclusion that the accused is a 
person likely from his criminal conduct or charac¬ 
ter to have committed the offence for which he is 
being tried. On the other hand, the mere fact 
that the evidence adduced tends to show the com¬ 
mission of other crimes does not render it inadmis¬ 
sible if it be relevant to an issue. (1894) A. C. 57, 
Foil. * 

Evidence of defalcations both prior or subse¬ 
quent whether such defalcations formed the basis 
of another charge on which the accused may have 
been acquitted or not are admissible in evidence 
to prove guilty intent as also to anticipate the 
defence of the non-existence of such intent. 97 

Ind. Gas. 1041=21 S.L.R. 55 = 27 Cr.L.J. 1217 = 
A.I.R. 1927 Sind 28. 


*“—S. 8—Conduct—Murder case. 

The fact that the accused pointed out the place, 

■ . . .. ^ J oun d as being the place at 

which it was concealed, and the fact that shortly 
after the crime he was in a very agitated state and 
made a statement which led to his being asked to 
show the spot where the weapon used in the com¬ 
mission of the murder was concealed are evidence 
of conduct under S. 8 of the Evidence Act, which 
fender highly probable, the oral evidence in the 
case and indicate that the accused was the raur- 

!™ er \ 8 r Ca s-664 = 26 Cr. LJ. 840 = 21 M.L.W. 

199= A.I.R. 1925 Mad. 574. 


■S 8—Conduct—Offence under S. 147,I.P.C. 


—Subsequent conduct. 

Where the evidence against a person-, charged 
with an offence under S- 147, I.P.,C. is .open to 
doubt, his conduct, sometime after the occurrence 
cannot be taken to be evidence under S- 8 of the 
Evidence Act and cannot be used against him in 
the case. 21 Cr. L.J. 167 = 54 Ind. Cas. 775 (Pat). 


Ss. 8 and 27—Conduct—Accused pointing out 

l 4- ti. 1:«« ^rr: ~~- 


spot to Police officer. 

If an accused accompanies a Police officer and 
points out the spot where the stolen property is 
concealed it amounts to conduct, proof of which is 
admissible under S. 8. (1916) 2 U.B-R. 114=35 Ind. 
Cas. 962. . . C 


S. 8—Conduct of parties—.Intention. 

- . . * . I* - . 1 A _ 
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The conduct of.'the parties af.ter the transaction 
is important in order toi ascertain the intention of 
the parties' as to when::the property should pass. 
(7 P- R. 1897 and 68 P. R. 1900. Ref). 27 P. L. R r 
1911=41 P.W.R. 1911=55 P- R. 1911 = 9 Ind. Cas, 
547. 


S. 8—Conduct—Proof of conspiracy. 

m. « « • % 
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A conspiracy may be proved by the evidence of 
surrounding circumstances and the conduct of the 
accused both before and after the alleged commist 
sion of the crime. 9 Bom. L.R, 347 = 5 Cr.L.J. 329. 


3. Disappearance of accused after 

occurrence. 


. 

S. 8—Disappearance of accused after ...occur¬ 


rence. , 

Disappearance of the accused after the occurrence 
is a circumstance which, in the absence of any 
plausible explanation, might be taken into considera¬ 
tion against them. The failure of the accused to 
put forward any explanation must, therefore, be 
regarded as a point in favour of the prosecution. 
At the same time it would be more satisfactory if 
the Magistrate or the Sessions Judge questions the 
accused under S- 342, Criminal P.C., particularly 
with regard to their disappearance. A.I.R. 1941 
Oudh 517 = 42 Cr.Lj. 758=1941 O.W.N. 981 = 1941 

A.W.R; (C- C.) 265 = 195 Ind. Cas. 630J 


S. 8—Disappearance of accused aftet? 


occurrence. ' 

Mere absconding of an accused person should not 
form the basis of a conviction. It comes in as a very 
useful piece of corroborative evidence if there is 
other evidence to connect the accused with the 
crime, but per se absconding is not enough to 
bring home the charge to the person who has 
absconded. A.I.R. 1936 Pesh. 169=37 Cr.L.J. 988— 
164 Ind. Cas. 630. c - 


•tc 


S. 8—Disappearance of accused after 


occurrence. 

Although the mere fact that an accused person 
absconds cannot in itself be taken as .proof of his 
guilt, it is of great corroborative valtie when 
weighing direct evidence- A.I.R. J93?Pesh. 75—30 
Cr.LJ. 958=156 Ind. Cas. 433. 
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•S. 8—Disappearance of accused after occur- 
rence. . ^ * * jjp 

The mere fact that an accused has 
will not necessarily fix him with guilt but the ta 
is undoubtedly a piece of relevant evidencenga 

him which shoul 1 lu tak-M into consideration.3 

P-L R. 740. . .- 
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—S. 8—Disappearance of accused after occur¬ 
rence. 

Conduct like that of absconding, though it may 
raise presumptions, is at most corroborative, and is 
not in itself sufficient to substantiate a charge in the 
absence of substantive evidence. A.I.R. 1933 Pesh. 
28=34 Cr. L. J. 386 = 1 4 2 lnd. Cas. 392. 

4. Evidence of excessive claim by insured. 

-S. 8—Evidence of excessive claim by 

insured is inadmissible. 

Where the allegation against the insured is that 
the fire was intentionally caused by him, the fact 
that the claim made by the insured against the 
insurance company after the fire was excessive, is 
inadmissible in evidence. A.I.R. 1941 Rang. 324 = 
1941 Rang. L.R. 566=43 Cr. L.J. 373=198 lnd. 
Cas. 455. 

5. First informant. 

-S. 8 —First informant. 

Where the first informant is alive, the first infor¬ 
mation cannot be regarded as substantive evidence 
but where he is dead, it is admissible under S. 32 (1) 
or S. 8, Evidence Act. A.I.R. 1943 Cal. 74 = 1.L.R, 
(1942) 2 Cal. 144 = 44 Cr. L.J. 322 = 205 lnd. Cas. 
92* 


6 . Informer’s statement. 

-S. 8—Expl. 2—Informer’s statement—When 

admissible—Inference from circumstances. 

An informer's statement to the police that he 
purchased opium from the accused is not admissible 
unless it was made in the presence of the accused 
but the finding of marked coins on the accused and 
opium on the informer are circumstances in this 
case from which it may be inferred that the accused 
sold the opium. 4 Bur. L.T. 222=12 Cr. L.J. 479= 
12 lnd, Cas. 87. 


7. Joint act of several persons. 

—-Ss. 8 , 27—Joint acts of several persons. 

Where joint acts of several persons are sought 
to be proved in order to ask the Court to draw an 
inference from such conduct, evidence should be 
Jed with some degree of particularity so that it may 
be possible for the Court to draw the necessary 
inference from the conduct of each one of the 
persons concerned in the act. The principle applies 
not only to evidence relevant under S. 27 but also 
Jo that under S. 8, Evidenee Act. A.I.R. 1935 Cal. 
184=62 Cal. 572 = 39 C. W. N. 368 = 36 Cr. L. J. 

«08=155 lnd. Cas. 687 (F.B.) 

8 . Motive. 

““T’S. 8—Motive—Proof of. 

The prosecution is entitled to call evidence in 
support of an alleged motive, however improbable 
it may be, and none the less so because such evi¬ 
dence may suggest that the accused have committed 
*ome crime other than that with which they are 
charged. If such evidence is given with a view to 
•".Owing that they are persons likely to have com- 
^‘tted the offence with which they are charged the 
Jydence would be inadmissible; but it would be 
admissible to establish the motive for the offence 
with which they are charged. 73 I.A. 195 = 227 lnd. 
Cas. 1: =59 L.W. 650=1946 A. L. J. 407=1946 O.A. 
'f.C.) 470=1946 P.W.N. 336 = 1946 A.W.R. (P. C.) 
"0= 12 B.R. 33 = 1946 M. W. N. 620-A. I. R. 1946 
•C. 187=51 C.W.N. 200=1947 A.L.W. 16=1947 
•W.N. (P. C.) 16=21 P.L.T. 292=1947 A. Cr. C. 1 
»U946) 2 M.L.J. 297 (P. C.) 

8 —F. Y. D.—10. 


-S. 8 —Motive. 

An accused cannot be convicted because of the 
motive. At best it raises a very strong suspicion 
that he committed the crime but suspicion cannot 
take the place of positive proof. 46 P.L.R. 283. 

-S. 8 —Motive—Inadequacy of motive. 

Absence of motive or the existence of an inade¬ 
quate motive is a matter of comparative unimpor¬ 
tance, where there exists absolutely cogent evidence 
that a crime has, in fact, been committed by a 
certain person. But where there is no adequate evi¬ 
dence and on the evidence that is led, the Court 
entertains serious doubt as to the accused’s compli¬ 
city in the crime, the absence of any adequate 
motive for the crime becomes a matter of some 
importance. A.I.R. 1937 Oudh 236= 1937 O-W.N. 
291 =38 Cr. L. J. 424= 167 lnd. Cas. 579. 

-S. 8 —Motive for confession. 

It is not very natural that an accused person 
should, merely from the annoyance at not getting 
his proper share of the loot, take an action which 
he must know will put himself in jail. A.I.R. 1935 
All. 549=1935 A.L.J. 478 = 36 Cr. L. J. 636=1935 
A.W.R. 388 = 155 lnd. Cas. II 9 . 

-S. 8 —Motive—If must be proved. 

When once the crime of the accused has been 
proved beyond all reasonable doubt, it is unneces¬ 
sary to consider the question of motive. A.I‘R. 1935 
Oudh 265 = 1935 O.W.N. 321=36 Cr. L.J. 529 = 
154 lnd. Cas. 691. 

-S. 8 —Motive, if must be proved. 

If upon the evidence of the prosecution witnesses, 
the crime of the accused has been brought home to 
him, then the question of the motive with which 
the crime was committed becomes a matter of 
secondary importance. A.I.R. 1935 Oudh 354 = 
1935 O.W.N. 561 = 36 Cr. L.J. 767=155 lnd. Cas. 
527. 

-S. 8 —Motive. 

The existence of the motive does not necessarily 
lead to the conclusion that persons having the same 
must have committed the offence. It can also be 
the cause for a false charge. A.I.R. 1934 Pesh. 
129=36 Cr. L.J. 443=153 lnd. Cas. 35. 

-S. 8 —Motive. 

The prosecution is not bound to furnish any evi¬ 
dence as to the motive with which the accused com¬ 
mitted an offence. A.I.R. 1933 Oudh 340=34 Cr. 
L.J. 538=10 O.W.N. 585=143 lnd. Cas. 129. 

-S. 8 —Motive—Value of. 

Although the absence of adequate motive is 
immaterial where the commission of the crime is 
clear, yet where the prosecution case has not only 
failed completely as regards motive but also the 
evidence of the actual commission of the crime is 
not definite, the accused should not be convicted. 
A.I.R. 1933 Oudh 299=10 O.W.N. 642 = 34 Cr. L.J. 
838=144 lnd. Cas^ 769. 

-S. 8 —Motive. , 

Where the direct evidence as to the commission 
of a crime breaks down, it is unnecessary for the 
Court to discuss the evidence of the motive for the 
crime. A.I.R. 1933 Oudh 265 = 34 Cr. L.J. 1009 = 
10 O.W.N. 1108=145 lnd. Cas. 470. 

-S. 8 —Motive. 

Mere motive cannot be considered as sufficient 
evidence to show that a crime had been committed. 
A.I.R. 1932 Lah. 195=33 P.L.R. 86=33 Cr. L.J. 
501 = 137 Ir.d. Cas. 681. 


t 
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S. 8 —Motive—Evidence of motive. 


Dictum.—When the prosecution are unable to 
prove satisfactorily the intention or knowledge of 
an accused person, they generally ascribe to him 
certain words which he is supposed to have spoken 
in order to supply the missing proof. This method 
is more often adopted in cases in which a certain 
person is sought to be punished for constructive 
liability as regards the commission of a crime of 
violence. A.I.R. 1931 Lah. 63 = 32 Cr. L.J. 582 = 
31 = P.L.R. 1004=130 Ind. Cas. 649. 

-Ss. 8 , 32—Motive—Hearsay evidence, admis¬ 
sibility. 

Under S. 8 , Evi. Act, a motive is provable as a 
relevant fact, but it cannot be proved by hearsay 
evidence. Where a statement made by the deceased 
person not falling under S. 32 (1) i s said to consti¬ 
tute a motive for another to commit the crime of 
murder, the statement cannot be proved under 
Expl. ( 1 ) to S. 8 , if it did not explain or accompany 
any act of the deceased. A.I.R. 1931 Mad. 689= 
34L.W. 128=61 M.L.J. 608=1931 M.W.N. 1177 = 
54 M. 931=33 Cr. L. J. 51 = 134 Ind. Cas. 1143. 

--S. 8 —Motive—Value of. 

Motive for a crime, while it is always a satis¬ 
factory circumstance of corroboration when there 
is convincing evidence to prove the guilt of an 
accused person, can never supply the want of 
reliable evidence, direct or circumstantial, of the 
commission of the crime with which he is charged, 
94 Ind. Cas. 901=7 Lah. 84=27 Cr. L. J. 709=27 
P.L.R. 583 —A.I.R. 1926 Lah. 88 . 

*-S. 8 —Motive—What is. 

In a trial for the murder of a particular person, 
the prosecution should not show, that on two 
previous occasions the accused under trial had 
committed murders but had falsely charged and 
got convicted some others as murderers. The fact 
that the previous murders have been committed by 
the accused does not constitute a motive or prepara¬ 
tion under S. 8 . 

Per Crump, J.— A motive is that which moves a 
man to do a particular act. Whether the belief 
which produces the state of mind is true or false, 
the motive remains the same and the truth or fal- 

?L the 9 ^ le V S T n r°on really in question * 62 ln d. 
Cas. 545 = 22 Cr. L.J. 529=22 Bom. L.R. 1274. 

9. Preparation. 

—-Ss. 8 , 9—Preparation. 

Acc^d charged with cheating by importing 

Author'itiee Karac 5 i by deceiving Customs 

Authorities-Evidence of previous connected visit 

a °^ ccus ^ d to another port for similar object is 
1937^Sini 6 ? 0 ^ e %o S > 8 ^'Evidence Act. A.I.R. 
Inch Cas 374 39 L J ' 123=32 S ' L ' R ' 87 = 17 2 

10 . Previous attempts to kill. • 

s&KtSa ..«sa art & - 


11. Previous conduct. 
S. 8 —Previous conduct. 


A Magistrate cannot import into a case his know¬ 
ledge of the previous conduct of the accused. 

A Court can take judicial notice of matters of 
universal notoriety, and its general knowledge of 
daily life, but a Judge cannot use from the Bench 
under the guise of judicial knowledge that which 
lie knows only as an individual observer. A-I.R. 
1931 Sind. 127 = 25 S.L.R. 213 = 32 Cr. L.J. 923 = 
132 Ind. Cas. 476. 

-S. 8 —Previous conduct — Principal and 

agent. 

It is a matter of common knowledge that brokers 
sometimes for the purposes of gain do resort to 
the nefarious system of entering into a transaction 
unauthorisedly in the expectation of its subsequent 
ratification but it is a far cry that because an agent 
had been shown to be guilty of shady practice once 
his evidence as to the circumstances under which 
the contract in suit was entered into should be 
entirely discarded. 80 lnd. Cas. 969=17 S.L.R. 15 = 
A.I.R, 1924 Sind 105. 



-Ss. 8 , 9, 14 and 15—Previous conduct—Rele¬ 
vancy of. 

On the trial of the accused for murder, evidence 
was sought to be given that on previous occasion 
the accused conspired together, murdered a person 
and implicated their enemies into the offence; held, 
the evidence was not admissible either under S. 8 
or S. 9 or S. 14 or S. 54 of the Evidence Act, But 
such evidence may be admitted to explain the con¬ 
duct of the falsely implicated persons in absconding 
when they received the news that they were men¬ 
tioned as offenders. 22 Bom. L.R. 1274=62 Ind. 
Cas. 545=22 Cr. L.J. 529. 

12 . Previous statement. 

-S. 8 —Previous statement. 

The fact that the complainant at first said that a 
certain person was the real culprit is relevant. 25 

P.W.R. 1910 Cr. —11 Cr.L.J. 425 = 6 Ind. Cas. 957. 

13. Rape—Conduct of victim. 

“ Ulus, (j) and (f)—Rape—Conduct of 

victim Statements by women to witnesses 
immediately after alleged attempt to ravish her. 

A women made a complaint against the accused 
that he tried to ravish her. The Court took into 
consideration the fact that immediately after the 
alleged attempt, the women made statements to 
the witnesses that the accused tried to ravish her. 

1 he Court was also impressed with the fact that 
even though the woman made accusations against 
the accused, he kept silent all the time. There was 
no evidence that the accusations were made to the 
accused or in his presence. The accused was con- 

V 1 u ec Jj nder S * 366 Penal Code: 

Held, that as the woman made no complaint but 
only made statements, they were not relevant as 
under S. 8 , illus. (j), Evidence Act; she ought to 
have made a complaint and that as there was no 
evidence that the accusations were made in the pre¬ 
sence of or to the accused, the mere silence of the 
accused did not fall under illus. (f) to S- 8 , Evidence 
Act, and was not, therefore, relevant. The accused 
could not, therefore, be convicted. A.I.R. 1938 
Rang. 127=39 Cr.L.J. 581 (2)= 175 Ind. Cas. 222. 

-S. 8—Rape—Conduct of victim. \ 

Wh'en a woman was tried for bringing a false 
charge of rape against a Sub-Inspector, the fact 
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that she did not make any particular allegations 
before but made it in enquiry is relevant. A.l.R. 
1935 Nag. 6y=17 N.L.J. 189. 

-S. 8—Rape—Conduct of victim. 

If the conduct of a woman who has been ravished 
is such that she lodges a complaint, then that con¬ 
duct is relevant and the terms in which the com¬ 
plaint was made are relevant as conduct but they 
are not relevant as direct proof of the act. The 
particulars of the complaint may, so far as they 
relate to the charge against the prisoner, be given 
in evidence, not as being evidence of the 
facts complained of but as evidence of 
the consistency of the conduct of the 
prosecutrix with the story told by her in the wit¬ 
ness-box and as negativing consent on her part. 
But if she does not go into the witness-box, there 
is nothing to confirm or corroborate and the state¬ 
ment or Complaint cannot be proved under S. 8. 
Evi. Act. A.l.R. 1931 Mad. 233 (2) = 32 Cr. L.J. 
751 = 1930 M.W.N. 702 = 131 Ind. Cas. 456. 

-S. 8—Rape—Conduct of victim. 

S. 8 does not render a statement by a woman ra¬ 
ped admissible in evidence when there is nothing 
to corroborate or confirm the same. (1930) M.W. 

N. 702=32 Ct. L.J. 751 = 131 Ind. Cas. 456 = 1931 
Cr. C. 329=A.l.R. 1931 Mad. 233. 

-S. 8—Rape—Conduct of victim. 

Where the statement of the girl to her mother 
does not form part of the transaction, viz., the 
raping of the girl, or occur during it, but is made 
after this transaction is over, when the prepetrator 
had gone away and the girl came away from the 
scene of occurrence to her mother’s house, the state¬ 
ment is not relevant under S. 6. 50 C.L.J. 524=1930 
Cr.C. 132=A.I,R. 1930 Cal. 132. 

-—S. 8—Rape—Conduct of victim. 

The answers given by the child in reply to 
mother’s queries could not be admitted in evidence 
by letting m the mother’s statement and that to 
hold otherwise would be admitting hearsay evi¬ 
dence. 120 Ind. Cas- 539=1930 Cr. C. 100 = 31 
Cr.L.J. 141=31 P.L.R. 391 = A.I.R. 1930 Lah. 84. 

-S. 8—Rape—Conduct of victim. 

If the raped girl went to her relatives straight 
after the occurrence and complained on her own 
initiative about her rape, her conduct would have 
a direct bearing upon and connection with the 
occurrence, but if she only answered questions 
Pj** t° her, her statement would be mere hearsay. 

89 Ind. Cas. 1043=26 Cr.L.J. 1475 = A.l.R. 1926 

Pat. 58. 

——8. 8—Rape—Conduct of victim. 

Where a tender girl was alleged to have been 
raped, a statement made by her stating that she 
was raped, and uttered immediately after the rape, 
Crying and Weeping, is admissible as explaining her 
act of crying, under S. 8 and by way of corrobora¬ 
tion 1 under S. 157. 82 ind. Cas. 142= 25 Cr.L.J. 
1214=A-I R. 1925 Nag. 74. 

H 14 . Res gestae. 

8 —R«s gestae—Admissibility of. 

, Statements accompanying conduct* and explain- 

VS conduct, are relevant. 45 Ind. Cas. 904 
(Nag). 

15 . Silenct of accused. 

*^•8.8—Silence of accused. 

Per Pull Bench.—'The fact that an accused per¬ 
son remains silent when denounced in the presence 
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—13. Rape —Conduct of victim. 

of witnesses by another person as the latter’s 
assailant, is admissible in evidence. The reason of 
the confrontation of the accused by the person he 
is alleged to have attacked is two-fold. First it is 
of importance as affording evidence of identifica¬ 
tion: if the victim dies, it may be of the highest 
importance that before his death he identified the 
accused as his assailant: if he lives and gives evi¬ 
dence of the identity of the the accused at the trial 
the fact that he did so at the first possible moment 
is often valuable as showing the consistency of his 
story. Secondly it affords the accused person an 
opportunity of which, however, he is not bound to 
avail himself, either of denying that he is the per¬ 
son who attacked the injured party or of setting 
up some fact which may at a later stage form part 
of his defence, such as that he was acting in self- 
defence, or under grave and sudden provocation, 
or that the injuries received were due to accident. 

The degree of weight to be attached to the silence 
of an accused person in such circumstances 
depends upon the nature of the case. Care must he 
taken in all cases not to put too high a value on the 
absence of an immediate denial unless the surround¬ 
ing facts point unequivocally to the conclusion 
that any accused person, whether educated or igno¬ 
rant, cautious or impulsive, voluble or taciturn, 
would have felt bound to make a rejoinder in view 
of the particular charge against him and in the 
particular circumstances prevailing when he was 
made aware of it- It is not permissible to arrive at 
an adverse verdict on the strength of the opinions 
formed as to the conduct of an accused person to 
supplement a case for the prosecution which at 
the conclusion of the evidence heard on both sides 
is too weak to justify conviction. A.l.R. 1937 Rang. 
83 = 14 R. 666 = 38 Cr.L.J. 524 = 168 Ind. Cas. 193 
(F.B.). 

16. Statements. 

-S. 8 —Statement while pointing out buried 

property. 

A statement of accused while pointing out 
buried property that he had concealed the 
property, though admissible under S. 27, is not 
admissible tinder S. 8 . A.l.R. 1945 Bom. 292= 
47 Bom. L.R. 63 = 47 Qr.L.J. 51 = 221 Ind. Cas. 
86 . 

-S. 8 —Statements. 

Accused taking in his hands certain articles and 
handing them over to Police: 

Held, that this act does not amount to state¬ 
ment. A.l.R. 1941 All. 145 = 42 Cr.L.J. 485=1941 
A.L.J. 86 = 1941 O.W.N. 337 = 1941 A.W.R.H.C. 
65 = I.L.R. (1941) All. 280=193 Ind. Cas. 873. 

-S. 8 —Statements. 

Report made to Police by the accused after the 
first information report—Accused not questioned 
by the Police: 

Held, that the accused’s report is not a state¬ 
ment made in course of investigation within the 
meaning of S. 162, Criminal P. C., and is admis¬ 
sible under S. 8 , Evidence Act. A.l.R. 1941 Oudh 
359=1941 O.W.N. 722=1941 A.W.R. (C.C.) 188 = 
42 Cr.L.J. 539=194 Ind. Cas. 236. 

-S. 8—Statements. 

Statement that accused deposited karas belong¬ 
ing to deceased and showing the spot is the evi¬ 
dence of conduct admissible under S. 8 . A.l.R. 
1937 Nag. 220 = 38 Cr.L.J. 642 = I.L.R. (1937) 
Nag. 268=168 Ind. Cas. 962, 
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-S. 8 —Statements. 

Arrest in the course of investigation—Evidence 
of Police Officer of the statement made by the 
accused : 

Held, that such evidence is not admissible 
under S. 8 , as explanatory of conduct. A.l.R. 
1935 Mad. 479=1935 M.VV.N. 82 = 36 Cr.L.J. 
1107=157 Ind. Cas. 297. 

-S. 8 —Statements. 

Evidence of Police Officer and of complainant 
as to pointing out of various places by accused 
is really evidence of confession and hence inadmis¬ 
sible under Ss. 25 and 26, Evidence Act, and such 
evidence cannot be treated under S. 8 , Evidence 
Act as evidence of conduct apart from the accom¬ 
panying statements. A.l.R. 1935 Oudh 1 = 11 
O-W.N. 1383 = 36 Cr.L.J. 166 = 10 Luck. 281 = 
152 Ind. Cas. 473. 

•-S. 8 —Statements. 

Statements of the accused made before the Sub- 
Registrar are admissible under S. 8 , Evidence 
Act as accompanying and explaining their conduct. 
1933 M.VV.N. 96. 


-;Ss. 8 , 25 and 26—Statement to Police 

officer and complainant in his presence— 
Admissibility of—Corroboration. 

The evidence of police officer and the com¬ 
plainant as to the pointing out of the various 
places by the accused was a confession of his 
guilt made while he was in the custody of the 
police officer and inadmissible under Ss. 25 and 
26 of the Evidence Act. 

The evidence could not be treated as evidence 
of conduct, apart from the accompanying state¬ 
ments under S. 8 of the Act. 

The statement made by the police officer to 
the complainant in the presence of the accused 
that he (the accused I was going to show the 
various places connected with the theft, was not 
admissible under S. 8 Expln. 2 because the 
conduct apart from accompanying statement, 
was not shown to be relevant and under the 
circumstances such a statement could not be said 
to affect the conduct of the accused. 21 Bom. 
L.R. 724 = 20 Cr.L.J. 681=52 Ind. Cas. 601. 

-S. 9 Synopsis. 


-S. 8 —Statements. 

Under S. 8 . Evidence Act, unless the statements 
arc the essential complements of acts done or 
refused to be done, so that the act itself or the 
omission to act acquires a special significance as a 
ground for interference with respect to the issues 
in the case, they could not be admitted. What is 
relevant is the particular act upon the statement 
and the statement and the act must be so blended 
together as to form a part of a thing observed 

,^l he xT Wltnesses and sought to be proved. A.l.R. 
1933 Nag. 136=34 Cr.L.J. 505 = 29 N.L.R. 251 = 
143 Ind. Cas. 17. 


—— S. 8 —Statements accompanying conduct. 

Statements accompanying and explaining co 
cluct are admissible provided they really expla 
the acts they accompany. 34 Bom. L.R. 1087. 

--S. 8 —Statements before Magistrate—Coi 

fession proceedings. 

Where an accused person was sent up before 
Magistrate under S. 164, Criminal P. C, to hav 
his confession recorded and he gave the police t 
understand that he would make a confessior 
out, instead of making a confession he made 
statement, though he was told that it was open t 

would make no statement, 
neid, that the statement was admissible as evi 

747% °a iT d £ Ct -oi 06 , IncL Cas - 698 = 6 Pal 
1928 Pat A i62 Cr R - 376 = 29 CrX ' X 106 = AXK 

iB answer— Admissibilit; 

answer *** *- hat - the statement is made i, 

makT^ i. l w q - eS K? n ,Snotof itse,f sufficient t< 

“on meLlv dn J' S - lb l e aS a com Plaint. If the ques- 

olainant a 7 tla P ates a statement which the com¬ 
plainant is about to make it i s not Tenderer 

happ“ns S1 t ^ by 'l 6 t Ct that the questioned 

1K1 £ah.°258 SPeak firSt ' 4 LX -J' «1 = A.l.R 

8 and 2 1 Statements after long time. 

Person ^he^th 3 ^ 1 - 1 !? the statement s made by a 
on h?s p^rt nnr 1 ^ ^ ac . com P an y any conduct 
was execu ed L ^^ - a ^ when a document 
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1 . Absconding accused 

2 . Charges based on part of a book 

3. Chittas 

4. Conspiracy 

5 . Copy of document 1 

6 . Evidence of association and joint action 

7. Evidence of previous crime 

8 . Identification of articles 

9. Identification of things containing 

poison 

10. Identification proceedings 

11. Identification—Duty of Court 

12. Identification—Evidentiary value 

13. Identification—Object 

14. Identification—Procedure 

15. Identification—Relevancy 

16. Identification—Right of accused 

17. Identification—Miscellaneous 

18. Similar motive, intention or design in 

subsequent offence. *'• . • 

19. Miscellaneous ' > f 

1. Absconding accused. * “ 

——S. 9—Absconding of accused. j 

If after the commission of a crime a person 
whose name is mentioned as a participator in the- 
crime absconds, his conduct implies that he is con¬ 
cerned in the crime. Anything therefore which 
tends to explain his conduct and furnishes 
motive other than a guilty conscience is relevant 
under S. 9. 62 Ind. Cas. 545=22 Cr.L.J. 529= 
22 Bom. L.R. 1274. 

2. Charges based on part of a book. 

-S. 9—Charges based on part—Whole book 

admissible. , j ,, 

Though the charges against the accused were 
based on only a part of a book but the whole 
book was given in evidence' without objection 
from the accused, the remaining parts of the 
book may be used to show the intention, 
character and lobject of the poems forming the 
basis of charge. 34 Bom. 394=12 Bom. L.R. 
105=11 Cr.L.J. 264 = 5 Ind. Cas. 854. 

< 3. Chittas. 

-S. 9 — Chxtta. ■ £~J||,/ 

The book or chltta which describes the various 
plots is admissible under S. 9 of the Evidence Act> 
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as explanatory of the partition papers which, without 
the dhitta might be very difficult to understand. 
8 Ind. Cas. 367 (Gal.). ' 

4. Conspiracy. 

■ — S. 9—Conspiracy—Evidence of previous asso¬ 
ciation. fw It: 

Where several persons are charged with commit¬ 
ting or conspiring to commit a particular dacoity 
and evidence is tendered to show that prior to the 
dacoity the accused were closely and intimately 
associating with the approver and the object of the 
association was commission of theft and other dis¬ 
creditable acts, 

Held, that as far as the evidence of close associa¬ 
tion with the approver is concerned corroborating 
the approver’s statement that a conspiracy existed, 
it is admissible under S. 9 and (or) S. 11 of the Act. 
32 Bom. L.R. 324= A.I.R. 1930 Bom. 157. 

■S. 9—Conspiracy—Conduct of alleged conspi¬ 


rator. 

Where a person is alleged to be also one of the 
conspirators but who has not expressly been impli¬ 
cated in the case as a conspirator with the accused, 
his conduct is evidence only under S. 9 and not under 
S. id. 91 Ind. Cas. 690 = 49 Bom. 878=27 Bom. L-R. 
X373 = 27 Gr. L-J. ii4=A.I.R. 1926 Bom. 71. 

5. Copy of document. 

■ S. 9—Copy of document—Admissibility of. 

Where the prosecution, when trying a person for 
sedition, brought a copy of a letter written by him 
and found in his possession which was alleged to 
have ( been sent by him along with the objected 
writing and it was contended on behalf of the accused 
that it is necessary for the prosecution to prove that 
such a letter was sent before this document can be 
admitted. 

Held, that (1) the copy of the letter was relevant 
to show the accused’s intention and could be admitted 
as evidence; and (2) it is not necessary for the prosecu¬ 
tion to prove that such a letter was sent before the 
copy could be admitted as evidence. 180 Ind. Gas. 32 

— 30 Bom. L. R. 314=29 Cr. L. J. 322 = A.I.R. 1928 
Bom. 77. 

6 . Evidence of association and joint action. 

•Tv”®*- 9 » and 15—Evidence of association and 
joint action — Admissibility of — Murder and 

robbedjy. 

On a charge against two persons of murder and 
conspiracy to rob the victim and for abetment of the 
onences, the prosecution adduced evidence of their 
association | n connection with other charges of theft 
m the town, that they used to go about together, under 
' j names, the one taking the other as his durwan 
and introducing himself as a rich landlord to several 
ncn women who subsequently lost ornaments and cash 
wCr ® gradually recovered. Held that the evi- 
aence was tmproperly admitted. (Per Mookerjee, J.) 
wd ?* c ? Act »■ n °t applicable as there was no 
° f tIie - act bein g accidental or intentional or 
P ar f. a series of similar transaction. S. 14 
Act , dld not also apply as the defence was a 
nipiete denial and no question of the character 

.«•» r 1 S. 14 did or could possibly arise. 

ftoLwir 94 CWN * 501=31 &L J - 402=58 



7 * Evidence Of previous crime. 

9 (c) 14 nnd 54 — Evidence of previoni 

a person is charged with an offence, evideno 
ttcipation in an independent crime cannot b 


received as substantive evidence of the offbnee on trial • 
but evidence, may be given to prove the elements 
mentioned in S. 14 of the Evidence Act such as inten¬ 
tion, etc. 18 G. L.J. 578=15 Cr. L. J. 43 = 22 Ind. 
Cas. 187. 

8. Identification of articles. 

-S. 9—Identification of articles—Articles not 

mixed with similar articles. 

Where during the identification of articles recovered 
from the accused, they were not mixed with similar 
articles, this omission would not make the identification 
inadmis.-ible although it would detract from the weight 
that would otherwise be attached to that evidence. 
A.I.R. 1940 Nag. 66=41 Cr. L. J. 158 = 1939 N.L.J. 
585 = 185 Ind. C a s. 310. 

9. Identification of things containing poison. 

-S. 9 — Identification of things containing 

poison. 

Judges who try cases of murder by poisoning should 
invariably put beyond the possibility of doubt the 
identification of every single thing that is suspected to 
contain any poison. The evidence should be complete 
as to the history of such articles, and it should be 
shown that they have been kept in proper custody 
throughout if they are to be relied on as supporting a 
conviction and there should be no possibility of any 
question being raised as to the identity of any such 
article. 7 Bom. L-R. 640=2 Cr.L.J. 585. 

0 

10. Identification proceedings. 

-S. 9 — Identification proceedings —- Admissi¬ 
bility. 

Identification proceedings being facts which establish 
the identity of the accused persons, are themselves 
relevant under S. 9 of the Evidence Act. 1934 Lah. 
641, diss. from. A.I.R. 1949 E. P. 361 = 3 A.I Cr.D. 
466=51 P-LR. 215=51 Cr.L.J. 177. 

xx. Identification—Duty of Court. 

-S. 9—Identification—Duty of Court. 

Whenever an accused person disputes the ability of 
the prosecution witnesses to identify him the Court 
should direct an identification parade to be held save 
in the most exceptional circumstances. From the mere 
fact that the accused and such witnesses live in vil¬ 
lages which are said to be about two miles apart, the 
Court should not pre-judge that the accused has sub¬ 
orned these witnesses and reject the prayer for identifi¬ 
cation. It is impossible to assume this until those 
witnesses have not only failed to identify the accused 
but have also been examined in Court with regard to 
the matter whether their failure to do 80 is in collusion 
with the accused or not. A.I.R. 1943 Lah. 303 = 45 
Cr.L.J. 98 = 46 P.L R. 81=209 Ind. Cas. 231. 

-S. 9—Identification—Duty of Magistrate. 

It is the duty of the Magistrate who conducts iden¬ 
tification proceedings to make a note of every objection 
which is made by an accused at the time of the 
identification proceedings so that the Court which lias 
to judge the value of the identification evidence may 
take into consideration the objections and in the 
light of those objections, may appreciate the evidence 
of identification. A.I.R. 1942 All. 339= 1942 A. L.J. 
376=1942 A* W. R. (H.C.) 293 = i-L-R (1942) All. 
892 = 43 Cr.L.J. 867=202 Ind. Cas. 586. 

■- S. 9—Identification—Duty of Magistrate. 

In the matter of identification parades, the Magis¬ 
trate should make a list of the outsiders mixed with 
the accused for purposes of identification with their 
names and addresses. Otherwise a great deal of 
tiiqe will b ? wasted in the endeavour of the defence 



299 EVIDENCE ACT (I of 1872) — S. 9—11. Identification—Duty of Court. 360 


to establish that the persons mixed were Police cons¬ 
tables. 

Further, it is the duty of the Magistrate when a 
proposed witness identifies any person to note in 
what connection he identifies him. I» is also their 
duty to note if the proposed witness identifies a wrong 
person, and it is not sufficient to say that the witness 
identified no one which is an inaccurate statement if 
the witness has really identified a person but it is 
not the person required by the prosecution to be 
identified. It is also the duty of the Magistrate to 
record any complaint made by the accused at the 
time of identification parade. If necessary, he may 
note that the complaint is false or futile but it would 
be advisable to leave it to the Court trying the case 
to determine whether the objection was futile or not, 
unless it is something within the knowledge of the 
magistrate. In any event the complaint or objection 
taken should be recorded. A.I.R. 1935 Lah. 230 = 
35 Cr. L.J. 1180=150 Ind. Ca s 1056 . 

-S. 9—Identification—Duty of Magistrate. 

A Magistrate, who is conducting an identification 
parade, should take an intelligent interest in the pro¬ 
ceedings, bearing in mind that the life and liberty of 
an accused person may depend upon his vigilance and 
caution and at the same time bearing in mind, that 
justice should be done in an identification proceeding. 
AJ.R. 1933 Lah. 946=34 P.L.R. 639=35 Cr.L.J. 79 ( 2 ) 
= 146 Ind. Cas. 364 . 


-S. 9 —Identification—Evidentiary value. 

The accused was duly identified, as the murderer 
by a witness at the identification parade. During the 
committal proceedings, however, the witness stated 
that he was unable to identify the accused in the 
Court as some months had elapsed. Accordingly he was 
only tendered before the Sessions Court for cross* 
examination and the Sessions Judge assumed that the 
witne s had in some way “resiled'*: 

Held, that owing to the failure of the prosecution to 
call the witness before the Sessions Court and to allow 
him to prove the above mentioned facts, the fact that 
the witness identified the accused at the identification 
parade could not be taken into consideration. A.I.R. 
1942 Lah. 59 = 43 P.L.R. 712 = 43 Cr.L.J. 428=198 
Ind. Cas. 796 . 

-S. 9—Identification—Evidentiary value. 

It is highly dangerous to act upon the testimony of 
witnesses who have seen the accused persons before 
the test identification parade. Their identification at 
such parade or in the trial Court is worthless. 

Once the evidence of a witness is rejected aB 
dangerous to act upon, it cannot be used to corroborate 
another witness whom the Court believes. If a Court 
disbelieves a witness, it cannot use his evidence to 
corroborate a witness which the Court believes. A.I.R. 
1942 Pat. 321=8 B.R. 539 = 2 3 P.L.T. 131=43 Cr.L.J. 
549 = 199 Ind. Cas. 317 . 


——S 9—Identification—Duty of Magistrate. 

In criminal trials, as regards identification evidence, 
apart from seeing^ that the jail identification proceedings 
are conducted with proper care and precautions, the 
Court should consider the number of *wrong’ pei son 6 
picked out by the identifying witnesses, and the 
consistency of the identifications made at different 
tunes. Other points requiring attention are whether a 
sufficiently large number of men paraded along with 
the suspects and whether any witness picked out a large 
number of men, so as to create a suspicion that he was 
picking out men at random. 

Where a witness while picking out certain persons 
was only speculating as to their identity, the identifica¬ 
tion by that witness carries no weight whatever. A.I.R. 
1932 Oudh 287 = 9 O. W. N. 766=34 Cr.L.J. 197 = .41 
Ind. Cas. 511 . 


12. Identification—Evidentiary value. 

-S. 9 Identification—Evidentiary value. 

accuse j) *n a case of dacoity was identified 
three constables after more than three months. 1 
nignt ot the occurrence was dark and people w< 
scattering here and there. There was k very ]ar 

comt b ahlp° f POllC l constables and of dacoits, and t 
they stated be< L n ™ a 6tate of e *citemei 

pi y ri‘^d d g all t „ h c e h” an thCy :dCn,ifit ' d wae wearin S 

thfoifsihiiw in f the . cir< : u mstances, there was room 1 

so 11 would be difficult afi 

Th S ' ^-Indentification-Evidentiary value 

a weak sort of k, . “ ou . bt . su ch evidenci 

that it _. dencc out, it is incorrect to 


—--S. 9—Identification—Evidentiary value. 

S. 162 , Criminal P. C„ excludes any evidence about 
the statements made by the witnesses at the identifica'ion 
parades held by the Police in the course of 
investigation. The fact that witnesses have identified 
persons at parades held by the Police may be proved. 
But that fact can only be considered important evidence 
against the accused if the Court is satisfied that the 
parades have been held fairly. 

Where the evidence as to the manner in which the 
identification parade was held is meagre and there is 
no evidence that the suspected men were kept out 
of the sight of the witnesses before the parade was held 
or that the witnesses were prevented from communica¬ 
ting with each other while the parade was being 
arranged, the evidence of identification does not suffi¬ 
ciently strengthen the testimony of the witnesses who 
identified the accused. A.I.R. 1941 Mad. 675=54 L.W. 

69 — 42 Cr. L. J. 848=1941 M. W. N. 521 = 196 Ind. 
Cas. 342 . 


* S. 9 — Identification—Evidentiary value. 

Identification by a single witness is generally con¬ 
sidered insufficient by itself to prove an accused person’s 
guilt. A.I.R. 1941 Oudh 130 = 42 Cr.L.J. 165 = 194 ! 

A. W. R. (C. C.) 59=1941 O. W. N. 133=191 Ind. 
Ca 8 . 466 . 3 ■ 


ivauuu—ijviaenuary value. 

The fact that the identifying witness had a conviction 
for cheating 8 or 13 years before, is not sufficient 
to discredit him. A.I.R. 194 ! Oudh 130=42 Cr.L J. 

*65=1941 A.W.R. (G.C.) 59 = '94* O.W.N. i33=*9* 
Ind. Cas. 466. 

-S. 9—Identification-—Evidentiary value. 

^Where witnesses who have no obvious connection 
with one another furnished lists and in particular long 
lists of identical people whom they say they have re* 
cognized among the looters, there is a possibility that 
this identification is the result of collaboration between 
them. rather than of actual observation. The true 
principle to adopt is, while not necessarily discarding 
their evidence altogether, to regard it, nevertheless with 
a great deal of suspicion unless \\ is confirmed froni 
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other reliable sources. A.I.R. 1940 All. 291 —1940 
A.L.J. 206=41 Cr.L.J. 647 = 1940 A.W.R. 85=188 

Ind. Cas. 649 . 

mi . ..-g« g—Identification—Evidentiary value. 

Where the manner in which the identification parades 
were held throws a lot of suspicion on the conduct of 
the Police, the evidence of the identification of the 
accused persons by the prosecution witnesses is not 
entitled to any weight for determining their guilt. 
A.I.R. 1940 Lah. 281=42 P.L.R. 229 = 41 Cr.L. J- 779 
= 189 Ind. Cas. 672 . 

— —S. 9 —Identification—Evidentiary value. 

It is not illogical to say that the evidence of identifi¬ 
cation by itself might he unreliable but that, when 
substantial evidence is added to it, the identification 
evidence assumes a totally different aspect. When, 
therefore, a man is identified as being one of three per¬ 
sons engaged in a murder and when that person states 
that a jewel produced by him from a hiding place 
came to his share, it is reasonable to hold that he was 
concerned in the murder in the absence of any expla¬ 
nation. A.I.R. 1940 Mad. 710=1940 M.W.N. 86 = 
I.L.R. ( 1940 ) Mad 254=52 M.L.W. 981=42 Cr.L.J. 
582=194 Ind. Cas. 527 . 

■ ■ ■ S. 9 —Identification—Evidentiary value. 

The identification by the abducted girl of an accused 
person who was shaxnil-taft'sh with her in the earlier 
stage of the investigation, is perfectly meaningless. 
A.I.R. 1939 Lah. 180=41 P-L-R. 45 = 40 Cr.L. J. 684 = 
182 Ind. Cas. 520 . 


S. 9—Identification—Evidentiary value. 


individual witness in this way. The mathematical 
standard that is to be observed by a Court of Appeal in 
testing the trustworthiness of such witnesses is by no 
means perfect. But it is the only general standard that can 

be applied. A.I.R. 1935 All. 477 = 36 Cr.L.J- 5 ^ 9 — *935 
A.L.J. 479=1935 A.W.R. 457= 154 I nd - Cas. 812. 

S. 9—Identification of accused by witnesses in 


The evidence on which the Court has to act is the 
identification by witnesses at the trial and the question 
is, are the witnesses to be believed or not. A.I.R. 
1939 Pat. 35=19 P.L.T. 801=18 Pat. 82 = 5 B.R. 53 = 
39 Cr.L.J. 997=178 Ind. Cas. 130. 

- S. 9—Identification—Value of. 

It is never safe to rely on the identification of a 
person by his voice. One is always liable to make a 
mistake. A.I.R. 1937 Rang. 407 = 39 Cr.L.J. 34 — *72 
Ind. Cas. 56. 

—-—S. 9—Identification—Value of. 

The value of identification depends on two most 
important factors, namely, that the persons who identify 
an accused must have had no opportunity of seeing 
him after the commission of the crime in connection 
with which the suspect is put for identification, and 
secondly that no mistake should have be c n made by 
those witnesses or the mistakes made by them are 

negligible. A.I.R. 1936 All. 373= >936 A.W.R. 185 = 
37 Cr.L. J. 730= 162 Ind. Cas. 948. 

-S. 9—Identification—Persons identified having 

distinguishing marks. 

It is not always justifiable to infer that identification 
parades have not been conducted properly because 
some of the persons who have been identified have very 
distinguishing marks. But where grave suspicion has 
been thrown on the prosecuiion, it is impossible 
to avoid the further suspicion that advantage has been 
taken of such distinguishing marks in order to prepare 
the witnesses. A. I. R. 1935 All. 59a =1935 A.W.R. 785 
- 36 Cr.L.J. 1196=1935 A.L J. 1070=157 Ind. Cas. 
545- 

▼—-*8. 9—Identification—Three witnesses identify¬ 
ing accused bat sin others failing to identify. 

. The trustworthiness of three identification witnesses 
cannot be reduced by the consideration that six other 
witnesses were called to identify the appellant at the 
tame proceeding an d failed to do so. There is no 
|u$ority for gauging the trustyvorthujess of any 


Court. 

A witness in Court identified an accused K as the 
man who had rented a chaubara and said that he was 
certain about it. Two days afterwards when the state¬ 
ment after cross-examination was being read out to the 
witness, he stated that it was over an year since this 
happened and he might have made a mistake in the 
Court. When questioned how he came to know that he 
had made a mistake, he stated that it was from the 
reading of the note about the identification that he had 
come to this conclusion because independently in the 
course of his evidence, he had come to know that the 
man who rented the house was one H: 

Held, that this correction was not free from suspicion 
and apart from the witness’s own statement, it appeared 
that it was the knowledge of the name and not the 
recollection of the features that made him think that he 
had made a mistake and that it would not be safe to 
rely on this evidence. A. I. R. 1935 Lah. 230 = 35 
Cr.L.J. 1180= 150 Ind. Cas. 1056. 

_ s .9—Identification.— Assault after dark—Only three 
persons alleged to have participated—Identification 
parade after five years—Witness deposing that six 
persons took part but identifying two accused only: 

Held, that the accused was entitled to benefit ol 
doubt. AIR. 1935 Lah. 146. 

■S. 9—Identification. 


—Jury trial —Witnesses who knew accused for a long 
time identifying accused in diffused electric trcch light 
—Jury allowed to experiment with such torches in 
absence of accused—Verdict of jury must be set aside. 
A.I.R. 1034 Cal. 744 = 38 C.W.N. 1154 = 60 CL.J. 194 
= 36 Cr.L.J. >29= 1 5 2 Ind. Cas. 661. 

S. 9—Identification. 


The omission of a witness, whose evidence is mate¬ 
rial so far as the question of identification is concerned, 
to identify the accused in Court cannot be treated to 
be a mere immaterial irregularity. A.I.R. 1934 Lah. 

873=15 L. 491 = 36 P.L.R. 346 = 36 Cr.L.J. 383 ( 2 J 
153 Ind. Cas. 383. 

S- 9—Identification—Evidence—Sufficient for 


conviction. , 

It cannot be laid down as a hard and fast rule that 
identification evidence by itself is an insufficient basis 
for conviction. The value of identification evidence 
must vary with the circumstances established in each 

Identification proceedings held in the jail amount 
merely to this that certain persons are brought to the 
Sail or some other place and make statements, either 
express or implied, that certain individuals whom they 
point out arc persons whom they recognize as having 
been concerned in a particular crime. These statements 
are not made 0 n oath and are made in the course of 
extra-iudicial proceedings. The law does not allow 
statements of this kind to be made available as evidence 
at the trial unless and until the persons who made 
those statements are called as witnesses. When these 
persons are called as witnesses, then these previous 
statements become admissible, not as substantive evi¬ 
dence in the case, but merely as evidence to corroborate 
or contradict the statements made by these witnesses 
in Court. When a witness to identity is called in the 
Sessions Coyi-t a n<i states that fie can identify P9 one, 
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there is nothing to corroborate and the evidence of 
any previous statements, express or implied, made by 
him in the course of identification proceedings in the 
jail is not admissible. A.I.R* *934 Lah. 641=35 
P.L-R. 499 = 36 Cr. L. J. 121 = 152 Ind. Cas. 531. 

-S. 9—Identification. 

Accused being a comparative stranger to all the 
witnesses—Identification carried out after the Police 
had other grounds for suspicion, necessarily leaves 
room for doubt. 1934 M. W. N. 1363. 

■-S. 9—Identification. 

In a criminal trial, identifications made at night 
during a dacoity or when the people are terrorized, 
are generally of very little value. A.I.R. 1933 Lah. 
2 99 = 35 Cr. L. J. 610=148 Ind. Cas. 72. 

-S. 9—Identification—Boy identifying witness 

—Identification of only three suspects against four 
‘wrong men’—Evidence, if entitled to consideration. 

Where an analysis of the identification proceedings 
in which a boy identifying witness took part, shows 
that in all, at different times, he identified only three 
suspects as against four “wrong men”, it cannot be said 
in the circumstances that the identifications made by 
the boy are sufficient to supplement the rest of the 
evidence against the accused which evidence was 
either discarded by the lower Court or regarded as 
untrustworthy. A.I.R. 1933 Oudh 49=9 O.W.N. 
954=34 Cr. L. J. 382 = 142 Ind. Cas. 831. 

— S. 9—Identification. 

In considering the value of identification evidence, 
the Court should examine whether the identification of 
each accused is sufficient to exclude with reasonable 
certainty the possibility of mistake. A.I.R. 1933 Pat. 
496 = 35 Cr. L. J. 56=146 Ind. Cas. 460. 

-S. 9—Identification—Value of. 

On the value of identification by witnesses, each case 
has to be judged on its own particular facts. Where a 
long period intervenes between the arrest of the appel¬ 
lants and their identification and it has not been con¬ 
clusively shown that the witnesses had no opportunity 
of seeing the appellants before they identified them in 
the presence of the Magistrate, no ground is made out 
for discarding such evidence. A.I.R. 1932 Lah. 488 = 
34 Cr. L.J. 379=34 P.L.R. 405=142 Ind. Cas. 
699 (2). 


-S. 9 — Identification — Evidence of identity 

based on personal impression. 

Evidence of identity based on perronal impression 
should be approached with considerable caution specially 
where much depends upon 6uch evidence. 

The testimony of the senses cannot be implicitly relied 
on even when the veracity of the witnesses is above 
all suspicion. A.I.R. 1932 Oudh 99=9 O.W.N. 32 = 
33 Cr. L. J. 381 = 7 Luck. 552=137 Ind. Cas. 79. 

S. 9—Identification, 

The powers of observation and memory of different 
persons vary and the mere fact that so m e witnesses 
have failed to identify a culprit does not necessarily 
renaer the identification by other witnesses valueless 

Cas a,?' 93 ' Lah ' 178=32 Cr - L- J- 684=,31 ind* 


13. Identification—Object. 

—r: S - ^--Identification—Object. 

Identification parades are held to satisfy 
mg officers of the bona fides of the 
Witnesses. i 93? M. W, N. 427, 


investigat- 

prosecution 
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_S. 9— Identification—Procedure—Number of 

persons to be mixed. 

Though the law does not lay down the number of 
unde,-trials to be mixed with a prisoner, every effort 
should be made to minimise the possibility of a chance 
identification which, in the first instance, can be done 
by mixing a s many under-trials as possible with the 

suspect. A.I.R. 1945 Oudh I 49 =: *944 O.W.N. 383 = 
1944 A.W.R. (C.C.) 257. 

_S. 9— Identification—Procedure — Number of 

persons to be mixed. 

Though no particular proportion is essential, where 
the proportion of other under-trial prisoners to the 
accused is less than three to one, identifications have 
little value because there is an appreciable risk of per¬ 
sons being implicated purely by chance. A.I.R. 1943 
Oudh 269=1943 O.W.N. 88=44 Cr. L.J. 389=1943 
A.W.R. (C.C.) 21=205 Ind. Cas. 514. 


-S. 9— Identification—Procedure—Number of 

persons to be mixed. 

The value of identification depends on the factors 
which minimize the possibility of chance as much as 
possible. In cases in which there is only one or t w o 
suspects to be put for identification, the proportion of 
1 to 5 cannot be regarded as satisfactory. There should 
be at least 10 under-trials for each suspect in such 
cases because every effort should be made to minimize 
the possibility of a chance which, in the first instance, 
can be done by mixing as many persons as possible 
with the suspect who is put up for identification. A.I.R. 
1936 All. 373=1936 A.W.R. 185 = 37 Cr. L.J. 730= 
162 Ind. Cas. 948. 


- S. 9—Identification—Procedure—Number of 

persons to be mixed. 

The proportion of five other persons to one accused 
person for identification is the minimum desirable pro¬ 
portion for the purpose of satisfying a Court that the 
identification of the accused was not a question of 
accident. Where, however, the identification had failed 
to satisfy the above standard, it is not possible to 
discard these proceedings on that ground. It is only 
proper to hold that the evidence of identification 
should, in the circumstances, be subjected to a more 
rigid scrutiny than if the proper standard had been 
maintained. A.I.R. 1935 All. 653 = 36 Cr. L.J. 1130 
= *935 A. W. R. 801=157 Ind. Cas. 354 . - 

- S. 9 —Identification—Procedure—-Method. 

The practice of having test identification at a Police 
Station where the Police Officers are in a position to 
advise the officer under whose guidance the test identi¬ 
fication is to be held, deprecated. A. I. R. 1945 Pat. 
161 = 10 Cut. L T. 87=11 B. R. 408=46 Cr. L. Jv 
613 = 219 Ind. Cas. 391 . 

•. . A". . ;i - .q 

- S. 9—Identification—Procedure—Delay. 

The sooner the identification proceedings are conduc¬ 
ted, the better it is. It is not desirable to delay identi¬ 
fication proceedings because a delay may affect the 
ability of a witness to identify an accused. A.I.R, 1942 
All- 339=1942 A. L.J. 376 = 43 Cr. L.J. 867 = 1942 
A.W.R. (H.C.) 293 = 1 . L. R. ( 1942 ), AH. 892 = 202 
Ind. Cas. 586 . ; 

- S. 9—Identification should be held at the” 

earliest possible opportunity. - ? 

It is in the highest degree desirable that the identi¬ 
fication parade should be held at the earliest possible 
opportunity so far as the circumstances of the case 
permit, and that all the available witnesses should‘be 
required to attend the very first parade. A, I. R* *934 



3<>5 


EVIDENCE ACT (I of 1872)—S. 9—14. Identification—Procedure. 


306 


Lah. 641=35 P- L. R. 499 = 36 Cr. L.J. 121 = 152 
Ind. Cas. 531. 

-S. 9 — Identification — Procedure — Putting 

marks on suspects* 

In the test identification, the Sub-Registrar who 
conducted it was apprehensive that if a suspect was 
picked out by some witness, he might deny that he 
was a suspect and so cause a good deal of trouble and 
delay in the proceedings. In order to make it impossi¬ 
ble for the suspects to do this, the Sub-.Registrar put 
some kind of mark or stamp on them: 

Held, that such a practice had to be deprecated. 
A.I.R. 194 2 P at - 3 , 9 = 8 B. R. 795 = 23 P.L.T. 185 = 
43 Cr. L* J. 742 = 201 Ind. Cas. 486 . 


——S. 9—Identification—Procedure. 

It is not necessary for identification tests to be held 
in the presence of Magistrate. A.I.R. 1940 Sind 168 = 
41 Cr. L.J. 924 = 1 . L-R. ( 1940 ) Kar. 487 = 190 Ind. 
Ca s . 499 . 


-S. 9— Identification—Procedure. 

It is not necessary that the first informant himself 
must have identified all the persons who are sent up 
for trial. It is enough if they are identified by other 
witnesses as being present. A.I.R. 1937 Pat. 497=18 
P.L.T. 416=38 Cr.L.J. 1007 = 3 B.R. 794 =I 70 Ind. 
Cas. 785 . 


-S. 9—Identification—Procedure. 

It is desirable that when an identificatiton parade is 
held, each person who might reasonably be expected to 
identify an offender should be kept apart from the 
other prosecution witnesses and not remain present 
whilst an identification by any other person is proceed¬ 
ing. When one witness has picked out some or all of 
the supposed offenders, the next witness should be 
brought upon the scene and invited to pick out the 
person or persons whom he can identify, without any 
opportunity of communicating with the first witness 
who has already done so. This procedure should be 
followed till every witness has had an independent 
opportunity of picking out of the identification parade 
the supposed criminal or criminals. A. I. R. 1937 
Rang. 504=39 Cr. L.J. 193 = 172 Ind. Cas. 865 . 

——S. 9—Identification—Procedure. 

There is no objection to the use of Policemen for 
identification parade, if proper precautions are adopted- 

A.I.R. 1936 Lah. 409=38 P.L.R. 1128=37 Cr. L-J- 
732=162 Ind. Cas. 969 . 


-S. 9—Identification—Procedure—Presence of 

P«Uc». 

The presence of Police constables in the room where 
the identification is held is most objectionable. A.I.R. 
1934 Lah- 692 = 35 P.L.R. 744=36 Cr. L.J. 679=155 
Ind. Cas. 263 . 


15. Identification—Relevancy. 

-S. 9—Identification—Relevancy. 

The question whether a witness has or has not 
identified a man during the investigation is not one 
which is in itself relevant at the trial. Identification 
parades should be held as a check upon the veracity of 
people who are believed to know something about the 
matter. The actual evidence regarding identification is 
that which is given by the witnesses m Court. It will 
“o* h* strengthened by proof of the facts that they 
alleged recognition of an accused at a parade held 
during the investigation, though on the other hand, its 
v alue will be destroyed if it is shown that they have 
e< * to identify the accused prior to the trial. 
Ad.R. 1936 pesb. 166=37 Cr. L. J. 981 = 164 Ind. 
v»*. 579, 


16. Identification—Right of accused. 

- S. 9—Identification—Right of accused. 

It is true that it by no reasons uncommon for per¬ 
sons who have been absconding for a long time to 
claim an identification parade in the hope that their 
appearance may have changed sufficiently for them to 
escape recognition, but this is not by itself a good 
ground for refusing to allow any sort of test to be 
carried out. A.I.R. 1945 Lah. 48= I.L.R. (1944) Lah. 
236=46 Cr. L.J. 550=219 Ind. Cas. 259. 

17. Identification—Miscellaneous. 

- S. 9 —Identification—Miscellaneous—Accused 

changing clothes before parade. 

The fact that the accused chose to change his clothes 
before the identification parade, does not suggest a 
guilty conscience on his part. He has every right to 
take precautions, if he were an innocent man, to avoid 
identification on the part of somebody who he might 
suspect, might have seen him in the company of the 
Police, and the exercise of his rights affords no ground 
for suggesting that he has been guilty of suspicious 
conduct. A.I.R. 1942 Rang. 49 = 1941 Rang. L. R. 
595 — 43 Cr. L.J. 525=199 I nd - Gas. 147* 

- S. 9 —Identification—Accused’s protest. 

Where the accused has made a protest before the 
identification took place to the effect that he was known 
to the identifying witnesses from before, much value 
cannot be attached to the identification evidence, 
especially when his name was not mentioned in the 
first information report. A.I.R. 1935 Oudh 226=35 
Cr. L.J. 889 = 11 O. W. N. 765= 148 Ind. Cas. H92. 

- S. 9 —Identification—Out of Court—Value of. 

The evidence that a person has identified another 
person as having taken part in a particular offence 
either in jail identification proceedings or elsewhere 
is admissible though the value of such evidence is 
weakened perceptibly as a general rule by failure 
to identify subsequently in Court. 104 Ind. Cas. 626 = 
4 O. W. N. 803=28 Cr. L.J. 85o=A. I. R. 1927 
Oudh 5g8. 

- S. 9 —Identification—Independent evidence. 

In order to rely on the evidence of persons who 
identified the accused in jail but failed to do so in 
Court, the fact of the jail identification must be 
stated in the witness’s evidence. An identification 
in jail is in essence a statement by the witness, “I 
saw this man who is now before me taking part in 
the offence’’. That statement can be used to cor¬ 
roborate his evidence given in Court. If the witness 
says in his evidence: “A number of persons were 
shown to me at the jail and from among them I 
pointed out those persons whom I had seen taking 
part in the offence”, it is permissible under S. 9 to 
call independent evidence, such as that of the Magis¬ 
trate who conducted the identification, to prove the 
identity of the persons whom the witness picked out 
at the jail, even though the witness himself may not 
correctly remember who they were. 90 Ind. Cas. 
444=26 O. C. 258 = 26 Cr.L.J, i564=A.I.R. 1926 
Oudh. 36. 

- S. 9 —Identification—Magistrate’s evidence— 

Corroborative value. 

For a Magistrate or other officer to come Jnto 
Court and depose that a particular witness in his 
presence identified one of the accused as having 
taken part in the dacoity is nothing more than 
hearsay evidence but the Magistrate’s evidence will 
be strictly relevant under the provisions of the Evi¬ 
dence Act to corroborate the evidence of a witness 
saying that he identified certain persons at the jail 
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and that the persons whom he there identified were 
persons whom he had seen taking part in the dacoity. 
95 Ind. Cas. 756 = 47 All. 39 = 27 Cr. L.J. 836=5 
L.R.A.Cr. i 93 = A I R- 1925 All. 223 . 

18. Similar motive, intention or design in 

subsequent offence. 

_g g# 11, 14, 15—Similar motive intention or 

design in subsequent offence—Evidence of—in¬ 
admissible. 

In a trial an evidence of design motive and intention 
in a theft which occurred subsequently under the 
circumstances similar to those that we r c at the time 
of the offence in the trial, was admitted by a Judge, 
to which due objection was taken. Held, the piece 
of evidence was inadmissible under Ss. 9, 11, 14 and 
15 of Evidence Act and as cl. 25, 26 did not authorise 
the court hearing the reference to direct a new trial; 
a final disposal by the Judge after rejecting improperly 
admitted evidence was asked. 47 Cal. 671 =24 C.W.N. 
501=31 C. L.J. 402 = 50 Ind. Cas. 929. (F.B.) 

ig. Miscellaneous* 

-Ss- 9t 11 and 34—Miscellaneous—Omission of 

entry of payment in account book. 

The absence of an entry of payment in an account 
book is a relevant fact under Ss. 9 and 11 of the 
Evidence Act. 19 C. W. N. 611 =28 Ind. Ca s 705 . 

-S. 9—Miscellaneous— Statement by brother of 

kidnapped woman that she denounced accused as one 
of abductors. 

When A says in Court on oath that B made a state¬ 
ment although B on oath subsequently denies it, the 
fact that A says the statement was made by B, that he 
heard B make it, is admissible and if the Judge believes 
A in preference to B as to the making of the state¬ 
ment, he is entitled to do 60 . But it does not follow 
that the statement though admissible is admissible for 
the purpose of proving the truth of the facts contained 
in the statement and is evidence other than evidence 
that the statement itself was made, thus coming within 
the provisions of S. 9 , Evidence Act as explaining or 
introducing facts in issue or relevant facts or supporting 
or rebutting inferences, suggesting fact in issue or 
relevant facts or establishing the identity of any thing 
or person. Therefore, the statement made by the 
brother of the kidnapped woman that his sister 
denounced the accused as one of the abductors, is ad¬ 
missible under S. 9 as explaining the circumstances of 
the accused’s arrest and also for the purpose of esta¬ 
blishing his identity. But this does not carry the prose¬ 
cution case very much further, because they then have 
to prove, by other evidence beyond this mere statement, 
the truth of the facts contained in the statement that 
the accused was one of the abductors, which fact the 
woman in her evidence in the Court denies. A.I.R. 
1944 Sind 38 = 45 Cr. L.J. 393 = I.L.R- (i944) Kar. 
86 = 2 x 1 Ind. Cas. 403 . 

-S. 9—Miscellaneous. 

Evidence afforded by return or assessment of 
neighbouring premises is admissible under S. 9 , Evi¬ 
dence Act. A.I.R. 1940 Cal. 47 = 1 .L-R. ( 1940 ) 1 Cal. 
168=44 C.W.N. 165=189 Ind. Cas. 717 . 

-S. 9—Miscellaneous. 

—Murder of mother—Child’s cries attracting passer¬ 
by—-Witnesses can speak not only of nature of cries of 
child but also what it said so far as it explains their 
conduct—Child’s evidence is not admissible as evidence 
of the truth of what it say» but as explaining the 
conduct of other witnesses. A. I. R. 1938 Sind 97 = 
-99 Or, Jj. 619=32 S.L.R. 702=175 Ind. Cas. 324 , 
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-S. 9—Miscellaneous. 

In prosecution for cheating the customs at Karachi 
the evidence of the closely connected visits of the 
accused at two places could be admitted under S. 8 
orS. 9, Evidence Act. A.I.R. 1937 Sind 293 = 39 
Cr.L.J. 123 = 32 S.L.R. 87 = 172 Ind. Cas. 374 . 

_S. g—Miscellaneous —Evidence as to what 

Court proposed. 

Where an attempt was made to prove that a 
proposal to refer a case to arbitration emanated from 
the Judge himself; 

Held that the question was perfectly admissible. 
A.I.R. 1933 Pat- 306=12 Pat. 359 = 14 P.L.T. 1 Sup. 
= 145 Ind. Cas. 1 . : 

-S 9—Miscellaneous. 

A recital in a Judgment not inter partes of a rele¬ 
vant fact is not admissible to prove the fact in another 
case. A.I.R. 1932 Lah. 50=32 P.L.R. 763 = 135 
Ind. Cas. 202 . 

-S. 9 —Miscellaneous- 

Ss. 9 and 11 read along with S. 21 of the Evidence 
Act amply justify a court in admitting into evidence 
all previous statements made by the accused which 
have a bearing on the question of his guilt and 
whether the previous statement is made to a police 
officer or to an officer or to a third party is immate¬ 
rial if the statement is relevant to the fact in issue. 
These sections are not controlled by the Cr. P. Code. 
73 Ind. Cas. 963=24 Cr.L.J. 723=4 Pat. L.T. 381 . 

-Ss. 9, 11—Miscellaneous—Statement by lessor 

in lease—If evidence against third parties. 

A statement by the grantor of a lease regarding 
the ownership of certain property situate on the 
boundary of the land demised can be used as evidence 
against persons not parties to the lease transaction. 
The absence of recitals in a document may also be 
used in evidence against a person not a party to a 
document. 15 C.L.J. 7=17 C.W.N. 108=13 Ind. 
Cas. 120 . > 

- S. 9 — Miscellaneous— Departmental inquiry 

—Statements at the inquiry—Admissibility of 
Statements:—The answers to his superior officer 
given by an accused person in explanation of an 
official irregularity can be proved against him if 
subsequently ascertained to be false. The subor¬ 
dinate is under no legal obligation to attend an 
official inquiry, but if he does attend and answers 
the questions put to him, the answers that he 
gives fall under the category of statements which 
accompany and explain act other than statements. 
4 Bom. L.R. 284. 

——S. 10. Synopsis. 

1. Accessory after fact 

2. Admissibility of evidence 

3. Applicability 

4. Approver 

5. Cipher Code 

6 . Common intention 

7. Confession after conspiracy came to end 

8 . Confession of co-accused 

9 . Connection with acts 

10. Conspiracy 

11 . Document found in possession of accused 

12. Document of which writer is not known 

13. Letter by one of accused after arrest to 

third person 

14. Previous conduct 

15. Principle 

16 . Scope 
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17. Signature in note-book 

18. Statement to third party 

19. Statements in furtherance 

20. Statements made during trial 

21. Stranger referring to accused as conspi- 
L; v ' rator 

1. Accessory after fact. 

— — S. 10 — Accessory after fact. 

Where a witness is admittedly an accessory after 
the fact and if he was not privy to the plot before¬ 
hand he must certainly have suspected that some¬ 
thing sinister was afoot, his evidence cannot be 
put on a higher level than that of an approver. 
A.I.R. 1941 Oudh 130 = 42 Cr.L.J. 165 = 1941 
A.W.R. 59=1941 O.W.N. 133 = 191 lnd. Cas. 466. 

2. Admissibility of evidence. 

- S. 10—Admissibility of evidence—Conditions 

binding on the trial and ApptHate Courts. See 
Cr. P. Code (V of (1898), S. 197 and Government 
of India Act. (1935), S. 270. (1948) 2 M.L.J, 

6 = 75 I.A. 41= A.I.R. 1948 P.C. 128 (P.C.). 

• 3 . Applicability. 

-S. 10—Applicability. 

Application of S. 10 follows and does not 
precede the finding that there is reasonable ground 
to believe that a conspiracy exists and certain 
persons are conspirators. It is only on the basis 
of a conspiracy between accused persons that 
S. 10 applies and the act or statement of one can 
be regarded as the act or statement of all, on the 
principle of agency. A.I.R. 1945 Sind 188 = 
l.L.R. (1945) Kar. 129. 

-S. 10 —Applicability—Statement indicating 

complicity of third conspirator. 

There is no authority for the proposition that 
evidence which is of a hearsay nature should not 
be admitted under S. 10. Any statement made 
by one conspirator to another indicating in any 
way the complicity of a third conspirator is a 
relevant fact and as such may be admitted. There 
is naturally no corroborative evidence of such 
statements, but such evidence may be treated 
in the same way as the other evidence given by 
accomplices. A.I.R. 1941 Oudh 130 = 42 Cr.L.J. 
165 = 1941 O.W.N. 133=1941 A.W.R. 59=191 
lnd. Cas. 466. 

-——Si. 10—Applicability. 

Where there is reasonable ground to believe that 
there was a conspiracy to commit an offence 
and that the accused were members of it, S. 10 
Evidence Act is applicable to the case. A.I.R. 
1941 Oudh 130=42 Cr.L.J. 165 = 1941 O.W.N. 
133=1941 A.W.R. 59 = 191 lnd. Cas. 466. 

-Ss. 10, 25 —Applicability—S. 10, if avoids 

operation of S. 25 , Evidence Act, or S. 162, 
Criminal P. C. ... 

S. 10, Evidence Act does not apply to incrimi¬ 
nating statements made by accused to the police 
in the course of the investigation whether they 
incriminate themselves or others unless the 
special provisions of S- 27 let in part of a con¬ 
fession to a Police Officer. 

S. 10, Evidence Act, is not intended to remove 
those restrictions which the Evidence Act and the 
Criminal P. C» place upon the admissibility of 
statements made to* the Police. S. 10 does not 
avoid, in appropriate cases, the operation of either 
2{J, Eyidenfe Act, or S, 162, griipinal P« C» 


It makes no difference if, because a man is 
deal", these statements are written. A.I.R. 1939 
Sind 185 =I.L.R. ( 1939 ) Kar. 449 = 40 Cr.L.J. 
882=184 lnd. Cas. 145 . 

-S. 10 —Applicability. 

Statements r« lating to a conspiracy are admis¬ 
sible as against persons who are paities to the 
conspiracy. The statements cannot be regarded 
altogether indepi ndei.tl> of the rest of the evi¬ 
dence because they are only admissible if there 
is reason to believe that the persons named have 
been engaged in conspiracy. Existence of con¬ 
spiracy need not be proved before admitting such 
statements. The provisions of S. 10 framed for 
the putpose of preventing purely technical 
objections, would appear to bar out the objection 
that the evidence could not be admitted until the 
conspiracy had been proved, because the section 
provides that the statements may b^ used to prove 
the existence of the conspiray. With these very 
wide provisions of S- 10 , applying to acts done 
in connection with the conspiracy, an act done 
by the third person may possibly in certain 
circumstances he actually treated as evidence of 
the existence of the conspiracy, as for instance, 
when an act is done or something is said in the 
presence of the person implicated. These mere 
statements of third parties made in the absence 
of the person implicated form a class by them¬ 
selves of n o probative value whatever standing 
alone and the indc pendent evidence required as 
corroboration of such a statement must be some¬ 
thing very much more than the evidence which 
may ordinarily be regarded as corroborating the 
evidence of an accomplice. It may be circumstan¬ 
tial evidence or direct evidence. It must be 
evidence which standing alone, would be properly 
treated as evidence for a jury of proved intention, 
so that there would be evidence for a jury, apart 
from the stat< ment of the alleged fellow con¬ 
spirator, incriminating the person charged. The 
evidence must be pioof of intention, and not 
merely proof of a possible motive for the inten¬ 
tion. A.I.R. 1938 Pat. 497 = 5 B. R. 82=40 Cr.L.J. 
27 = 178 lnd. Cas. 324 . 

- S. 10 —Applicability. 

There must be evidence to show that accused 
had conspired together to commit an offence or 
actionable wrong. Existence of agreement should 
be proved by evidence direct as well as inferen¬ 
tial. 1936 M.W.N. 627 . 

- S. 10 —Applicability. 

For S. 10 , Evidence Act to apply, it is not 
enough to find simply that there must have been a 
conspiracy without coming to a prima facie con¬ 
clusion as to who were the members of it; but 
reasonable ground must be shown to believe that 
the persons whose statements or actions are to be 
used had conspired together. A.I.R. 1936 Nag. 
97 = l.L.R. ( 1936 ) Nag- 152=38 Cr.L.J. 106 = 165 
lnd. Cas. 913 . 

-S. 10 —Applicability. 

Charge under Ss. 420 and 120 - B. I. P. C.— 
Accused inducing Insurance Company to accept 
proposal by securing false medical report—State¬ 
ment of doctor was admissible in evidence under 
S. 10 seeing that other evidence in the case 
disclosed reasonable grounds for believing that 
there was a conspiracy and that the doctor was a 
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conspirator. A.I.R. 1935 Cal. 26 — 38 C-W.N. 
1015 = 36 Cr.L.J-678= 155 Ind. Cas. 261. 

-S. 10 —Applicability. 

Before anything said, done or written by any 
one alleged number of a conspiracy can be used 
as evidence against another or against all, the 
Court must have reasonable ground for believing 
that the conspiracy between tlum existed, that is, 
an agreement amohg them that unlawful acts 
should be committed- 1930 M.YV.N. 1264. 


4. Approver, 

-S. 10—Approver — Conspirator becoming 

approver. 

The act of one conspirator is the act of all, each 
conspirator is deemed the agent of his fellow cons¬ 
pirator, and S. 10, Evidence Act, does not cease 
to apply to “anything said, done of written” by a 
conspirator simply because that conspirator gives 
evidence as an approver. The evidence of a cons¬ 
pirator becoming appover must be read subject to 
the rules of prudence and corroboration, which 
apply to the evidence of approvers generally, but 
once the Court is satisfied that the approver is 
speaking the truth, his evidence can be accepted as 
to anything he has “said, done or written” as in the 
case of any other conspirator. 

D was being tried along with others for cons¬ 
piracy to commit offences under the Explosive 
Substances Act. His conviction rested on the evi¬ 
dence of approver J corroborated by two telegrams. 
One telegram was sent by J to D and this evoked 
a reply by telegram alleged to have come fromD. 
The originals of the telegram were produced by the 
Check Office. Calcutta. D denied to have sent or 
received any telegrams. There was no suggestion 
that J was an enemy of D ; 

Held, that there was sufficient evidence which 
beyond all reasonable doubt, connected D with the 
conspiracy. A.I.R. 1944 Sind 1 = 1. L.R. (i943) Kar. 
449=45 Cr. L. J. 471=212 Ind. Cas.56 (F.B). 

-S. 10—Approver’s letters connecting mem¬ 
bers of conspiracy. 

S. 10, Evidence Act, renders admissible in cases 
of conspiracy such evidence which is not ordinarily 
admissible under the English law, or under the 
Indian law. Direct evidence is not essential Tto 
pr G ve a conspiracy. From the very nature of cases 
of this description, it can be seen that it is not 
possible for the prosecution to produce a written 
agreement to show that certain persons entered 
into a conspiracy. The question as to whether or 
not there was a conspiracy has to be decided in 
reference to the circumstances which might be 
proved in the case. (Rules for proving a conspiracy 
narrated.) A.I.R. 1939 All. 567=1939 A. L. J. 785 = 
1939 A. W.R. 464=40 Cr. L. J. 856 = I.L.R. (1939) 
All. 736 = 184 Ind. Cas. 191. 


-S. 10—Approver—Confession by. 

Admission of an approver that he accepted a 
sum after the dacoity is not a circumstance incri¬ 
minating him that he committed the dacoity- 88 
Ind. Cas. 458 = 42 C. L.J. 496=26 Cr. L. J. 1146 = 
A. I. R. 1926 Cal. 374. 

5 . Cipher code. 


-S. 10—Cipher code. 

Where ciphers or cipher lists are discovered in 
searches, the ciphers, provided they were properly 
decoded, cannot he treated as acts, words or deeds 
of ?py Particular person; but the fact that they 


existed and that the names and addresses of a 
number of persons who were alleged to be parties 
to a conspiracy as charged, are mentioned in them; 
the fact that they were in peculiar forms, such as 
was not likely to be used for any lawful purpose, 
taken along with other matters brought out in evi¬ 
dence, gives rise to a legitimate inference that the 
ciphers were prepared in connection with some 
unlawful purpose requiring secrecy; and in the 
absence of evidence that the matters appearing 
from the secret documents were associated with 
some legitimate or lawful purpose, the ciphers are 
themselves materials affording good reasons for 
inferring that the names., addresses and other 
matters appearing in the ciphers were connected 
with the furtherance of the objects of the cons¬ 
piracy and as such evidence under S- 10, Evidence 
Act. A. I. R. 1937 Cal. 99=38 Cr.L-J. 818=169 Ind. 
Cas. 977 (S. B). 

-S. 10 —Cipher Code—Inference. 

In a trial of several accused for sedition an 
exercise book containing a Cipher Code was put in 
evidence. 

Held, that the Cipher Code book was not to be 
treated as ‘the act, word or deed of a particular 
individual, but the fact that it existed, the fact 
that it set forth the names and addresses of a 
substantial number of persons charged, the fact 
that it was in a peculiar form such as is not likely 
to be found in any Code intended to be used for 
lawful purposes, and many internal indications 
such as grouping of the names and the use of words 
and names having a revolutionary significance all 
gave rise to a probability, amounting almost to 
certainty that the persons named in the Code were 
associated for some unlawful purposes whose 
interests demanded that it should be kept secret 
and in absence of evidence that the persons named 
in it were associated for some legitimate purposes 
to be kept secret for some legitimate reason, the 
Cipher Code was in itself a good ground for sup¬ 
posing that the person named had conspired to 
commit an offence and any other acts or writings of 
individual conspirators in furtherance of the com¬ 
mon design became admissible under S. 10. 116 
Ind. Cas. 756 = 30 Cr.L.J. 646=11 P.L.T. 45 = 13 
A.I.Cr.R. 80=A.I.R. 192g Pat. 145 (F. B.), 

6 . Common intention. 


-S. 10 —Common intention — Letter Writteil 

after failure of plot to carry out common inten¬ 
tion. 

-Accused X supplying to accused Y explosive 

for blowing up a certain bridge—Accused Y making 
unsuccessful attempt to blow up bridge—All 
accused arrested —Letter by accused Y to accused 
X asking for more explosives after attempt, held 
was not admissible against accused X. A.I.R. 1944 
Mad. 302=57 L.W. 100=1944 M.W.N. 57=(1944) 
1 M L.J. 91 = 46 Cr.L.J. 667=220 Ind. Cas. 129. 

•S. 10—Common intention. 


When S.10, Evidence Act, refers to the common 
intention of the conspirators, it refers to the 
common intention in the future, not -past. A.I.R. 
1939 Sind 185 = I.L.R. (1939) Kar. 449= 40 Cr.L. T- 
882 = 184 Ind. Cas. 145. h.v i 

——S. 10—Common intention. 

Under S. 10, Evidence Act, anything said done or 
written by any conspirator m reference to the 
common intention of the conspiracy after the time 
when such intention was first entertained by apy 
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conspirator is a relevant fact as against each of 
the persons believed to be. so conspiring as well for 
the purposes of proving the existence of the 
conspiracy as for the purpose of showing that any 
such person was a party to it; the question whether 
the person who made the statement is dead or alive 
does not affect the application of S. 10. A.l.R. 1936 
Oudh 164=11 Luck. 687 = 37 Cr. L. J. 182=1936 
O.W.N. 28 = 159 Ind. Cas. 919. 

-S. 10—Common intention. 

Under S. 10, Evidence Act, narrtitives coming 
from the conspirators as to their past acts cannot 
be said to have a reference to their common inten¬ 
tion. The word ‘intention’ implies that the act 
intended is in the future and the section makes 
relevant only statements made by a conspirator, 
with reference to the future. 

Where in a charge for conspiracy the prosecution 
sought to prove an alleged statement of an abscond* 
ing accused to the approver that they had shot a 
Police Officer and that a pamphlet should be written 
and distributed to start a propaganda in further¬ 
ance of the objects of the conspiracy: 

Held, that the narrative as to the shooting inci¬ 
dent was not admissible, but it was permissible to 
prove what the conspirators intended to do in the 
future by publishing the pamphlet and what the 
version of the incident was if the pamphlet was to 
contain an account of the incident. A.l.R. 1932 Bom. 
56=33 Bom. L.R. 1159=55Bom- 839 = 33 Cr.L.J. 70 
= 134 Ind. Cas. 1238. 

7. Confession after conspiracy came to end, 

——S. 10—Confession made after conspiracy has 
come to an end—‘Admissibility. 

Under S. 10 of the Evidence Act, a statement 
made by one conspirator may be admissible as 
against the other conspirators if it merely shows 
the existence of a conspiracy, although it may not 
have been made with a view to furthering the 
object of the conspiracy as is the rule under the 
English law- The section, however, pre-supposes 
the existence of a conspiracy at the time the 
statement is made and does not contemplate con¬ 
fessional statements made after the conspiracy's has 
come to an end and some of the conspirator have 
already been apprehended and are being or about 
to be prosecuted. Hence a statement by a conspi¬ 
rator made after the conspiracy has come to an 
end is not admissible under S. 10. 25 Pat. 347 — 228 
Ind. Cas. 567=48 Cr.L.J. 242 = 13 B.R. 250 = A.I.R. 
1947 Pat.90=27 Pat.L.T. 298. 

—— Ss. 10, 30—Confession made after cons¬ 
piracy ended. , ,. 

Where the object of the conspiracy had been 
carried out and the confession made thereafter 
has no reference to the common intention of the 
conspirators, the confession is not admissible under 
S. 10, Evidence Act. 

The confession may, however, be taken into con¬ 
sideration against a co-accused under 5.30, Evi¬ 
dence Act. It may not stand on the same level as 
substantive evidence but it may be used to s - u ?P ,e “ 
ment the substantive evidence. A.l.R. 

295 =40 Cr.L.J.937 = 1939 N.L.J. 442= I-L.R. (1941) 
Nag- 606=184 Ind. Cas. 274. 

—8, 10—Confession made after conspiracy 
ended. 1 . , , 

Confession made by one of the accused who is 
dead and never brought to the trial is not admissible 


under S. 30 , Evidence Act as the confession of the 
co-accused. Nor, if it is admitted, can it be admit¬ 
ted under S, 10 , because S. 10 applies to acts done 
in furtherance of a conspiracy or which bear some 
i elation to the conspiracy and cannot be said to 
apply to a confession made after the conspiracy 
and the acts done in pursuance thereof were at an 
end. The words of 5 . 10 cannot be extended to 
cover the case of the confession of a person who 
was co-accused or who might have been a co-accu¬ 
sed on the charge of conspiracy and the offences 
which were its purpose or committed in pursuance 

of it. A.l.R. 1938 Sind 94 = 39 Cr. L-J. 545 = 175 Ind. 
Cas. 99 . 

S. 10—Confession after conspiray ended. 
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A confession of a co-accused impheating himself 
and others is admissible in evidence against all the 
accused under S. 10 . It can also be taken into con¬ 
sideration against them under the provisions of 
S. 30 . 106 Ind. Cas. 721=2 Luck. 631 = 1 L C. 339 = 
8 A.I Cr. R. 449 =A.l.R. 1927 Oudh. 369 . 

8 . Confession of co-accused. 

-Ss. 10 and 30 —Confession of co-accused. 


Under S- 10 communications between different 
conspirators during the progress of conspiracy with 
reference to the conspiracy are relevant. The con¬ 
fession of co-accused is not on the same footing as 
a communication passing between conspirators, or 
between conspirators and other persons with 
reference to the conspiracy but it is relevant under 
S. 30 , though its value is discounted by the fact 
that it cannot be tested by cross-examination. It is 
nothing more than the statement of an accomplice, 
and the Court should not be influenced by the 
statements except where they are corroborated by 
independent testimony. 38 Cal. 169=15 C.W-N. 
25=11 Cr. L.J. 710=8 Ind. Cas. 770 . 

9 . Connection with acts. 

-S. 10—Connection with acts. 


Connection has to be established with the conspi¬ 
racy and not with the separate acts of different 
conspirators which are the overt acts of the diffe- 
rent individvals in proof of the conspiracy. 90 Ind. 
Cas. 706=26 Cr. L.J. 1602 = 2 O.W.N. 760 = A.I.R. 
1926 Oudh. 161 . 

10 . Conspiracy. 

—S. 10 —Conspiracy—Evidence of. 

Whenever evidence is sought to be let in under 
S. 10 , the accused is entitled to insist on strict 
compliance with its provisions namely proof of 
reasonable ground for belief that the persons 
named have conspired together. On a charge ot 
conspiracy, particular facts are proved to snow 
that one or more of the accused took part in it, 
after general evidence of the existence of conspi¬ 
racy is first given. 42 Cal. 957 = 19 CAV.N. 676 — 
16 Crl. L.J. 497 = 21 C.L.J. 331=29 Ind. Cas. 513 . 

_Ss. 10 and 54—Conspiracy—Gambling and 

cocaine cases prior to conspiracy charged— 
Admissibility of. 

Evidence showing that some of the accused ran 
cocaine and gambling den?, before existence of the 
conspiracy charged, was held admissible, the 
prosecution case being that some of the accused 
•were at first thrown together by frequenting or 
running such dens and that they continued to meet 
at such places for the purposes of the conspiracy 
charged. The evidence of an Excise Inspector of 



raids on the dens was admissible as leading up to 
the admissions made to him. 46 Cal. 710 — 30 C.L.J. 
255 = 21 Cr. L.J. 5 = 54 Ind. Cas. 53. 

-S. 10 —Conspiracy—Proof of. 

Possession of seditious literature by one memoer 
is evidence against the others for finding out the 
object of the association, even where such posses¬ 
sion was obtained or such essays written be lore 
the association was formed or before other 
members joined the association. 46 Cal. 215=28 
C.L.J. 25=23 C.W.N. 193 = 19 Cr. L.J. 696 = 46 Ind. 
Cas. 152. 

-S. 10—Conspiracy—Proof of.—A conspiracy 

may be proved by other than oral evidence. It may 
be proved by the evidence of surrounding circum¬ 
stances and the conduct of the accused both before 
and after the alleged commission of the crime. 
9 Bom. L.R. 347 = 5 Cr. L.J. 329. 

11. Document found in possession of accused. 

-S. 10—Document found in possession of 

accused. 

S. 10, Evidence Act, lays down not only the rule 
for leading evidence in conspiracy cases but also is 
a part of statute law in the matter of proof of exis¬ 
tence and objects of a conspiracy. 

So far as documents found in possession of a 
party are concerned, possession and conduct create 
an inference that he was aware of its contents. 
Documents found in possession on search or other¬ 
wise are admissible in evidence if they satisfy any 
of these conditions, namely (i) they are in the 
handwriting of the party concerned, and (ii) they 
fall within the scope and operation of S* 10, 
Evidence Act. 

A document of which the writer is not known, if 
found in the possession of a conspirator, would not 
by itself be admissible for the purpose of proving 
the truth of its contents as against other accused. 
The fact of possession would be evidence to show 
that the conspirator in whose possession it was 
found, had received and preserved it. A.I.R. 1937 
Cal. 99=38 Cr. L.J. 818= 169 Ind. Cas. 977 (S. B.). 

12. Document of which writer is not known. 

- S. 10— Document of which writer is not 

known* 

Before the provisions of S. 10, Evidence Act, 
can be invoked, it has to be established from inde¬ 
pendent evidence that there is reasonable giound to 
believe that two or more persons have conspired 
together to commit an offence. 

In S. 10, “anything said” would include the state¬ 
ments made speeches delivered, or declarations 
made* “any thing done” must be some act done, and 
not merely the intention or knowledge of the per¬ 
son. Anything written would include, (1) manus¬ 
cript whether signed or unsigned written by the 
person and (2) matter transcribed by him on a type¬ 
writer. 

But a document, of which the writer is not 
known, found in the possession of a conspirator,- 
would not by itself be admissible for the purpose 
of proving the truth of its contents as against the 
other accused. A.I.R. 1933 All. 690=45 All. 1040 = 
1933 A.L.J. 799=34 Cr. L.J. 967 = 145 Ind. Cas. 481. 

13. Letter by one of accused after arrest to 

third person. 

——S. 10—Letter by one of accused after 
arrest, to third person. 

Whether a letter written by an accused person 
alter arrest, is admissible as evidence against a co- 
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accused, depends on whether or not the provisions 
of S. 10 , Evidence Act have been complied with, 
that is, whether there is reasonable ground to believe 
that the writer of the letter and the other accused 

conspired together to commit an offence. ■ \ 

The fact that the writer of the letter was under* 
arrest at the time when he caused the letter to be 
written would be an important point only if the 
document was in the nature of a mere confession. 
A. I R. 1932 Cal. 557 = 33 Cr. L.J. 456=137 Ind. Cas. 
317 (1). , 

14. Previous conduct. 1 

--S. 10 —Previous conduct — Offence under 

S. 222, Penal Code. 

The accused who was a warder in the jail was 
being tried under S. 222, Penal Code in respect of 
intentionally aiding the prisoners under sentence 
of death in attempting to escape from confinement 
in jail. He procured saw blades and loosened the 
rivets of the grates. Previously he was seen by 
some witness warders conversing and carrying on 
negotiations with certain fellow-caste-men of the 
convicts. A constable who was called in as witness 
and had escorted the convicts while under trial, 
deposed that after the death sentence was pro¬ 
nounced and the convicts were brought out, one of 
the convicts called out to his follow-man and told 
him to give the accused Rs. 100. The request was 
repeated twice* 

Held, that the evidence of the constable was 
admissible under the circumstances under S. 10. 
119 Ind. Cas. 762=30 Cr. L.J. 1103 = 1929 Cr. C. 
190 = A.I.R. 1929 Lah. 631. 

15. Principle. 

- S. 10—Principle. 

Where the evidence of a conspirator is admissible 
against his fellow conspirator, it is on the principle, 
that the thing done, written or spoken, was some¬ 
thing done in carrying out the conspiracy and was 
receivable as a step in the proof of the conspiracy. 
The words written or spoken may be a declara¬ 
tion accompanying an act and indicating the 
quality of the act as being an act in the course 
of the conspiracy; or the words written or spoken 
may in themselves be acts done in the course of 
the conspiracy. This being the principle the 
words of S. 10, Evidence Act, must be construed 
in accordanae with it and aie not capable of 
being widely construed so as to include a state¬ 
ment made by one conspirator in the absence of 
the other with reference to past acts done in the 
actual course of carrying out the conspiracy, 
after it has been completed. The common inten¬ 
tion is in the past. The words “common inten¬ 
tion” signify a common intention existing at 
the time when the thing was said, done or written 
by one of them. Things said, done or written 
while the conspiracy was on foot are relevant a9 
evidence of the common intention, once reasonable 
ground has been shown to believe in its existence. 
But it would be a very different matter to hold 
that any narrative or statemeut or confession 
made to a third party after the common intention 
or conspiracy was no longer operating and had 
ceased to exist is admissible against the other 
party. There is then no common intention of the 
conspirators to which the statement can have 
reference. Section 10 embodies this principle* 
A.I.R. 1940 P. C. 176=1940 • A.W.R. 175=73 
C.L.J. 252=41 Cr.L.J. 871 = 1940 M.W.N. 1112= 
52 LAV* 662 = 7 B.R. 118=1940 A.L.J. 778- 
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(1Q40) 2 ML-J. 811 = 43 Bom. L.R. 20 = 43 
P.L.R. 69=1941 O-W.N. 43 = 1.L-R. (1940) Lah. 
612=I.L.R. (1940) Kar. (P. C-) 302 Sup- = 45 
C.W.N. 269 = 67 I. A. 336=190 Ind. Cas. 233 (P- CO 

16. Scope. 

-S. 10—Scope. 

S. 10 renders admissible in cases of conspiracy much 
evidence which is not otherwise ordinarily admissible 
under the Indian law. The provisions of the section 
are wider than those of English law. 106 Ind. Cas. 
721 = 2 Luck. 631 = 1 L.C. 339 = 8 A.I.Cr.R. 449 = A. 1 .R. 
1927 Oudh 369 . 

-S. 10—Scope and effect—Existence of conspi¬ 
racy and joining therein—Proof of, necessary. 

S. 10 of the Evidence Act means this; if two persons 
conspire together to commit an offence, each is regard¬ 
ed as being the agent of another and just as the 
principal is liable for the acts of the agent, so each 
conspirator is liable for what is done by his fellow 
conspirator in furtherance of the common intention 
which they had both entertained. First, you must find, 
that there was a conspiracy and, secondly, that the 
person to whom the doctrine is to apply should have 
joined the conspiracy before they can be made liable 
for anything said or done by others. 31 Bom. 
L.R. 515 . 

-S. 10—Scope. 

S. 10 of the Evidence Act is wider than the English 
Law. As soon as it is shown with regard to an indi¬ 
vidual conspirator, that he was in privy with the 
combination and its objects and adopted the acts 
already performed, he as a conspirator becomes bound 
by the antecedent and the consequent acts of his fellow 
conspirators. There is a considerable inconsistency 
between S. 10 of the Evidence Act and the illustration 
thereto. It is not necessary to establish by direct 
evidence that the accused persons did enter into an 
agreement to commit an offence to attract the opera¬ 
tion of S. 10 of the Evidence Act, against the accused. 
The finding of closed covers relating to the conspiracy 
in possession of one of the conspirators is relevant 
against the other under S. 10 . 246 P.L R- 1 9 1 5 — 1 7 

P.R.Cr. 1915=11 P.W.R.Cr. 1915 = 16 Cr.L.J. 354 = 
a 8 Ibd. Cas. 738 . 

17. Signature in note book. 

* * M 

*——8. IO—Signature in note books. 

Note books of Jamakharch, wherein the accused 
has signed his name, are admissible to prove abetment 
of conspiracy. 20 C.W.N. 292=17 Cr.L.J- 439 = 35 
Ind. Cas. 999 . 

18 . Statement to third party. 

-—S. 10—Statement by alleged conspirator to 
third party. 

Statements by an alleged conspirator to a third 
person about the existence of a conspiracy between 
*he plaintiff and others in connection with the alleged 
forgery of a will are not relevant and cannot be u&ed 
to prove; fi) the existence of the conspiracy as to 
which there is no issue; or ( 2 ) that plaintiff was a 
party to the conspiracy. 30 C. 983=7 C.W.N. 808 . 

19. Statements in furtherance. 

**H|. so— Statements in furtherance—Conspiracy 

>1 If 'Prima fade evidence of the existence of a 
Conspiracy is given and accepted the evidence of 
statements made by any one of the conspirators in 
furtherance of the common object is admissible against 
§H* 81 Ind. Cas. 817=20 M. L. W. 202 = 25 Cr.L J- 
IO41—A.I.R. 1904 Mad. 805 . 


20. Statements made during trial. 

- Ss. 10, 30— Statements made during trial- 

S. 10 Evidence Act refers to things said or done by 
a conspirator in reference to the common intention. 
Statements made by an accused person during the trial 
can hardly be regarded as statements by him as a 
conspirator in reference to the common intention of 
the persons who were members of the conspiracy and 
are therefore, not admissible under S. 10. S. 30 
applies only to statements made before and proved at 
the trial. A.I.R. 1933 Oudh 86 = 9 O.W.N. 1136 = 
34 Cr.L.J. 124 = 8 Luck. 286=141 Ind. Cas. 192. 

2i. Stranger referring to accused as 

conspirator. 

-S. 10—Stranger referring to accused as a 

conspirator. 

A document written by a woman since deceased in 
which she described her conversations with a third 
person in which she said that he told her that among 
his revolutionary friends was the accused, to whom he 
was accustomed to turn for guidance, is admissible 
under S. 10, Evidence Act, as the statement if proved 
is itself a relevant fact by virtue of S. 10. The 
statement by the writer is a relevant fact and being 
admissible under S. 10 is evidence of all the 
conspirators including the accused, to the effect that 
the third person made his statement concerning the 
accused. 

The former association of an accused person with 
proved conspirators must be construed in the light of 
his subsequent actions. A.I.R. 1934 Gal. 221 = 35 
Cr.L.J. 334 = >47 Ind - Cas - 3 2 (F.B.). 

—S. 11 . Synopsis, 

1 . Alibi 

2 . Chittas 

3 . Collateral facts 

4 . Document evidencing construction of 
houses 

5 . Entry in hospital register 

6 . Evidence on question of conversion 

7 . Facts disclosing similar transactions 

8. Finding in previous suit 

9 . First information report 

10 . Former Judgment 

11 . Habitual cheating 

12 . “Highly probable or improbable” 

13 . Hindu muslim riot 

14 . Law on migration 

15 . Legitimacy of children 

16 . Letter written by accused 

17 . Murder—Identification of body 

18. No entry in accounts . 

19 . Other seditious articles in same paper 

20 . Ownership of stolen property 

21 . Partnership 

22 . Police report 

23 . Preparation 

24 . Previous acts 

25 . Probate proceedings . 

26 . Question as to dedication to religious 
endowment 

27 . Recitals in deeds 

28 . Recitals in Batwara papers 

29 . Recital in certificate or proclamation of 

sale 

30 . Relevant fact 

31 . Religion 

32 . Rent decree 

33. Rent suit 

34. Scope 
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35. Self-serving statements 

36. Statement as to date of Birth 

37. Statement made in transaction of private 

business 

38. Statement of deceased persons 

39. Statement of living persons 

40. Statement of wounded person 

41. Title—proof 

42. Unregistered deed 

43. Writ of attachment—Non mention of 

tenancy. 

I. Alibi. 

-S. 11—Alibi—Master and servant committing 

offence together—Master’s plea of alibi accepted— 
Servant’s conviction. 

Where the case for the prosecution is that both 
master and servant committed the offence and that the 
servant did what the master directed, it is not possible 
to convict the servant if the master’s plea of alibi is 
accepted. 1937 M.W.N. 96 . 

-S. 11—Alibi—Value. 

Although it is easy to give evidence of alibi, but 
where the case for the prosecution depends entirely on 
the identification of the accused in somewhat doubtful 
circumstances, the evidence of alibi cannot be lightly 
brushed aside. A.I.R. 1937 Rang. 267=38 Gr.L-J. 
890=170 Ind. Cas. 273 . 

-S. 11—Alibi—Murder case. 

The weakness or falsity of an alibi is not a sufficient 
ground for holding that the case for the prosecution is 
thereby improved in a charge for murder. Where the 
prosecution case amounts merely to an identification 
and denunciation of the accused, it cannot be said with 
certainty that the alibi must necessarily be a false 
one. A.I.R. 1937 Rang. 10=38 Cr.L. J- 279 = 166 Ind. 
Cas. 605 . 

-S. 11—Alibi. 

Charge under S. 302 , Penal Code—Evidence strong 
against accused—Accused found to have motive— 
Recovery of blood-stained garments and knife—Held, 
alibi evidence was not to be treated seriously. 164 Ind. 
Cas. 154=1936 O.W.N. 603 = 37 Cr.L. J. 932 . 

-S. ii—Alibi, Stage for.. 

A defence of alibi, if true, ought to be raised at the 
earliest possible moment. A. I. R. 1936 Lah. 233 = 
37 Cr.L. J. 751=38 P.L.R. 695=163 Ind. Cas. 143 . 

——S. 11—Alibi—Benefit of doubt. 

In the trial for an offence under S. 147 , Penal Code, 
the accused, although he failed to establish his plea of 
alibi yet had put it forward at an early stage of the 
investigation and from the evidence his presence at the 
affray appeared somewhat doubtful: 

Held, that he was entitled to the benefit of the doubt 
which would not have arisen if the Police whom the 
accused had cited as witnesses had given their evidence 
frankly. A.I.R. 1936 Lah. 473 = 37 Cr.L.J. 748=38 
P.L.R. 680 = 163 Ind. Cas. 135 . 

——Alibi— Benefit of doubt. 

Where the Crown case was not very satisfactory and 
the alibi evidence was considerably better than that 
usually put forward in criminal cases though not 
entireiy satisfactory; 

Held, that there was an element of doubt as regards 
the guilt of the accused and hence an acquittal w as 
proper. A.I.R. 1933 Rang. 423=35 Cr.L.J. 434=147 
Ind. Cas. 440 . 

*-S. 11 —Alibi—Testing of. 

Witnesses to establish anything in the nature of an 
alibi ought to be called by the accused person who 


takes that line of defence. Unless evidence of that 
character is tested by cross examination on behalf of 
the Crown, it is very difficult for any one to say, what 
value should be attached to it. A.I.R. 1935 Cal. 513 = 

62 C. 238 = 39 C.W.N. 744=36 Cr.L.J. 1 115= *57 Ind. 
Cas. 387 (S.B.). 

- S. 11 — Alibi— Material irregularity. 

When the accused is convicted for committing an 
ofTence on a day different from that entered in the 
charge-sheet, and the defence is that of alibi, a mate¬ 
rial irregularity is committed and the conviction cannot 
stand. A.I.R. 1934 Lah. 455 = 3 6 Cr.L.J. 282 (2) = 35 
P.L.R. 449=153 Ind. Cas. 32 . 

-S. 11 — .Alibi— Duty of prosecution—Murder case 

—Witness supporting plea of alibi should be pro¬ 
duced —Reliability of witness to be decided by Court. 

There is no duty upon those who are charged with 
the preparation of a prosecution case to produce in 
Court every person examined by the Police. But in a 
murder case where a witness has given evidence which 
supports a plea of alibi taken by one of those who have 
been charged with the murder, that witness ought to 
be produced. In no circumstances should the fact of 
his statement be withheld from the Court. The prose¬ 
cution authorities have no right to take it upon them¬ 
selves to decide whether a witness who gives vital 
evidence of this sort is or is not a reliable witness but to 
decide it is the function of the Court. The prosecution 
has no right to usurp the function of the Court and the 
conduct of the prosecuting authorities in keeping back 
such evidence deserves the strongest condemnation. 
A.I.R. 1934 All. 908 = 4 A.W.R. 5=36 Cr.L.J. 152 = 
57 A. 267=152 Ind. Cas. 741 . 

-S. 11 — Alibi. 

Whenever a defence of alibi is set up and that 
defence utterly breaks down, it is a strong inference 
that if the prisoner was not in fact where he says he 
was then in all probability, he was where the prosecu¬ 
tion say he was. A.I.R. 1934 Cal. 7 x 9=35 Cr.L.J. 
*335= 15 1 Ind. Cas. 473 (S.B.). 

■-S. 11 —Alibi— Practice in Punjab. 

Obiter. — Alibi evidence is generally viewed with 
suspicion. It has unfortunately become usual in, the 
Punjab for friends and relatives of the accused to come 
forward with false statements tending to prove an alibi. 
So far has this practice gone that it is not even consi¬ 
dered reprehensible among the average run of people 
in this provi ice to do so. The only result of this is that 
Courts now look on all alibis with great suspicion. 
A.I.R. 1935 Lah. 230=35 Cr.L.J. 1180=150 Ind. 
Cas. 1056 . 

-S. xi—Alibi, when can be accepted. 

Where there is satisfactory evidence that a man 
committed a crime at a certain place and at a certain 
time, a Court will never find any difficulty in rejecting 
an alibi he may seek to establish, even if that alibi 
be supported by what, on the surface, would appear to 
be satisfactory evidence. A.I.R. 1933 Oudh 369=10 
O.W.N. 753 = 34 Cr.L.J. 1146=145 Ind. Cas. 817 . 

2. Chittas. 

Ss. it, 13, 35, 36—Chitta. 

When a chitta prepared by a aatnindar produced 
in a prior suit had been found to be genuine and 
corroborated by a mass of documentary and oral 
evidence; 

Held, that it did not come under Ss. 35 or 36* 
Evidence Act, but it could still be admissible under 
S. 11 or S. 13, Evidence Act. 164 Ind. Cas. 603 =39 
C.W.N. 330 . 
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3. Collateral facts. 


--S. 11—Collateral fact—Relevancy—Collector's 

books* 

In order that a collateral fact may be admissible as 
relevant under S. 11 of the Evidence Act the require¬ 
ments Of the law are; ( 1 ) that the collateral fact must 
itself be established by reasonably conclusive evidence; 
and ( 2 ) that it must, when established, afford a 
reasonable presumption or inference as to the matter 
in dispute. The Collector’s books are intended only 
for the purpose of revenue; they are evidence neither 
of title nor of possession 6 Bom. L-R. 983 . 


4. Document evidencing construction of houses. 

——S. 11—Document evidencing construction of 
houses—Value of. 

Old documents mentioning persons who built certain 
very old houses may be admitted in evidence under 

5. 11 , Cl. 2 and S. 13 , Cl. (b) where direct evidence 
about the construction may not be earsily available. 82 
Ind. Cas. 582 = 5 L.R.A. Civ. 231 = A I R. 1924 All. 526 . 

5. Entry in hospital register. 

-S. 11—Entry in hospital register—Admissibi¬ 
lity of. 

An entry made in a reghtcr of in-door patients in a 
hospital is admissible in evidence to prove that the 
person mentioned in the entry was in the hospital on a 
certain date. 56 P.L.R. 1918=13 P.W.R.Cr. 1918=19 
Cr.L.J. 141 = 43 Ind. Cas. 429 . 


6 . Evidence on question of conversion. 

-S. 11—Evidence on question of conversion. 

Upon the question whether the taluqdar was a 
convert to Islam or was the Chief of a Rajput 
clan, it is permissible and important to prove that 
the fact of such conversion was unknown to the 
District and local officers and was not ascertainable 
from anything to be found in official publications. 
It is of the utmost relevance and importance to 
learn from the conduct and statements of his 
Hindu wife whether she thought herself to be 
the wife of a Rajput Chief or of a Muhammadan. 
Such matters, however, must be proved in 
manner permitted by the Evidence Act. A.I.R. 
1939 P.C. 249=6 B.R. 1 = I.L.R. (1940) Kar. (P.C.) 
1 Sup.=44 C.W.N. 66 = 183- Ind. Cas. 662 (P.C.). 


7. Facts disclosing similar transactions. 

Ss. 11, 14 and I 5 —Facts disclosing similar 
transaction—Admissibility. 

Where the accused were charged with having 
cheated the complainants by receiving the money 
for them under the pretext that they were the 
agents of a rich lady anxious to lend money at 
low fates and that they would get for the com¬ 
plainants a loan from her at an extermcly low 
rate of interest evidence to the effect that at or 
about the same time they were making precisely 
j C . 9a . me representation to third persons is 
admissible under Ss. 11 and 14 to corrobarate the 
story of the prosecution and to prove the intention 
of the accused. 39 All. 273 = 15 A.L.J. 241 = 18 
Cr.L.J. 529=39 Ind. Cas. 673. 


8 , Finding in previous suit. 

— 7 "S. 11 —Finding in previous suit—Probative 

value of.< 

_ The question as to the probative value of a 
finding in a previous suit depends on the nature 
of the finding and of the issues involved in the 
two different suits. A.I.R. 1940 Pat. 341=6 B.R. 

2?g~19 Ptft. 172=21 P.L.T. 577=185 Ind. Cas. 

Oo5* 


9 . First information report. 


-S. 11 ( 2 )—First information report. 

First information report, when duU proved, 
becomes a relevant fact within the meaning of 
S. 11 ( 2 ), Evidence Act, and as such, retains some 
evidential value even alter being sw°rn against 
by the author thereof. Besides its use as a 
corroborative or contradicting piece ol evdence, 
its own value under S- 11 ( 2 ) - is not n gligible. 
Where a report is made by a person who is 
stabbed, immediately after the occurrence and 
factum of such a report in connection with other 
facts makes it highly probable that the person 
who stabbed the deceased and the report- r could 
be no other than the accused, the repo t must be 
regarded as a relevant fact- 190 Ind- Cas. 322 . 
(Bhopal) 


10 . Former judgment. 

-S. 11 —Former judgment—Case under 

S. 153 -A, I. P. C.—Procedure. 

During the prosecution of an author of a book 
under S. 153 -A, I.P.C. the book was proscribed by 
an order of Government under the criminal P- C-, 
(amended 1926 ) S. 99 -A on the ground that the 

book contained matter the publication of which is 

punishable under S. 153 -A, 1 . P. C. The author 
applied under S. 99 -B and Its application w r as 
dismissed by a bench of the High Court. There 
upon the trial Magistrate without recording any 
defence evidence or allowing further cross-exami¬ 
nation of prosecution witnesses convicted the 
accused, 

Held, that the conviction was legal and the 
judgment of the Bench of the High C°nrt was 
admissible under Ss. 11 and 13 , Evidence Act. 
104 Ind. Cas. 225 = 8 A.I.Cr.R. 204 = 8 L.R.A.Cr. 
124 = 25 A.L.J. 846 = 28 Cr.L.J. 785 = A.I.R. 1927 
All. 654 . 


-S. 11 —Former Judgment—Admissibility- 

Case under S. 401 , I.P. C. 

When offence charged against an accused is 
that of belonging to a gang of thieves, a former 
judgment more than 25 years old and convicting 
him of dacoity is admissible in evidence, though 
the former judgment is useful only for the puTpose 
of proving that the accused is a person of 
criminal tendencies to commit theft who may be a 
member of the alleged gang. The judgment bv 
no means goes to show that he had any habit of 
committing theft in the period under considera¬ 
tion. 89 Ind. Cas. 527 = 26 Jiom. L.R. 1223 = 26 
Cr.L.J. 1391 = A.I,R. 1925 Bom. 195 . 

-S. 11 —Former judgment—Judgment in civil 

suit. .... , 

A judgment in a civil suit is relevant under 
S. 11 . 37 Mad. 238 = 23 M.L.J. 447=12 M.L.T. 
615 = ( 1912 ) M.W.N. 1029=13 Cr.L.J. 800=17 
Ind. Cas. 544 . 


-Ss. 11, 42—Former Judgment—Judgments 

not inter partes. 

Judgment not inter partes relating to a right 
or custom is proof of an instance or transaction 
in which the custom has been rccogn : sed or 
departed from and is thus admissible undtr Ss. 11 

and 42 . 4 S-LR. 88 = 8 Ind. Cas. 897 . 

11. Habitual cheating. 


-S. 11—Habitual cheatirg. 

The fact that a person belongs to a gang of 
persons united for habitually cheating in concert, 
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35. Self-serving statements 

36. Statement as to date of Birth 

37. Statement made in transaction of private 

business 

38. Statement of deceased persons 

39. Statement of living persons 

40. Statement of wounded person 

41. Title—proof 

42. Unregistered deed 

43. Writ of attachment—Non mention of 

tenancy. 


1 . Alibi. 


-S. II—Alibi—Master and servant committing 

offence together—Master’s plea of alibi accepted— 
Servant’s conviction. 

Where the case for the prosecution is that both 
master and servant committed the offence and that the 
servant did what the master directed, it is not possible 
to convict the servant if the master’s plea of alibi is 
accepted. 1937 M.W.N. 96 . 

-S. 11—Alibi—Value. 

Although it is easy to give evidence of alibi, but 
where the case for the prosecution depends entirely on 
the identification of the accused in somewhat doubtful 
circumstances, the evidence of alibi cannot be lightly 
brushed aside. A.I.R. 1937 Rang. 267=38 Cr.L.J. 
890=170 Ind. Ca 6 . 273 . 

-S. 11—Alibi—Murder case. 

The weakness or falsity of an alibi is not a sufficient 
ground for holding that the case for the prosecution is 
thereby improved in a charge for murder. Where the 
prosecution case amounts merely to an identification 
and denunciation of the accused, it cannot be said with 
certainty that the alibi must necessarily be a false 
one. A.I.R. 1937 Rang. 10 = 38 Cr.L. J. 279 = 166 Ind. 
Cas. 605 . 


-S. 11—Alibi. 

Charge under S. 302 , Penal Code—Evidence strong 
against accused—Accused found to have motive— 
Recovery of blood-stained garments and knife—Held, 
alibi evidence was not to be treated seriously. 164 Ind. 
Cas. 154=1936 O.W.N. 603 = 37 Cr.L.J. 932 . 


-S- 11—Alibi, Stage for.. 

A defence of alibi, if true, ought to be raised at the 
earliest possible moment. A. I. R. 1936 Lah. 233 = 
37 Cr.L.J. 751 = 38 P.L-R. 695=163 Ind. Cas. 143 . 


'-S. 11—Alibi—Benefit of doubt. 

In the trial for an offence under S. 147 , Penal Code, 
the accused, although he failed to establish his plea of 
alibi yet had put it forward at an early stage of the 
investigation and from the evidence his presence at the 
affray appeared somewhat doubtful: 

Held, that he was entitled to the benefit of the doubt 
which would not have arisen if the Police whom the 
accused had cited as witnesses had given their evidence 
frankly. A.LR. 1936 Lah. 473 = 37 Cr.L.J. 748=38 
P.L-R. 680 = 163 Ind. Cas. 135 . 


-‘Alibi —Benefit of doubt. 

Where the Crown case was not very satisfactory and 
the alibi evidence was considerably better than that 
usually put forward in criminal cases though not 
entirely satisfactory: 

Held, that there was an element of doubt as regards 
the guilt of the accused and hence an acquittal was 

proper. A.I.R. 1 933 Rang. 423 = 35 Cr.L.J. 434=147 

Ind. L-as. 440* 


-S. 11—Alibi—Testing of. 

Witnesses to establish anything in the 
alib* ought to be called by the accused 


nature of an 
person who 


takes that line of defence. Unless evidence of that 
character is tested by cross examination on behalf of 
the Crown, it is very difficult for any one to say, what 
value should be attached to it. A.I.R. 1935 Cal. 513 = 
62 C. 238 = 39 C.W.N. 744=36 Cr.L.J. 1115 = 157 Ind. 
Cas. 387 (S.B.). 

-S. 11 —Alibi— Material irregularity. 

When the accused is convicted for committing an 
offence on a day different from that entered in the 
charge-sheet, and the defence is that of alibi, a mate¬ 
rial irregularity is committed and the conviction cannot 
stand. A.I.R. 1934 Lah. 455 = 36 Cr.L.J. 282 (2) = 35 
P.L.R. 449=153 Ind. Cas. 32 . 


-S. ii —Alibi— Duty of prosecution—Murder case 

—Witness supporting plea of alibi should be pro¬ 
duced—Reliability of witness to be decided by Court. 

There is no duty upon those who are charged with 
the preparation of a prosecution case to produce in 
Court every person examined by the Police. But in a 
murder case where a witness has given evidence which 
supports a plea of alibi taken by one of those who have 
been charged with the murder, that witness ought to 
be produced. In no circumstances should the fact of 
his statement be withheld from the Court. The prose¬ 
cution authorities have no right to take it upon them¬ 
selves to decide whether a witness who gives vital 
evidence of this sort is or is not a reliable witness but to 
decide it is the function of the Court. The prosecution 
has no right to usurp the function of the Court and the 
conduct of the prosecuting authorities in keeping back 
such evidence deserves the strongest condemnation. 
A.I.R. 1934 All. 908 = 4 A.W.R. 5=36 Cr.L.J. 152 = 
57 A. 267=152 Ind. Cas. 741 . 


-». 11—Alibi. 

Whenever a defence of alibi is set up and that 
defence utterly breaks down, it is a strong inference 
that if the prisoner was not in fact where he says he 
was then in all probability, he was where the prosecu¬ 
tion say he was. A.I.R. 1934 Cal. 7 i 9=35 Cr.L.J. 
*335= i5* Ind. Cas. 473 (S.B.). 


-S. ii—Alibi— Practice in Punjab. 

Cbiter.—Alibi evidence is generally viewed with 
suspicion. It has unfortunately become usual in the 
Punjab for friends and relatives of the accused to come 
forward with false statements tending to prove an alibi. 
So far has this practice gone that it is not even consi¬ 
dered reprehensible among the average run of people 
in this province to do so. The only result of this is that 
Courts now look on all alibis with great suspicion. 
A.I.R. 1935 Lah. 230=35 Cr.L.J. 1180=150 Ind. 
Cas. 1056 . 


-S. xi— Alibi, when can be accepted. 

Where there is satisfactory evidence that a man 
committed a crime at a certain place and at a certain 
time, a Court will never find any difficulty in rejecting 
an alibi he may seek to establish, even if that alibi 
be supported by what, on the surface, would appear to 
be satisfactory evidence. A.I.R. 1933 Oudh 369=10 
O.W.N. 753=34 Cr.L.J, 1146=145 Ind. Cas. 817. 

2. Chittas. 

Ss. 11, 13, 35, 36—Chitta. 

When a chitta prepared by a xamindar produced 
m a prior suit had been found to be genuine and 
corroborated by a mass of documentary and oral 
evidence; 

Held, that it did not come under Ss. 33 of 36* 
Evidence Act, but it could still be admissible tindef 
S- 11 or S. 13, Evidence Act. 164 Ind. Cas. 603=39 
C.W.N. 330 . 
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3. Collateral facts. 

•- S. 11—Collateral fact—Relevancy—Collector’s 

books. 

In order that a collateral fact may be admissible as 
relevant under S. 11 of the Evidence Act the require¬ 
ments Of the law are: ( 1 ) that the collateral fact must 
itself be established by reasonably conclusive evidence; 
and ( 2 ) that it must, when established, afford a 
reasonable presumption or inference as to the matter 
in dispute. The Collector’s books are intended only 
for the purpose of revenue; they are evidence neither 
of title nor of possession 6 Bom. L-R- 983 . 

4. Document evidencing construction of houses. 

-S. xi —Document evidencing construction of 

houses—Value of. 

Old documents mentioning persons who built certain 
very old houses may be admitted in evidence under 

5. 11 , Cl. 2 and S. 13 , Cl. (b) where direct evidence 
about the construction may not be earsily available. 82 
Ind. Cas. 582 = 5 L.R.A. Civ. 231 = A.I.R. 1924 All. 526 . 

5. Entry in hospital register. 

- S. 11—Entry in hospital register—Admissibi¬ 
lity of. 

An entry made in a regi>tcr of in-door patients in a 
hospital is admissible in evidence to prove that the 
person mentioned in the entry was in the hospital on a 
certain date. 56 P.L-R. 1918=13 P.W.R.Cr. 1918=19 
Cr.L.J. 141 = 43 Ind. Cas. 429 . 

6 . Evidence on question of conversion. 

——S. 11—Evidence on question of conversion. 

Upon the question whether the taluqdar was a 
convert to Islam or was the Chief of a Rajput 
clan, it is permissible and important to prove that 
the fact of such conversion was unknown to the 
District and local officers and was not ascertainable 
from anything to be found in official publications. 
It is of the utmost relevance and importance to 
learn from the conduct and statements of his 
Hindu wife whether she thought herself to be 
the wife of a Rajput Chief or of a Muhammadan. 
Such matters, however, must be proved in 
manner permitted by the Evidence Act. A.I.R. 
1939 P.C. 249=6 B.R. 1 = I.L.R. (1940) Kar. (P.C.) 

1 Sup. = 44 C.W.N. 66 = 183- Ind. Cas. 662 (P.C.). 

7. Facts disclosing similar transactions. 

“Ss. 11, 14 and I5— Facts disclosing similar 
transaction —Admissibility. 

Where the accused were charged with having 
cheated the complainants by receiving the money 
for them under the pretext that they were the 
agents of a rich lady anxious to lend money at 
low rates and that they would get for the com¬ 
plainants a loan from her at an extermely low 
rate of interest evidence to the effect that at or 
about the same time they were making precisely 
the same representation to third persons is 
admissible under Ss. 11 and 14 to corrobarate the 
story of the prosecution and to prove the intention 
of the accused. 39 All. 273=15 A.L.J. 241 = 18 
Cr.L.J. 529=39 Ind. Cas. 673. 

8 . Finding in previous suit. 

-- S. 11 —Finding in previous suit—Probative 

value of. 

The question as to the probative value of a 
finding in a previous suit depends on the nature 
of the finding and of the issues involved in the 
two different suits. A.I.R. 1940 Pat. 341=6 B.R. 
336=19 Pat. 172=21 P.L.T. 577=185 Ind. Cas. 
685. 


9 . First information report. 


-S. 11 ( 2 ) — First information report. 

First information report, when duly proved, 
becomes a relevant fact within tlie meaning of 
S. 11 ( 2 ), Evidence Act, and as such, retains some 
evidential value even after being sworn against 
by the author thereof. Besides its use as a 
corroborative or contradicting piece of evidence, 
its own value under S- 11 ( 2 ) is not n giigible. 
Where a report is made by a person who is 
stabbed, immediately alter tbe occurrence and 
factum of such a report in connection with other 
facts makes it highly probable that the person 
who stabbed the deceased and the report r could 
be no other than the accused, the rcpo.t must be 
regaided as a relevant fact- 190 Ind- 1 as. 322 . 
(Bhopal ) 

10 . Former judgment. 


-S. 11— Former judgment—Case under 

S. I53-A, I. P. C.—Procedure. 

During the prosecution of an author of a book 
under S. 153 -A, I.P.C. the book was proscribed by 
an order of Government under the criminal P. C-, 
(amended 1926 ) S- 99 -A on the ground that the 
book contained matter the publication of which is 
punishable under S- 153 -A, 1 . P. C. The author 
applied under S- 99 -B and his application was 
dismissed by a bench of the High Court. There 
upon the trial Magistrate without recording any 
defence evidence or allowing further cross-exami¬ 
nation of prosecution witnesses convicted the 
accused, 

Held, that the conviction was legal and the 
judgment of the Bench of the High C°nrt was 
admissible under Ss. 11 and 13 , Evidence Act. 
104 Ind. Cas. 225 = 8 A.I.Cr.R. 204 = 8 L.R.A.Cr. 
124 = 25 A.L.J. 846 = 28 Cr.L-J. 785 = A.I.R. 1927 

All. 654 . 


-S. 11 —Former Judgment—Admissibility- 

Case under S- 401 , I.P. C. . 

When offence charged against an accused is 
that of belonging to agang of thieves, a former 
judgment more than 25 years old and convicting 
him of dacoity is admissible in evidence, though 
the former judgment is useful only for the purpose 
of proving that the accused is a person ot 
criminal tendencies to commit theft who may be a 
member of the alleged gang, The judgment bv 
no means go^s to show that he had any lic.bit ot 
committing theft in the period under considera¬ 
tion. 89 Ind. Cas. 527 = 26 Bom- L.R. 1223 —26 
Cr.L.J. 1391 = A-I.R. 1925 Bom. 195 . 

——S. ll—Former judgment—Judgment in civil 


suit. 

A judgment in a civil suit is 
S. 11 . 37 Mad. 238=23 M.L.J. 
615 = 0912 ) M.W.N. 1029=13 
Ind. Cas. 544 . 


relevant under 
447=12 M.L.T. 
Cr.L.J. 800=17 


-Ss. 11 , 42 —Former Judgment—Judgments 

not inter partes. 

Judgment not inter partes relating to a right 
or custom is proof of an instance or transaction 
in which the custom has been rccogivsed or 
departed from and is thus admissible under Ss. 11 

and 42 . 4 S-L-R- 88 = 8 Ind. Cas. 897 . 

ll. Habitual cheating. 


--S. 11 —Habitual cheating. 

The fact that a person belongs to agang of 
persons united for habitually cheating in concert, 


Y. D.-U 
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is relevant if the question 

a habitual cheat. 37 Cal. 
Cr.L.J. 23 = 5 Ind- Cas. 29. 


is whether the man is 
91 = 14 C.W.N. 49=11 


12 . “Highly probable or improbable”. 

_S. 11 —“Highly probable or improbable” 

significance. . 

S. 11 , Evidence Act, does not make all docu¬ 
ments, which make the existence or non-existence 
of a relevant fact probable or improbable, relevant. 
The expression “highly probable or improbable” 
indicates that the connection between the facts 
in issue and the collateral facts sought to be 
proved must be immediate as to render the co¬ 
existence of the two highly probable. 

Copies of printed newspapers containing an 
account of some proceedings, found in possession 
of one accused, are evidence of the fact of the 
publication of such an account in that paper; 
but are not by themselves evidence of the truth 
of the facts stated therein, unless in connection 
with other facts they make the existence or non¬ 
existence of the facts mentioned highly probable 
or improbable* A.I.R. 1933 All. 690=55 A. 1040 = 
1933 A.L.J. 799=34 Cr.L.J. 967 = 145 Ind. Cas. 481. 

-S. 11 —Highly probable—Scope of. 

The words ‘highly probable’ in S, 11 are of 
great importance inasmuch as the section makes 
only those facts admissible, which, assuming 
that they are admitted in evidence will be of 
great weight in bringing the Court to a conclu¬ 
sion one way or other regarding the facts in 
question. 13 M.L.T. 282= 18 Ind. Cas. 997* 

13. Hindu Muslim riot. 


-S. 11—H i n d u Muslim riot—Previous 

attempt to convert—‘Admissibility of. 

When the charges against the accused are of 
dacoity and rioting, evidence that on the day after 
the occurrence the accused who was a - Mussalman 
wanted another, a Hindu, to embrace Islam and 
threatened to beat him if he did not, is wholly 
irrelevant to either of the charges and should not 
be admitted notwithstanding that the riots in 
which accused • was involved were due to Hindu- 
Muslim dissensions. 88 Ind. Cas. 733 = 52 Cal. 
499 = 26 Cr.L.J. 1213=A.I.R. 1925 Cal. 831. 


14. Law on migration. 


S. 11—Law on migration—Proof of adop- 
ti°n. 

Where the question is whether a migrating family 
has adopted the law of the new place, the fact that 
in the allied or connected families, the new law 
has very widely been adopted and the rites and 
ceremonies of the new place have been generally 
recognised, renders it probable within the mean¬ 
ing of S. 11 that the family in question has adopted 
the new law. 

Where the fact in issue is whether the migrat¬ 
ing family has adopted the law of the new place 
a previous judgment, in which the ancestors of the 
family in question were on one side, is relevant. 
I he observance of rites and ceremonies at marri- 
ages, deaths and births are also relevant. 77 Ind. 

Cas. 450 = 37 C.LJ. 233=50 Cal. 370 = A.I.R, 1923 
Cal. 485. 


15. Legitimacy of children. 

S. H—Legitimacy of children. 

7 ^«^ ey H°^i? a>c “" Ab A 8 S nc . c ? f . cross-examina¬ 
tion on illegitimacy—Admissibility. 
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Where the question is whether a particular per¬ 
son is the illegitimate son of a certain man and. a 
certain woman, the fact on a previous occasion, 
when giving evidence on behalf of the woman the 
man was asked questions in cross-examination in 
order to show his partiality to her, including the 
question whether she had been his wife before 
another man took her in marriage, but that no ques¬ 
tion was asked him as to her bearing him illegiti¬ 
mate children, is admissible in evidence under 
S- 11 (2) as it makes highly improbable the allega¬ 
tion that the illegitimacy was well-known. 65 Ind. 
Cas. 308 = 8 O.L.J. 569 = A.1.R. 1921 Oudh 242. 

16. Letter written by accused. 

-S. 11—Letter written by accused—Admissi¬ 
bility in evidence—Conditions. 

A letter written by the accused where it is self 
condemnatory is prima facie evidence against him 
and is admissible in evidence; it is not necessary 
that the letter should have been signed by the 
accused and it is enough if it can be traced to the 
writer; it is admissible though it was intercepted or 
surreptitiously detained and opened. 41 Cal. 545 = 
18 C.L.J. 567 = 18 C. W. N. 386=15 Cr.L.J. 35=22 
Ind. Cas. 179. 

17. Murder—Identification of body. 

-S. 11—Murder—Identification of body by 

clothes. 

Satisfactory proof that clothes found on the 
body of murdered, belong to him and were worn 
by him immediately before disappearance, is 
sufficient to find that the corpse is of that person 
although it is too decomposed to be identified 
otherwise. 38 P.W.R.-Cr. 1910=24 P.R.Cr. 1910= 
193 P.L.R. 1910 = 11 Cr.L.J. 604=8 Ind. Cas. 250. 

18. No entry in accounts. 

-S. 11—No entry in accounts. 

The absence of an entry in an account book is a 
relevant fact, under either S. 7 or S-’8 or S. 11 of 
the Evidence Act. 76 Ind. Cas. 327=A.I.R. 1924 
Nag. 22. ' ' ‘ 

-S. 11—No entry in accounts. ■ .• 

Evidence that there is no entry in the account 
books, though not' admissible under S. 34 may be 
admissible under Ss, 9 and 11. • - ~ 

The fact of absence of entry is relevant; its effect 
is to be determined in the light of the general evi¬ 
dence in the case. 74 Ind* Cas. 383=36 C*L.J* 389 
= A.I.R. 1923 Cal. 261. 

I 9 . Other seditious articles in same pftpfcf. 

- —S. 11—Other seditious articles published in 
the same news paper. 

Proof of the seditious articles appearing in the 
same news paper is admissible to show the seditious 
character of an article appearing in the same 
news paper. 32 Mad. 338= 5 M.L.T. 415=9 Cr.L-J* 
506=2 Ind. Cas. 193. • r 

20. Ownership of stolen property. 

——Ss. 11 and 32—Ownership of stolen property 
—Statement of deceased. 

Statement of a person regarding the ownership 
of property alleged to be stolen as to what the 
deceased had said to him is inadmissible either 
under S. 11 0 r under S. 32. 16 Cr.L.J. 640=30 Ind. 
Cas. 464 . 
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21. Partnership. 

-S. 11—Partenership—Proof of agency. 

Where a plaintiff sues a firm on foot of a 
transaction made by one member of the firm, it is 
for the plaintiff to show that either by the course 
of dealings between him and the defendants or by 
some overt acts of the defendant firm, that member 
was acting as their authorized agent in those 
transactions in such a manner as to bind the firm- 

109 Ind. Cas. 327=9 L- L-J- 518=29 P- L. R- 276- 
A.I.R. 1928 Lah. 105. 

22. Police report. 

-S. 11—Police report—Value of. 

Where the lessee sets up forcible re-entry by the 
lessor, Jhe fact that a report complaining of the 
use of force or criminal intimidation was made 
to the police soon after the occurrence, is a relevant 
fact under S- H of the Evidence Act and admissible 
in evidence. 2. O-L.J. 299 = 30 Ind- Cas- 292. 

23. Preparation. 

-S. 11—Preparation.—A c c u s e d showing 

revolver to companion. 

Where the accused are charged under the Arms 
Act for possession of arms and for conspiracy to 
commit a dacoity, the fact that one of the accused 
was seen showing a revolver to another with whom 
he was alleged to be conspiring to commit a dacoity 
is relevant under S. 11» Evidence Act, as being 
evidence of preparation. A.I.R- 1932 Cal. 474 —55 
C.L.J. 439 = 59 Cal. 1361=33 Cr.L.J. 854=139 Ind. 
Cas. 873. 


Where the suit related to rights to properties be¬ 
longing to a math and the question as to dedica¬ 
tion was put in issue and the gift of certain item 
of property belonging to the institution was sought 
to be relied on as throwing light on the general 
question, Held, that it was admissible under S. 11 
(2) of the Evidence Act. 1930 A.L.J. 964. 


27. Recitals in deeds. 


-S. 11—Recitals describing property. 

Where the recitals in deeds in respect of pro¬ 
perties by owners thereof state that the lane on 
which their houses abut is a private street, the 
recitals are relevant under S. 11, Ry' dcn 5!, ^ c ]* 
A.I.R. 1937 Lah. 120 = 38 P.L.R. 969=169 Ind. 

Cas. 259. 


-Ss. 11 and 13—Recital in deed—If evidence 

• . 1 • _ 1 1 ! 


against third parties. 

Where in a sale-deed executed by husband to 
his wife, the recital was that the transfer was in 
consideration of the dower debt it was held that 
that recital was not evidence agamst third parties- 

37 P. L. R. 777. 

_S. 11—Recitals in sale-deed between third 

parties referring to property in dispute as 

boundary. ... 

Recitals in sale-deeds between third parties which 
refer to the property in dispute as one ot the 
boundaries are admissible in evidence showing a 
recognition of the right of the P^son alleging 

himself to be owner of boundary lands. AJ.K. 1955 

Ml. 351 = 1934 A-L.J. 597 = 4 A.W-R. 760-150 Ind. 


24. Previous acts. 

-S. 11—Previous acts—Evidence of Admis¬ 
sibility. . 

The admissiblity of a particular evidence under 
S. 11 in each case must depend on how near is the 
connexion of the facts sought to be proved with 
facts In issue, to what degree do they render facts 
in issue, probable or improbable, when taken with 
other facts in the case and to what extent would 
the admission of the evidence be inconsistent with 
principles enunciated elsewhere in the Act. 

Where A was charged with entering into a con¬ 
spiracy to bring false evidence against B and C and 
all the previous acts of which evidence was to be 
given were acts in which he acted against B or C, 
or both, . 

Held, that such evidence was admissible under 
S. 11 but not under Ss. 10 and 15. 109 Ind. Cas. 491 
=6 Rang. 6=29 Cr.L.J. 555 = 10 A. L Cr. R. 249 = 
A.I.R. 1928 Rang. 118. 

25. Probate proceedings. 

——S. 11—Probate procedings —Statement of 
testatrix before death— Disposition of property 
—Relevancy The statement of a testatrix be¬ 
fore her death as to her disposition of property, 
which suggests an inference as to the execution 
ol the will is admissible as evidence against her 
representatives under S. 11 of the Evidence Act. 
3 Bom. L. R. 465. 

26. Question as to dedication to religious 

endowment. 

•—8.11—Question as to dedication to religious 
andowment—Circumstances under which gift 
of one item was made—Same throwing light 
on question of dedication. 


_S. 11—Recitals in deed between strangers. 

A document between strangers to the suit, in 
vhich mention is made of one of the parties t 
he suit or their predccessors-in-interesl as hoM- 
ng the land as belonging to the executants o 
he document is not admissible in evidence, ill 
nd. Cas. 361= A.I.R. 1929 Lah. 78. 

_S. 11—Recitals in deeds as to boundaries— 

When admissible. . • 

Recitals in documents regarding bounclaries 
ixecuted by third parties in favour of the plaintills 
ire not admissible in evidence if the executani 
lot dead and does not come to corroborate them. 

109 Ind. Cas. 728=10 L.L.J. 370 = A.I.R. 1928 
Lah. 428. 

_S. 11—Recitals in deed between strangers. 

A document between strangers to the sui 
which mention is made of one of the Parties ' 
suit or their predecessors as holding the land ly" g 
on the boundar.es of the lands be longing to.the 

executants of the document is not admissible in 
evidence. 103 Ind Cas 889=8 Lab. 651-29 
-dtp 74= A. T. U. 1927 Lah. 448. 


5 # ll —Recitals in deeds of boundaries, 
here the executants of documents containing 
Is of boundaries of land in dispute are 
and do not give their evidence, such docu- 
are not admissible either under T S ‘ 1 | 0 5J 
qq InH. Cas. 907 = 44 C.L.J. 582 —A.I.R. 1927 


_S. 11 —Recitals in deed between strangers. 

A document between strangers to the suit in 
which mention is made of one of the parties or 
their predecessors as holding the land lying on 
the boundaries of the lands belonging to the exe- 
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cutants of the document is not admissible in evi¬ 
dence. 86 Ind. Cas- 734=41 C. L. J. 374 = A.I.R. 
1925 Cal. 1034. 

-S. 11—Recital in deed as to boundary— 

Description in lease—Value of. 

The right to possession by lessee of a plot of 
land was in controversy. The right was denied on 
the ground that the alleged lessor was not entitled 
to the plot. A pattah executed by the lessor in 
respect of another plot of land, a year previous 
to the granting of the lease in question, contained 
a description of the boundary of the land demised 
by that pattah. This description clearly evidenced 
his title to the other plot which formed the subject 
of the lease in question, 

Held, that the lessor’s statement in the pattah 
previously granted could not be said to be a “fact” 
within the meaning of S. 11 and that that section 
could not be invoked for admitting the statement. 
86 Ind. Cas. 674=29 G- W. N. 469=A.l.R. 1925 
Cal. 684. 


“S. 11—Recitals in deed—If evidence against 
third parties. 

A recital in a deed or other instrument is in 
some cases conclusive, and in all cases evidence as 
against the parties who make it. But it is no more 
evidence as against third persons than any other 
statement would be. 84 Ind. Cas. 420=28 C-W.N. 
1092 = A.I.R. 1924 Cal. 1067. 

—S. 11—Recitals in deeds—When admissible. 

Recitals in the boundaries of other lands in 
documents between the third parties, are not 
admissible in evidence under S. 11 or S. 13. But 
they might be admissible under Cl. (3) of S- 32 
when they are the statements made by persons of 
the character described in the opening sentence of 
that section ; that is to say* persons who are dead 
or who cannot be found or for other reasons 
therein stated cannot be examined as witnesses. 
68 Ind. Cas. 329=A.I.R. 1923 Cal. 299. 


—S. 11—Recitals in deeds. 

Recitals of boundaries of lands in documen 
between third parties are not admissible in evidenc 

l, or T>.J 3 but 4 are admissible unde 

Na g EV 22 denCe ACt 68Ind ' CaS ' 314 = 


., .j?f* 1 r 1 an< * 13—Recitals in deeds—Admis 

siDiiity ot. 

1 A n reC .' t - al - in a kabuli y at by a tenant that hi< 

n^t^be^ufficient^ev’id^nce of'th^ latter’s^ossesjdo? 

*■= 


Per Rampini J.—Documents, for instance 
a deed of sale and a mortgage deed, as in this 
case, though not inter partes containing recitals 
that a particular howla which is in question are 
admissible in evidence under either S. 11 (b) 0 r 
13 of the Evidence Act, although they are not con¬ 
clusive or binding evidence and may be very weak 
evidence or even of no weight at all. Per Geidt J.— 
Documents containing recitals that a particular 
plot of land is included within a particular howla' 
though inter partes are admissible in evidence 
under S. 13 of the Evidence Act as transactions by 
which the right to hold the land as part of the 
howla is recognised and particularly when the 
existence of that right is a question raised in a 
case and is a relevant fact- 5 C. L. J. 55. 

28. Recitals in Batwara papers. 

-S. 11—Recitals in Batwara papers. 

The presumption which arises as to the correct¬ 
ness of an entry in the record-of-rights under 
S. 103-B of the Bengal Tenancy Act would not 
attach to an entry in the batwara papers, 
prepared by the Collector under the Bengal 
Estates Partition Act 5 of 1897. Where certain 
lands are entered in those papers ar chowkidari 
chakran lands, so far as a stranger is concerned, 
the only way in which those papers can be treated 
as evidence would be under S. 11 of the Evidence 
Act on the ground that in the partition proceedings 
the lands were claimed as chowkidari chakran 
lands. The entries in those papers could not be 
in any way binding upon a stranger to those 
proceedings. 87 Ind. Cas. 694=A.1.R, 1926 Cal. 
115. 


29. Recital in certificate or 
proclamation of sale. 


. S. 11—Recitals in certificate or proclama;. 
tion of sale. 

. Recitals in a sale certificate or a sale proclama¬ 
tion are not admissible under Ss. 11, 13 and 32. Cl. 
3. 110 Ind. Cas. 521 = A.I.R. 1928 Cal. 893. 


30. Relevant facts, 1 

■—-Ss.ll and 13— Relevant facts—Lease—Nature 
of contract with s 0 me tenants, if evidence of 
nature of contract with others. . , ill 

The fact that A made a contract of tenancy with 
ii on certain terms in respect of certain landsiis no 
evidence of the nature of the contract of tenancy 
made by A with C in respect of different lahds, 

except perhaps where all the lands are subject to 

S T a ?, e o CU ^ 0 J 11 ? r t eniire - 17 C.W.N. 1159=19 
348 — 20 Ind, Cas. 171. 


Dn S rnm 1 p 1 nt (b) 3n . d 13-Recitals in documents. 

asin a fS * mtei ' parteS conta *ning recitals 
° a c / a ^ t in issue are admissible under S 11 

Ind°Cas*. }?9° f ** ** 132 P * WR ‘ 1918=46 
—Admissibufty 1 * 1 *“ document n ° f inter partes 

un^°r C r,r m ^VKo ^ h i Ch a , re adm '-ibi^ 

which make any fact relevant to °* r acts 

a d m isV i b 1 e , b a gainst * d e r so *»? deed if and when 
deeds. ga St pcrsonB not parties to. 


S. 11 cl. 2—Relevant facts—Lease, nature 
of—Proof of other leases. i J M 

Where the question was whether a lease was 
perpetual or not, and it was proved that the lease 
was one of several executed at one and the same 
time on similar terms to the same landlord, though 
by different persons, facts indicative of an intention 
to treat the other leases as perpetual ones will be 
re evant to prove the nature of the suit lease under 
cl. 2 of S. 11 of the Indian Evidence Act, only if 
those facts relate to a fairly large number of 
leases, and not otherwise. 30 C. 883. 

^TT?* ^"-Relevant facts—Terms of a grant—? 

wu Ceas to otl ? er grants by same person. 

m "t re A the t U*® st ! on is as to the terms of a grant 
made by A to B, whether it may be subject tQ a 
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condition or not, evidence of other grants by A to 
others with the condition is inadmissible. Even if 
admissible its wejgkt is small. 18 C.L.J. 277=18 
C.W.N. 297=21 Ind. Cas. 481. 

31. Religion. 

——-S. 11—Religion—Admission in will—Value 
of. 

. Where the religion of a deceased person is a fact 
in issue, any solemn declaration made by him as to 
his religion is relevant and if such a declaration is 
made in a formal document for example in his will, 

JVqiwS?*?? an A d , m i^ ion UUclcr thc provisions 
of br 11 (2), 14 and 21 (2) and is entitled to very 

foA- 7 W S lght the question. 121 Ind. Cas. 

796—7 Rang, 720 — A.I.R, 1930 Rang. 42. 

32. Rent decree. 

ofTenancy" Rent decree ~ Admis s ibil ity—iProof 

When an ex parte rent decree is satisfied by pay¬ 
ment of the decretal amount, it is adnvss.LR in 
evidence to show the relevant fact of the existence 
i !T Cy 1,lthe ^ late of. the decree and the 

Tni 1 n rd lo^ gh J S T a f ans,ng from such tenancy. 67 
Ind. Cas. 787 = A.I.R. 1923 CaJ. 270. 

33. Rent suit. 

~“"S. 11—Rent suit. 

^«» hC i re *j n ^ suit , for recovery of rent, the defen¬ 
dant pleads that there was no lease and that the 
saie-deed executed by him in favour of the plaintiff 
is Dogus, the evidence about thc nature of the sale- 
> s admissible. A.I.R. 1943 Nag. 265 = 1 LR 

0943) Nag. 340= 1943 N.L.J. 318=207 Ind. Cas! 

f«^ R i e - nt suit 7 Statem ent as to rent in 
order for delivery of possession is inadmissible 
A statement in an order for delivery of posses- 

inadmi^?Kl he - rent P ayab . ,e in rts P cct of tlic land is 

i .u ,n ev, dence in a suit between the l a »d- 

d^nute d R 7 T ten , a ^ m c w, V Gh tIlc rent Payable is in 
dispute. 87 Ind. Cas. 512 = A.I.R. 1926 Cal. 415. 

34. Scope. 

® an d 14—Scope. 

factnrv proved was that the fire in soap 

actory in 1940 was intentional and thc evidentiary 

atamlii 1 • 1 tendered in evidence was the fir e 

both the fa r * t ie accused being concerned in 

holder in hn h beCausc he . was the principal share- 
both * ie Com Pames : 

under <« t iJ t ft CCV jl e, U ia 7 fact was inadmissible 
Ran. 8 ’ Evidence Act. A.I.R. 1941 

198^d 2 crs! 9 455 Rang - L * R - 566=43 Cr - L - J 373 = 

“T 8 * I 1 —Scope. 

in the Vi t0 read object to the other provisions 
tionsIaiS^ A . sta t em ent not satisfying the condi- 
on the “I'M? S *.? 2 cannot be admitted merely 
Or imornhaVP that ; ,f adm . ittcd - may probabilize 
A.I R P lQ4n^i ,Z j in issue or a relevant fact. 

a.i.r. 1940 Mad. 273=1939 M.W.N. 841. 


* ifvyl'r Scopc * 

be ad 2 oes not fal1 within S * 32 ’ »t cannot 

betwe«r»Vl!^ e tmd* 1 * S. II. There is a difference 
t*il,JL£l! cxist ence of a fact and a statement as 
admittiKi enC ? S * 11 raakes the existence of facts 
m ib sLm not statements as to such existence 


iSq 7 3 A^ W ’ R ,-„ S29=1934 A L -J- 318 = 56 A. 766 = 
149 Ind. Cas. 781. (F.B.). 


tt 8 and 9—Scope. 

nder S. 37, U. P; Court of Wards Act, consent 

our t of Wards 111 case of wills must be in 
writing* 

In order to consider whether the consent of Court 
of Y\ ards was accorded or not to a will, the whole 
or the correspondence between District authorities 

the Commissioner and the Board of Revenue on 
the matter sliouUl be considered according to the 
principles laid down in Ss. 6 , 8 , 9 and 11, Evidence 
Act, as being parts ot the res gestae. A.I R 1933 
Oudh 491 = 19 O.W.N. 1041 = 147 Ind. Cas. 160. 


S- 11 Scope.—S. 11 is controlled by S, 32. 

As a general rule, S. 11 is controlled by S. 32 
when the evidence consists of statements of persons 
who are dead and the test whether such statement 

e S r £l e Y an J llr ! d( : r n, though not relevant under 

, that it is admissible under S. 11 when it is 

altogether immaterial whether what was said was 

r io C r °J f ^ ,SC hlghI - v material that it was said. 
110 Ind. Cas. 521=A.I.R. 1928 Cal. 893. 

35. Self-serving statements. 

s * 11— Self-serving statement—Admissibi¬ 
lity. 

Where the question is whether a person is a 
benamidar or real owner of property. 

Per Dawson Miller, C. J.—Even self-serving 
statements made by the person are admissible under 
b. 11 if they render fact in issue highly probable 
or highly improbable. 

Per Mullick, J.—Admission made by the person 
inhis own favour are not admissible. 

Per Foster, J. —Where the statements are made 
by the person in the course of his instructions to 
Ins local agent who assists him in acquiring the 
property they are admissible as res gestae. 93 Ind. 
Cas-454 = 5 P.I-I.C-C. 1 = A.I.R. 1925 Pat. 68. 

36. Statement as to date of birth. 

-Ss. 11, 35 (5)—Statement as to date of death 
of deceased. 

A statement in a petition for grant of probate as 
to the date of the death of the deceased made 
shortly after death by a person in a position to 
know the fact is admissible in evidence to prove 
such (late, when made in circumstances free from 
suspicion. Such a statement is admissible, if not 
under S. 32, then under S. 11, Evidence Art. A.T.R. 
1931 Pat. 224=12 P L.T. 891 = 131 Ind. Cas. 788. 

37. Statement made in transaction of 

private business. 

Ss. 11, 13, 21, 32(2)—Statements made in the 

__ A f • « 
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transaction of private business. 

Where the point in issue was whether there was 
a familv settlement which was binding on the 
plaintiff, and a letter written by the defendant t 0 
his wife making reference to a settlement and ask¬ 
ing her to do certain acts to forward the settlement 
was adduced in evidence to prove the settlement. 

Held, tl at the document was not admissible 
under Ss. 11 and 13 but was admissible under S. 
32 (2) of the Evidence Act, read with S. 21. A.I.R. 
1937 Mad. 19 = 44 L.W. 681 = 167 Ind. Cas. 30. 

38. Statement of deceased persons. 

Ss. 11,32 and 33—Statements of deceased 
persons—Admissibility—Evidence. 
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If a statement of a relevant fact made by a de¬ 
ceased person is inadmissible under Ss. 32 and 33, 
it will not be admissible under Sec. 11. 34 All. 341 
=9A.L.J. 351 = 14 Ind. Cas. 116. 

39. Statement of living persons. 

-S. 11 —Statements of living person. 

Before a fact can be considered to be relevant 
under S. 11, it must be shown that it is admissible. 
It would be absurd to hold that every fact, which 
even if it be inadmissible and irrelevant, would be 
admissible under S. 11. If a particular deposition 
could not be admitted under S. 32, it could not be 
admissible under S. 11 : 34 All. 341, Foil. 

Statements of living persons not examined as 
witnesses are inadmissible in evidence to prove 
the allegation that the executant was a major at 
the time when he executed the document. 114 Ind. 
Cas. 801 = 5 O.W.N. 1111=A.I.R. 1929 Oudh 113. 

40. Statement of wounded person. 


Committee and that no one ought to have voted for 
him because he was a man who made his daughter his 
wife; the imputation in fact referred to his conduct to¬ 
wards his step-daughter. It was not denied that the 
words alleged to have been used were defamatory and, 
defence to this action was threefold, firstly that the 
statements were not made by the defendant, secondly 
that if made they were true, and thirdly that they 
were made on a privileged occasion. 

Held, that as defendant set up that she did not 
make the statements and alternatively, that if they were 
made, they were true statements, it was her duty to 
call the step-daughter and examine her as to whether 
anything of the kind alleged had ever occurred and no 
presumption could be drawn against plaintiff if he fails 
to examine his step-daughter and this evidence in re¬ 
gard to the starements made by the step-daughter 
hcreself to a considerable number of persons was rele¬ 
vant under S. 12 , Evidence Act, in order to assist the 
Court in assessing the damages to be awarded. A.I.R. 
1936 Rang. 332=164 Ind. Cas. 385 . 


-S. 11 —Statement of wounded person on the 

day of occurrence. 

Accused was charged with having caused grie¬ 
vous hurt to one of his wives and having killed 
another. The wounded woman on the day of the 
occurrence, on her arrival in hospital made a 
statement to a Magistrate to the effect that it was 
the accused who had attacked herself and her co¬ 
wife. Held, S. 11 of the Evidence Act does not 
justify the admission of the contents of the state¬ 
ments. 23 C.W.N. 933=54 Ind. Cas. 887. 

41 . Title—Proof. 

-S. 11 —Title—Proof of—Assertion by one 

party—Sketch. 

A sketch prepared by one of the parties at a time 
when the Government proposed to acquire those 
lands before there was any controversy, is strong 
cogent evidence to prove ownership. 29 Ind. Cas. 
729. (Mad). 


42. Unregistered deed. 

—S. 11—Unregistered deed—Admissibility. 

A deed which is not admissible in evidence on 
account of its being barred under S. 49, Registra¬ 
tion Act, can be admitted in evidence under S. 11 
if it is inconsistant with fact in issue. 122 Ind.Cas. 
895 = A.I.R. 1930 All. 130. 


43 * Writ of attachment—Non-mention of 

tenancy. 

S- 11—Writs of attachment—Non-mention 1 
tenancy—Effect of. 

Where writs of attachment issued in 1792 and 17 * 
must have been prepared when the Collector tot 
possession of the zamindari upon default in payme: 
of revenue by the proprietor and the documen 
might be relevant in connectin with the history 
the estate and might be used to show that the pr 
prietor defaulted and the Collector went into possessic 
but there was nothing to indicate that the duty w 
}*P° n the Collector to prepare a complete recoi 

ln of the sco P« the two attacl 
“ C n n L W V tS no inference favourable to the land-loi 

as rel^v^n?^ , ther f rorn > and cannot be treat< 

33 9 =aTr U , n 9 t Cal! Vs, 74 ^ 383=36 L ' 

s. 12-Scope. 

com P laincd Of were to the effect th 
be plaintiff was not fit to bp n member of 3 Municip; 


-S. 13. Synopsis. 

1. Acts and conduct 

2. Applicability 

3. Batwara 

4. Benami transactions 

5. Chittas 

6. Custom 

7. Decrees 

8. Documents 

9. Essentials of assertion 

10. Former statement as to date of birth 

11. Judgments 

12. Maps 

13. Transaction 

14. Wills 

15. Written statement 

16. Miscellaneous 

1. Acts and Conduct. 

-S. 13 — Acts and Conduct — Transaction 

between two persons—Rights of third person—Whether 
transaction admissible against third. 

A private transaction between persons, having no 
power to bind the person sought to be affected, is no 
evidence against him under S. 13. 19 C.W.N. 468 = 

21 Ind. Cas. 618. 

-S. 13 (a)—Acts and conduct—Right to well— 

Transactions by party—Evidence of title. 

The ownership in a well may vest in different 
persons though it might stand on property belonging to 
one. Transactions by a party, dealing with the 
property to which he lays a claim are important 
evidence of his title; and sometimes, they constitute 
the only evidence of title available. 23 M. L-J. 337= 
16 Ind. Cas. 746. 

2. Applicability. 

-Ss. 13 and 11—Applicability. 

Where the question of the genuineness of a transfer by 
a judgment-debtor to his children was directly in issue 
in the original civil suit, and the issue was contested very 
strongly, the fact that there was this contest, and that 
it was decided against judgment-debtor becomes relevant 
in the enquiry before the executing Court under Ss. 13 
and 11, Evidence Act. A.I.R. 1934 Rang. 212=154 
Ind. Cas. 123. 

-S. 13 — Applicability — Police orders are 

admissible. 

Police orders made under various sections of the 
Crimjqal Procedure Cod$, deciding who \vas in 
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possession of the disputed land are admissible in 
evidence under S. 13 of the Indian Evidence Act to 
show the fact that such orders were made. 65 Ind. 
Cas. 398 = 8 O. L.J. 6 o 9 = A.I.R. 1922 Oudh 98. 

3. Batwara. 

-S. 13—Batwara papers—Whether admissible 

in evidence. 

Batwara papers are undoubtedly admissible under 
S. 13 of the Evidence Act as instances in which the 
right in question was claimed and recognized. The 
section does not say that they are admissible only where 
the documents are inter partes. They are admissi¬ 
ble to show that a particular right was asserted or 
recognised, irrespective of who the parties may have 
been at the time. They arc of course not binding 
against tenants who were not parties in the batwara 
proceedings. They also carry no presumption of 
correctness. A.I.R. 1947 Pat. 475 

-S. 13—Batwara, prepared under provisions 

in presence of proprietor—Admissibility. 

A Batwara signed by the partition Deputy Collec¬ 
tor and containing entries required by the provisions 
of Ch. 7 of the Bengal Estates Partition Act would be 
evidence against the proprietors under S. 13, Evidence 
Act because they were made in their presence. 114 
Ind. Cas. 479=7 Pat. 85=10 P-L-T. 399 — A.I.R. 
1929 Pat. 32. 

-S. 13—Batwara Khasra. 

Where Batwara Khasra was used to show the 
past history of the plots long before the landlords 
predecessors-in-interest obtained a settlement and 
to show that in 1866 the land was raiyati land, 

Held, that there is no reason why the document 
should not be held admissible under S. 13. 68 Ind. 
Cas. 676 = A.I.R. 1923 Pat. 163. 

-S. 13—Batwara khasra. 

The Batwara Khasra, prepared by an Amin and 
not signed by any gazetted officer, cannot be held 
to be a public document under S. 35, though, on 
proper proof, it may be evidence either under S. 18 
or 13. 114 Ind. Cas. 479 = 7 Pat. 85=10 P.L.T. 399 

= A.I.R 1929 Pat. 32. 

4. Benami transactions. 

-S. 13—Benami transaction is not admissible. 

Per Cuming and Mookerjee, JJ. — A benami 
transaction is a fictitious transaction and as such 
cannot be let in evidence under S. 13. 99 Ind. Cas. 
18 9 = 3 i C.W.N. 32 = A.I.R. 1927 Cal. 1. 

5. Chittas. 

8*. H* 35, 36—Chitta produced by Zamindar 
in prior suit and found to be genuine and corroborated 
by other evidence does not come under Ss. 35 or 36, 
Evidence Act but is admissible under Ss. 11 or 13, Evi¬ 
dence Act. 164 Ind, Cas. 603 = 39 C.W.N. 330. 

~ "S. 13—Chittas made by Government for pri¬ 

vate use in connexion with resumption procee¬ 
dings are not admissible. 

Chittas made by Government for its own private 
— m connexion with resumption proceedings are 
nothing more than documents prepared for the 
information of the Collector, and are not evidence 
a £ am *t private persons for the purpose of proving 
that the lands described therein are or not of a parti¬ 
cular character or tenure. They are admissible 
neither under S. 83 nor under S. 13 where it is not 
known whether they were acted on for the purpose 
of the resumption proceedings or if in fact reliance 
Yft* placed upon them by Government for the pur¬ 


pose of resumption proceedings. 98 Ind. Cas. 85 = 
A.I.R. 1927 Cal. 189. 

-S. 13—Chittas — Rent suit — Chittas are ad¬ 
missible. 

Chittas or the zemindar’s private survey papers 
though prepared in the absence of the tenants, are 
not wholly inadmissible in evidence in a rent suit 
by the zemindar: but there may be a great deal of 
difference in their probative value, which may range 
from zero to hundred according to the facts of the 
particular case. 88 Ind. Cas. 548 = A.I.R. 1925 Cal. 
1104. 

-S. 13—Chittas, Private—Admissibility of. 

Semble: Private Chittas however old are not ad¬ 
missible in evidence under S. 13. 41 Ind. Cas. 726 (Cal). 

6. Custom. 

-Ss. 13, 33—Custom—Report recognising. 

Where the evidence of the existence of custom is given 
in proceedings before the Settlement Deputy Collector in 
a dispute in respect of the boundary between two 
villages for fiscal purposes S. 33, of Evidence Act 
would not make the statements admissible in proof of 
the custom sought to be established in subsequent pro¬ 
ceedings, for the proceedings before the Settlement 
Deputy Collector cannot be considered to be ‘ judicial 
proceedings’. At the same time, the statements in the 
Deputy Collector’s report and in the order of the Settle¬ 
ment Officer recognising the existence of the custom 
cannot be excluded altogether. They may not be 
admissible by themselves as evidence of the custom in 
controversy in subsequent proceedings but they can be 
looked into to assess the value of the Deputy Collector’s 
report and of the Settlement Officer); order which re¬ 
cognised the existence of the custom. The report and 
the order are admissible in evidence under S. 13, Evi¬ 
dence Act, as recognising the custom in dispute. 

A.I.R. 1935 All. 187= 1935 A. L.J. 235 = 57 A. 588 = 4 
A.W.R. 1208=153 Ind. Cas. 708. 

-S. 13—Custom—Customary user damming up 

channel—Right common to all villagers. 

A prescriptive and customary user of the water of a 
channel for irrigation by throwing a dam across a river 
held established on behalf of a whole village by proof of 
user by several of the villagers where tine right claimed 
was similar. 29 C. 100 . 

-S. 13—Custom—Instances of. 

A certified copy of a plaint filed in a prior suit 
containing an assertion of the existence of a custom in 
dispute, is relevant under S. 13 of the Evidence Act. 
Its probative value is, however, negligible if it is not 
known what happened later in the case. A.I.R. 19-19 
Ajmer 2 = 1949 A. M. L.J. 128. 

-S. 13—Custom—Instances of. 

It is open to a parly to prove the alleged custom 
regarding transfer of houses in a village by citing in¬ 
stances before the Court, showing any transaction in 
which such a custom was asserted or recognised as 
well as particular instances in which such custom was 
claimed or recognised as laid down in S. 13. Evidence 
Act. The fact that certain sale-deeds or mortgage-deeds 
were executed and registered and each contained asser¬ 
tions of the existence of the right of transfer, would be 
in itself admissible, quite independent of the facts whe¬ 
ther the genuineness of the signatures on the originals 
G r those documents had been formally proved or not. 

A.I.R. 1936 All. 119= 1935 A.W.R. i 427=»935 R -D- 

572 = 160 Ind. Cas. 1098. 

-S. 13— Custom — Instances of. 

_(Punjab)—Custom previously established—Instances 

showing continuity occurring after institution pf suit 
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relating to custom—Instances are important and should 
be relied upon. 112 Ind. Cas. 447=A.I.R. 1928 Lah. 
966. 

-S. 13 (b) —Custom—Instances of. 

Instances of exclusion or postponement of daughters 
to collaterals with reference to impartible estates are 
admissible to prove a similar custom of succession in 
partible estates governed by ordinary Hindu Law. 
31 All. 457=36 I.A. 125=10 C. L. J. 216=13 CAV.N. 
1073=6 A. L.J. 767=11 Bom. L.R. 890=12 O. C. 
304=19 M. L.J. 605=4 Ind. Cas. 25 (P.C.). 

-S. 13 (a)—Custom—Instances of—Pending sui* 

—Custom—Omission to plead. 

The fact that a custom was not pleaded in litigations 
between members of the community where it might 
have been pleaded, is relevant evidence, and the 
question of its relevancy is not affected by the circum¬ 
stances that some of those suits were still pending 
in Courts at the time of the trial. 28 C. L.J. 306 
= 48 Ind. Cas. 561. 

——S. 13—Custom—Instances of. 

Instances of pre-emption in the neighbourhood of a 
Mohalla may indicate the existence of the custom of 
pre-emption in that Moballa. Unconnected instances 
are by no means worthless evidence of the existence 
of a right to pre-empt. 78 P.R. 1911 = 138 P.L.R. 
1911=241 P.W.R. 1911 = 10 Ind. Cas. 240. 

- S. 13—Custom— Instances of. 

The. most cogent evidence of a custom is not the 
expressions of opinion as to its existence but instances 
where the alleged custom ha s been acted upon and 
by proof, afforded by judicial or revenue records, or 
private accounts, and receipts, that the custom has 
been enforced. 57 Ind. Cas. 252 (Nag). 


originates as a rule framed by the parties (or their 
predecessors) for the conduct of daily life; the rule so 
framed grows up into a custom. Proof of fact—that 
the parties have adopted the rule of conduct—may 
consist of adducing previous instances in which the 
particular parties themselves have followed the rule. 
Secondly, it may consist of instances concerning other 
persons belonging to the same community or group as 
the particular parties, in which case it is a matter of 
inference that the particular parties would have acted 
in a similar way. To justify this inference the link must 
necc sarily be established that the particular parties 
and the third parties whose conduct is actually proved 
stand on the same footing either by belonging to the 
same community or group, or to a community so similar 
to the one in question that the inference in question 
may be legitimately drawn. That the instance relied 
upon consists of an instance proved in Court does not 
differentiate' the instance’ from other instances. The 
judgment may, of course, make the matter res judicata 
if all the requirements of S. 11, Civil P.C., are satisfied. 
On the other hand, the previous judgment may be 
merely evidence under Ss. 40, 41, 49. 87, 32 (4) or 
similar sections of the Evidence Act, or the judgment 
may be admissible under the provisions of Ss. 13 and 
43, Evidence Act, as only establishing a particular 
transaction in which the custom'was asserted and recog¬ 
nized. Even in such cases, the practical effect of the 
previous judgment or decision may, by reason of the 
quantity and nature of the evidence then adduced, be 
that third parties may' not consider it worth their 
while to contest once more the applicability of the 
customary rule to themselves, although they were not 
strictly bound by the previous decision, and although 
the decision did not make the matter res judicata. 
A.I.R, 1937 Bom. 65 = 60 B. 919 = 38 Bom. L.R. 1034= 
167 Ind. Cas. 380. 


-Ss. 13 and 42 — Custom — Judgment as to 

existence of—Relevancy. 

A question as to what the custom is in a particular 
matter in a locality or a class of people or a family is 
a question of public nature and judgments as to the 
existence or non-existence of the custom would be 
relevant both under S. 13 and S. 42 Evidence Act. 
Pak L.R. (i 949 ) Lah. 679=A.I.R. 1950 Lah. 6. 


-Ss. 13, 42—Custom—Judgment as to. 

The value of a judicial decision on a question of cus¬ 
tom arises from the fact, not that it is relevant under 
Ss. 13 and 42 as forming in itself a “transaction by 
which the custom in question was recognised etc , etc.” 
but that it contains on its records a number of specific 
instances relating to the relevant custom. A.I.R. 1941 
P.C. 21 = 1941 A. L. J. 530=1941 A.W.R. 314=7 B.R. 
665 = 1.L.R. (1941) Lah. 154=68 I. A. 1=43 Bo m . 
L-R 432 = 1. L. R. (i 94 l ) Kar. (P. C.) 2 2 Sup. = 43 
P.L.R. 318= 193 Ind. Cas. 436 (P.C.). 


-Ss. 13 and 42 —Custom—Judgment as to. 

A judgment on a question of custom is relevant not 
merely as an instance under S. 13 but also under S. 42 
Evidence Act as evidence of the custom A.I R* 
1938 Lah. 309=40 P.L.R. 29=177 Ind. Cas. 77=. 


* 3 * 3 * ( 4 ^> 4 °> 43 > 49 > 87—Custom—Judg¬ 
ments as to. 0 

When it is alleged that a custom is binding upon a 
particular body of persons united by ties of religion* 
common descent, etc , this distinguishes it from a local 
custom The evidence appropriate for establishing that 
the custom is binding on the particular parties must 
ultimately include proof of the fact that the parties 
before the Court have adopted it as a rule of conduct. 
1 he matter must depend on an inquiry as to “what 
has been de facto the practice”; such a pystom 


-S. 13—Custom—Judgment as to. 

A decision on a question of custom is not a judgment 
in rem; it is merely an instance, relevant under S. 13, 
Evidence Act, of a particular custom being asserted or 
denied, or possibly recognised, though the\vord ‘recog¬ 
nised’ may mean recognised by the parties to a 
particular transaction rather than by the Courts. 
A.I.R. 1936 Lah. 418=17 L. 232 = 38 P.L.R. 592=167 
Ind. Cas. 951. 


-S. 13—Custom—Judgment as to. 

Quaere. —Whether judicial recognition of a custom 16 
relevant under S. 13, Evidence Act. A.I.R. 1937 Lah. 
223=17 Lah. 809 = 39 P.L.R. 148 = 167 Ind. Cas. 39. 


-S- 13—Custom—Judgment as to—Relevancy. 

A decision on custom is not a final decision. It is 
only a relevant instance, that such a right has been 
asserted and recognised. A.I.R. 1936 Lah. 21 = 17 Lah. 
133 — 38 P-L.R. 472= 162 Tnd. Cas. 374. 


-S. 13—Custom—Judgment as to. 

A decision in a custom case is not a judgment In 
rem. It is only relevant under S. 13, Evidence Act, as a 
judicial instance of the custom being recognised. It 
may be that owing to faulty prosecution, one decision 
may be arrived at between certain parties while there 
may be another decision in a suit arising between other 
peisons. A.I.R. 1934 Lah. 861 = 36 P.L.R. 256=16 
Lah. 307=155 Ind. Cas. 212. 

# 1 * Ml J I J A IKwXJ 

—~s. *3—Custom—Judgment as to. 

Where a custom was sought to be negatived and 
prior judgments wherein the custom was negatived 
were produced in evidence, 

Held, that the judgments are admissible in evidence 
only as particular instances wherein the custom was 
recognized or departed frop*. ug Jnd. C 4 s. 799 (All.), 
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--S. 13—Custom—Judgment as to. 

Judicial decisions recognizing the existence of a 
disputed custom among the Jains of one place are very 
relevent as evidence of the existence of the 
same custom among the Jains of another place, 
but the evidence that the usage has application to 
the particular case cannot be dispensed with. 99 Ind. 
Cas. 503=50 Mad. 228=26 M.L.W. 408 = A.I.R. 1927 
Mad. 228=51 M.L J. 757 . 

-S. 13—Custom—Judgment as to—Jains. 

Decisions recognising custom among Jains of one 
place are relevant in respect of Jains of another place. 
78 Ind. Cas. 461 = A.I.R. 1925 Nag. 174 . 

7. Decrees. 

-S. 13—Decrees—Value of decrees as evi¬ 
dence. 

The best proof of a custom is the circumstances 
in which it has been acted on and documentary 
evidence that it has been in force. The decrees in 
previous suits are the best evidence of instances in 
which the right was recognized. Ordinarily, and in 
the absence of special circumstances, a judicial 
decision in recognition or denial of a custom is 
good evidence in proof thereof. There may, how¬ 
ever, be cases in which the judicial decision rela¬ 
ting to a custom may not be of great value. A.T.R. 
1939 All. 626=1939 A.LJ. 708=1939 A.W.R. 671 = 
186 Ind. Cas. 564. 

-S. 13—Decrees—Recitals in decrees and 

kobalas* 

S. 13, Evidence Act, docs not draw a hard and 

fast distinction between a claim and an assertion, 
nor between an assertion of rights made by a tran¬ 
saction and an assertion of rights made in a tran¬ 
saction. 

In a suit 'by a landlord for an assessment of a 
fair and equitable rent in respect of a tank, the 
defendants alleged that they held the property rent- 
free and that the property was nishkar : 

Held, that the recitals in the decrees and kobalas 
relied on by the defendants were admissible under 
S. 13 as assertion of rights claimed by them and 
they may be used for the purpose of proving that 
the defendants, over a long period of years, had 
treated the properties in suit as being their nishkar 
property. A.I.R. 1938 Cal- 763 = 67 C.L.J. 111 = 182 
Ind. Cas. 413. 

-S. 13—Decrees. 

Where terms of compromise are recorded, and 
decree passed accordingly, the document, even if 
not registered, is admissible in evidence iti litiga¬ 
tion relating to the portion of the property, which 
was extraneous to the former suit. A.T.R. 1937 Lah. 
708=39 P.L.R. 496 = 172 Ind. Cas. 743. 

-Ss. 13, 35—Decree—Statement in decree 

that pedigrees were filed. 

Statements in a decree that certain pedigrees 
were filed is evidence either under S. 35 Evidence 
Act as an entry in a public record or under S. 13 as 
evidence of the course of proceedings in a suit. 
A.I.R. 1934 P.C. 157 = 11 O.W.N. 889 = 4 A.W.R. 46 
=40 M.L.W. 217=67 M.L.J/ 274=1934 A.LJ. 779 
= 15 P.L.T. 531 = 1934 M. W.N. 751 = 60 C.L.J. 67 = 
36 Bom. L.R. 867=38 C.W.N. 1101 = 56 All. 468 = 
61 I.A. 286=150 Ind. Cas. 545 (P.C.). 

-'■ -8. 13 — Decree —Evidence of transaction— 

ft Admiillbility. . • 

Whelre, in a' suit by a person against the Govern¬ 
ment, s| was asserted by him that he, along with 


another, purchased a zemindary at a revenue sale 
and the Court gave him a decree against the 
Government: 

Held, that this decision was admissible in evi¬ 
dence even against a stranger as to the purchase at 
the revenue sale, ns evidence of a transaction. 

A.I.R. 1933 Cal. 222 = 56 C.L.J. 369=143 Ind. Cas. 
179 . 

- S. 13 —Decrees—Decree not binding on par¬ 
ties as res judicata is not conclusive evidence of 
enforcement of custom. 

Although the most satisfactory evidence of the 
enforcement of a custom is a. decree, still a decree 
which does not bind the parties as res judicata, is 
a mere piece of evidence capable of rebuttal. It 
docs not ncccssarilyiprove a custom. A.I.R. 1930 
Sind 193=126 Ind. Cas. 718 . 

-S. 13—Decree. 

Decree in a previous suit to which one party in 
subsequent suit was not party is admissible in evi¬ 
dence for corroboi ation of fact asserted by party 
in oral evidence and question of weight to he 
attached to it is question of fact. A.I.R. 1929 Pat. 
749 . 

-S. 13—Decree. 

A decree not set aside by a competent Court can 
be used as evidence with regard to the matters 
dealt with bv it- 114 Ind. Cas. 670 = A.I.R. 1928 Cal. 
472 . 

-S. 13—Decree—Suit for rent—Decree by 

another co-sharer—Admissibility as to rate of 
rent. 

A decree obtained by a co-sbarer land-lord in a 
previous suit is not admissible in evidence as to 
rate of rent in a subsequent suit for rent by another 
co-sharer land-lord. It does not follow that because 
one co-sharer was suing for the particular amount 
as representing his share of the rent, necessarily 
other co-sharers would be getting the same amount 
if the shares were identical or a proportionate 
amount, unless there was one contract by which the 
tenancy was created: 22 C.W.N. 304 , Not foil.; 

22 Cal. 533 (P.C), Dist.; 25 Cal. 522 (F.B.) and 
A.I.R. 1923 P.C. 1 . Foil.: [cf. A.T.R. 1928 Cal. 355 
S.A. No. 2452 of 1925 — Ed.] Per Mitter, J.— 

A decree obtained by a co-sharer land-lord is ad¬ 
missible in evidence as to the rate of rent in a sub¬ 
sequent suit for rent by another co-sharer lanrl- 
lord.—Per Mullick, J .—22 C.W.N. 304 and 22 C. 
533 (P.C-). Foil.; 10 C.W.N. 1084 , doubted. 112 
Ind. Cas- 7 S 7 =A. 1 .R. 1928 Cal. 353 . 

-S. 13— Decree—Rent decree—Evidentiary 

value in proceedings under Criminal P. C., 
Ss. 144 and 145. 

The rent-decree is to some extent evidence 
under S. 13 of Evidence Act as to the land-lord 
having recognised the holding as being in posses¬ 
sion of tenant sued. It is not conclusive agaii st 
third parties. 65 Ind. Cas- 856 = 3 Pat.L.T. 570 = 

23 Cr. L. J- 200 = A.I.R. 1922 Pat. 557 . 

-Ss. 13, 43—Decree obtained against defaul¬ 
ter by consent—Suit against auction-purchaser 
in Revenue sale. 

A decree obtained by consent against a default¬ 
ing proprietor for possession of a plot of land is 
admissible in a suit where the purchaser is a par tv 
to show how possession was obtained although 
that arrangement may not be binding upon the 
purchaser* 9 C.W.N. 383 . 
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-S. 13—Decree—Previous ex-parte decree 

between parties. 

An ex-parte decree not obtained by fraud 
between the same parties on a question at issue is 
admissible in evidence in a later suit. 28 C. 676, 

-Ss. 13, 43, 39—Decree in prior litigation— 

Estoppel. 

A decree is admissible in evidence for the 
limited purpose of proving the fact of prior 
litigation and the fact that plaintiff’s title was 
successfully established therein. It cannot estop a 
person who was no party to the prior litigation. 
7 C.W.N. 574. 


8. Documents. 


-S. 13—Document between strangers— 

Recitals in—Admissibility. 

Recitals in a document, which is not inter 
partes, are not admissible in evidence. I.L.R. 
(1946) Nag. 518=1946 N.L.J. 511 = A.I.R. 1946 
Nag. 401. 

-S. 13— Document between strangers— 

Entries in—Admissibility. 

Entries in a kobala which show the purchase of 
the suit land by the plaintiff’s predecessor-in¬ 
interest and on which the plaintiff bases his title, 
are admissible in evidence under S. 13 of the 
Evidence Act against the defendant land-lord, 
although they are not binding on him. 224 Ind. 

Cas. 55 = A.I.R. 1946 Cal. 450=82 C.L.J. 158. 


—S. 13—Documents—Assertions of tenancy 
being permanent in documents of transfer 
executed by tenants—Admissibility. 

The assertions of permanent tenancy rights 
continuing over a long period of years in various 
documents of transfer executed by the tenants 
are admissible under S. 13, Evidence Act, though 
the weight to be attached to these recitals in the 
documents must depend upon the circumstances 
of each case. A.I.R. 1945 Cal. 283=49 C.W.N. 
133 = I.L.R. (1947) 1 Cal. 270. 


-S. 13 (a)—Documents—Sale certificate. 

Sale certificates are documents evidencing a 
transaction, to wit a rent execution sale by which 
a right to receive and a custom to pay rent in 
cash only were recognised and asserted. They 
are, therefore, admissible under S. 13 (a), Evi¬ 
dence Act. A.I.R. 1943 Cal. 565 = 76 C.L.J. 251 = 

209 Ind. Cas. 292. 


-Ss. 13, 35—Documents. 

The printed copy of the index register is itself 
a public document. It is relevant under S. 13 as 
well as S. 35, and hence admissible in evidence. 
A. I. R- 1912 Bom. 161 =44 B 0 m. L.R. 295 = 1. L R 
(1942) Bom. 357=201 Ind. Cas. 420 


-S. 13—Documents—Kabuliyats 

lessee as mokurari tenant. 


describing 


A l n x?j5f,fi e , n ® t g °ye rne d byS. 18 A, Ben. Ten. 
Act Kabuhyats evidencing sub-leases granted by 

and ^scribing the interest of the lessee 
as that of a mokurari tenant are evidence of the 
assertion of mokurari title on the part of the 

slf Fvfrl aS SU A h ; they . are good «Ldence under 

?• 13 » Ev,d en C e Act, against the landlord even if 
he was not a Party to the same. Even if S. 18-A 

that would A s t b fv hdd i 1° a ? pIy t0 such a case, 

mat would simply exclude these documents as 
evidence against the land-lord of the incidents of 
the tenancy as described therein; pot a? eyidence 


of the assertion of a claim as to the tenancy 
being of a particular description. All the same, 
S. 18 -A, Ben. Ten. Act, does not necessarily 
preclude the applicability of S. 13, Evidence Act, 
to transactions in which the incidents of any 
tenure or holding are asserted or denied merely 
on the ground that the land-lord is not a party to 

the same. A.I.R. 1942 Cal. 486 = 46 C.W.N. 770= 
202 Ind. Cas. 545. 


-Ss. 13 (a), 32 (7)—Documents evidencing 

transactions of transfers. 

Documents evidencing transactions of transfers 
of a tenancy are relevant evidence under S. 13 (a), 
Evidence Act, for the purpose of establishing the 
permanent tenancy right; the statements as to the 
permanent character of the tenancy contained 
therein are also relevant evidence under S. 32 (7), 
Evidence Act, for proving the permanent tenancy. 

Of course, the statements in the documents may 
not be relevant to the establishment of the moka- 

rari character of the tenancy, none of the transac¬ 
tion being such as could be said to be transactions 
by which the mokarari character of the right 
claimed was asserted within the meaning of S. 13 
(a), Evidence Act. A.I.R. 1941 Cal. 541 = I.L.R. 
(1941) 2 Gal. 44=45 C.W.N. 590=74 C.L.J. 
145 = 197 Ind. Cas. 3y6. 

-S. 13—Document—Recitals in. 

Under S. 13, the recitalts in document not admis¬ 
sible under S. 18-A of Bengal Tenanoy Act, are 
permissible, not as evidence of grant, but to show 
the nature of the title. A.I.R. 1933 Pat. 656=13 
Pat. 45 = 149 Ind. Cas. 1177. 


-S. 13—Documents—Ryots' rights to transfer 

houses. 

For the purpose of proving a custom, entitling the 
ryots to transfer their houses, certified copies of 
sale deeds evidencing particular instances of 
transfers by ryots are admissible in evidence 
inasmuch as the object of producing the certified 
copies is not to prove the original sale-deeds or 
the genuineness but only to prove instances of 
transfers. A.I.R. 1940 All. 535 = 1940 A.L. T. 
650=1940 O.W.N. 1136 = 1940 R.D. 54S = I.L.R. 
(1940) All. 726 = 1940 A-W-R. 486 = 192 Ind. Cas. 

j/U« 


--S. 13 —Documents—Sale certificate. 

_. A .. s ?> le £ ertificate . granted under O. 21. R. 94 
Civil P. C. # showing the lands comprised in th 
tenancy can be admitted in evidence under S. 13 
Evidence Act as a transaction by which the righ 
to possession of certain plot of land as constitute 
the tenancy lands was recognized. A.I.R. 194i 
Cal. 539 = 71 C.L.J. 504= 191 Ind. Cas. 824. 


J 13— Document reciting transfers and sub 

leases. 

. T J* e assertion of a right to transfer necessaril 
implies the existence of a permanent lease 
Consequently documents reciting transfers ani 
sub-leases are admissible in evidence to sho\ 
™ lease is permanent. A.I.R. 1940 Ca! 
393 —71 C-L.J. 209=190 Ind. Cas. 622. 

S. I 3 — Documents—Pedigrees put in b; 
ancestors of parties always same—Member 
not. numbered—Admissibility to prov 
seniority. 1 

Pedigrees set up a number of times in a numbe 
of years by the predecessors of the parties ii 
proceedings in which they claimed certain prope' 
tiMf admissible in evidence even in 41 
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absence of numb*, rs to give the relative seniority 

of brothers. , 

A pedigree cannot always be accepted as correct 

even when it is not a forgery. Where, however, 
a number of pedigrees are put in by the direct 
ancestors of parties to the case and they are 
always the same, the fact which cannot be due 
to chance, there must have been the design to give 

the correct order. A.I.R. 1939 Oudh 1/ —1938 
Q.W-N. 1267 = 178 Ind. Cas. 950. 

-S. 13 —Documents—Recitals in deeds of sale 

or mortgage. p , . c 

An act of transfer by way of sale or mortgage ot 

property necessarily involves an assertion that the 
transferor owns the interest transferred and is, 
therefore, a transaction by which such a right is 
claimed or asserted- The recitals in the docu¬ 
ments of such transfer are, therefore, admissible 
under S. 13, Evidence Act though the assertions in 
ihe documents may be in favour of the person 
relying upon them. The more recent the * ran sac- 
t J on f the less value to be attached to it. A-I-K. lyoo 
Lah. 846 = 179 Ind- Cas. 762. 

- S. 13—Documents. . , . 

The register of information compiled by the 
Assistant Collector, regarding the pargana watan- 
dars under directions given by the Collector under 
the orders of the Inam Committee, is a public docu¬ 
ment and relevant under S. 35, or at any rate, b- 1 o 
for proving the date of the grant contained therein. 
A.I.R. 1937 Bom.307 = 39 Bom. L. R. 288 = 1. UK. 
(1937) Bom. 464=170 Ind. Cas- 801. 

•S. 13—Documents—Mortgage-deed. 


--U• x —-- - f 

An act of transfer by way of sale or mortgage or 
property necessarily involves the asserticfti that t ie 
transferor owns the interest transferred. It is, 
therefore, a transaction by which the right is climed 
or asserted and consequently, a mortgage ot e 
property in dispute by the predecessor-in-interest 
of the plaintiff is admissible in proof of his tit e. 

A.I.R. 1937 Lah. 688 = 39 P.L.R. 389=172 Ind. Cas. 
769. 

-S. 13—Documents—Kobala—Nishkar rights. 

Kobalas in favour of predecessor with a descrip¬ 
tion that the lands are nishkar lands are not 
admissible in evidence to prove the nishkar rights- 
164 Ind. Cas. 319=39 C. W- N. 311- 

S. 13—Documents. 


point of explaining the nature of the possession. 

A.I.R. 1933 Pat. 685 = 149 Ind. Cas. 979. 

-g 13 ( a )_ Documents—Recital in partition 

deed as to nature of tenancy. 

S. 13 (a), Evidence Act, refers to the admis¬ 
sibility of any transaction by which a right is 
asserted. 

A deed of partition effected between the descen¬ 
dants of a tenant containing a recital that the lards 
are held by them in mokarrari kayami interest is 
not admissible for the purpose of establishing a 
mokarrai right in the tenancy and is only admissible 
in a contest between tbc lanlord and the tenant to 
establish the right to effect partition. A.I.R. 1932 
Cal. 398 = 54 C-L.J. 353=137 Ind. Cas. 658. 

■S. 13 —Documents—Suit to establish rights 


—Suit for khas possession of land on proof 01 title 
—Defendant alleging that the land belonged to his 
homestead—Documents of purchase of homestead 

by defendant and his predecessors in title held. 

admissible in evidence under S. 13. A.I.K. lyoo v^ai. 
367=60 C.L.J. 569. 

Ss. 13, 11—Documents—Recital in zarpeshgi 


as mahant—Papers containing recognition of 
rights by revenue officers and residents of 
village—Admissibility. 

Where in a suit in which the rights as mahant 
were asserted a report containing signatures of re¬ 
venue officers and residents of the village were 

filed to prove the said rights 

Held, that it was admissible under S. 13. 193U 

A.L J. 964. 

_S. 13 —Documents—Dispute regarding nature 

of land—Recitals in sale deeds in favour of one 
party to suit showing nature of same land are 
admissible not only under S. 32 but also under 

S 'l930 ( A.'L.J. 564 = A.I.R. 1930 All. 299. 

-S. 13 —Documents. 

Settlement deed under which pro-note is trans¬ 
ferred, if admissible as secondary evidence, may be 
employed to prove pro-note under S. 32 (7) read 
wTth S y 13 (a)-(Obiter) A. I. R. 1930 Mad. 742 = 
123 Ind. Cas. 197. 

S. 13 —Document. 


Whether the recitals in a Zarpeshgi deed are 
admissible as a statement or not, the deed admis¬ 
sible to prove that the land was leased as bakasht 

by the landlord from whom the plaintiff per 
his title and under whom the defendant claimed to 
be an occupancy raiyat, even though the f Vlden 
tiary value of this may be nothing- A.T.K. 19.54 r 

81 = 150 Ind. Cas. 884. 

—S. 13 —Documents—Kabala. 

Where the tenant files a suit against the landlord 

for a declaration that the plaintiff has a rent- 
title to the land, a kabala which is a title-deed ot 
the plaintiff Is admissible ip evidence at least on the 


—Mortgage-deed stating rent payable to superior 
land-lord—Mortgage debt paid off—Superior m- 
terest purchased by mortgagee—Suit lor recovery 
of rent at an enhanced rate—No proof of enhanced 
rent—Mortgage bond is admissible to prove the 
rent. A.T.R. 1927 Cal. Dist. 117 Ind. Cas. 599 = 
A.I.R. 1928 Cal. 703. 

-.S. 13 —Documents. 

—Dispute concerning land Landlord s papers 
prepared in course of business concerning lards 

are admissible. 101 Ind. Cas. 792 — A.I.R. 1927 Cal. 
576. , , t J 

_S. 13 —Documents—Pattahs of other lands 

Where a plot of land was leased and the title of 
the lessor to the land was disputed, but previous to 
the lease in question, the lessor had excuted a 
pattah in respect of another plot of land and 
where his description of the boundary of the land 
in that pattah showed that he claimed the land i 

SU HeldlTthat the pattah was not a “transaction’’ 
ac it did not relate to the land in suit. 86 Jnd. 
Cas. 674=29 C-W-N. 469 = A.I.R. 1925 Cal. 684. 

_S 13 —Documents—Evidence of construc¬ 
tion of old houses by old documents. 

Old documents mentioning persons who built 
certain very old houses may be admitted in evi¬ 
dence under S. 13, Cl. (b) where direct evidence 
about the construction may not be easily da hie. 

82 Ind. Cas. 582=5 L.R*A. Civ. 231—A.I.R. 1924 
All. 526, 
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-S. 13—Documents—Lease-deed-Assertions 

in—Admissibility. 

An assertion in the kobala executed by a tenant 
in favour of his transferee, that his right in it was 
a permanent one is admissible under S. 13 in 
evidence in a su t for ejectment of the tenant where 
permanent tenancy was claimed. S3 lnd. Cas. 
918=39 C L.]. 526 = A.I.R. 1924 Cal. 991. 


-'S. 13—Document by third party recognising 

plaintiffs right is admissible in evidence. 

The plaintiffs claimed the land in dispute as 
their man land and the defendant claimed it as 
his jote. The plaintiffs produced an ekrarnama 
addressed by a third party to an ancestor of the 
plaintiffs in which the land in suit was described 
as man land, 

Held, the ekrarnama was admissible under both 
clauses (a) and (b) of S. 13. 70 lnd. Cas. 18= 

1 Pat. 375 = 3 P. L. T. 792=1923 P.H.C.C. 125 = 
A.I.R. 1922 Pat. 488. 


-S. 13—Documents. 

Assertion of ownership in mortgage-deed is 
relevant as to ownership under S. 13 and after 
mortgagor’s death under S.32 (7). 70 lnd. Cas. 
389=14 M.L.W. 327=1921 M.W-N. 560 = A.I.R. 
1921 Mad. 383. - , r. 

-S. 13—Documents between strangersV 

Documents purporting to be mortgage deed of 
property in suit executed by predecessors-in- 
interest of plaintiff in favour of third party and 
documents in which plaintiff has asserted his right 
in property are admissible in evidence. A.I.R. 1938 
Lah. 795 = 40 P.L.R. 1054=I.L.R. (1938) Lah,494 = 
181 lnd. Cas. 498. 

-S. 13—Documents between strangers. 

Documents executed by paitics who are starngers 
to a suit are not evidence in proof of the title of 
the party relying on them in the suit. A.I.R 1936 
Lah. 1005=167 lnd. Cas- 704. 

-S. 13 —Documents between strangers. 

—Recitals of boundaries in document not inter 
partes are inadmissible—Principle, however, is 
not applicable to mortgages, partit'on, deeds and 
Q (her documents of title. 1936 M.W.N. 760. 


-S. 13—Documents between strangers. 

Where in a sale-deed executed by the husband in 
favour of his wife, the recital of the consideration 
for the sale was the dower debt: 


Held, that, that recital was not evidence against 
third parties and its evidentiary value was nothing 
against third parties. 37 P-LR. 777. 

—•—S. I 3 —Document between strangers—Reci¬ 
tal as to ownership of adjoining land—Admis¬ 
sibility of, againt person not party to deed. 

A recital in a document as to the ownership of 
adjoining lands is not admissible in evidence as 
against persons who are not parties to the docu¬ 
ment. A.I.R. 1934 Lah. 750=154 lnd. Cas. 662. 


Ss. 13, 32, 157—Documents between stra 
gers—Recital regarding boundaries in. 

A recital regarding boundaries in a documet 
relating to an adjacent land, executed betwe. 
strangers, js not admissible under S. 13, Eviden 
? ay admissible if the executant 
£ 7 .®?* depwes to the boundary, to cerrobora 

A? R IQ^ S P l ♦ 7 k’ j(A e under S. 3 

A.I*R. 1933 pat. 636=145 lnd. Cas* 944 (2). 


-S. 13—Document—Recital of boundaries 

in—Admissibility. >' 

A receipt, stating the disputed property as one 
of the boundaries to an adjacent plot, executed by 
a deceased person in the ordinary course of 
business and consisting of an acknowledgment 
written or signed by him of the receipt of money, 
is admissible in evidence under S. 32, and not 
under S. 13. 113 lnd. Cas. 414=5 O.W.N. 174= 
A I.R. 1928 Oudh 248. I • 

--S. 13—Documents between strangers— 

Recitals as to Boundaries—Admissibility. 

A document between strangers to the suit in 
which mention is made of one of the parties or 
their predecessors as holding the land lying on the 
boundaries of the lands belonging to the executants 
of the document is not admissible in evidence. 
86 lnd. Cas. 734=41 C. L. J. 374=A. I.R. 1925 
Cal. 1034. 

-S. 13—Documents between strangers— 

Recitals in—Are inadmissible. 

A recital in a deed or other instrument is in some 
cases conclusive, and in all cases evidence as 
against the parties who make it. But it is no more 
evidence as against third persons than any other 
statement would be. 84 lnd. Cas. 420=28 C.W.N. 
1092 = A.I.R. 1924 Cal. 1067. 

-S. 13—Documents—Admission in Road Cess 

return—Evidence. 

An entry in a Road Cess Return in which a 
former proprietor of an estate admitted the 
existence of a Lakhiraj, although not binding 
on the auction purchaser of the estate at a 
Revenue sale, is admissible under S. 13. 19 lnd. 
Cas. 548. (Cal.). 

-Ss. 13 and 35— Documents —Containing 

assertion of right. 

A document containing an assertion of certain 
rights though not a public document under S.35 
is admissible under S. 13. (1915) M.W.N. 76=28 
M.L.J. 217=17 M.L.T. 271=26 lnd. Cas. 841. 

- S. 13—Documents containing assertions of 

right—Whether evidence. 

Documents containing assertions of right of 
a tenure holder to hold at a certain rental, are 
admissible under S. 13. 23 lnd. Cas. 773 (Cal.). 

-S. 13 (b)—Documents—Entries in—Ikrari- 

malikhan-e deh.—Dictated by landlord alone— 
How far admissible. 

Entries in Ikrari malikhan e deh recording a 
village custom as stated by the landlord are in 
the absence of fraud or error binding on persons 
affected thereby even though the entries were 
not prepared in the presence of or attested by 
such persons and they are admissible in evidence 
to prove custom. 1. O. L. J. 78=23 lnd. Cas. 962. 

-S. 13—Documents—Kobala admitting right 

of easement. 

A Kobala admitting the plff.’s right to an 
easement is relevant and admissible under S, 13. 
26 lnd. Cas. 781 (Cal.). 

-S.i3—Documents—Partition paper—Estates 

partition Act, S. 57. 

Partition paper, prepared under S* 57 Estates 
Partition Act 19 admissible in evidence under 
S. 13 of the Evidence, Act as a record of transac¬ 
tion in wfoich the right to certain plots is re-; 
cognised. 2 lnd. Cas. 367 (Cal.). 
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■ — Ss. 13 and 32 (b)—Document—Sale deed— 
30 years old showing ownership of adjoining 

land. 

A sale deed more than 30 years old in regard to 
a certain plot of land is admissible in evidence 
under Secs. 13 and 32 (b) of the Act, in a 
suit involving a question of title to that land. 11 
A.L.J. 139=18 Ind. Cas. 752. 

-S. 13—Documents—Sale deeds — Assertion 

of right. 

To prove his vendor’s title and exclusive posses¬ 
sion of a garden, plaintiff produced certain docu¬ 
ments dealing with the garden in question by way 
of partition; Held, that the documents were title 
deeds and contained an assertion of title to and 
possession of the property in dispute on behalf of 
the predecessor in title of the plaintiff against the 
defendant and should not have been excluded from 
consideration on the question of possession. 51 
Ind. Cas. 866 . (Cal,) 

—Ss. 13 and 32—Documents—Sale deeds— 
Transaction—Meaning of. 

The word ‘transaction’ means a business or 
dealing carried on or transacted between two or 
more persons. Where certain properties were 
claimed as the property of a particular family, 
and ( 1 ) sale deeds by widow asserting their hus¬ 
band’s title to the propel ties ( 2 ) written statements 
filed by them in certain suits and (3) recitals in sale 
deed between third persons describing the proper¬ 
ties as belonging to a particular family, were put in 
evidence, held per Ayling J., that the documents 
mentioned in ( 1 ) were admissible as transactions 
within S. 13 (a) and that those mentioned in (2) 
and (3) are not admissible either under S. 13 (a) as 
a transaction or under S. 32 as an admission against 
interest. (Per Seshagiri Iyer J.) That all of 
them were inadmissible. (1914) M.W-N. 779 = 26 
Ind. Cas. 747. 

"-Ss. I 3 (a), 32 (7)—Document, statement in— 
Admissibility against person not a party to it 

Statement of deceased person—Right or 
custom, evidence of—Nakdi or bhaoli rent. 

To prove or disprove a right or custom, it is not 
enough to adduce evidence of a transaction in 
which, or in the course of which, the right or 
custom was asserted or denied. The transaction 
will be relevant under S. 13, Cl. (a) of the 
h-vidence Act if it be one by which the right or 
custom was asserted or denied. Where the question 
was whether a tenant held lands under the nakdi or 
bhaoli system of rent and the court based its deci¬ 
sion on a statement contained in a hebanama 
executed by the deceased grandfather of the tenant: 
““Held, that the hebanama was not admissible in 
evidence under S. 32 (7) read with S. 13, Cl. (a), 
of the Evidence Act. 11 C.W.N. 703. 

9 « Essentials of assertion. 

S. 13—Essentials of assertion—Recital in 
”®j;|jraent—When amounts to assertion of right. 

There is a fundamental distinction between a 
® crc r ccital and an assertion. A right is not as¬ 
serted simply because it is recited in a certain docu¬ 
ment. It is asserted only when the transaction 
concerned is itself entered into in exercise of the 
right. Where in a transaction of usufructuary 
mortagage the executants were entitled to grant 
•usufructuary mortgage of the lands whether they 
them under a revenue free title or not, the 
■tore fact that in the document of mortgage a 


revenue free title was recited, would not constitute 
an assertion of such title within the meaning of S. 
13 of the Evidence Act. 81 G.L.J. 274 = A. I. R. 
19-17 Cal. 209 . 

-S. 13—Essentials of assertion. 

A map and a chitha of the disputed lands pre¬ 
pared in 1922 under the orders of o*e of the 
parties to the suit and the collection papers showing 
- collection of rent on the basis of the map and 
chitha go together and are admissible under S. 13 
as an assertion of right by the party. A.I.R. 1945 
Cal. 492 = 49 C.W.N. 791 = I.L.R. ( 1946 ) 1 Cal- 149 . 

-S. 13—Essentials of assertion—Assertion of 

right in gift-deed. 

Under S. 13 , Evidence Act, mere assertion of a 
right may be some evidence of its existence. But 
an assertion of a right made in a deed of gilt by the 
donor cannot be used as evidence to rebut the entry 
in the Record of Rights finally published many 
)ears after the deed of gift and which must be 
presumed to be correct at the date it was made. 
A.I.R. 1940 Pat. 16 = 20 P.L.T. 877 = 6 B.R. 33 = 
184 Ind. Cas. 246 . 

-S. I 3 —Essentials of assertion. 

Instances in which the right of custom is claimed, 
recognised or exercised etc., must be instances 
prior to the suit in question because S. 13 , Evidence 
Act, under which they are admitted is in the past 
tense throughout. A.I.R. 1939 Lah. 105=41 P.L.R. 
21 = 183 Ind. Cas. 791 . 

-S. 13 (b)—Essentials of asseition. 

“Assertion” in cl. (b), S. 13 , Evidence Act, 
includes both a statement and enforcement by act. 
The evidence tendered under this section need not 
necessarily be evidence of acts done, but a verbal 
statement not amounting to and not accompanied 
by any act would also be admissible, if it amounted, 
to a “claim”. A.I.R. 1939 Mad. 432 = 49 LAV. 409 1 
= 1939 M.W.N. 325 = ( 1939 ) 1 M.L.J. 602 = 186 Ind. 
Cas. 255 . 

-S. 13—Essentials of assertion 

The illustration to S. 13 , Evidence Act, shows 
that an instance claiming a right means something 
more than a mere statement of boundaries in a deed 
or in a plan. A distinction has been drawn between 
a claim and a statement of claim. Where, in a 
provious suit, in which a certain property was not 
then in dispute a plan was filed describing the pro¬ 
perty as that of the plaintiff’s predecessors, it is 
not an instance in which the right in dispute was 
claimed and consequently not admissible in 
evidence. A.I.R. 1938 Lah. 635 = 40 P.L.R. 968 = 
179 Ind. Cas. 68. 

-S. 13—Essentials of assertion. 

The mere assertion of the right in a document, 
to which the person against whom the right is 
asserted is not a party and of which he knows 
nothing is not to claim the right. A mere state¬ 
ment in patta or kabuliyat that the lessor is 
lakheraj debattar cannot be said to be an instance 
when the c-xercise of the right was asserted within 
the meaning of S. 13, Evidence Act. A.I.R. 1936 

Pat. 543 = 15 Pat. 260 = 17 P.L.T. 507 = 3 B.R. 57 = 
165 Ind. Cas. 529. 

-S. 13—Essentials of assertion. 

Evidence, to prove that a disputed title was as¬ 
serted and enforced is relevant though the title may 
be asserted against parties other than those wIiq 
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are disputing. 66 Ind. Cas. 222—8 O-L.J. 439 
A.T.R. 1922 Oudh 178. 

- S. 13—Essentials of assertion. 

A mere statement of boundary cannot be classed 
with any of the verbs in S. 13 ‘ created, modified, 
recognised, asserted o r denied” and is, therefore, 
not admissible under S- 13 (a). 107 Ind. Cas. 293 

A.I.R. 1928 Mad. 105. 

_S. 13—Essentials of assertion. 

Per Cuming and Mukerjee JJ.—The word 
“claim” implies that the right is asserted to the 
knowledge and in the presence of the person whose 
right will be derogated by the establishment of the 
claim. The mere assertion of the right in a docu¬ 
ment, to which the person against whom the right 
is asserted is not a party and of which he knows 
nothing is not to claim the right. 99 Ind. Cas. 189 = 
31 C.W.N. 32 = A.I.R. 1927. Cal. 1. 

-S. 13—Essentials of assertion. 

A transaction or instance in which there is a 
mere assertion of a right or custom does not come 
within S. I 3 but only such a transaction is admissi¬ 
ble by which the right or custom is asserted or 
denied: 99 Ind. Cas. 189 = 31 C. W. N. 32=A. I. R. 
1927 Cal. 1. 

-S. 13—Essentials of assertion. 

The words of S- 13 are wide enough to cover the 
mere assertion of a right in a previous suit where 
that right was in dispute. There is nothing in 
that section which requires that the right should 
be successfully asserted- 92 Ind. Cas. 104—A.I.R. 
1926 Cal. 727. 

-S. 13—Essentials of assertion—‘‘Claim” and 

Recital—Distinction. 

The word “claim” denotes a demand or assertion 
in relation to a thing or attribute as against or from 
some person or persons, showing the existence of a 
fight to it in the claimant. A bare statement mayor 
may not be a claim according to the attending 
circumstances in which it is made. It may amount 
to a claim or be a mere statement of claim, though in 
some circumstances a statement may amount to a 

claim.. . . - - • • 

A statement in a pattah that the land to the west 
of the land demised under that pattah belongs to the 
executant of the pattah is not a “claim” but a mere 
recital. 86 Ind. Cas. 674=29 C.W.N. 46 g=A.I.R. 
1925 Cal. 684 . 

10. Former statement as to date of birth. 

——Ss. 13, (a) 21 (1) and 3a ( 7 ) —Former state¬ 
ments as to date of birth. 

. Former statements of a person giving the date of 
his own birth are admissible under the combined 
operation of S. 21 ( 1 ) S. 32 ( 7 ) and S. 13 (a) of the 
Act but they do not possess any great probative 
force, the source of his information after all being 
only hearsay. 213 P.L.R. 1910 = 86 P.W.R. 1910 = 7 
Ind. Cas. 505 . 

11. Judgments. 

-S. 13—Judgments as to custom—Admissi¬ 
bility and relevancy. 

See Evidence Act S. 13—Custom—Judgments as 
to. 1 

- ‘S. 13—Judgment in previous criminal 

proceedings in which plaintiff asserted his 

possession. 

A previous judgment in a criminal case in which 
the plaintiffs asserted their possession of the land 


in dispute, and possession was held to be with 
them, is not admissible against the defendants who 
were not parties to the criminal proceedings, to 
prove the plaintiffs’ possession at the date of the 
criminal proceedings, but the fact that at that point 
of time they asserted their title is admissible under 
S. 13, Evidence Act. A.I.R. 1942 Pat. 372 = 199 
Ind. Cas. 144. 

-S. 13—Judgment under S. 144, Criminal P.C. 

—Report of the Subordinate Magistrate. 

It is settled law that the judgment of a Magis¬ 
trate under S. 144, Criminal P.C., is not evidence 
of possession of the party in whose favour the 
proceeding may have terminated, even though the 
Magistrate may have restrained the opposite party 
from going upon the land as a result of his decision 
that the other party was in possession. 

When the judgment itself cannot thus be the 
evidence of possession, a report of a Subordinate 
Magistrate who made the local enquiry certainly 
cannot be the evidence of possession. A.I.R. 1945 
Pat. 453=24 Pat- 379. 

-Ss. 13 and 35 —Judgment — Order under 

S. 145, Cr.P. Code—Admissibility in evidence. 

An order under S. 145, Cr.P. Code, declaring a 
party to be in possession is admissible in evidence 
under S. 13, Evidence Act, as an instance in which 
a right in dispute was claimed and recognised; and 
statements therein relating to the facts relevant to 
the case are admissible under S. 35. There is no 
warrant for holding that an order under S. 145, 
Cr.P. Code, is admissible only for the limited 
purpose of showing that the successful party there¬ 
under was in possession at the time, but that the 
statements therein are in-admissible. I.L.R. (1949) 
Cut. 465 = A.I.R. 1950 Orissa 19. 

•-S. 13—Judgments. 

Order under S. 145, Criminal P.C., maintaining 
possession of plaintiff though it was set aside by 
High Court on other point is admissible to show 
the fact that possession was claimed. A.I.R. 1939 
Lah. 188=41 P-L.R. 120. 

-S. 13—Judgments—Suit for possession— 

Prior decision under S. 145, is a relevant fact- 

In a suit for possession the fact that there was a 
proceeding under S. 145» Criminal Procedure Code, 
that there was an inquiry into the matter and that 
there was a decision adverse to the allegations of 
the plaintiffs, is a relevant fact under S. 13. 82 Ind* 
Cas. 392= 40 C L.J. 30=A.I.R. 1924 Cal. 1046. 

-S. 13—Judgment inter partes—Proceedings 

under S. 145, Cr.P.C. whether relevant. 1 

The facts of a previous proceeding under S. 145, 
Cr-P.C. and the order passed thereon are relevant 
in a suit between the same parties for recovery of 
possession of land on declaration of title but the 
reasons for the order are not relevant. 41 Ind. Cas. 
456 (Cal.) 

-Ss. 13. 35, and 67—Judgments— Cr. Court- 

Statements of cliams in proceedings under Cr. 
P. C., S, 145— Statements of claims in posses¬ 
sory orders inadmissible in proof of title. 

Recitals of the claims of parties in possessory 
orders under S. 145 Cr. P. C. are inadmissible to 
prove title under S. 13 of Evidence Act or other 
wise. They come neither under S. 63 not being oral 
accounts by a witness of the contents of a docu¬ 
ment, nor under S. 35 as entries in public records* 
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29 C. 187 ref. to. 9. C- 586 dist. 15 M. 378 disappro¬ 
ved. 37 And. Cas. 911 (Cal). 

—S. 13—Judgment—Criminal P.C., S.14s—Order 
as to possession. 

Orders under S. 145 Criminal (P. C.) are, on 
general grounds and under S-13 of the Evidence Act, 
admissible even as against other persons, though 
not parties to the order, to prove the fact of the 
passing of such orders, the parties to the dispute of 
the lands in dispute and the person declared entitled 
to possession. If the order describes the lands by 
metes and bounds or with reference to physical 
marks, extrinsic evidence is admissible to prove 
their identity. If maps accompany such orders, maps 
are admissible to explain the orders, and extrinsic 
evidence is admissible to identify the objects 
shown in the maps. Reports accompanying the 
orders, or maps, but not referred to in the order, 
are admissible as hearsay evidence of reputed 
possession or under the provisions of S. 13 of the 
Evidence Act. 6 C W.N. 386 = 12 M.L.J. 83 = 29 C. 
187=4 Bom. L. R. 167 = 29 I. A. 24 (P.C-). 

-S. 13—Judgments—Of execution proceed¬ 
ings. 

In a suit for declaration of title to immovable 
property records of execution proceedings by the 
plaintiff respecting the same property (as against 
tenant etc-,) are admissible under S. 13 of the 
Evidence Act- 21 C.L.J. 65 = 34 Ind. Cas. 215. 


-S. 13—Judgment of French Court in regard 

to validity of adoption—Admissibility in 
evidence in proceedings before Courts in 
British India—Value to be attached to such 
judgments. 

A judgment given by the French Courts in Pondi¬ 
cherry in regard to the valilidity of an adoption by 
a Hindu widow would be admissible in evidence 
under S. 13 of the Evidence Act in proceedings in 
Courts in British India even though one of the 
parties to such proceedings was not a party to the 
proceedings in the French Courts. The weight 
to be given to it must depend on[aIl the circumstan¬ 
ces and it cannot be said that it must be followed. 
As it is a judgment of the Court of the domicile in 
relation to the validity of the adoption both in lav/ 
t> ?? regards the facts necessary to its validity in 
,ondicherry, it is cogent evidence of the French 
law itself and ought in such circumstances to be 
given great weight in all the matters with which it 
rw\ T IL LA * 33 = 1 L.R. (1950) Mad. 862 = 54 
a r t •J2 0=AJ ' R * 1950 pc - 34 = 63 L.W. 91= 1950 

rioem 103 = 52 Bom - LR - 474=1950 A.W.R. 227 = 

(1950) 1 M.L.J. 172 (p. C). 

13—Judgment in previous suit. 

Judgment in a previous suit may be relevant 
naer 5. 13, Evidence Act, for establishing a parti- 
u ar transaction, but the findings of fact and 
easons upon which the judgment is founded can- 
n °TT b ® relevant in a subsequent suit: 

1 judgment in the previous suit 

fnr r j L ant 9 n ly show that the land which 
o med the subject-matter of the previous suit was 

°* Plaintiffs. It was not relevant 
, °, w tnat the land in the subsequent suit fromed 
"f rt of a bigger piece of land which was given by 
A t t> oyal Krant to the plaintiffs’ ancestors. 

Cas. 689 94 ° LaH ‘ 309=42 PLR - 247 = 190 Ind. 


en 

th< 


13—Judgment in previous suit. 

°f a party in a subsequent suit w 
Wlin issue m a previous suit, the judgment in 


previous suit is not admissible in subsequent suit 
A.I.R. 1940 Nag. 382 = 1940 N.L-J. 437=193 Ind.' 
Cas. 41. 

-Ss. 13 and 11—Judgments — Previous judg¬ 
ment contesting the right of granthi—Findings 
regarding the nature ot property. 

Where in a suit contesting the right of then 
granthi of the Darbar Sahib (golden temple at 
Amritsar), to alienate certain shop it was held that 
the properties were waqf and attached to the granthi 
and could not be alienated by the granthi ti e judg¬ 
ment only piovcs that at that time also the right of 
the granthi to alienate certain propertj was called 
in question. The finding of the Coui t that the pro¬ 
perty was waqf and was attached t 0 the granthi 
is not relevant in a subsequent suit by the successor 
to the office challenging the alienation by his 
predecessor-in-title. 1 Lah. 540= 59 Jnd. Cas*. 734. 

-S. 13—Judgments—Previous judgments. 

Per Wallis, C.J. The fact that the ancestor 
failed in a contested suit to prove the relationship 
of his line with the deceased fifty years ago win a 
such an issue was much more susceptible of Proof, 
is evidence against the existence of the right undr r 

S. 13. 18 M.L.T. 504 = (1915) M.W.N. 962 = 2 L W. 
1175 = 31 Ind. Cas. 590. 

-S. 13—Judgments — Post litem judgments, 

admissibility to prove transactions. 

As the wording of S. 13, Evidence Act, under 
which judgments can be let in as evidencing 
transactions or instances is all in the past tense, the 
judgments subsequent to the suit in which they are 
relied on as evidencing the particular transaction 
or instances in depute, are not admissible in evi¬ 
dence. A.l.R. 1939 Lah, 152 = 41 P.L-R. 670= 181 
Ind. Cas. 703. 

-S. 13—Judgment—Subsequent judgment. 

S. 13, Evidence Act, does not make judgments 
subsequent to the matter under investigation 
relevant in any case. A.l.R. 1931 Pat. 386 = 32 Cr. 
L.-J. 1224=12 P.L.T. 647=134 Ind. Cas. 625. 

-S. 13—Judgments. 

Under Ss. 13 and 43, Evidence Act, judgments 
are admissible only as establishing particular tran¬ 
sactions in which a right, existence of which is in 
question, was claimed, recognised or exercised 
or in which its exercise was disputed, asserted 
or departed from. A.l.R. 1937 Bom. 244=39 Bom. 
L.R. 224= 170 Ind. Cas. 172. 

-Ss. 13, 14—Judgments—Reasons on which 

judgment is founded. 

Under Ss. 13 and 14, Evidence Act, judgments 
are admissible only as establishing particular tran¬ 
sactions in which a right, the existence of which 
is in question, was claimed, recognized or exercised 
or in which its exercise was disputed, asserted or 
departed from. In particular, the reasons upon 
which the judgment is founded or any finding of 
fact other than the transaction itself cannot be 
deemed to be relevant in the subsequent case. 
A.l.R. 1937 Bom. 244 = 39 Bom. L.R. 224=170 
Ind. Cas. 172. 

-S. 13—Judgment — Findings of facts and 

reasons for judgment—Whether relevant in sub¬ 
sequent suit. 

The judgment in a previous suit may be relevant 
under S. 13, Evidence Act, to establish a particular 
transaction, but the reasons on which the judgment 
is founded or any finding of fact other than the 
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transaction itself, cannot be relevant in the sub¬ 
sequent case. A.l.R. 1937 Lab. 437—174 Ind. Cas. 
722 . 

-Ss. 13, 42—Judgments—Previous decision. 

Where the right claimed in subsequent suit by 
the plaintiff was asserted by one party and denied 
by the other in the previous suit and the right 
which the plaintiff in the previous suit claimed 
was of a public nature, the case being that the land 
in suit was a takya: 

Held, that the previous decision was an impor¬ 
tant piece of relevant evidence under Ss. 13 and 42 , 
Evidence Act, in the subsequent suit by the plain¬ 
tiff for declaiatior. of her trile to the land. A.l.R. 
1936 Lah. 929=163 Ind. Cas. 924 . 

-S. 13—Judgments. 

Where in a prosecution for counterfeiting trade 
maik, certain previous proceedings in the Civil 
Court relating to the exclusive right of the com¬ 
plainant were referred to and judgments in the 
prior case were filed: 

Held, that the judgments were relevant under 
S. 13 , Evidence Act. as a particular instance when 
the right claimed was claim d and disputed. A.l.R. 
1931 Oudh 277 = 8 OW N. 827 = 32 Cr. L.J. 1177 = 
131 Ind. Cas. 477 . 1 

--S. 13—Judgments inter partes—Judgment 

in which right under dispute was recognized by 
Court is admissible as relevant fact. 

Where the mortgagee's right to hold a valid 
charge on the propcitj comprised in a mortgage 
is in dispute and it is found that in a previous 
suit the right was asserted by the representatives 
of the mortgagee and the right claimed was recog<* 
nized by the Court, the judgment in that suit being 
an instance in which the mortgagee's right was 
recognized against the plaintiffs is a relevant-tact 
and as such is admissible in evidence under S. 13. 
121 Ind. Cas. 387=1929 A.L.J. 741 = A.I.R. 1930 
All. 9. 

-S. 13—Judgments—Observation in—Admis- 

sibility. , . 

Observations in a judgment relating to a different 
matter though connectd cannot bind a third party 
and the judgment itself cannot be evidence against 

him. 1930 M.W.N. 396 = A.T.R. 1930 Mad. 751 = 129 
Ind. Cas. 650=32 M-L.W. 850=59 M L.J. 321. 

-S. 13 —Judgments. 

When a similar question regarding the factum 
and validity of adoption, was raised in a previous 
proceeding, the judgments in which that adop¬ 
tion was upheld do constitute relevant pieces of evi¬ 
dence under S. 13. 114 Ind. Cas. 616 (Nag.). 

_—S. 13—Judgments. 

| Judgment in a previous suit is admissible in evi¬ 
dence under S. 13 to establish the illegitimacy of a 
certain person. 109 Ind. Cas. 310=3 Luck. 416 = 5 
O.W.N. 143 = A.I.R. 1928 Oudh 233. 

--S. 13—Judgments—Evidentiary value of. 

Judgments inter partes can be admitted in order 
to prove the conduct of the parties or to show 
particular instances of the exercise of rights, or 
admissions made by parties’ ancestors or how the 
property was dealt with previously as relevant evi¬ 
dence under the provisions of S. 11 or S. 13. They 
cannot be wholly excluded from consideration be¬ 
cause in so far as they explain the nature of pos¬ 
session or throw light on the motives or conduct of 
parties, or reproduce the admissions made by the 


parties or their ancestors and also embody an 
authoritative statement of the facts which the 
investigation then held before the Court brought 
to light, such judgments have very high evidentiary- 
value and may even shift the burden of proof. 97 
Ind. Cas. 694 = 9 N. L.J. 215 = A.l.R. 1927 Nag. 19. 

-S. 13—Judgments. 

It is not the correctness of the previous decision, 
hut the fact that there has been a decision, that is 
established by the production of the judgment. 70 
Ind.Cas. 194 = 36 C-L.J. 9 = A-I.R. 1923 Cal.240. 

-S. 13—Judgments not operating as res judi¬ 
cata—Admissibility. 

A judgment in a prior suit relating to a different 
Jama but between the same parties is adm ssible in 
evidence, whether or not it constitutes res judi¬ 
cata. 65 Ind. Cas. 522 (Cal.). 

-S13—Judgments—Prior judgment question¬ 
ing a right is admissible. 

A judgment given in a previous suit contesting 
the right of the then Granthi that the property was 
waqf and was attached to the Gaddi, and therefore 
could not be treated by the Granthi as his private 
property, is admissible for the purpose of showing 
that.at that time also, the right of the Granthi to 
alienate certain property was called in question. 59 
Ind.Cas. 734=49 P.L.R. 1921 = A.l.R. 1921 Lah. 337. 

-S. 13—Judgments. / 

Judgments which are neither res judicata nor 
judgments in rem, are not admissible as showing 
that a particular right was asserted or denied. 60 
Ind. Cas. 147=7 O.L.J. 474. • 

-S. 13—Judgments. 

Judgments not inter partes in previous cases in 
which the right involved in the present litigation 
was asserted are admissible. 60 Ind. Cas. 142=2 
U.P.LR. (B.R.) 81. 

-S. 13—Judgment inter partes—Tenant, de¬ 
cree against. 

A decree (obtained by plaintiff’s predecessor or a 
stranger) showing that defendants tenants had 
a holding in the estate on a certain rental is admis¬ 
sible under S. 13 for showing that the defendants 
held a holding in that estate on that rental* 22 
C.W.N. 304 = 40 Ind. Cas. 442. ■< »' T 

-S. 13—Judgment inter partes—If admissible. 

A Judgment inter partes is admissible in evi¬ 
dence in a latter suit. Obiter. A decree in a case 
in which the land-lords and tenants were co-defen¬ 
dants aga : tist a third person, is a decree inter 
partes as between land-lord and tenant. A judg¬ 
ment in a title suit is evidence in a subsequent rent 
suit and vice versa. 9 C.L.J. 16 = 5 M.L.T. 274 and 
359=13 C.W.N. 217 = 1 Ind. Cas. 572. 

-S. 13—Judgments inter partes. 

Where two suits relate to the same subject, 
matter between the parties, technically different 
but practically the same, the finding in the pre¬ 
vious suit on any one of the issues, common to 
both, is not only relqvent but also a very valuable 
piece of evidence, though not conclusive and is 
not res judicata. 139 P.W-R. 1909=4 Ind. Cas. 997. 

-S. 13—-Judgment inter partes. 

Where in a previous suit between the same 
parties or their representatives, the boundary bet¬ 
ween two villages was incidentally decided, Held, 
that the judgment in the previous suit was admis¬ 
sible under S. 13, for the limited purpose of show- 
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ing that the title which is now asserted was on 
that occasion alleged, but not in proof of all the 
facts pfoun therein. 9 C.L.J. 597 = 12 C.W.N. 739 
= 4 Ind.Cas. 81. 

'• x 3 —Judgment not inter partes— Admissibility. 

£^gment not inter partes is admissible under 
S. 13 the Evidence Act as mere evidence of a 
transaction in which the nature of the property in 
suit was asserted and recognised. The reasons upon 
which the judgment is founded and the findings of 
fact there come to, cannot be regarded as part of the 
transaction and are, therefore, not relevant under the 
section. A.I.R. 1949 E. P. 233 . 

■ S. 13 — Judgment not inter partes. 

The purpose of S. 13 is to enable a right which may 
be constituted by a number of acts, by the exercise of 
the right itself—animo do mini, on numerous occasions 
to be proved by transactions or particular instances in 
which the right or custom in question was asserted or 
denied by evidence otherwise admissible. A judgment 
is admissible because it is the evidence or integration 
of a litigation or a judicial proceeding, a transaction 
within the meaning of S. 13 for the purpose of ascer¬ 
taining the parties to the dispute and the contentions 
of the parties, the subject of the dispute and the final 
decision of the Court, but not for the purpose of 
proving the reasons for the Court’s decision and for 
using its findings of fact as evidence of those facts in 
another case. A.I.R. 1945 Sind 57=I.L.R. ( 1945 ) 
Kar # 40 , 

S. 13 —Judgment not inter partes. 

A judgment not Inter partes may be admissible in 
evidence only under S. 13 , Evidence Act, as establish¬ 
ing a particular transaction, if any, by which the rcle- 
vant right was asserted, recognised, etc. The fact that 
there was a litigation or that as a resu lt of this litiga¬ 
tion the then plaintiffs recovered possession of the 
lands may be relevant under S. 11 , Evidence Act. 
ihe judgments not inter partes will be evidence 
only to-the extent of showing the existence of those 
Bu > findings of fact in or reasons for the judg¬ 
ment are irrelevant and not admissible under S. *3 

Evidence Act. A.J.R 1944 Cal. . 5 7 =I-L.R. ( 1944 ) 1 
Sd'. J * 194=48 GWN * 505 = 211 

" " 5 - * 3 —Judgments. 

--Guardianship proceedings for custody of a child— 
of chilcTin - mat * C P art 7—Subsequent suit—Parentage 

the orders in guardianship proceedings 

K*r rclcvant undcr S - * 3 - A.I.R. 1942 Mad. 

> 29-54 L.W. 411 = 201 Ind. Cas. 39. 


, 3"“ “Judgment not inter partes. 

rcc hals and findings in a judgment not 
{..j-P***** not admissible in evidence, such a 

Bha? tl «hi t j nd dccrce arc admissible to prove the fact 
. u,e decree was made in a suit between certain 
P* ®» and for finding out for what land the suit had 

CLJ - 3 ”= 


43—Reasons 


tlon itself whether 




8-F. Y. D.—12, 


Although a judgment in a previous case not inter 
partes may be admissible under Ss. 13 and 43, Evi¬ 
dence Act, as establishing the decision arrived at, die 
reasons upon which the judgment was founded and any 
finding of fact other than the transaction itself, are 
not relevant evidence. A.I.R. 1030 Bom. 313=41 
Bom. L.R. 561= 184 Ind. Gas. 337. 


Ss. 13, 40 to 44—Judgment not inter partes and 
not admissible under Ss. 40 to 44. 

The application of S. 13 cannot be extended to allow 
judgments to be used which are definitely excluded by 
Ss. 40 to 44, Evidence Act. A judgment, in which 
what is sought to b-_ established by the plaintiff is a 
fact proved in a previous action to which die defen¬ 
dant was not a party, is inadmissible in evidence. 
A.I.R. 1938 Pat. 103=3 B. R. 206=166 Ind. Cas. 
664. 


S* 13— Judgment not inter partes— Findings 
of facts in previous suit, admissibility. 

Though a judgment in other proceedings even not 
inter partes is admissible in evidence as, what has 
been described as an integration of judicial proceed¬ 
ings, themselves held to be a transaction within the 
meaning of S. 13, its admissibility is subject also to 
other provisions of the Evidence Act, and is subject to 
the overriding principle that, the Evidence Act does 
not make a finding of fact arrived at 0 »i the evidence 
before one Court in one case evidence of that fact in 
another case. After all the purpose of S. 13 is to 
enable a right which may be constituted by a number 
of facts, by the exercise of the right itself animo 
dominl. on numerous occa.-ions, to be proved by 
transactions or particular instances in which the 
right or custom in question w as averted or denied, 
but by evidence otherwise admissible. A judgment is 
admissible because it is the evidence or integration of 
a litigation or a judicial proceeding, a transaction 
within the meaning of S. 13, Evidence Act, for the pur¬ 
pose of ascertaining the parties to the dispute and the 
contentions of the parties, the subject of the dispute, 
and the final decision of the Court, but not for the 
purpose of proving the reasons for the Court’s decision 
and for using its findings of fact as evidence of those 
facts in another case. A.I.R. 1938 Sind. 132 = I.L.R. 
(1939) Kar. 18= 176 Ind. Cas. 549. 

-S. 13—Judgment in previous title s u it not 

inter partes. 

Where the question is as to permanency of a 
tenancy, the judgment in a previous title suit in which 
permanent tenancy rights were claimed is admissible 
in evidence, under S. 13, Evidence Art, insofar as it 
is evidence of a transaction in which permanent 
rights wcreclairmd, though the plaintifT in the subse¬ 
quent suit was not a party to it. A.I.R. 1937 Cal. 

373=65 C.L.J. 333=173 Ind. Cas. 498. 

-Ss. 13 and 42 — Judgment not inter partes. 

Judgment not inter partes holding that a particular 
right was claimed and recognized by law is admissible. 
A.I.R. 1935 Lali. 179. 

-S. 13—Judgment not inter partes— Evidencing 

possession. 

Where a judgment is not inter par ten, it may be 
used under S. 13, Evi. Act, as instance when the pos¬ 
session of a party i* challenged and found to be 
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correct. A.I.R. 1935 Oudh 394= *935 O.W.N. 674 = 
11 Luck. 209 = 155 Ind. Cas. 1087 . 


-Ss. 13 , 43 —Judgment not inter partes. 

Judgments not inter partes are admissible only 
under S. 13 or S. 43 , Evi. Act. A.I.R. 1933 Cal. 21 = 
36 C.W.N. 866=140 Ind. Cas. 385 . 


Ss. 13 , 43 —Judgment not inter partes. 


Under the provisions of Ss. 13 and 43 , Evi. Act, a 
judgment not inter partes only is admissible as esta¬ 
blishing a particular transaction. The reasons upon 
which the judgment is founded are no part of the 
transaction and cannot be regarded, nor can any find¬ 
ing of fact there come to, other than the transaction 
itself, be relevant. A. I. R. 1931 P. C. 89=53 C. L.J. 
333 = 35 C.W.N. 521=1931 M.W.N. 435=33 M L.W. 
707 = 33 Bom. L. R. 885=61 M. L. J. 9=58 Cal. 1187 = 
58 I. A. 125 = 131 Ind. Cas. 753 (P. C.). 


-S. 13—Judgment not inter partes. 

Where a judgment is not in rem nor relating to 
matters of public nature, nor between the pirties 
to a subsequent suit, the fact that the Court by 
that judgment decides a point in a particular way 
is not relevant for the purpose of the decision of 
the same point in the subsequent suit. 121 Ind. Cas. 
644=26 N. L.R. 33=12 N.L.J. 164 =A.I.R. 1930 
Nag. 1 (F.B.). 

-S. 13 —Judgment not inter partes. 

Judgment in a case in which a similar question was 
decided is admissible though not inter partes. The 
weight to be attached to it is for the trial Court to 
decide. A.I.R. 1930 Pat. 231 = 125 Ind. Cas. 115 . 

——S. 13—Judgment—Findings of fact. 

The Evidence Act does not make finding of fact 
arrived at on the evidence before the Court in one case 
evidence of that fact in another case where parties are 
not the same. 114 Ind. Cas. 561 = 1929 A. L.J. 246 = 
49 C. L-J. 327=33 C.W.N. 463=29 M.L-W. 674=10 
P.L.T. 301=31 Bom. L.R. 734=56 I.A. 119=56 Cal. 
1003 = A.I.R. 1929 P-C. 99 = 5 b M. L-J. 562 (P.C.). 

——S. 13 — Judgment not inter partes — Throwing 
light on title of landlord—Admissibility. 

Where in a suit for ejectment by a jaghirdar, the 
defendants, sought to rely on judgments decided 
between the landlord and certain other tenants in 
other villages on the ground that in those cases 
although not inter partes the relation of the jaghirdar 
to his tenants and the right under which he held was 
decided. 

Held, that the judgments in the other cases were 
not admissible in evidence. 118 Ind. Cas. 702 = 31 
Bom. L.R. 335 . 


-S. 13 —Judgment not inter partes. 


Judgment not inter partes in which an adoption 
was upheld constitute relevant pieces of evidence 
under S. 13 of the Evidence Act. 114 Ind. Cas. 616 

tJNag.;. 


t 5* x 3~ Judgment not inter partes. 

. J ud 8 ments in the former litigation though not 

663 ^= AXR . 8 ,926 Under S - ' 3 - 89 Ind - Cas - 


t , 3 ~J ud guient not inter, partes. 

CntS n0t *? ter P artc9 in suits wherein right 

-M n aS f rted and cognised or denied Ire 
adjustable under the section. 88 Ind. Cas. 699=22 

N.L.R. 49 =A.I.R. 1926 Nag. 109 . 


-S. 13 —Judgments not inter partes. 

The fact that certain judgments have been held not 
to operate as res judicata does not, however, mean 
that the judgments are not admissible in evidence. 
Judgments relating to a particular right, although not 
inter partes, but dealing with the same question, 
are clearly admissible under S. 13 . 

Where in the previous suit one of the main points 
for die consideration of the Courts was whether the 
property in suit was a private or public property 
and all the Courts concurred in holding that the 
property was a public property, it is clearly both a 
transaction as well as an instance in which the right, 
that the property was public property, was clearly 
asserted and recognized by the Court. 97 Ind. Cas. 
853=1 Luck. 489=3 O.W.N. 645=13 O. L-J. 696 = 
A.I.R. 1926 Oudh 578 . 

-S. 13—Judgment not inter partes— Statements 

in—Admissibility. 

Statements contained in a judgment relating to 
a case in which the parties were different are not 
relevant. 83 Ind. Cas. 782 = 46 AH. 575 = 22 A. L-J. 
521=5 L.R.A. Civ. 785 = A.I.R. 1924 All. 625 . 


-S. 13 — Judgment not inter partes— Findings in 

—Admissibility. 

Findings arrived at in a judgment in a prior suit 
not inter partes should not be used against a person 
in a subsequent suit. 65 Ind. Cas. 525 (Cal.). 

-S. 13 — Judgment not Inter partes. 

A judgment not inter partes, but which relates 
to the subject-matter of a suit and evidences the 
assertion of a right in controversy is admissible 
under S. 13 of the Evidence Act. 64 Ind. Cas. 465 
(Cal.) 

-S. 13 — Judgment not inter partes. 

. Under S. 13 judgments not between the parties to 
the suit pronounced by a court of competent jurisdic¬ 
tion containing a declaration that the right in dispute 
has been asserted and recognised in a court of law, 
are admissible in evidence. 40 Ind. Cas, 838 (Pat.),, 

——S. 13 — Judgment not inter partes* 

Judgments not inter partes are admissible as 
evidence of usage as instances where the right was 
claimed, denied or recognised. 40 Ind. Gas. 159 
(Mad.) 

-Ss. 13 (a), 32 (1) and 43—Judgment not inter 

partes— Recitals if evidence. 

PlfTs. sued to recover possession of certain lands 
as nisker brahmottar and relied for their title on 
a recital of brahmottar title in their father’s will 
and a recital in a judgment in a claim case, which 
was not inter partes. Held, that the recital in the 
will was not admissible under S. 32 ( 1 ) read with 
Sec. 13 (a) and that the recital in the judgment not 
inter partes was also not admissible. 36 Ind. Cas. 
882 (Cal.) * • 

- S* 13—Judgment not inter partes— Use of reci¬ 
tals in judgment. 

A judgment not inter partes may be used in evi¬ 
dence in certain circumstances as a fact in issue, or 
as a relevant fact, or possibly as a transaction, but 
the recitals in the judgment cannot be used as evi¬ 
dence in a litigation between the parties. 20 C.W.N. 
643 = 23 C. L.J. 583=35 Ind. Cas. 298 . 
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— —Ss. 13 and 19—Judgment not inter partes— 
Admissibility in evidence for proving admission 
of defendant. 

Proper method of proving admission is by producing 
copy of defendant’s deposition or by examining witness 
who had heard tire evidence given in tire former trial. 
A judgment in a prior suit not inter partes is 
inadmissible as evidence of an admission. 20 G. W. N. 
648=22 G. L. J. 270 = 30 Ind. Gas. 821 . 

——S. 13 —Judgment not inter partes. 

The question was whether the appellant was a 
legitimate daughter of one K and R. A decree was 
passed in a suit between R and another by which R 
got only a tmall maintenance. Held, that the decree 
was admissible under S. 13 . 10 Ind. Cas. 188 (Oudh). 

- Ss. 13 , 43 —Judgment not inter partes —Ad¬ 
missibility —Per Russell O. C. J. 

The rights and customs in S. 13 must be under¬ 
stood as comprehending all rights and customs 
recognised by law and therefore including a right of 
ownership. Per Beaman J:—The cases which. S. 13 
is intended to meet are cases in which the right or 
custom in question is regarded as capable of surviving 
repeated instances of its assertion and denial, i. e., 
continuing rights which may be interrupted without 
being necessarily destroyed. The section does not apply 
to the case of a right created by, and inseparably 
bound up in, a document and which does not admit 
of proof or disproof by particular instances ol assertion 
and denial. The question in a case was whether a 
particular sale deed represented a genuine or a sham 
transaction. One of the parties produced a judgment 
not inter partes to show that the sale had been 
declared to represent a sham transaction. Held: — 
Per Russell O. C. J. :—That the judgment in the prior 
suit would come within the purview of Gl. b of S. 13 . 
Per Beaman J.;—A party who has been allowed 10 
put in a previous judgment not inter partes, for the 
purposes of S. ig of the Evidence Act, cannot be 
allowed to use it 6 contents q u a judgment virtually 
thereby converting it into a res judicata. That there¬ 
fore, conceding that the judgment in the prior suit 
was -admissible to prove that there was a dispute about 
•the genuineness of the sale deed, it could not be used 
for any ulterior purpose. 9 Bom. L-R- 65 = 31 B. 143 . 


-S. 13— Judgment not inter partes. 

Per Maclean, J. —-Judgment between the predecessor 
in tide of one of the parties and a stranger is not 
inadmissible. 28 C. 142. 


-Ss. 13, 65. 65 (-z )—J jdgmentg not inter partes 

—Admissibility of— Board's letter—Recognition. 

In a suit for kha- possession, on the ground that 
the defendants were trespassers on the death of their 
ancestor, the grantee, the plaintiff relied on office copies 
kept in the course of but in of the grantor’s sherista-- 
Held, that no notice to the t! f- ndanls to produce the 
oiiginal was necessary to render r>.«: tidary evidence 
admissible a* th^ defendant, from the nature of the 
case, must have known that they would be required 
to produce the origin.ii-. (;) Where judgments not 
inter pnrtog weie 111 -1 t> show that simiiai grants 
were resumed by the grantor or his heirs on 
the death of the grantee; Held:— They are 
admissible in evidence under the provisions of S. 13, 
of the Evidence Act. Braid's letu r dated 2G1I1 Nov. 
1792, showing that jagirs are restimable 01* the death 
of the grantee, is inadmbsib'.c in evidence; (2) where 
the agent of the grantor, in ignorance of the death 
of the grantee, granted r< iif receipts to the heirs in the 
name of the. grantee, held the receipts did not recog¬ 
nise the heirs as tenants and successors of the grantee, 
and it was not necessary to give them notice to quit 
before bringing a suit against them. 7 G.L.J. 90. 

-S. 13—Judgment. 

In a suit between a za»:u lar and the mirasdars 
of a village wherein the question of title to the 
poramboke lands came in for deci.-ion, lie!d, that a 
judgment in a prior suit between the zaininclar and 
some mirasdars, in which it was held that the waste 
lands in the village w‘ - rc the property of the miras- 
dars, was relevant under S. 13 of the Evidence Act. 
17 M.L.J. 518 = 2 M.L.T. 455 = 30 Mad. 510. 

-S. 13—Judgment—Remarks in it. 

A judgment ic relevant under S. 13 only as an 
instance of assertion of a right. The r.marks therein 
cannot be treated as evidence they being mere 
opinions of one who is net cro;.i;-i xamined. A judgment 
describing land by rm-tc* and bounds is of no value 
unless explained by exiriuinic evidence. 10 M-L.T. 330 
= (iqi 1) 2 M.W.N. 337= 12 Ind. Gas. 423. 


■S». 13 , 35 — Judgments not inter partes in old 
c ** e B—Recital of pleadings. 

It was the practice in olden times for the lower 
• courti in Bengal to set out the pleadings in their 
Judgment, ana this practice was recognized by circultrs 
luucd by the Sudder Dewany Adalut. Such judgments 
therefore, admissible in evidence under S. 35 of 
the Evidence Act as an admission by a party. They 
Me also admissible under S. 13 of the Act as instances 
w which the right in question was claimed and 
duputed and disallowed. 9 C. 586 foil. 3 C.L-J. 521 . 


» * 3 — Judgment not inter partes—Admissi- 

. Held, that ® compromise decree in a suit for posses- 
Won be A by which A abandoned the suit on B 
•grecuig to pay a certain rent to the landlord (also a 
I*rty to the suit) was admissible in suit for rent by 

^ ffl cn s * 8 ** 1 ** 1 B ’ J 3 C.W.N. 217=9 C.L.J. 16 




57 *. 


-S. 13—Judgment — Revenue Court — Strong 

evidence. 

The finding of a higher Revenue Authority on the 
qu> stion of tenant's status, though not res judicata 
in a Civil Court entitled to great weight. It is 
not open to the Civil Court to ignore the finding of 
an appellate Revenue authority and accept that of a 
Subordinate Revenue officer, though the former w a s 
wrong and the latter right. 155 P.W.R. 1912=186 
P.L.R. 1912=16 Ind. Gas. 886. 

-S. 13—Judgments—Revenue Co u rt—Decisions 

under Ss. 103 and 106 of the B. T. Act—Admissi¬ 
bility. 

A decision in a case under S. 103 and a Judgment 
in a case under S. 107, B. T. Act, rcgaiding certain 
other tenants in the same village are relevant under 
S. 13 of the Evidence Act. (1920) I’.H C.C. 177 = 

1 Pat. L.T. 221 = 56 Iud. Cap. 417 . ' 
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-s. 13—Judgments—Transaction. 

Judgments, in which no right was recognised, 
asserted nor its existence asserted or departed from 
are admissible only to prove the fact of the person’s 
denial and the court’s decision, but are not admissible 
to prove the person’s minority, where the judgments 
dealt with the question of competency of the person 
to enter into contracts. 6 A.L. J. 693 = 2 Ind. Cas. 839 . 

-S. 13—Judgments—Proceedings in suit—Suit 

for possession—Relevant. 

Where the defendants in a suit for possession allege 
a prior lease granted to them by the plaintiff's lessors, 
the proceedings of a suit for rent by such lessor 
together with maps etc. are relevant, though defendants 
were no parties to that suit. 34 Ind. Cas. 163 (Cal.). 

-S. 13(b)—J udgments—Decision as to minority. 

A judgment holding a person to be a minor is 
inadmissible under S. 13 (b). 33 Ind. Cas. 142 (Mad). 


12. Maps. 

--Ss. 13, 11, 32 and 36, 40-43—Map—Admissibi¬ 
lity—Proof—Admissibility of map prepared in 
another suit between one of parties and stranger 
—Admissibility. 

In a suit, a map prepared in another suit between 
one of the parties and a stranger was produced. In the 
suit in which the map was prepared, there was no 
dispute regarding the lands in dispute in the suit in 
which the map was produced: 

Held, that the map could not be admitted without 
examining the maker thereof or without otherwise pro¬ 
ving its correctness. The map was nothing but a 
pictorial representation of hearsay evidence. It could 
not, therefore, be admitted under S. 11 . None of the 
Ss. 13 , 32 or 36 was applicable to the case. The fact 
that the map formed a part of the decree did not alter 
the position. Ss. 40 , 41 and 42 were also inapplicable. 
There was no other provision which could make it 
relevant within the meaning of S. 43 . A.I.R. 1945 
Cal. 492=49 C.W.N. 79 i = I.L.R. ( 1946 ) 1 Cal. 149 . 


——S. 13—Map or plan attached to document of 
title—Admissibility. 

A map or plan attached to or referred to in a docu¬ 
ment of title, is a part of the document and is neces¬ 
sary to understand or explain the document itself, and 

is therefore admissible in evidence. 54 C.W.N. 671 = 
A.I.R. 1951 Cal. 253 . 


S. 13—Map prepared by private party before 
suit. 

. A . m ?P P rc Pared by a private party long before the 
institution of a suit for declaration of title is not 
admissible in evidence under S. 13 of the Evidence Act, 
unless it is proved that it was a transaction by which 
a right was recognised or asserted. 49 Ind. Cas. 951 


——Ss. 13 and 36—Maps—Thak map—Entries if 
evidence against both proprietors and tenants. 

The entries in thak map and its explanatory field book 
re evidence under b. 13, both against proprietors ai 
well as tenants. 22 Ind. Cas. 645 . (Cal). 

i7n'd!- A I iJ^bu 3 1 «;: lap8 ' Map of Khas Mehal 

«tSi P J >re ? a i re L d Under thc directions of the Govt, 
as landlord, of kha s mehal lands is admissible under 


S. 13 though not as a public record under S. 83 . 16 
C.W.N. 116 = 13 Ind. Cas. 332 . 

-S. 13 — Maps — Batwara — Khasra Map— 

Admissibility of. 

A Batwara Khasra map prepared in pursuance of a 
partition under the Partition of Estate Act (VIII of 
1876 ), by the Collector, was a document of title and 
admirable in evidence under the section. 38 Ind. Cas. 
491 (Pat). ‘ 


13. Transaction. 

-S. 13 (a)—Transaction—Suit is not transaction. 

S. 13 (a), Evidence Act speaks of transactions by 
which the right is asserted and not those in which the 
right is claimed. 

The proposition to be proved is the right claimed or 
denied in the suit. A transaction by which this right 
might have been asserted or denied, etc., is only a 
material evidencing the proposition. The ultimate 
factum probandum is the right claimed or denied in 
the suit. The transaction is only an evidentiary fact, 
the factum probans- This factum probans itself, 
in its turn, may require proof and may thus become an 
intermediate proposition to be proved. A judgment 
may come in under S. 13 , Evidence Act only as an 
evidentiary fact to establish this intermediate proposi¬ 
tion. When established, the proposition only brings in 
a factum probans and nothing else. 

A suit is not a transaction within the meaning of 
S. 13 , Evidence Act. A.I.R. 1944 Cal. 57=77 C.L.J. 
194=48 C.W.N. 505 = 1 .L-R. ( 1944 ) 1 Gal. 203=211 
Ind. Cas. 460 . 

-S. 13—Transaction — Niskar right—S. i8-A, 

Bengal Tenancy Act, 1885, effect. 

S. 13 , Evidence Act, does not contemplate evidence 
of any incident or right in the sease of evidence of any 
grant Creating these incidents or rights but it contem¬ 
plates only certain transactions and instances as evi¬ 
dence of facts relevant to the fact in issue in any 
particular case, and it makes these transactions and 
instances relevant for the purpose of establishing any 
right or incident, thus making such transactions or 
instances evidence of the fact in issue. Clause (b) of 
S. 13 does not bring in the particular instances in which 
the right was asserted. The clause speaks of the parti¬ 
cular instances in which the right was claimed or in 
which its exercise was asserted. The word ‘claimed’ 
implies a demand which involves the presence of the 
party against whom such demand is made. Hence 
statements in kobala executed by the mortgagor to which 
the landlord was no party are not admissible . in 
evidence under S. 13 (b), against the landlord in a 
rent suit instituted by him inasmuch as they are not in¬ 
stances in which the niskar right was exercised or its 
exercise was asserted. Moreover, S. 13 (b) does not 
bring in the statement itself but only the instances in 
which the exercise of the right was asserted. Even as¬ 
suming that the documents are relevant under S. 13 
(b). Evidence Act, S. 18 -A, Ben. Ten. Act excludes 
them from being used in evidence against the landlord. 
S. 18 -A, Ben. Ten. Act, even as it stood before the 
amendment by Act ly of 1928 , excluded from evidence 
the statements contained in documents of the above 
nature. A.I.R. 1942 Cal. 445 =I.L.R. ( 1942 ) * Cal. 
5 ,0= 75 C.L.J. 20=46 C.W.N. 169=202 Ind. Cas. 570. 
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14. Wills. 

-S. 13 (a) —Will—Recital in that property dealt 

with was property of testator—Admissibility. 

See —( 1950 ) 1 M.L.J. 325 =A.I.R. I 950 Mad. 486 . 

-S. 13 —Will. 

Statements of facts in a will must come under cl. ( 7 ) 
of S. 32 , Evidence Act but they will be admissible only 
if they are statements of relevant facts and are contained 
in documents relating to transactions mentioned in S. 13 
(a). A.I.R. 1937 Mad. 53 8 =i937 M.W-N. 3°9 = 45 
L.W. 422 = I.L.R. (1937) Mad. 1012 = 170 Ind. Cas. 
107 . 

-S. 13—Will—Statement in will regarding 

nature of tenancy may be taken as evidence. 

A statement in the will made by tenant regarding the 
permanency of his tenancy may be regarded as one 
made in course of a transaction by which the property 
was bequeathed to the legatee under the will and 
consequently the statement made in the will may be 
taken as evidence under S. 13 . u 8 = Ind. Cas. 353 = 
56 Cal. 275 = A.I.R. 1929 Cal. 473 . 

-Ss. 13 (a) and S. 32 (7)—Will—Unprivileged 

wills—Inadmissible. 

Wills not admitted to probate are not admissible in 
evidence under Ss. 13 (a) and S. 32 ( 7 ) except on 
proof by an attesting witness that they are in accordance 
with S. 50 of the Ind. Succession Act. 22 C.L.J. 551 
=33 Ind. Cas. 3 ^ 2 . 

-S. 13 (a)—Will—Recital in. 

Recital in will was not admissible under S. 32 ( 1 ) 
read with S. 13 (a) of the Evidence Act. 30 Ind. Cas. 
882 (Cal.). 


15. Written statement. 

——S. 13—Written statement. 

The written statement of a Hindu Widow in answer 
to a suit for partition against herself and other members 
of her husband’s family as to how she treated a particular 
piece of property claimed as partible is relevant under 
8. 13. 33 Ind. Cas. 446 (Mad.). 


In former suit in which the adoption of X was 
attacked, though not on the ground of his being an 
orphan at the time of adoption, X had made a 
statement that he was a year old when he was 
adopted and that his father and mother were then 
both dead. 

Held, that this statement of X was admissible if 
produced in a subsequent suit, in which the question 
of the validity of an orphan’s adoption was in question 
to prove an instance of an orphan’s adoption. 118 
Ind. Cas. I54=A.I.R. 1929 All. 561. 

-S. 13—Miscellaneous—Instances of rights— 

Rights not enforced—Effect. 

The mere fact that rights, recognised by Courts, 
were not exercised for some years does not lead to 
inference of abandonment nor does it alfect the l ights 
themselves. 40 Ind, Cas. 159. Mad. 


-S. 14. 

Synopsis. 

1. Acts and Conduct 

2. Applicability 

3. Collateral Offence 

4. Counterfeiting Coins 

5. Defamation 

6 . D ivorce proceedings 

7. Former Deposition 

8 . Former judgment 

9. Former speeches 
10- Former writings 

11. Intention 

12. Mental capacity 

13. Previous acts 

14. Previous Convictions 

15. Previous forgeries 

16. Previous offences 

17. Private opinion of advocate 

18. Similar acts 

19. State of mind 

20. Statement after offence 

21. Statement of co-accused. 


16. Miscellaneous. 

-S. 13—Miscellaneous. 

S. 13 , Evidence Act, consists of two parts. The 
first part deals with transactions and the second part 
with instances. A.I.R. 1939 Cal. 758=70 C.L.J. 126 = 
185 Ind. Cas. 454 . 

--8. 13—Miscellaneous—‘Right*, meaning of. 

‘Right’ in S. 13, Evidence Act, means ‘incorporeal 
right’ and does not refer to any question of ownership 
of property in contradistinction to incorporeal rights. 
A.I.R. 1933 Pat. 285 = 14 P.L.T. 574 = 12 Pat. 285 = 
145 Ind. Cas. 223. 

—8s. 13, 35—Miscellaneous—Recitals in order 
of President of Union Board. 

A recital in the order of a President of a Union 
Board is not admissible under S. 35 or S. 13, Evidence 
Act in evidence, unless such President has been exa¬ 
mined with regard to that recitation. A.I.R. I 93 1 

Mad. 487-1931 M.W.N. 366=32 Cr. L. J. 767=131 
*nd. Cas. 654 . 

7-—S. 13—Miscellaneous — X m a k i ng statement 
m former suit that he was orphan when adopted— 
His statement was admissible in subsequent suit to 
fctovfc instance of orphan's adoption. 


1. Acts and Conduct. 

-Ss. 14 and 15—Acts and conduct—Licensed 

clerk. 

Where a licensed clerk was charged with cheating 
by collecting 2 annas more than due, from each 
licensee, evidence of action with others is not admis¬ 
sible under S. 14 or 15 of Evidence Act. 34 All. 93 = 8 
A. L.J. 1269=12 Cr. L.J. Gi 1 = 12 Ind. Cas. 987. 

2. Applicability. 

-Ss. 14,8, n—Applicability. 

S. 14, Evidence Act, anplies only to cases where 
a particular act is more or less criminal or culpable ac¬ 
cording to the state of mind or feeling of the person 
who does it, not to cases where the question of guilt or 
innocence depends upon actual facts, as it does at a 
trial for the offence of arfon. 

The fact to be proved was that the fire at the soap 
factory in 1940 was an intentional fire and the evi¬ 
dentiary fact soug * to be tendered in evidence was the 
fire at a mill in 193*, the accused being concerned in 
both the facts concerned because he was the principal 
share-holder in both companies: 
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Held, that the 
under Ss. 14, 11 

Rang. 324=1941 
198 Ind. Gas. 455 - 


evidentiary fact was inadmissible 
and 8 , Evidence Act. A.l.R. 1941 
Rang.L.R. 568=43 Cr. L*J*373 — 


_Ss. - 14 and 15—Applicability—Relation of 

S. 14 and S. 15—Opinions of Judges. 

S. 15 is subject to S. 14 as regards evidence of 
knowledge and intention. Evidence of the opinions 
of the other judges on other documents written or 
attested by the accused in proceedings to which he is 
not a party is not admissible to prove his intention 
or knowledge, in his trial for giving false evidence in 
respect of an alleged forged document. 13 N.L.R. 
35 = 18 Cr. L.J. 339 = 3 8 Ij * d - Gas. 723. 


3. Collateral offence. 

-S. 14—Collateral offence—Evidence of. 

Evidence of a collateral offence cannot be received 
as substantive evidence of the offence on trial, though 
under S. 14, evidence may be given of intention and 
the like matters where the matter of such intention 
or like matter is relevant. A.l.R. 1945 Bom. 152 — 
46 Bom-L.R. 8 ii=I.L.R. (1945) Bom. 278 = 219 Ind. 
Cas. 250. 

-S. 14—Collateral Offence—Evidence of com¬ 
mitting theft—Not relevant to show state of 
mind in committing dacoity. 

Evidence of commission of other offences such as 
thefts does not show an intention to commit a 
different kind of offence, such as dacoity and is 
therefore not relevant as showing the existence of 
any relevant state of mind, etc. 32 Bom.L.R. 3 2 4 = 
A.l.R. 1930 Bom. 157. 

-S. 14—Collateral offence—Case, of cheating— 

Previous act of fraud is inadmissible. 

Cheating is a case in which the question of guilt 
or innocence of the accused depends upon proof of 
actual facts and not upon the state of the accused’s 
mind. Therefore the evidence as to any previous 
act of fraud is not admissible under any provision 
of the law. 86 Ind. Cas. 970=26 Cr. L-J. 906=29 
C.VV.N. 483= A.l.R. 1925 Cal. 674. 

■-S. 14 - Collateral offence—Evidence of thefts— 

Value. 

In a case where the offence for which the accused 
are being tried is the particular one of belonging 
to a gang of dacoits, evidence merely that the 
accused habitually commits thefts (as opposed to 
dacoity and possibly robbery) is not evidence in¬ 
dicating an intention to commit the particular crime 
of which the accused is charged and is therefore 
inadmissible. But w'here the accused himself has 
given evidence that he has a good character such 
evidence is admissible under S. 54. 75 Ind. Cas. 67 = 
46 Bom. 938 = 25 Bom.L.R. 214 = 24 Cr. L.J. 867 = 
A.l.R. 1923 Bom. 71. 

-S. 14—Collateral offences—Evidence of colla- 

teral facts—Principles explained. 

It is settled law that under neither of Ss. 14 and 
15 can the evidence on facts similar to but not part 
of the same transaction as the main fact be received 
for the purpose of proving the occurrence of the 
main fact, which must be established by evidence 
directly bearing on it. iiut when the cacistence of 
that fact has been so established U2.$ a question 


arises as to the state of mind of the person who did 
it or whether the act in question was done acci¬ 
dentally or with a particular knowledge or inten¬ 
tion, evidence of similar acts may, under certain 
conditions, be admitted. S. 14 is wholly inappli¬ 
cable to a case where the state of mind or feeling 
of the accused is not a fact in issue or a relevant 
fact, and the guilt or innocence depends on proof of 
actual facts. 

Where the accused was charged under S. 409 , 
Penal Code, for embezzling three specific sums. 

Held, that evidence of collateral offences in res¬ 
pect of other sums was not admissible. 112 Ind. Cas. 
850 = 30 Cr. L.J. 18 = 11 A.I.Cr.R. 405 =A.l.R. 1928 
Lah. 382 . 

-S. 14— Collateral offence — Evidence of 

character. 

In a case of cheating, evidence of similar acts 
committed by the accused, is relevant to show the 
intention of the accused. Evidence to show character 
of the accused, that he is likely to do such an act is 
inadmissible. 26 P.W.R. 1910 , Cr.= 11 Cr.L. J. 428 = 
12 P.R. 1913 , Cr. = 269 P.L.R. 1914=6 Ind. Gas. 964 . 

- S. 14—Collateral offence— Fraud—Previous 

instances. 

Evidence showing that the accused practised frauds 
similar to one for which he is prosecuted, on various 
other persons* is admissible under S. 14 as showing 
systematic course of conduct and negativing an honest 
motive. 36 Cal. 573 = 9 G.L. J. 610=13 C.W.N. 
973 = 2 Ind. Cas. 601 . 

4. Counterfeiting Coins. 

-S« 14— Counterfeiting coins. 

-Counterfeit coins and instruments found in the 

house of accused in two districts—Trial in one district 
—Evidence of such possession in another district 
admissible. 61 Ind. Cas. 647=22 Cr.L.J. 407 = 3 
U.P.L.R. (Pat.) 50 . 

5. Defamation. 

—-—Ss. 14, 15—Defamation—Suit for—Defence of 
truth. ’ 

In a suit on libel, evidence of instances of plaintiff’® 
acts more or less resembling the particular act o* 
misconduct imputed to him in the libellous state" 
ment is inadmissible unless those acts were parts of 
the habitual and intentional and not accidental 
conduct of the plaintiff. 15 Bom.L-R* 130=19 Ind. 
Cas. 98 . 

6. Divorce proceedings. 

-S. 14—Divorce proceedings—Letter by respon¬ 
dent wife to co-respondent. 

In a divorce proceeding, a letter written by the res¬ 
pondent wife to the co-respondent is good evidence 
under S. 14 , Evi. Act of the respondent’s feelings 
towards the co-respondent at the time it was written. 
A.l.R. 1943 Gal. 146=47 C.W.N. 25 i=I.L.R. (*943) 
1 Cal. 340=205 Ind. Cas. 597 . 

► • 

7. Former deposition. 

- S. *4—Former deposition. 

The accused in a case of forgery and conspiracy had 
previously given evidence in a Civil Court as to the 
genuineness of the document, 
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Held, that though the statement could not be 
admitted as confession, the jury if independently 
satisfied that the documents arc not genuine, the 
evidence is to be regarded as having high evidentiary 
value upon the question of intention whether or not 
they are in conspiracy. 1929 Gr. G. ig 4 = A.l.R. 1929 
Cal. 539 . 


8. Former judgment. 

-S. 14—Former judgment — Admissibility for 

showing criminal tendencies to commit offences. 

When offence charged against an accused is that 
of belonging to a gang of thieves, a former judgment 
more than 25 years old and convicting him of dacoity 
is admissible in evidence, though the former judgment 
is useful only for the purpose of proving that the 
accused is a person of criminal tendencies to commit 
theft who may be a member of the alleged gang. 
The judgment by no means goes to show that he had 
any habit of committing theft in the period under 
consideration. 89 Ind. Cas. 527 = 26 Bom.L.R. 1223 = 
26 Gr. L. J. 1391 =A.I.R. 1925 Bom. 195 . 

9. Former speeches. 

•-S. 14—Former speeches. 

Proceedings under S. 108 , Criminal P. C., for 
speeches offending against S. 153 , Penal Code: 

Held, that the previous speeches made by the speaker 
are admissible under S. 14 . A.I.R. 1940 Nag. 134 = 
1940 N. L. J. 31 =41 Cr.L.J. 713 = 1 .L-R. ( 194 2 ) 
Nag. 62 = 189 Ind. Cas. 74 . 

— —S. 14—Former speech. 

—Prosecution based on speech—Previous speech, though 
made about six months before, is admissible as 
evidence of intention of speaker if both speeches form 
part of series of speeches on one topic. A.I.R. 1930 
Lah. 867 = 127 Ind. Cas. 209 . 

-S. 14 —Former speeches. 

Where there is a series of speeches on one and 
the same topic within a short period of time, one 
mav be considered as throwing light on the meaning 
and import of another and on state of mind of the 
speaker with reference to the subject matter of 
other speeches. 32 Mad. 3 = 5 M.L.T. 1 = 9 Cr. L J. 
108=1 Ind. Cas. 22. 

10 . Former writings. 

--S. 14 —Former writings — Seditious trial— 

Intention. 

Primarily, anything that an accused tried under 
5. 124 -A, I.P.C., has written is, if it com< s within 
the general words of S. 14, relevant and admissible. 
At the same time, of course, the writing 
Should be within a reasonable time of 
the particular occurrence, i. e., the particular 
article or other document, in respect of which he 
is being charged. 108 Ind. Cas. 30 = 30 Tom L.R. 
315=9 A.I.Cr.R. 429=29 Cr. L.J. 320 = A.I.R. 
1928 Bom. 78 . 

11 . Intention. 

*”T*S. 14—Intention—Evidence of similar trans¬ 
actions not the subject of charge—Admissibility 
to prove intention. 

Evidence of similer transaction not the subject 
any charge, relevant to the charge of abetting an 
offence as showing an intention to aid the commis¬ 
sion of the offence and an intentional omission 


to put a stop to an illegal practice, which was 
an 'MU-gal om ss>on,” would be admissible to prove 
intention unch r S. 14 of the Evidence Act 1947 
A.L.J. ‘-97-51 C.W N. 900 = 49 Bom. L.R. 688=60 
L.W. 63-1 = 1947 M.W’.N. 589= 1948 OAV.N. 52 = 
1048 A.LAV. 49= 1 9J8 A W.R. (P. C.) 1 = 1948 O-A. 
(P.C) 1 = A.I.R. 1947 P.C. 135 = (1947) 2 M. L.J. 
328 (P.C). 

-S. 14—Intention —Evidence as to history of 

dealings between accused and officers-in-charge 
in prosecution under S. 409, Penal Code. 

In a prosecution under S. 409, Penal Code, the 
evidence as to the history and tlie- deal ngs between 
accused and his office is is relevant under S. 14, 
Evidence Act, for the purpose ol showing the 
accused’s state ol mmd and it is from tins evidence 
that the Court has to deduce whether the intention 
of the accused was dishorn st within the meaning of 
the statute, always renumbering that if there is 
room for reasonable doubt, the accused is to get 
the benefit of it- A.I.R- 1936 Pat. 350 = 15 Pal. 
108=17 P L.T. 302 = 2 B.R. 696=37 Cr. L.J. 877 = 
164 Ind. Cas. 74=1936 PAV.N. 450. 


S. 14—Intention. 


Whether a man has or has not a particular inten¬ 
tion is a matter of fact to be inferred from the 
surrounding circum'tanct s and from the acts of the 
person concerned. The state of a man s mind is as 
much a question of fact as the state of his diges¬ 
tion. A.I.R. 1935 Sind 20.3 = 37 Cr. L-J. 106 = 29 
S.L.R. 424 = 159 Ind. Cas. 466. 


-Ss. 14, 15 —Intention—Charge of cheating. 

It is doubtful whether evidence as to the fact that 
the accused had also ordered goods fiom others and 
had not paid for them is relevant under Ss 14 arid 
15, Evidence Act, upon the question whether when 
the accused entered into contract with complainant 
he had the fraudulent intention of not pacing for 
the goods and even if rch vant, its 
its evidentiary value is very small. A.I.R. 1932 Bom. 
273 = 34 Pom" L-R. 313 = 56 Bom. 204 = 33 Cr.L.J. 
401 = 137 Ind. Cas. 142. 


-S. 14—Intention—Proof of. 

Intention has to be proved like any other fact 
and may of course he deduced fiom the conduct of 
the parti* s. 99 Ind. ( as* 121 = 8 L. L.J. 512 — 27 
P.L.R. 867 = 28 Cr. L.J. 89. 


12. Mental Capacity. 


-S. 14 —Mental capacity. 

The mental capacity of a party cannot he said to 
be irrelevant, when upon contractual relations 
entered it to by the party, his property is sought to 
be made liable and the contract is in English, a 
language of which the party is said to he ignorant; 
and, when he is shown to be lacking in mental capa¬ 
city, it is inrumb* nt u| on the cr< ditors to establish 
that the party liable has signed the contract with 
an undcrstai ding mind. A I R. 1942 Sind 17=198 
Ind. Cas. 567. 


13- Previous acts. 

-Ss. 14 and 15- Previous acts—Suits—Facts 

relating to similar circumstances — Admissi¬ 
bility. 


368 
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In a prosecution under S. 209 I. P- C*, evidence 
relating to other suits by the accused against other 
persons, may be admissible under S. 14. and 15 ot 
the Evidence Act, to show the animus ot the 
accused, and a systematic course of fraud and to 
rebut the plea of good faith or nvstake. But evi¬ 
dence relating to similar suits by other persons is 
not admissible, unless those suits form part of the 
same transaction or the result of a conspiracy bet- 

we ™ them 22 C.W.N. 49-1 = 17 Cr.L.J. 776 = 46 
Ind. Cas. 696. 


14. Previous Convictions. 

-S. 14*— Previous Conviction. 

Evidence of previous conviction is admissible 
only as specified in S. 54, Evidence Act, although 
when a prisoner is charged under S. 401, Penal 
Code, previous conviction can be proved under 
S- 14, Evidence Act. A.I.R. 1935 Sind 115 = 29 
S-L.R. 121=36 Cr. L.J. 1310 = 158 lnd. Cas. 282. 


-S. 14—Previous conviction. 

Evidence of previous conviction can be used to 
prove habit and association. A.I.R. 1933 Oudh 
355 = 10 O-W.N. 688 = 35 Cr. L-J. 273=9 Luck. 
22=1-16 Ind. Cas. 1064. 

-S. 14—Previous conviction. 

Where the evidence of previous conviction or 
the evidence that a man has been bound over under 
the preventive sections can be considered only as 
evidence of character it must be excluded but 
where such evidence is admissible aliunde, it 
should not be excluded. Where the accused is 
charged under S. 400, I.P.C., such eviden e is 
admissible, not as ev dence of character but as 
evidence to prove habit and association. A.T.R. 1930 
Oudh 455=7 O.W.N. 862=128 Ind. Cas. 739. 

-S 14—Previous Conviction. 

—Previous conviction—Evidence of, not admissible 
to show state of mind. But amounts to an evidence 
of bad character and not adm'ss’ble under S. 54. 
60 Ind. Cas. 331 =22 Cr. L.J. 219 = 5 Pat .L. J. 706. 

-S. 14—Expl. (2)—-Previous conviction. 

Previous convictions are relevant under S. 14 
Expl- (2). But the propriety of the accused’s 
conviction must be exclusively judged by reference 
to the evidence adduced by prosecution at the trial. 
18 P.L.R. 1910 = 11 Cr. L.J. 364 = 6 Ind. Cas. 492. 


15. Previous forgeries. 

-Ss. 14 and 15—Previous forgeries. 

Series of similar acts involving forgery is evi¬ 
dence of intention but not forgery itself. 40 Cal. 

783 = 20 C.W.N. 262=17 Cr.L-J. 130=33 Ind. Cas. 
306. 


16. Previous offences. 

•Ss. 14 and 15—Previous offences—Evidence 
of other dacoities, if admissible. 

In a charge of dacoity, evidence of other docoi- 
ties committed by the accused is inadmissible either 
S. 14 or s. 15 of the Evidence Act. (1912) 
M.W.N. 49=13 Cr.L.J. 125 = 13 Ind. Cas. 781. 


17. Private opinion of advocate. 

T ; s - 14—Private opinion of Advocate is 
irrelevant. 1 

Private opinion of an Advocate on que*'Jons like 
malice etc., of the Judge trying a case are irrele¬ 


vant and of no concern to any Court. A.I.R. 1942 
Sind 122= I.L.R. (1942) Kar. 252=44 Cr.L-J. 367 = 
205 lnd. Cas. 309. 

18. Similar acts. 

-S. 14—Similar acts—Rash driving of motor 

car—Evidence regarding similar occurrence 
previously—Admissibility. 

Where in a prosecution under S. 304-A I.P.C., it 
was sought to be proved that the accused had taken 
part in a similar occurrence just previously by 
which as a result of the rash driving of his motor 
car certain persons were injured, 

Held, that evidence regarding the previous 
occurrence was not relevant either under S* 14 or 
under S. 15 of the Evidence Act. 

Per Waller, J.—The accused is charged with 
rashness but the prosecution is not entitled to prove 
that he was rash generally or in relation to another 
occurrence. Rashness can be proved with reference 
to the particular occurrence alone. 1929 M.W.N. 
395. 


-S. 14—Similar acts. 

Where accused was charged under S. 302, for 
having administered Dhatura to the deceased, the 
evidence of certain boys that he had previously 
offered sweets to boys and that one of the boys was 
afterwards robbed of his jew< llery when affected 
with one of the symptoms of Dhatura poisonmg, 
should not be admitted. S- 14 as explained in illus¬ 
tration (c) shows that the fact that the accused 
offered sweetmeats to other boys and poisoned one 
of them with Dhatura is not evidence that he ad¬ 
ministered po Soned sweetmeats to the deceased. 
73 Ind. Cas. 262 = 6 N.LJ. 144=24 Cr.L.J. 566 = 
A.I.R. 1923 Nag. 248. 

19. State of mind. 

-S. 14—State of mind. 

Subsequent events can merely show the reflec¬ 
tions of what a man’s mind may have been; previ¬ 
ous events are of more importance as showing the 
influences which have woiked upon the man's mind ! 
to bring it into the condition that it was at the 
moment of commission of offence. A.I.R, 1935 
Rang. 456=37 Cr.L.J. 217 = 159 Ind. Cas. 1065. 

-S. 14—State of mind. 

Explanation 1 to S. 14, Evidence Act, requires 
that a fact relevant as showing the existence of a 
relevant state of mind must show that the state of 
mind exists not generally, but in reference to the 
particular matter in question. Unhss there is any¬ 
thing which indicates an intention to commit; a 
particular crime which is the subject of investi¬ 
gation, statements made by the accused prior to the 
crime brought in as facts showing the state of 
mind of the accused, are not relevant. A.I.R. 1933 
Nag. 136=34 Cr. L.J. 505=29 N.L.R. 251 = 143 Ind. 
Cas. 17. 

-S. 14—State of mind. 

Evidence of subsequent conduct is admissible to 
show the state of mind of an accused and therefore 
to show that the accused knew of and was a party 
to the cheating. 69 Ind. Cas. 159=20 A.LJ* 324=? 
23 Cr.L.J. 671 = A.I.R. 1922 All. 244, 
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-S. 14—State of mind. 

Where the circumstances attending a transaction 
are by themselves suggestive of bona fides, the 
evidence of intention afforded by subsequent con¬ 
duct of the parties must be clear and cogent. It 
must not be of an equivocal character, but abso¬ 
lutely inconsistent with the bona fide of the tran¬ 
saction and leading to one, and one presumphon only 
viz., presumption of fraud. 4 Bom. L.R. 180 = 26 B. 

577. 

20. Statement after offence. 

-S. 14 —Statement after offence. 

A statement by an accused person immediately 
after the occurrence of an offence is relevant as 
showing his state of mind but a repetition of what 
some other persons said to the accused, by the 
accused, is not relevant and it has to be proved by 
d rect evidence of the person who heard it. 81 Ind. 
Cas. 717=25 Cr.L.J. 1005 = 6 L-LJ. 575 = A.I.R. 
1924 Lah. 733. 

21. Statement of Co-accused. 

-S. 14— Statements of co-accused. 

Statements implicating co-accused but not incri¬ 
minating maker are not admissible in evidence-— 
Parts of such statements are admissible 
against maker as indicating knowledge on his 
part. 120 Ind. Cas. 81=30 Cr.L.J. 1121 = 1929 Cr. C- 
678=A.I.R. 1929 Sind 250. 

-S. 15—Scope. . 

S. 15, Evidence Act, is not so wide as to a d m, t 
hearsay evidence or the evidence of facts alleged 
to has been discovered by the investigating Police 
Officer in the course of his invest gation and not 
properly proved. There is also a difference 
between the admissibility of evidence and its 
cogency or weight. A. T. R. 1939 Sind 209 —41 
Cr.L.J. 28=1. L. R. (1940) Kar. 249= 184 Ind. Cas. 
474. 

-S. 15—Scope. 

The Court has to decide what was the intention 
of the insolvent on the date of the transfer, and the 
document by which the transfer was made must 
be looked at for the puipose of seeing what was 
the prima facie intention of the insolvent. The 
recitals of the document ar«- t therefore, admissible. 

A.I.R. 1931 All. 142(2) 1931 = A.L.J. 26=135 Ind. 
Cas. 117. 

-S. I 5 —Scope of—Accidental or intentional. 

Per Walsh J:— S. 15 of the Evidence Act is 
applicable to all cases where the question is 
whether an untruthful statement is ''accidental or 
intentional or made with particular knowledge or 

intention.” 39 All. 273 = 15 A.L.J. 241 = 18 Cr.L.J. 
529=39 Ind. Cas- 673 . 

—— Ss. 15 and 14—Scope. 

S. 15 must be read subject to S* 14 so far as 

evidence of knowledge and intention is concerned. 
13 N.L.R. 35=18 Cr.L.J. 339 = 38 Ind. Cas. 723. 

-8, 15—Series of similar occurrence*—Single 

instance. 

The accused who was entusted with collection of 
money from debtors of a Bank, collected a certain 
* mount from a debtor and did not credit it in the 


cash book of the Bank or otherwise account for the 
same. To a charge under S. 408, I. P. Code, his 
defence was that there was no misappropriation but that 
owing to pressure of work lie forgot to credit the 
amount in the cash hook. To prove dishonest 
intention on his part, evidence was let in of another 
instance of a similar omission by him to credit an 
amount collected from another debtor. 

Held, that such evidence was inadmissible, as one 
instance could not constitute “a feries of similar 
occurrences” within the meaning of S. 15 of the 
Evidence Act. 223 Inch Cas. 481=47 Cr.L.J. 54 2= 5 ° 
CAV.N. 457 = A.I.R. 1946 Cal. 440. 

-S. 15—Series of similar occurrences. 

Evidence of a single act is admissible and in this 
sense, one evidentiary fact can form a scries, within the 
meaning of S. 15, Evidence Act, with the fact to be 
proved. A.I.R. 1941 Rang. 324 -=« 94 l Rang. L.R. 566 
= 43 Cr.L.J. 373 = *9 8 Ind. Cas. 435. 

-S. 15—Series of similar occurrences. 

The question of proximity of time of the acts ten¬ 
dered to that in question goes rather to the weight to 
be given to the evidentiary facts than to their 
admissibility. 

The acts of which evidence is tendered must be of 
the same specific kind as that in question. 

Consequently, in the case of an act which has 
formed the subject of a charge of arson under S. 436 
Penal Code, a previous act which was not the subject 
of a criminal charge at all is inadmissible. A.I.R. 
1941 Rang. 324=1941 Rang. L. R. 566=43 Cr.L.J. 
373—198 Ind. Cas. 455. 

_—S. 15—Series of similar occurrences. 

_Three successive shops, each, insured belonging to 

accused burnt down by three successive fires—Accused 
getting insurance money in each case—Fire, held not 
accidental but part of design in which accused had his 
share. A.I.R. 1939 Cal. 335*1.LR. (1939) 1 Cal.511 
= 40 Cr.L.J. 667=182 Ind. Cas. 386. 

-S. 15—Series of similar occurrences. 

Where the accused administered Dhatura posion to 
A and B. both of whom died from the effects thereof 
and on the following Hay administered the same 
posion to D, who also died, the acts against A and B 
are relevant to a case of murder of D, as forming 
incidents in a scries of similar transactions occurring 
about the same time and tending to show system and 
intention. 32 P.L.R* (i9 ,, ) =I2 Cr.L.J. 125 = 9 I n ^- 
Cas. 731. 

_S.15—Illus. (a)—Series of similar occurrences. 

It is not necessary that all acts should form part of 
one transaction but that such acts should form part of 
series of similar occurrences in order that its evidence 
should be admissible under S. 14 of the Act. 36 Cal. 
573 = 9 C.L.J. 610=13 C.W.N. 973 = 2 Ind. Cas. 601. 

--S. 15—Similar acts. 

The fact that on a previous occasion, the premises 
of the club had been raided, and that certain persons, 
said to be members of that club, had been found there 
at the time, and subsequently convicted under the 
Gambling Act, is quite irrelevant to show that, when 
on a subsequent occasion, the same premises were 
raided and other persons were found with gaming 
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instruments, these persons were engaged in unlawful 
gaming. A.I.R. 1935 Rang.' 233 = 36 Cr.L.J. 1228 — 
157 Ind. Cas. 798. 

-g. 15—Simiiar acts—Charge under S. 409, 

Penal Code. 

Where, on being charged under S. 409, Penal Code, 
the accused pleaded that payments were made to 
persons who were not entitled to receive them but he 
acted bona fide and under misapprehension, and the 
prosecution tried to adduce evidence of other 
transactions in which the accused had appropriated 
sums money out of funds entrusted to him to his 
own use: 

Held, that S. 15, Evidence Act, did not apply to the 
case and the evidence so sought to be adduced would 
merely show dishonesty and as such, would be irrelvant 
for rebutting the accused’s defence of bona fide 
payment to wrong persons. 

In cases where the conduct alleged and proved 
against die accused is capable of more than one inter¬ 
pretation, it is permissible for the prosecution to call 
evidence of similar acts on the part of the accused for 
the purpose of showing that his conduct was systematic 
and, therefore, not capable of a favourable interpreta¬ 
tion. A.I.R. 1933 Cal. 136 = 34 Cr.L.J. 294=142 Ind. 
Cas. 274 (2). 

-S. 15—Similar Acts—Criminal misappropria¬ 
tion in 1925—Evidence adduced of similar acts in 
common link done in 1924—Evidence is admis¬ 
sible. nt Ind. Cas. 387 = 29 Cr.L.J. 835=11 A.I.Cr. 
R. i 85 = A.I.R. 1928 Lah. 880. 

-S. 15—Similar acts. 

Evidence of similar acts is admissible to show 
intention. 98 Ind. Cas. 407 = 50 Bom. 174=28 Bom. 
L.R. 115=27 Cr.L J. 1335 = A.I.R. 1926 Bom. 231 . 

-S. 15—Similar acts—Evidence of intention. 

Where the intention of the accused is a relevant 
fact, evidence of similar transactions both prior and 
subsequent to the alleged offence is admissible as 
evidence of intention. But such evidence is only 
evidence of intention, it is not evidence that accused 
committed the offence with which he is charged. 
83 Ind. Cas. 889 = 26 Cr.L.J. 185=16 S.L.R. 197 = 
A.I.R. 1921 Sind 57 . 

-S. 15—Similar acts—Dacoity—Accused’s plea 

of innocent or accidental presence at the spot— 
Evidence of previous armed raids admissible. 

Where the accused who were charged under S. 389 , 
J. P. C., plead that their presence in company and 
armed at a spot was accidental and innocent, it is 
open to the prosecution to rebut this theory, and to 
produce evidence that in the same locality 

raids have taken place in which one of the 
gang had been concerned. In the case of actual 
dacoity the prosecution is bound to prove the accused’s 
commission of all the acts which constitute the offence. 
Section 15 of the Evidence Act admits the production 
of any evidence which would determine the construc¬ 
tion to be placed upon acts which in themselves might 
or might not be the preparation for dacoity and 
evidence that one or more members of the gang had 
een concerned in previous and similar offences 
committed at the same place is admissible in 

C?.L.J Ce i 3 f 6 r thC pUrpose * 7 1 Ind * Cas. 3^=24 


-S. 15—Similar acts—Evidence of—Conspiracy.. 

Evidence of similar facts may be received to prove a 
party’s knowledge of the natue of the main fact or 
transaction of his intent with respect thereto. To admit 
evidence under this head, the other acts must be of 
the same specific kind as the one in question and not 
of a different character. The acts tendered must also 
have been proximate in point of time to that in 
question. 19 C.W.N. 676=42 Cal. 957 = 21 C.L. J. 33 1 
= 16 Cr.L.J. 497=29 Ind. Cas. 513 . 

-S. 15—Similar but unconnected facts. 

The evidence of similar, but unconnected facts is 
not admissible to prove a fact in issue. Where the 
accused is charged with the offence of forging certain 
receipts, the evidence of two witnesses that the accused 
produced forged receipts by way of defence in another 
6 uit and never established their genuineness is not admis¬ 
sible to show that these receipts are also forged. They 
can be used only to prove the intention or conduct of 
the accused. A.I.R. 1935 All. 521 = 1935 A.L.J. 493= 
1935 A.W.R, 628=36 Cr.L.J. 1199 = J 57 Ind. Cas. 557 . 

-S. 15—Similar occurrences—Subsequent occur¬ 
rences. 

S. 15 covers both previous and subsequent similar 
occurrences. 22 C. W. N. 494=19 Cr. L. ^ 776 = 46 
Ind. Cas. 696 . 

——S. 15—'Similar articles. 

Articles published in the same issue of a paper and 
forming the same subject-matter of one or other of the 
charges may be admitted to prove intention. A.I.R. 
i93 1 Cal. 337 ( 2 ) = 53 C.L.J. 256=32 Cr.L.J. 758=34 
C.W.N. 1095=131 Ind. Cas. 566 . 

-S- 15—Similar articles previously written by 

the same writer. 

To use other articles than that complained of as 
seditious for showing the meaning of certain expres¬ 
sions used in the article complained of and also to 
show the intention of the writer, it is necessary to show 
who the writer was and that he wrote all the ariticles. 
38 Cal. 253 = 15 C.W.N. 141 = 11 Cr.L.J. 667=8 Ind. 
Cas. 531 . 

-S. 16—Demand issued by municipality. 

No presumption of service can be raised in case of 
every demand issued by municipal office. 1936 
M.W.N. 1147 . 

-S. 16—Execution of injunction. 

Where an injunction was granted and the question 
was whether it was executed or not, 

Held, that it should be presumed as executed, 
79 Ind. Cas. 609 = A.I.R. 1924 Nag. 385 . 

-S. 16—Letters posted. 

Where it is proved that certain registered letter, 
correctly addressed, had been posted by the sender and 
that the letter did not come back to him, the Court is 
justified in presuming that it reached its destination. 
There is, however, no presumption that letter which 
was posted, was properly addressed and the presump¬ 
tion has no application till it is established that the 
letter was properly addressed. 164 Ind. Cas. 446=39 
C.W.N. 1041 . 

- S. 16—Refusal of letter posted. 

A person refusing a letter posted to his address i s 
affected with notice of its contents. 12 S.L.R. 142*= 
50 Ind. Cas. 194. 
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Synopsis. 


S. 17—Admission—Effect. 


1. Absence of denial in written statement 

2. Admissibility of evidence and admissions 

3 . Admission—Effect 

4 . Admission—Evidentiary value 

5. Admission—If passes title to immovable 

property 

6. Admission—Nature of 

7. Admission—Point of law 

8. Admission—Proof 

9. Admission—Relevancy 

10. Admission—What is 

11. Admission—When binding 

12. Admission for specific purpose 

13. Admission in pleading 

14. Admission in prior proceedings 

15. Admission of adoption 

16. Admission of marriage 

17. Admission under inducement 

18. Answers by Ministers in Assembly 

19. Erroneous admissions 

20. Former deposition 

21. Kabuliat—Admission in 

22. Notice by mother of minor 

23. Scope „ , ... 

24. Statements in deeds and wills. 

1 . Absence of denial in written statement. 

-S. 17—Absence of denial in written statement 

of allegation in plaint—If relevant as admission in 

another litigation. x r 

The absence of denial in written statement of an 
allegation in the plaint may amount to an admission 
only for the purpose of that suit, and cannot have 
the effect of an admission capable of being proved 
under S. 17 of the Evidence Act in another litigation. 
225 Ind. Cas. 329=48 P. L. R. 21 —A. I. R- 1940 
Lah. 256 . 

a. Admissibility of evidence and admissions. 

-Ss. 17 and 44— Admissibility of evidence and 

admissions. 

Where the plaintiff sues upon a title and adduces 
some evidence of it, he can avail himself of the 
defendant’s admissions and need not positively prove 
his title Mulki papers containing statements made by 
plaintiff’s predecessor when there was no dispute 
against his own interest are admissible. iG C. W. N. 
683=15 Ind. Gas. 691 . 

3. Admission—Effect. 

-8. 17—Admission—Effect of. 

A fact admitted by a party to be true must be taken 
to be established until the contrary is proved. 1 Lah. 
*37 “56 Ind. Cas. 191 . 

■ —-S» 17—Admission— Effect. 

B sued W to recover a sum of money wrongly paid 
to him, W’s admission in a previous suit between B 
and a third person that he had received the money 
from B was proved against him. In the present suit 
W pleaded that he had not received the money and 
that.the receipt executed by him in favour of B was 
Obtained from him under undue influence. 

'Hold that W’s admission in the previous suit shifted 
the burden of proving non-receipt of the money and 
existence of undue influence on W. 75 Ind- Cas. 1027 
•A.I.R. 1994 Lah. 630. 


Admission though net conclusive, shilits the burden 
of proof. 7 N.L.R. 23=10 Ind. Gas. 700. 

S. 17—Admission—Effect of—Defendant not a 


party to deed containing admission—Presumption, 
rebuttable. 

When the defendant is no parly to the deeds contain¬ 
ing the admission, there is no estoppel, and the party 
making the admission may give evidence to rebut the 
presumption, hut unless and until that is satisfactorily 
done the fact admitted must bo taken to be established. 
11 C.W.N. 321 = 1 7 M.L J. 103 = 4 A.L-J. 102 = 29 A. 
184 = 9 Born. I..R. 267 = 2 M L T. 109 = 5 C. L, J. 115 = 
34 I* A- 27 , (P.C.). 

4. Admission—Evidentiary value. 

S. 17—Admissions—Evidentiary value. 


The value of admissions must depend upon the circum¬ 
stances in which they were made and possible motives 
for incorrect statements by inlet e ted pai tics should not 
be ignored. The nature of the facts admitted is also 
meterial. If the fact is one within the personal know¬ 
ledge of the party admitting and there is no evidence of 
convincing explanation forthcoming, its value is consi¬ 
derable. Jf, on the other hand, the fact admitted is an 
inference from evidence and circumstances, the weight of 
admission may be very little. A. I. R. 1939 All. 626 = 
1939 A. LJ. 708=1939 A.W.R. 671 = 1939 R.D. 492 = 
186 Ind. Cas. 564. 


-S. 17—Admissions made by persons against 

their o w n interests—Evidentiary value. 

If admissions are made by persons against their own 
interests, they may be accepted as true unless shown to 
be otherwise. And the burden of proving them to be 
incorrect would lie on those who made them or on those 
who subsequently came to stand in their shoes. A.I.R. 
1946 Lah. 450=48 P.L.R. 187 = 223 Ind. Gas. 505. 

——S. 17—Admission—Evidentiary value. 

The effect of an admisi inn is to shift the burden of 
proof to the party making the admission. What a party 
himself admits to be true may reasonably be presumed 
to be so and until the presumption is rebutted the fact 
admitted must be taken to be established. 1 16 Ind. Gas. 
903= 10 Lah. 694 = 30 P.L.R. 750 = A.I.R. 1929 Lah. 
318 . 

-S. 17—Admissions—Evidential value. 

Ashworth, J.—Admissions are of no evidential value 
once they are proved untrue. This admission as to 
receipt, in the deed is proved untrue by the Sub-Regis¬ 
trar’s endorsement that a lesser sum was paid at time of 
Registration. The admission must, therefore, be rejected 
entirely. 100 Ind. Cas. 1037 = 49 All. 707 = 25 A.L..J. 
572 = A I.R. 1927 All. 385. 

-S. 17—Admissions—Evidentiary value. 

Admissions are always evidence against the party who 
makes them but they arc evidence which varies very 
mu cb in value according to the circumstances and a 
Court is quite at liberty to reject them if it is satisfied 
from other circumstances that they were untrue. 65 Ind. 
Cas. 345 = 8 O.L.J. 596= A.I R. 1922 Oudh 55. 

5. Admission—If passes title to immovable 

property. 

-S. *7 — Admission — If passes title to immova¬ 
ble property. 

Title to land cannot pass bv admission or relinquish¬ 
ment deed when the statute requires a deed of transfer. 
10 C.W.N. 650 = 4 C.L.J. 22 = 33 C. 967 . 
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6. Admission—Nature of. 


10. Admission—What is. 


-S. jj —Admission, nature of—Proof of know¬ 
ledge of contents of documents whether necessary. 

To bean admission, a document need not have been 
written by the person against whom it is sought to be 
used; it is sufficient if it be proved that the document 
has been in his possession and that his conduct in 
reference to it creates an inference that he was aware of 
its contents and admitted their accuracy. Unless this be 
done the document cannot be used as proof of its 
contents. What conduct would properly give rise to 
such an inference must necessarily depend on the 
circumstances of each case. Mere possession of letters 
would not ordinarily go for much, and the value of such 
possession must largely depend upon whether it can be 
shown that their contents have been recognised and 
adopted by the replies they may have elicited, or the 
conduct they may have inspired. If no such consequence 
can be traced, their value must necessarily be materially 
discounted. 37 Cal. 467= 14 C.W.N. 1114 = 11 Cr.L-J. 
453=7 Ind. Cas. 359. 

7. Admission—Point of law. 

-S. 17—Admission—Point of law. 

An admission as regards a point of law is not binding 
on the person making it. 4 Bom. L.R. 340. 


8. Admission—Proof. 


-S. 17—Admission—Proof—Woman’s admission 

in document. 

Where, in a document executed by a woman, there is 
an admission and the fact that she made that statement 
is relevant in a suit in which the document is proved, 
the admission should also be held to be proved even 
though the woman is not examined. A.I.R. 1935 Lah. 
628=160 Ind. Gas. 751. 

-S. 17—- Admission — Proof—Particulars of 

admission not given—Admission is valueless. 

A general statement by a witness that a number of 
persons admitted having committed a crime, is valueless 
without tome indication as to which of the persons made 
the admission in question, with some particulars of what 
was actually said. 90 Ind. Cas. 145 = 7 L.L J. 259=6 
Lah. 437 = 26 P.L.R. 601=26 Cr.L-J. i489=A.I.R. 
1925 Lah. 418. 

-S. 17—Admission, proof of—Recital in judg¬ 
ment, if evidence. 

The recitals in a judgment are no evidence whatso¬ 
ever to prove the exact admission made by a party or a 
witness unless the whole of the statement is recited 
therein, because it may be that the Court has taken an 
incorrect view or has misunderstood the admission 
made. 

An admission must be construed literally and strictly. 
A.I.R. 1943 Pat. 169=22 Pat. 55=9 B.R. 345=206 Ind. 
Cas. 609. 


-S. 17—Admission—Proof of—Admission mu 

be proved by producing statement made. 

Where a previous admission of a party is sought to 
used against him, the statement containing the admissi. 
must be put in. Court’s order referring to the admissi- 
is not sufficient proof. 102 Ind. Cas. 198=28 P.L- 
196 = A.I.R. 1927 Lah. 377. 


9. Admission—Relevancy. 

Ss. 17 and 23—-Admissions—Relevancy of. 

Relevancy of admissions must be determined with 
reference to Evidence Act. 18 C.W.N. 718 = 24 Ind. 
Cas. 311 (P.C.), T 


- S. 17—Admission—What is. 

The mere fact that statement by one party was 
repeated by the opposite parry would not make it his 
admission. A.I.R. 1944 All. 130=1944 A.L.J. 121 = 
1944 A.W.R. (H.C.) 99=215 Ind. Cas. 138. 

-S. 17—Admission—What is—-Vague admission 

is no admission. 

In answer to the question put to the accused as to 
whether three packets of cocaine were recovered from 
him he replied that three packets were recovered from 
him, but he went on to say that they were handed to 
him by a man named Babu and that the accused did 
not know what these packets actually contained. 

Held, that his statement does not amount to an 
admission that he had cocaine in his possession. 83 
Ind. Cas. 904 = 21 A.L.J. 869=5 L.R.A.Cr. 9=26 
Cr.L.J. 200 = A.I.R. 1924 All. 198. 

-S. 17—Admission—What is—Casual state¬ 
ments are not. 

Applications for mutation of names by two different 
agents of the plaintiff, in each of which he is stated to 
be six years old at the time, cannot be called admis¬ 
sions by persons authorised to make them as the agents 
had no authority to make any statement in regard to 
the plaintiff’s age beyond that he was still a minor. 
Similar is the case of the casual statements that the 
plaintiff was then seven years old made in the 
Mukhtiarnama executed on his behalf by plaintiff’s 
guardian. These statements can be proved only to 
corroborate or contradict depositions given in the suit 
by the persons who made them. 71 Ind. Cas. 140 = 

6 N.L. J. 1 = A.I.R. 1923 Nag. 164. 

11. Admission—When binding. 

-S. 17—Admission—When binding. 

An admission without being aware of the circums¬ 
tances is not binding. 15 C.L. J. 114=9 Ind. Cas. 
806. 

-Ss. and 21—Admission by a party— 

Whether binds stranger. 

A recital of payment of consideration in a mortgage 
document is an admission by the mortgagor within the 
meaning of Ss. 17 and 21 and may be proved against 
a person claiming under him though not a party to the 
document. 28 M.L. J. 92 = 26 Ind. Cas. 899. 

-S- 17—Admission of one, if can be regarded 

as admission of another on ground of collusion. 

There is no rule of evidence under which the state¬ 
ment of one person can be regarded as the admission 
of another person merely on the allegation that the two 
are in collusion. A.I.R. 1934 All. 684=3 A.W.R 
489 = 18 R.D. 178= 151 Ind. Cas. 261. 

-S. 17—Admission by one of two brothers* 

The admission of the plaintiff’s claim by one of two 
brothers does not bind the other. 24 Ind. Cas. 
105 (All). 

——S. 17—Admission by witness of truth outside 

his personal knowledge—Its value as evidence against 
party putting forward that witness. 

An admission by a witness put forward by one side 
as a witness of truth is not to be entirely disregarded 
as evidence against that side merely because, the mat¬ 
ter in question being outside his personal knowledge, 
his statement (if to the opposite effect) would not be 
evidence in his favour. 80 C.L. J. 297*=I.L.R. < 
l Cal. 565. 
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12. Admission for specific purpose. 

-S. 17—Admission for specific purpose— 

Binding nature of. 

Where an admission wag made by defendant 
appellant in a compromise filed in the appellate 
Court admitting Ownership of plaintiff-respondent 
over disputed land for a special purpose to shorten 
proceedings and to a void further litigation, it can¬ 
not be held to be binding in the face of the finding 
by the High Court in second appeal that the agree¬ 
ment containing the admission was not an agreement 
within the meaning ol O. 23, R. 3 and did not 
adjust the suit either wholly or in part. The state¬ 
ment was at the most an admission which could 
constitute a fresh piece of evidence coming up for 
consideration for the first time in the appellate Court 
in which case it must be shown that it was formerly 
produced and admitted under O. 41, R. 27. 73 Ind. 

Cas. 387=A.I.R. 1924 Lah. 316. 

13. Admission in pleading. 

— S. 17—Admissions in pleadings—Effect. 

In a suit to recover possession, if the plaintiff himself 
admits a 6ale to the defendant the latter need not 
prove the sale. 4 Bur. L.T. 40 = 9 Ind. Cas. 770. 

14. Admission in prior proceedings. 

-S. 17—Admissions in prior proceedings. 

In a criminal trial of an insolvent his admissions 
in other proceedings in insolvency are relevant if 
admissible under Ss. 18 to 31. 47 Cal. 254 = 31 C.L. J. 
209=24 G.W.N. 425=56 Ind. Cas. 778. 

15. Admission of adoption. 

-S. 17—Admission of adoption. 

Admission by widow of her adopting her daughter’s 
son is oflittle value. 193 P.L.R. 1915 = 140 P.W.R. 
* 9 i 5 = 32 Ind. Cas. 312. 

16. Admission of marriage. 

-S. 17—Admission of marriage— Mahomedan 

Law—Probative value. 

The effect of an acknowledgment of paternity 
validly made as establishing marriage between the 
parents of the acknowledgee may be a matter of 
substantive Mahomedan Law; but the effect of an 
admission of marriage, as proof of such marriage, is 
a question merely of adjective law governed by the 
Indian Evidence Act. Its probative value must 
necessarily depend on the surrounding circumstances. 
*03 Ind. Cas, 870=A.I.R. 1927 Sind 209. 


allocated by the Governor under the Rules of Business, 
are admissible under Ss. 17, 18, 20, Evidence Act. 
A.I.R. 1913 F.C. 75= 1943 M.W.N. 6i2 = (i943) 2 
M.L-.J. 468=24 P.L.T. 332 = 45 Cr.L.J. 34i = ioB.R. 
394= T.L.R. 1943 Kar. (T.G.) 103 Sup,= ig45 F.C.R, 
1=48 C.W.N. F.R. 1=211 Ind. Ca«. 241 (F.C ). 
See also A.I.R. 1943 Cal. 377 = 47 Cal. W.N. 802 = 
208 Ind. Cas. 493 (S B ). 

19. Erroneous admissions. 

——S. 17—Erroneous admission. 

A decree-holder making an erroneous admission in 
an application accompanied by an affidavit, is entitled 
to retr act that admission. A.I.R. 1931 Lah. 6=130 
Ind. Cas. 406 = 32 P.L.R. 413. 

-S. 17—Erroneous admission. 

An erroneous admission does not bind the person 
making such admission. 77 Ind. Cas. 875 = A.I.R. 
1923 All. 575- 

20. Former deposition. 

-S. 17—Former deposition. 

Evidence given by an accused on his own behalf in 
extradition proceedings is an admission by an accused 
person and is, therefore, prima facie admissible in 
evidence under S. 21; and it is, therefore, for the 
accused to show why it should not be so admitted. 
No particular formality is required to enable an 
admission by an accused person to go in as an admis¬ 
sion. 112 Ind. Cas. 50 = 22 S.L.R. 458=29 Cr. L. J. 
962= A.I.R. 1929 Sind 15. 

21. Kabuliat—Admission in. 

-S. 17—Kabuliat— Admi sion in—Probative 

value. 

An admission in a kabuliat is certainly evidence as 
to the character of the land. The probative value o 
such evidence is a question of fact. 9 C.L. J. 15=13 
C.W.N. 135= 1 Ind. Cas. 571. 

22. Notice by mother of minor. 

-S. 17—Notice by mother of minor—Us® 

against minor. 

A notice by the mother of a minor issued through a 
Pleader, which does not purport to be on behalf of the 
minor cannot be used against the minor as substantive 
evidence of partition though it may be used to contra¬ 
dict another witness on the point. A.I.R. 1945 All. 
164=1945 AAV.R. (H.C.) 61 = 1945 A.L.J. 60 = 
I.L.R. ( 1945 ) All. 135. 


17. Admission under inducement. 

-8. 17—Admission under inducement. 

If the maker of the admissions contradicts and 
retracts them on the ground of inducement they do 
not justify the passing of a decree on the basis of 
those admissions. 37 Mad. 38=21 M.L. J. 1077=10 

fio 'T* 385= (191 r) 2 M.W.N. 461 = 12 Ind. Cas. 
508, 

>8* Answers by Ministers in Assembly. 

—■—8*. »7, 18 and 20— Answers by Minister to 
questions pat in Assembly. 

,-j/rhe answers given by the Home Minister in the 
|||gtflfiitivc Assembly in his capacity and in the dis- 
Ch*rge of his duties as such Minister, to whom the 
wity of answering questions on the subject has been 


23. Scope. 

-S. 17—Scope—Suit by two brothers on footing 

that they and other members formed joint family—It 
is useful evidence of relationship inter se. 

Where a 6uit was filed by two brothers to recover 
land sold by their father on the footing that the family 
consisting of themselves, their elder brother and father, 
was a joint family: 

Held, that although this could not in law be 
correct as between them on the one hand and their 
father and the eldest brother on the other, it was 
useful evidence as to their relationship inter se. 
A.I.R. 1939 P.C. 200 = 5 B.R. 946= 1943 O-W.N, 251 

=43 C.W.N. 1093 = 7° C.L. J. 373 = * 94 ° R D. 99 = 
1940 A.W.R. 56=183 Ind. Cas. 177 (P.C.). 
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-Ss 17 and 21—Scope. 

What S. 21, Evidence Act makes relevant is an 
admission and while an admission includes confession, 
the confession must still be au admission within mean¬ 
ing of S. 17, Evidence Act before it can be held to be 
relevant under S. 21, Evidence Act. A I.R. 1937 
Gal. 433 = 38 Cr.L.J. dj2= 170 tnd. Gas. 201. 


-S. 17—Scope. 

To prove a statement made by a party and 
amounting to an admission within the meaning of 

S. 17, Evidence Act, is one thing and to admit the 
record of evidence given by a party on a former 
occasion on the ground that it contains some state¬ 
ments which are admissions is quite a different 
thing. A.I.R. 1932 Bom. 1 i 7 =c 34 Bora. L.R. 33—137 
Ind, Cas. 710. 


24. Statement in deeds and wills. 

——S. 17—Statements in deed.j 

Statements in a mortgage deed as to the interest of 
the father and son (the executants) are, as against a 
subsequent purchaser from the son, simple admissions 
which could be rebutted by evidence. 7 Bur. L.T. 69= 
24 Ind. Cas. 482. 

-Ss. 17, 21, 101-103 and 115—Statement in mort¬ 
gage deed—How far binding on mortgagor. 

As against the mortgagor, the recital in the deed is a 
weighty evidence and the onus lies upon the mortgagor 
to establish that the statement contained in the deed is 
untrue. What a party himself admits to be true may 
reasonably be presumed to be so, but the party may 
prove the statement to have_ been mistaken or untrue. 
5 Cal. L. J. 653. 


--S. 17— Statement in will. 

A statement in a will suggesting an inference as to a 
fact in issue, cannot be proved by or on behalf of the 
person who made it or his representative-in-interest. 
Even where two executors, who were members of the 
family, acted upori the will, still the statement cannot 
be treated _as an admission by the members of the 
family that the statement in the will is true. 26 C.W.N. 

273 = 15 M.L.W. 404=A.I.R. 1922 P.G. 102. 
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Admissions 



as to custom 
by agent 
by attorney 
by co-accused 
by co-owner 
by co-sharer 
by co-heir 
by co-party 
by father of defendant 
by Government 
by Mahant 

by member of community 
by minor 
by mukthear 
by partner 
by pleader 
by principal deb * 
by third party 
Effect of ‘ ' 

When relevant 


• f 






2 . Admission before panchayat 

3 . Admission in deed of gift 

4. Admission in earlier proceedings 

5 . Admission—Mistake 

6 . Answers of ministers in assembly 

7 . Applicability 

8 . Attestation 

9 . Batwara papers 

10 . Burden of proof 

11 . Business books ,4 - ; ;> - 

12 . Debtor and creditor 

13 . Divorce proceedings 

14 . Donor and donee 

15 . Karnawan and tarwad 

16 . Law-Admission on point of 

17 . Pedigree filed by person 

18 . Predecessor-in-interest 

19 . Privy 

20 . Procedure 

21 . Proceeding—What is 

22 . Scope 

23 . Statement of accused at inquest 

24 . Statement of witness—If binds party 

25 . Suggestion—Is no admission 

26 . Vendor and vendee 

27 . Withdrawal of admission 

28 . Written agreement 

1. Admissions. 

I. (a) As to Custom. 

-S. 18—Admission—As to Custom — Admission 

regarding a question of succession, based upon custom 
is binding on a party. - 

An admission on a pure question of law is not 
binding upon a party, but the question whether a 
particular custom does or does not prevail _ in any 
particular tribe is a matter on which the tribesmen 
themselves are in the best position to pronounce an 
opinion and a question of succession based upon 
custom does not stand on the same footing as the 
question of law. 113 Ind. Cas. 99 = 11 L. L. J. 24=30 
P.L.R. I78=A.I.R. 1928 Lah. 779. • * 

1. (b) By Agent. 

——S. 18—Admissions—By agent. ' * 

Statements made by an agent to a party to procee¬ 
dings in circumstances, which show that they ire 
expressly or impliedly authorised to make the admissions 
are admissible in evidence. 109 Ind. Cas. 310=3 Luck. 
416=5 O.W.N. i43=A.I.R. 1928 Oudli 233. 

1. (c) By Attorney. 

——S. 18—Admissions—By attorney. 

A statement in a case drawn up by an attorney 
for the opinion of a pleader is admissible in evidence 
as it must be regarded as a statement of the persons 
on whose behalf he was acting, and what is said or 
done by him in the course of his business and within 
the scope of his authority is said or done by the 
persons on whose behalf he was acting. -101 Ind. .Cas. 
289=5 Pat. 777=8 P.L.T. 5io=A.I.R. 1927 Pat. 61. 

X. (d) By Co-accused. 

—-S. 18—Admission—By co-accused. 

A statement by the accused which amounts to an 
admission that he was accompanying the person who 
committed the crime and which is otherwise self-ex¬ 
culpatory and fixes the sole guilt on co-accused, is 
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entirely inadmissible against the co-accused, but is 
admissible for what it is vyortii against the person mak¬ 
ing it, under S. i8, Evidence Act. A.LR. 1936 Rang. 
13* =37 Cr. L- J- 531 = 162 Ind. Cas. 6. 

1. (e) By Co*o\vQcr. 

-- S. 18—Admission—By Co-owner— Admissibi¬ 
lity against others. 

When several persons are jointly interested in the 
subject-matter of a suit, an admi66i «n of any one of 
these persons is receivable, not only against himself 
but also against the others whether they be all jointly 
suing or sued, provided that the' admission relates to 
the subject-matter in dispute and be made by the 
person in his character of one jointly interested with 
the party against whom the evidence is tendered. 
The requirement of the identity in legal interest 
between the joint owners is of fundamental importance. 
222 Ind. Cas. 604=12 B.R. 298=A.I.R. 1946 Pat. 278. 

" * S. 18—Admission—Co-owners—Joint contrac¬ 
tors or owners. 


1. (h) By Co-party. 

-S- 18—Admission—By co-party. 

An admission or a confession of judgment by one 
o! several defendants is no evidence against another 
defendant. 164 Ind. Gas. 186 = 39 C.W.N. 277. 

•-S. 18—Admission—By co-party. 

The evidence of one of the defendants in a case 
cannot be admitted as an admission against another 
defendant. 

Where defendant No. 1 was examined as a witness 
lor defendant No. 2, before a Commissioner appointed 
bv the Court and certain statements made by him were 
admitted as an admission against defendant No. 2 at 
the hearing of the ^uit upon a different issue; 

Held, that defendant No. 1 could not be treated as 
an agent for defendant No. 2 within the meaning of 
S. 18, Evidence .Act, and his evidence would not be 
admissible as an admission against defendant No. 2. 
A.I.R. 1932 Bom. 117=34 Bom. L. R. 35= 137 Ind. 
Cas. 710. 


Ordinarily, an admission is admissible again.-1 the 
party making it or his privies. To this principle, there 
are important exceptions, namely, of admissions made, 
by joint contractors and joint owners. But admissions 
made by such persons must be limited within legiti¬ 
mate bounds, and cases have defined those limits. 
They are two in number, namely, that the admission 
must relate to the subject-matter of the suit and that 
it must be made by the declarant in his character of a 
person jointly interested with the party against whom 
evidence is tendered. 164 Ind. Cas. 186 = 39 C.W.N. 
277 - 


“"■“S* X8—Admission—By co-owner. 

Admission by a joint owner is admissible against the 
co-owner only if made after the joint ownership came 
into existence. Identity in legal interest is absolutely 
necessary. 45 Cal. 159=21 C.W.N. 996=25 C. L-J. 
619=4* Ind. Cas. 116. 

1. (f) By Co-sharer. 

S. 18 (1)*—Admissions—-By co sharer. 

Statements made by the co-sharer land-lords admit¬ 
ting the permanency of the tenancy are admissions 
under S. 18 (1), Evidence Act though their evidentiary 
value may be very little in the circumstances of a parti- 
cular case. A.I.R. ,941 Cal. 541 =45 C.W.N. 590 = 
37(5 2 44=74 CS. L. J. 145=197 Ind. Cas. 

"Sa. x8 and 19—Admission—By co-sharer. 

A statement by an alleged co-sharer in a previous 
deposition that certain property was not joint-property 
W not admissible against another person unless it is 
proved that at the time the alleged admission was 
^ade, the latter and the alleged co-sharcr had com¬ 
munity of interest. 25 C.W.N. 89=61 Ind. Cas. 544 = 
A.I.K. 1921 Cal. 197. 


(g) By Co-heir. 
Admissions—By co-heir. 


Admission by a person that one of the heirs has 
ute right to the property to which the person 
.others is an heir, cannot affect the 
heirs. A.I.R. 1929 Rang. 272. 



-S. 18—Admission—By co-party. 

Admission by one of defendants that the land in 
suit is ancestral is not binding on the others when 
they are not represented by him and have indepen¬ 
dent rights of their own. 122 Ind. Cas. 109= A.I.R. 
1930 Lah. 238. 

-S. 18 —Admission—By co-party. 

Au admission or even a confession of judgment by 
one of the several defendants in a suit is no evidence 
against the other defendants. 117 Ind. Cas. 884=10 
Lah. 816 = A.I.R. 1929 Lah. 129. 

-S. 18—Admission—By co-party. 

An admission, or even a confession of judgment, 
by one of several defendants in a suit is no evidence 
against the other defendants. 115 Ind. Cas. 425—10 
L. L.J. 339-29 P.L.R. 715=A.I.R. 1928 Lah. 129. 

- S. 18 —Admission— By co-party — Conditions 

for admissibility. 

To make the admission by one party admissible 
against his co-party, it is absolutely necessary that 
the admission should relate to the subject-matter in 
dispute and that it should be made by the declarant 
in his character of a person jointly interested with 
the party against whom the evidence is tendered 
and that the requirement of the identity in legal 
interest between the joint owners is of fundamental 
importance. 93 Ind. Cas. 115 = 30 C.W.N. 254 = 
A.I.R. 1926 Cal. 705. 

-S. 18—Admission—By co-party. 

An admission made by some defendants in their 
character of persons jointly interested with the other 
defendants in the matter in respect of which the 
admission is made, is binding on the other defendants 
69 Ind. Cas. 35 = A.I.R. 1923 Lah. 123. 

--S. x8 —Admission— by co-party. 

Admissions of one of several persons jointly 
interested in the subject matter of a suit are receivable 
against him and his fellows whether they jointly sue 
or are sued, if they relate to the subject matter in 
dispute. 48 Ind. Cas. 193 (Nag.). 
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_ s. 18— Admission — By co-party. 

An admission of one of the persons jointly interested 
in the subject of the suit is admissible against him¬ 
self and the others, if the admission is about the 
subject matter of the suit and is made by him in his 
character of a person jointly interested with the party 
against whom the evidence is given. The admission 
of one co-plaintifF or co-defendant is not admissible 
against another simply because of his position as a 
co-party in the suit but because of some privity of 
title or of obligation which justifies the use of the 
admission of one against the other. 45 Cal. 159 = 21 
C.W.N. 996=25 C. L. J. 619 = 41 Ind. Cas. 116. 

- S. 18—Admission—By co-party. 

An admission by a defendant in his written state¬ 
ment is no evidence against his co-defendants. 13 
A. L-J- 1089 = 3° Ind. Cas. 2. 

-S. x8—Admission—By co-party. 

An admission by one defendant will not bind 
another. 22 Ind. Cas. 916 (Cal.). 

1 . (i) By father of defendant. 

-S. 18 — Admission — By father of defendant. 

Kabala executed by co-sharers in favour of plaintiff’s 
father, written by father of defendants—Admissions as 
to shares of the defendants made in recitals—Admis¬ 
sions are binding on the defendants under S. 18. 71 

C. L- J. 200. 

1 . (j) By Government. 

_S. 18—Admission—by government officer. 

• Admission made by any Government officer will be 
binding on Government only when the officer would be 
discharging his lawful duty and in case the officer 
exceeds his authority in making any admission, such 
admission will not be binding on Government unless 
it is ratified by the Government. A.I.R. 1944 Pesh. 
34=46 P,L.R. 266. 

1 . (k) By Mahant. 

—r^_S. 18— Admissions—By Mahant—If binding on 

successor. 

S. 18, Evidence Act did not apply to admissions.by 
the previous mahants and at any rate, the admis¬ 
sions in the previous suit could not bind the persons 
who were parties to the subsequent proceedings. A.I.R. 
1931 Lah. 161 = 12 Lah. 497=32 P.L.R. 910=135 Ind. 
Cas. 657. 

1 . ( 1 ) By member of community. 

-S. 18, Para. 2—Admission—By member of 

community—If and when binds other members. 

A statement made by a member of a community to 
the prejudice of his own right in a disputed grave-yard 
does not bind the other members of his community in 
the absence of any proof that when he made the 
statement he occupied a representative capacity. 

A; I. R. 1949 All. 493=1949 A.W.R. 496=1950 A. 
L* J. 21. 

1 . (m) By minor. 

“*• -S. 18—Admission—By mii.ors. 

Defendants, who were the plaintiffs in previous 
suits, made a case that the lands were recognised by 
lage custom as zerait lands. 


Held, in any case the admission made on behalf of 
the defendants, who were then minors, would bind 
them in this suit, if the allegation was a necessary 
allegation and w*s essential to the . case of the 
defendants. 71 Ind. Cas. 902 = 4 P-L-T. 135=1923 
P. H. C. C. 65=1 Pat. L. R. 111 = 2 Pat. 414=A.I.R. 
1923 Pat. 276. 

# * ■ 

1 . (n) By mukthear.., A.i'srfi ;df 

-S. 18 — Admissions — By Mukthear. 

A party is not bound by the statement or admission 
made by his Mukthear A am, unless it is shown to 
have been made within the scope of the authority con¬ 
ferred by the Mukthearnamah. A.I.R. 1923 Pat. 37. 

1 , (o) By parner. 

-S. 18—Admission—By partner—Firm when 

bound. 

Admission by one partner made in a representative 
capacity would be evidence against firm under S. 18, 
Evidence Act. A.I.R. 1934 Lah. 625=148 Ind. Cas. 
763. ’ 

1 . (p) By pleader. 

•——S. 18—Admission—By pleader. 

Where the plaintiffs are of equal status and are 
entitled to pre-empt, the statement by the Pleader that 
they (plaintiffs) being the members of joint Hindu 
family, are entitled to pre-empt one half ,of the pro¬ 
perty, is a statement amounting to a mere opinion of 
law, and is not binding on the plaintiffs. A.I.R. 1934 
All. 531 = 154 Ind. Gas. 168. 

-S x8—Admission—By pleader. 

Where the pleader of a party makes an_ admission, 
whether the admission is of law or an admission of fact 
that party is bound thereby and it would be doing 
great injustice to a Subordinate Court of law to re-open 
a matter in appeal, which h a s been decided by that 
Court on the admission of a pleader of a party. 118 
Ind. Cas. 166= A.I.R. 1929 All. 446. •* . 

--S. 18—Admission—By pleader,. 

Per Patkar, J. —The pleader’s admission on a pure 
question of law is not binding on. his client-and- am om i ts 
to no more than his view that the qu6tion is unarguable. 
117 Ind. Cas. 5*8=53 Bom. 309=31 Bom. L.R. '88= 
A.I.R. 1929 Bom. 89. , ' 

-S. 18—Admissions—By pleader. 

Ananthakrishna Ayyar. J. —Though a party might 
not be bound by admissions made by his counsel on 
pure questions of law, yet on questions of fact, 
parties are bound by admissions made by their 
counsel, whether the admissions be made in the 
course of the trial in the first Court or in the course of 
the hearing of the appeal before the lower Appellate 
Court. 109 Ind, Cas. 178=A.I.R. 1928 Mad. 900. 

! • J 

-S. 18—Admission—By pleader. 

A counsel has authority to make admissions to Court 
on behalf of his client on matters of fact relevant to his 
issues in the case in which he is engaged. Admissions 
on questions of law would not bind the client. 

A counsel has no power to- make an admission in or 
compromise or refer to arbitration a suit if he is instruc¬ 
ted not to do so, without expre66 authority from his 
client. 105 Ind. Cas. 5 = 50 Mad. 786=26 M-L-W. 

465=39 M.L.T. 240=A.I.R. 1927, Mad. 852=53 
M.Lj. 606. 
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3 . Admission in deed of gift. 

-S. 18 Admission in deed of gift. 

Admission made by the donor in the deed of gift 
that possession had been delivered is binding on 
him and even if it does not amount to estoppel, it 
certainly throws burden on the donor to show that 
the statement was untrue and false. A.I.R. 1943 
Pesh. 17=205 2 nd. Cas. 603 . 

4 . Admission in earlier proceedings. 

-S. 18 —Admission in earlier proceedings. 

Where a defendant does not give evidence, his 
previous statement made in earlier proceedings 
can be put in evidence as an admission and would 
be admissible against him but not against his 
co-defendants* A.i.R. 1942 Pat -230 = 8 B.R. 716 = 
20 Pat. 855 = 200 2 nd. Cas. 546 . 

-S. 18 —Admission in earlier proceedings in 

pleadings is admission in subsequent action 
though it is capable of rebuttal. 

It is true that what a party himself admits to be 
true may reasonably be presumed to be true. But 
the party making the admission may give evidence 
to rebut this presumption and unless and until that 
is satisfactorily done, the fact admitted must be 
taken be to established. The same principle, will 
apply to an admission made in a signed pleading. 
Under the provisions of the Evidence Act, an 
admission contained in a plaint or written state¬ 
ment, or in an affidavit or in a sworn deposition 
given by a party in a prior litigation would be 
regarded as an admission in a subsequent action 
though it is capable of rebuttal. A.I.R. 1939 Mad. 
446 = ( 1939 ) 1 M.L.J. 227=49 M.L.W. 273 = 1939 
M.W.N. 275 = 189 Ind. Cas. 325 . 

— -S. 18 ( 2 ) — Admission in earlier procee¬ 
dings by legal representative of defendant. 

Where, in a prior litigation, a person makes 
an admission in written statement in the character 
of a legal representative of a defendant as a legatee 
under his will, the admission is not binding on 
him in a subsequent suit by him as the rever¬ 
sioner to the estate of deceased because in the 
subsequent suit he is suing not only on his behalf 
but on behalf of all the reversioners. A.I.R. 1939 
Mad. 446=49 M.L.W. 273 =( 1939 ) 1 M.L.J. 
227 =1939 M.W.N. 275 = 189 Ind. Cas. 325 . 

5. Admission—Mistake. 

•—S. 18—Admission—Mistake. 

A plaintiff is not absolved from proving that 
an affidavit sworn to by him previously, was 
made under the circumstances mentioned therein, 
even,though there is no explanation on the defen- 

i a a n ^mp S ^ e -/°fu the pla l ntiff havi "g made such 

"\v f ?in Cy i, a J e ^ f ?! se * i 1916) 1 M * W ‘ N - 
2U8-J L. W. 210=33 Ind. Cas. 969 . 

-S. 18—Admissions—Mistake. 

tiff n in d i^noi a n by th / ?? fc . nda « t in favour of plain- 
bindilff -°f i 118 legal rj S hts will "otbe 

l2 8 ML T , ? 6 n-, 5 *; L j T ^ 24 To ( i 9I2) M.W.N. 178 = 
24 260 — 13 Ind. Cas. 780 . 


6. Answers of Ministers in Assembly. 

-Ss. 18 , 17 , 20 — Answer of ministers in 

Assembly. 

Answers by Minister to questions put in 
Assembly are admissible under Ss. 17 , 18 and 20 , 
Evidence Act. A.I.R. 1943 F.C. 75 = 1943 M.W.N. 
612=10 B.R. 394=45 Cr.L.J. 341 = ( 1943 ) 2 M.L.J. 
468 = 24 P.L.T. 332 =I.L.R. ( 1943 ) Kar. (F.C.) 
103 Sup .=48 C.W.N.F.R. 1 = 1944 F.C.R. 1=211 
Ind. Cas. 241 (F.C.). 

-S. 18 —Answers by Minister in Assembly. 

Per Special Bench.—The Home Minister speaks 
on behalf of the Government as its spokesman and 
his answers to questions put to him as Home Mini¬ 
ster, in relation to matters dealt by him as Home 
Minister, are admissible in evidence as admissions 
made by the Government. When Government is a 
party to the proceedings, these admissions are rele¬ 
vant and admissible under the Evidence Act, against 
the Government. The Crown may, of course, 
show that the admissions were really not admis¬ 
sions or that they were made under a mistake or 
that they were not binding on Government for any 
other valid reasons; but unless this is shown, the 
admissions must be taken in evidence against 
Government. A.I.R. 1943 Cal. 377=47 C. W. N. 
802=208 Ind. Cas. 493 (S-B.) 

7. Applicability. 

-Ss. 18 to 21 —Applicability—Criminal cases. 

There is nothing in Ss. 18 to 21 , Evidence Act, to 
suggest that they apply to civil cases and civil 
cases only. They apply also to admission in crimi¬ 
nal cases. Consequently, incriminating statements 
not admissible as confessions in evidence will not 
necessarily be excluded. They may be admissible 
as admissions against interest under Ss. 18 to 21 , 
Evidence Act. A.I.R. 1941 Sind 129 = I.L.R, ( 1941 ) 
Kar. 257=42 Cr.L.J. 741 = 195 Ind. Cas. 458 . 

- . - VI .>£ 

Ss. 18 to 21 —Applicability. 

Admissions of-incriminating facts by accused 
person to a Magistrate under S. 164 , Criminal P.C., 
*° a Court during trial are admissible under Ss^ 
tQ 21 . A.LR. 1940 Sind. 53 = I.L.R. ( 1939 ) Kar. 
800 = 41 Cr.L.J. 477 = 187 Ind. Cas. 576 . 

6 jil V J 

8. Attestation. 

S. 18 —Attestation—If admission. 

Occupancy rights—Mutation in favour of third 
party alleged to be adopted son—Landlord attesting 
mutation—Subsequent suit by successors of land 5 
lord; 

Held, that although landlord was present at 
mutation proceedings, the mere fact that he wad 
recorded as having attested the mutation could riot 
be regarded as his having created a fresh occu* 
pancy tenancy in favour of third party and that.even 
if landlord's having attested could be regarded as 
an admission by him of the adoption, the admission 
being based on an ‘erroneous state of affairs* would 
iH^ing on landlord or his descendants* A.I# 
R. 1932 Lah. 651=33 P.L-R. 819=142 Ind* Cas* 720 . 
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ence Act (I of 1&72) — S. 18—9. Batwara papers. 



9 . Batwara papers. 

--S. 18 —Batwara papers. 

Batwara papers would also be evidence against 
the proprietors under Ss. 18 and 13 , Evidence Act 
because they were made in their presence. 114 lnd. 
Cas. 479=7 Pat. 85=10 P L.T. 399 = A.I.R. 1929 
Pat. 32 . 

10 . Burden of proof. 


15. Karnavan and tarwad. 

S. 18 Karnavan and tarwad—Admission of 
an Anandruvan. 

A statement made by a prison when he was a mere 
junior Ariancravan cannot be used as an admission 
against the Tarwad of which lie subsequently becomes 
the karnavan. 74 I u d. Cas. 27 = 16 M.L.W. 768 = 
31 M.L.T. 389 — A.i.R. 1923 Mad. 153. 


——S. 18 —Burden of proof. 

Recital in mortgage bond as to receipt of consi¬ 
deration being admissible against subsequent pur¬ 
chaser, onus of proving want of consideiat.on I ts 
on him 10 P.L.T. 183 = 8 Pat. 766 = A.i.R. 1929 
Pat. 254 . 


11 . Business books. 

-S. 18 —Business books—Admission that 

books arc books of the lirm—Etfect. 

Where all the parties by their memorandum ad¬ 
mit that certain books produced in evidence are 
books, of the firm, that admission must, unless 
there is anything on the face of them to the con¬ 
trary, be taken to be an admission that they were 
books kept in the regular course of business. 117 
lnd. Cas. 298 = A.I.R. 1929 Mad. 689 . 


12. Debtor and Creditor. 

——S. 18—Debtor and creditor—Creditor’s admis¬ 
sion of receipt is not of much weight in saving 
limitation. 

When a creditor comes into Court with a claim 
which is capable of being regarded ■ as a stale or 
time-barred claim, it is to his interest to make alle¬ 
gations which would .save the claim from the bar of 
limitation. Having this view, the mere fact that the 
statement of receipt of interest is against the pecuniary 
interest of the person making the admission cannot be 
regarded as of great weight. 51 Mad. 549=29 M.L.W. 
460 = 111 lnd. Cas. 210=A.I.R. 1928 Mad. 509. 


--S. 1*8—Debtor and creditor—Creditor’s admig- 

»ion after transfer of debt—Value of. 

An admission by a creditor after transfer of his debL 
a* to the receipt of money by the creditor before 
transfer, is -not binding on the transferee. 108 P.W;R. 
*9*4=202 P.L.R. 1914=25 lnd. Cas. 144. 


13. Divorce proceedings. 

——S. x8 — Divorce proceedings—Admissions of a 
party must be received with the utmost circumspec¬ 
tion and caution. 

The admissions of a party in a divorce proceeding, 
unsupported by corroborative proof, should be received 
T* u u * m08t circumspection and caution. Not only 
is the danger of collusion to be guarded against, but 
other sinister motives which might lead to the making 
°L ,Uch u admissions if, though unsupported, they would 
eflect their purpose, are sufficient to render it the duty 
of the Court to proceed with the utmost caution in 
giving effect to statements of the kind. 105 lnd. Cas. 
4 » 6 -aa S.L.R. 261= A.I.R. 1928 Sind 55. 

14* Donor and donee. 

""Tr®-—Donor and donee. 

the declaration of a donor nor the decla- 
idt donee made in their own favour can be 

ev *deace as against the person disputing 
HP fill, no lnd. Cas. 26=A. I. R. 1928 Oudh 414. 


r6. Law—Admission on point of. 

S. 18 Law—Admission on point of. 

An admission to the effect that an appeal was under- 
stamped is not binding being an admission of a point 
of law. 120 lnd. Cas. 532 = A.I.R. 1929 Lab. 879. 

S. 18—Law—Admission on point of. 

Admission by a pcison that a Brahmin widow was 
admitted into the caste of Ahirs and that she was 
Kari wife of an Ahir, includes an admission of a point 
of law which would not bind him. 119 lad. Cas. 698 = 
A.I.R-1929 Nag. 343. 


17. Pedigree filed by a person. 

—— S s . 18, 21—Pedigree filed by a person—Admis¬ 
sibility. 

The pedigree filed by a person, if admissible, is a 
relevant admission under S, 21, Evidence Act, against 
the rcprcsentativc-in-int< ret t of that person and 
admission within definition of S. 18, Evidence Act. 
A.I.R. 1934 I>. C. 157=11 O. W. N. 889=40 M.L.W. 
2 I 7 = *5 E.L.T. 53 , = i 934 A.L.J. 779 = 67 M.L.J. 274 
=60 G.L.J. 67=1934 M.W.N. 751=36 Bom. L-R. 867 
= 38 C.W.N. 1101 =56 All. 468 = 4 AAV.R. 46=61 I.A. 
286= 150 lnd. Cas. 545 (P.C.). 


18. Predecessor-in-interest. 

-S. 18—Predecessor-in-interest—Statements are 

admissible only during the continuancy of interest. .. 

Statements made by persons from whom the pai ties, to 
the suit have derived ilieir interest in the subject- 
matter of the suit are admissible as admissions, only 
when the admissions are of a date prior to the date of 
the transfer. Statements made by. persons in possession 
of property and qualifying or affecting their .title 
thereto are receivable against the persons claiming 
through them by title subsequent to the admistion. 
73 lnd. Cas. 428 = 10 O. L. J. 263 = A. I. R. 1924 

Oudh 19. 


19. Privy. 

-S. 18 (1)—Privy—Statement made by. 

A statement affecting the title to the suit property by 
plaintiff’s brother who was jointly interested in the 
subject-matter ol the litigation is relevant under 
S. 18 (1). A.I.R. 1945 Mad. 361 =(1945) 1 M.L. J. 378 
= 1945 M.W.N. 352 = 58 M.LAV. 321. 

-S. 18 (1)—Privy—Statements made by. 

Statements made behind the back of another cannot 
be binding on the latter and cannot be regarded as 
evidence against him. A.I.R. 1944 Bom. 213 = 46 Bom. 
L-R. 328=218 lnd. Cas. 301. 

-Ss 18 and 19 - Pi ivy—Statement made by. 

An admission of receipt of consideration in a mort¬ 
gage deed is admissible in evidence against a purchaser 
by private treaty. 12 A-L J 941=26 lnd. Cas. 68. 
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20. Procedure. 

-Ss 18, 21—Procedure. 

If a party wants to rely on the opposite party’s admis¬ 
sion, he must take the admission as a whole, and not 
pick out a portion of it. A-I.R. 1934 Oudh 370 (t) = 
11 O.W.N. 579=151 Ind. Cas. 297. 

-S. 18—Procedure. 

If a statement is to be relied upon as an admission, 
the whole statement must be taken. 34 C.W.N. 933 = 
59 M.L.J. 283 = 32 M L.W. 407=52 C.L.J. 561 = 127 
Ind. Cas. 746=A.I.R. 1930 P.C. 245. (P.C.) 

[See also: n C.L-J. 382 = 5 Ind. Cas. 340]. 

-S. 18—Procedure. 

It is a well established principle of law that if a 
plaintiff wishes to rest his case solely on the admission 
of a defendant with regard to a particular transaction, 
he must accept the admission as to that transaction as 
a whole. It is not open to him to pick out such part 
of the admission as may be favourable to himself and 
to neglect the rcBt. 70 Ind. Cas. 911=4 U.B.R. 114 = 
1 Bur. L.J. 248=A.I.R. 1923 Rang. 24. 

-S. 18—Procedure. 

Where an admission is made subject to conditions it 
must be accepted in toto or not at all. There is no 
right to reject the condition and take the remainder. 
39 Bom. 399= 17 M. L. T. 402=28 M. L. J. 589=19 
C.W.N. 713=13 A.L.J. 529 = 21 C.L.J. 507 = 17 Bom. 
L.R. 460 = 2 L.W. 524 = (i 9 i 5 ) M.W.N. 522=42 I. A. 
103 = 29 Ind. Cas. 223 (P.C.). 

-S. 18—Procedure. 

Where a suit is based upon a lost document, the loss 
of which however the plaintiff was unable to prove, 
he cannot succeed on the mere admission by the 
defendant of execution of the same when it is followed 
by a plea of payment duly endorsed thereon. 
49 P.W.R. 1911 = 12 Ind. Cas. 246. 


2i. Proceeding—What is. 

-S. 18—Proceeding, what it refers to. 

The proceeding mentioned in S. 18, Evidence Act, 
refers to the proceeding in which the matter stated by 
the party is in issue or is relevant to the issue and not 
to the proceeding if any, in which the statement has 
been made. A.I.R. 1933 Rang. 292 = 35 Cr.L.J. 131 = 
14b Ind. Las. 653 * 


22. Scope. 

“—S. x8—Scope. 

S. 18 does not by itself make the admission therein 
mentioned relevant. 68 Ind. Cas. 566= A. I R i Q2 i 
Nag. 153. * y 


23. Statement of accused at inquest. 

-S. 18—Statement of accused at inquest. 

°* f -u? CCUSC ?. ° n ° ath 31 a C ° r °™ 

inquest is admissible at his trial. 93 Ind. Cas. 69c 
50 Bom. 111=28 Bom. L.R. 111=27 Cr.L.J. 466 
A.I.R. 1926 Bom. 151. J * 

24. Statement of witness—If binds party. 

~^ S ;* 8 ~ State f nent ofhis witness—If binds par 

Of C ° f laW Whh reg3rd t0 the 6,a ^ em ‘ 

men nf ^ * pa / ty must be bound b y ^ sta 

“ not un? WltnCSS lh ° ugh the be,ief “ ^ch a n 
is not uncommon and does great harm in iridic 

LaV p e S . ubordinate Courts. A.I.R. 19 

Lah. 55-42 P.L.R. 765=193 Ind. Cas. 186. 


25. Suggestion—Is no admission. 

-S. 18—Suggestion—Is no admission. 

WTiere the admission is merely a suggestion made 
in the course of a negotiation and is not even 
unconditional, it is no admission at all. 76 Ind. Cas. 
1049 = IQ23 P.H.C C. 142 = 1 Pat. L.R. 235=5 P-L.T. 
347=A.I.R. 1923 Pat. 303. 

26. Vendor and Vendee. 

-S. 18—Vendor and vendee. 

An admission by vendor in favour of third parly 
is not binding on the vendee, if made subsequent to 
the sale. 73 Ind. Cas. 1039=1 Bur. L.J. 203= A.I.R. 
1923 Rang. 51. 

-S. 18 —Vendor and vendee—Recitals in sale- 

deed as to source of purchase money. 

Recitals in a sale-deed by the owner of a limited 
estate that the property was acquired with funds 
belonging to the estate may be taken to be against 
the pecuniary interest of vendor. 64 Ind. Cas. 481 = 

14 M. L. W. 33=1921 M.W.N. 434=A. I. R. 1922 
Mad. 357. 

27. Withdrawal of admission. 

-S. 18—Withdrawal of admission. 

The admission, if gratuitous, can be withdrawn at 
any time and therefore such a confession, though 
against the interest of the party making it, is of 
little value. 109 Ind. Cas. 26=A.I.R. 1928 Lah. 726. 

28 Written agreement. 

- S. 18—Written agreement—Not registered— 

Admission of execution. 

An admission in a written agreement of the execu¬ 
tion required registration but was not registered. It 
was obtained from a woman by mis-representation. 

No value can be attached to it as evidence of such 
execution. 240 P.L.R. 1911=117 P.W.R. 1911 = 12 
Ind. Cas. 51. 

-S. 19—Admission by Court of Wards—Minor* 

Guardians of a person of an infant, are not compe¬ 
tent to bind the ward by an admission as to his pro¬ 
prietary rights. An admission by a Court of Wards, 
cannot bind or prejudice the infant proprietor. 29 
G L -J- 577 = 52 Ind. Cas. 825. | 

' 4 —Ss. 19 and 20 — Admission by landlord If 
binding on tenant. 

An admission made by landlord is not binding on | 
his tenant. A compromise entered into between the 
proprietors of certain land and others, whereby the 
parties to the compromise become joint proprietor! 
of the land, has no binding effect upon the tenants 
of the land. 52 Ind. Cas. 739 (Pat.). - ffiBI s 

“S. 19—Admission—Compromise beyond scop* 
of suit. 

A compromise affecting property not the subject of 
the suit is nevertheless admissible in evidence in a 
subsequent suit as an admission by one of the parties* » 
( I 9 I 7 ) RH.C.C. 181=43 Ind. Cas. 775. * £ 

S. 19 —Admission made in ignorance of right is I 
not binding. A.I.R. 1944 Bom. 233 (2) =46 Bora ’ I 
L.K. 432. I 
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- S. 19—Admissions—Mere possession of docu¬ 
ment. 

For a document to amount to an admission it is 
not necessary that it should have been written by the 
person against whom it is sought to be used. Mere 
possess'on of the document does not, by itself, count 
for much. It is sufficient if it be proved that the 
document has been in his possession and that his 
conduct in reference to it, is such as to create an 
inference that he was aware of its contents or 
admitted its accuracy. 39 Cal. 119=13 Cr. L. J. 433 = 
15 Ind. Cas. 65. 

-S. 19—Plaintiff in present suit not party to 

previous suit —Statement in plaint in suit—Admissi¬ 
bility of, in subsequent suit. 

In a suit on a mortgage, it was contended that the 
statement made in the plaint in a suit brought by 
a person, for payment to whom certain money was 
kept in deposit with the mortgagee, against the mort¬ 
gagor to which the plaintiff to their present suit was 
not a party, could not be used in evidence against 
him; 

Held» that the statement was admissible, being a 
statement against the interest of the person making it 
inasmuch as it was an admission of payment made 
especially when no such objection was taken in the 
lower Court. A.I.R. 1934 Lah. 527 = 35 P.L.R. 463 = 
149 Ind. Cas. 217. 

-S. 19 — Admission by principal debtor if 

evidence against surety—Weight. 

An admission made by the agent (principal debtor) 
against his surety is admissible in evidence against 
the surety though the weight to be attached to it 
Will depend upon the circumstances of each case. 
The admission need not have been made when the 
agency continued. It is sufficient if it is made while 
the liability continues. (1913) M. W. N. 596 = 25 
M. L.J, 51 = 20 Ind. Cas. 637. 


-S. 19—Admission to be taken as a whole. 

The Court must admit the tenant’s admission as a 
whole, and must consider whether the land in posses¬ 
sion is the same as the one comprised in the lease. 
11 C.L.J. 382 = 5 Ind. Cas. 340. 

-S. 19—Admissions—Value of. 

Courts should not lightly ignore admissions made 
by parties to the proceedings. 35 M. L. J. 219 = 
(1918) M.YV.N. 666 = 48 Ind. Cas. 925. 

-S. 19—Admissions —Value of. 

An admission by a party to the suit on solemn 
affirmation is very strong evidence against him so as 
to shift the burden of disproving the facts admitted 
on to his shoulders. 106 P. R. 1917=119 P. \V. R. 
1917 = 41 Ind. Cas. 163. 

-S. 19—Admissions—Value of. 

Where the issue is whether there was a subsisting 
mortgage between the parties, any admission showing 
that a mortgage existed is relevant. But if a specific 
mortgage is alleged, an admission of some mortgage 
is not relevant. (1913) M.W.N. 924 = 21 Ind. Cas. 
566. 

-S. 19—Admission—When amounts to estoppel 

—Evidence. 

The express or implied admissions of a party to a 
suit arc strong evidence against him. But lie may 
prove them to be untrue unless another person has 
been induced by them to alter his condition. 15 Bom. 
L.R. 249=19 Ind. Cas. 401. 

-S. 19—By party. 

—Title suit—Proceedings in previous title suit between 
defendant and third person are relevant and pleadings 
of defendant admissible as admissions. A.I.R. 1930 
Pat. 405=125 Inch Cas. 782. 


S. 19 — Admissions — Recitals — Parties and 
privies. 

The recital of the consideration in a deed and the 
aamiision as to receipt of the consideration made 
Dclore the registering officer, arc evidence against the 
persons who claim through the executant of the deed. 
10 AL J- 87=16 Ind. Cas. 483. 


__’® 1, * 9 » ** — Admission — Statement of third 

person. 

A? edmission by one co-mortgagee of receipt of the 
nf °»K ” * * 8 ev ‘dence against the others under S. 19 
. Ac*} and the admission of a third person 
J HU'i- own interest, where it affects his position 
rrnv-jl ty*- vv ^ lcn l hat position or liability has to be 
that^ 1 a ® aimt a P ar ty to the suit is relevant against 
• j Party. An admission of receipt of sums of money 
*. . n t°*t cases an admission against his interest. 

Pl ea dings arc relevant under S. 19 or 
jL V" °* the Act and in the absence of the other 
j_ .. ce ,uc h pleadings should be marked as exhibits 
CMe , anc * there referred to as evidence in the 
meS? 6 ” 1 0f the court. (Per Tyabji, J ) The state- 
thev ■ referred to in S. 19 become admissible only if 
«rL**?*y p« *7 a* regards their nature, and S. 21, 

their relevancy. 
Ind. Cas. 792. 


Or the fnii' “ ' turir « 

j. 2' , «* ow, ng lections as regards 

♦ 117=93 M.L.J. 329*20 


-S. 19—By predecessor-in-interest. 

An admission made by a person having a reversionary 
interest in the property at the time is evidence against 
another person claiming the reversionary interest under 
a title derived from the former. 64 Ind. Cas. 334 
(Cal.). 

-S. 19—By trustee. 

Admission and conduct of trustee of public institu¬ 
tion cannot be allowed to prejudice institution’s ca<e 
materially. 3 1 P-L.R. 5og=A.I.R. 1930 Lah. 579. 

-Ss. i9)2o—Deposition in a former case. 

The description of the witness in the heading of the 
deposition is no part of the evidence given by the 
witness on solemn affirmation. Where the heading in a 
former deposition of the defendant's mother was invoked 
for the purpose of proving the illegitimacy of the 
defendant and die heading ran as follows: “I have 
lived with G for 12 or 14 years. I lived with him 
before his wife died, two years before that event.” 
Held, that even * if the document is admissible it is 
not entitled to any weight, and that it will be harsh 
and uncalled for to infer from the description any 
imputation cf unchastity or that the witness intended 
to make a confession of immorality. 8 C.W.N. 241=6 
Bom. L.R. 233 = 26 A. 108=31 I.A. 38 (P.C.). 
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15. Admission—Use in suits. 

• 167* Bond and consideration. 

' 17. Cess return. 

18. Compromise. 

19. Construction of documents. 

<20. Co-party. 

21. Creditor and debtor. 

22. Deposition in previous suit. 

23. Divorce case. 

" 24. Effect of. 

25* Evidentiary value. 

26. Execution proceedings. 

27. Insolvent. 

28. Joint family. 

29. Pedigree. 

30. Police file. 

31. Procedure. 

32. Recitals in deeds. 

33. Recital in kobala. 

34. Recital in petition to Government. 

35. Recitals of admission in judgment. 

36. Report of plaintiff’s manager. 

37. Representative. 

38. Scope and construction. 

39. Self serving statement- 

40. Solenamah. 

41. Solicitor’s accounts. 

42. Statement by deceased person. 

43. Statement in sale certificate. 

44. Statement as to rent payable in writ of 

attachment. 

45. Statement—When admission. 

46. Subsequent statement by widow of donee. 

47. Will. 

48. Woman describing herself as wife. 

49. Miscellaneous. 


X. Admission against interest. 

——S. ax—Admission against interest. 

An admission by a person that he is not a legitimate 
•on is no doubt not conclusive, but made by him against 
his own interest; it may be accepted as true unless 
•hown to be otherwise. 223 Ind. Gas. 505=48 P.L.R. 
i 87 =A.I.R 1946 Lah. 450. 


““"-8. at—Admission against interest. 

Admissions, which would expose a man to a criminal 
prosecution, must be regarded as admissions against 
his Own interests though they may, as the result of un¬ 
usual circumstances, be in his favour at 6ome subse¬ 
quent time. Such admissions are admissible in evidence. 
TT&. * 94 a Sind to6=I.L.R. (1942) Kar. 94=43 ^ r * 
L J. 888=202 Ind. Gas. 681. 


,, **—Admission against interest. 

The statement in a plaint in a previous suit 
■gauut the interest of the person who makes it is 
admissible as an admission under S. 21, Evidence 
**'» W • ^subsequent suit against his successor-in- 

*e*t, without calling the maker as a witness, even 

* - ’ ‘ * 


if he be alive. A.I.R. 1937 Cal. 515=41 C.W.N, 
1089=173 Ind, Cas. 427. 

2. Admission by accused. 

-S. 21—Admissions by accused—Admissibility, 

Under S. qi of the Evidence Act, admissions made 
by the accused are admissible in evidence. LL.R- 
(> 919 ) Nag. 355 = 3 A.I.Cr.D. 38 q=A.I.R. 1949 Nag, 
303 = 50 Cr.L. J- 8 ;2 = 1949 N.L.J. 90. 

-S. 21—Admission by accused recorded under* 

S. 164, Cr. P. Code—Admissibility when it is not a 
confession. 

A statement made by an accused and recorded 
under S. 164, Cr. P. Code by a magistrate autho¬ 
rised to record the same, though it does not amount 
to a confession may be admitted in evidence under 
S. 21, Evidence Act as an admission. 53 Mys. H.G. 
R. 17 = 28 Mys.L. J. 80. 

-S. 21—Admissions by accused. 

Admissions by the accused made before the begin¬ 
ning of the proceedings alone can be proved under S. 21, 
as in a Civil Suit. 36 Mad. 457 = 22 M.L. J. 73 = 
10 M L.T. 50fi=(i9ii) 2 M.W.N. 576=12 Cr.L. J, 
58j = r2 Ind. Cas. 961. 

- Ss. 21, 157 — Admissions by accused —State¬ 
ments made by witness to the Police and to panchayat 
—Statement made by the witness as accused before 
the committing Magistrate—Use of these statements 
for corroboration —Investigating Police officer—Deposi¬ 
tion as to statements made to him by witnesses — 
Practice—Procedure. 

In a rase of the trial of an accused person the 
trying judge admitted into evidence against the 
accused: (1) statements made by a witness to the 
Police implicating the accused; (2) statements made 
by the witness to the Panchayat; (3) statement, made 
by the witness as an accused person before the 
committing Magistrate; and (4) statements made by 
the co-accused to the Police wheu the trying judge 
in the Court of Session found that the witness had 
completely changed his statement No. 3 while 
deposing in his court, and used statement Nos. 1 and 
2 as corroborative of statement No. 3 which he 
believed. Relying upon these statements No. 1 to 4 
the judge came to the conclusion of the accused’s 
guilt;—Held, reversing the conviction and sentence 
'that the judge was wrong in admitting into evidence 
statement Nos. 1 and 2 in the way he had done. 
Previous statements might be used to corroborate or 
contradict statements made at the trial, but not 
corroborative statements made prior to the trial. 
The object of referring to such statements should have 
been to see whether they contained anything which 
could he used for the purpose of cross-examining, 
on behalf of the accused, the witnesses examined for 
the prosecution. Held also, that statements Nos. 1 to 4 
were altogether inadmissible as evidence of the 
accused’s guilt for they could at most Ire regarded as 
admissions by the co-accused which could possibly 
be used against himself but could not be proved and 
used against the accused. The investigating Police 
officer should not be allowed to depose in rxamina- 
tion-in-chief to what the witnesses said to him. It 
opens up an undesirably undue field for cross- 
examination and leads to the attention of the cour t 
being diverted from the true femes. Moreover, it i? 
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contrary to the plain intention of S. 162 of the Code 
of Criminal Procedure which is that such statements 
should be used, if at all, on behalf of, and not 
against, the person under trial. 12 Bom. L.R. 663 = 
34 B’ 599 = 7 Ind. Cas. 933=11 Cr.L. J 542. 


as a confession under S. 21, must be shown tojiave 
been made by a person and under circumstances men¬ 
tioned in any of the sections following S. 17. A.I.R. 

1937 Cal. 433=38 Cr. L. J. 852=17° Ind. Cas. 
201 (S.B,). 


3. Admission by guardian. 

-S. —Admission by guardian. 

An admission made on behalf of a miner by his 
guardian is binding on the minor under S. 21, Evi¬ 
dence Act. A.I.R. 1932 Bat. 337 = *3 PL.T. 5 ° 9 - 
12 Pat. 147=142 Ind. Cas. 495. 


-S. 21 — Admission—Confession — Oral con¬ 
fession to Magistrate. 

Oral confession to Magistrate is relevant and may 
be proved by testimony of the Magistrate. 121 Ind. 
Cas. 497= 1929 Cr. C. 426 = 31 Cr. L« J- 269 — A.I.R* 
1929 Lah. 794. 


4. Admission by Mukthear. 

--S. 21 — Admission by Muktbear. 

A fact admitted by the defendant’s Mukthear prior 
to the framing of the issues is not conclusive, for 
the Court may require it to be proved otherwise. 

82 Ind. Cas. 617 = 6 L.L.J. 35 8=A.I.R. 1924 Lah. 744- 


-S. 21 (2)—Admission—Confession. 

The conduct and condition of the accused at the 
time of making the statement to the effect that he 
has committed murder may be proved by the police 
officer. 10C. L.J. 13 = 1° Cr. L.J. 193 = 2 Ind. Cas. 

95 *• 


5. Admission by pleader. 

--S. 21—Admission by pleader. 

An admission made by the counsel on a point of 
law cannot in any way bind client. 75 Ind. Cas. 
1048 = A.I.R. 1924 Lah. 702. 

-S. 21—Admission by pleader. 

A pleader has authority to admit certain fact so 
as to dispense with the necessity of further proof 
in a criminal case at the appellate stage. 112 Ind. 
Cas. 110=11 A. I. Cr. R. 243=29 Cr. L.J. 950 = 5 2 
Bom. 686=3° Bom. L. R- 646-A.I.R. 1928 Bom. 241. 

6. Admission in agreement to sell. 

.-S. 2i—Admission in agreement not clear. 

If there is no clear admission in an agreement, it 
affords no evidence on the merits. A.I.R. 1936 P. C. 
150=2 B. R. 491=38 Bom.L.R. 690 = 60 Bom. 634 = 
64 C. L. J. 21=63 I. A. 248 = 71 M. L.J. 691 = 162 
Ind. Cas. 17 = 1936 O.W.N. 418 (P.C.). 

7. Admission and confession. 

--S. 21—Admission and confession—Distinction. 

Admission is usually applied to a civil transaction, 
and to those matters in criminal cases which do not 
involve a criminal intent. While the term confession 
is usually used in criminal Court as denoting an 
acknowledgment of guilt. Admission in a civil suit 
that a document is genuine cannot in the forgery 
case be regarded as confession at all. 1929 Cr. C. 
i 94=A.I.R. 1929 Cal. 539. 

8. Admissions—Confessions. 

-Ss. 21 and 29—Admissions—Confessions. 

Confession which is not admissible under S. 164, 
Criminal P. C., cannot be admitted under S. 21 or 
S. 29 of the Evidence Act. A.I.R. 1937 Nag. 257=38 
Cr. L.J. 987 = 20 N. L. J. 128 = 1. L. R. (1937) Na S- 
416 = 170 Ind. Cas. 868. 

——Ss* 21, 17—Admission—Confession, if should 
be admission within S. 17. 

What S. 21 , Evidence Act, makes relevant is an ad¬ 
mission, and while an admission includes a confession, 
the confession must still tw an admission within the 
meaning of S. 17 , Evidence Act, before it can be held 
to be relevant uuder S. 21 . It is necessary, therefore, 
that the statement of an accused person, to be relevant 


-Ss. 21, 26—Admission—Unrecorded confession 

—Whether can be proved by oral testimony of Magis¬ 
trate. 

Under S. 21, Evidence Act, a confession, being a 
species of admission, would be relevant and can be 
proved as against the accused unless it can be shown 
that there is some provision of law which excludes 
the proof of such a confession. If a confession is 
made to a Magistrate himself, then that confession 
is obviously made “in the immediate presence” of 
the Magistrate, and the requirements of S. 26 are 

satisfied. A.I.R. 1934 All. 35 * =3 A.W.R. 459 = *934 
A. L.J. 178=36 Cr. L.J. 45=56 All. 73 °= *52 Ind. 

Cas. 174. 

-S. 21 — Admission—Extra-judicial confession. 

Extra-judicial confession to a doctor cannot carry 
the same weight as a confession duly recorded under 
S. 164, Criminal P. C., but it is admissible under 
S. 21. A.I.R. 1940 Pat. 163 = 19 Pat. 301=4* Cr.L. J. 
533 = 6 B. R. 577= 188 Ind. Cas. 57. 


-S. 21 — Admission—Extra-judicial confession. 

The Evidence Act deals with the particular subject 
of evidence including the admissibility of evidence and 
is a special law within the meaning of S. 1, Criminal 
P. G. It follows, therefore, that no rule about the 
relevancy of evidence in the Evidence Act is affected by 
any provision in the Criminal P. C., unless it is so 
specifically stated in the latter Code. 


The admission of a guilt in an application dictated 
to a petition-writer in a Magistrate’s Court and after¬ 
wards presented to the Magistrate, is admissible under 
S. 21, Evidence Act. It does not become irrelevant 
under S. 24 or S. 25 of that Act. There is nothing, in 
the Criminal P. C., which says that a confession 
contained in a document delivered to a. Magistrate 
shall not be relevant in spite of the provisions, in the 
Evidence Act. The application need not be verified in 
accordance with the provisions of S. 564, Criminal 
P. C. It is the statement in the confession and not 
the verification of the statement which affords the 
evidence that the accused is guilty. A.I.R* *939 An* 
242 = 1939 A. L.J. 107=40 Cr. L. J. 559 = li £K:' 
(* 939 ) AH. 377= *939 A.W.R. 190= *81 Ind. Cm. 640. 
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9. Admission—False charge. 

-S. 21 —Admission—False report. 

The appellant reported to the Police that two persons 
had caused the death of his child. The report was found 
to be false and malicious and he was convicted under 
S. 2ii } I.P.G. It was contended that the report by the 
accused was a confession and as S. 164, Criminal P.C.» 
was not complied with, it was inadmissible in evidence: 

Held, that at the time of reporting he was not an 
accused person but only a witness and the statement 
recorded was not a confession. It was, however, an 
admission and as such, relevant and admissible in evi¬ 
dence under S. 21, Evidence Act, subject to being pro¬ 
perly proved. A.I.R. t936 Pat. 35h~17P.LT. 472 = 
2 B.R. 643 (2) =37 Cr.L.J. 862 = 163 Ind. Cas. 805- 

1936P.W.N. 276. 


-S. 21—Admission—Scope of S. 21. 

S. 21 is not limited by the provisions of Ss. 164, 
342 and 364, Criminal P. C., as to the relevancy of 
admissions. A.I.R. 1936 Rang. 35 ° = 37 Cr.L*J« 
920=164 Ind. Cas. 162. 

10. Admission in criminal proceedings. 

-S. 21—Admission in criminal proceedings 

Admissions made by the parties in proceedings 
under S. 202, Criminal P.C., are relevant provided 
they are duly proved. A.I.R. 1934 Lah. 286=149 
Ind. Cas. 582 (1). 

11. Admission—If sufficient to pass title. 

-S. 21—Admission— If sufficient to pass title. 

Per Mudholkar, A person can get rid of his 
title to his property only by effectinv a transfer in one 
of the modes permitted by law. Admitting some one s 
rights, when in fact he has none, is not one of them. 
I.L.R. (1950) Nag. 633. 


12. Admission—Ignorance of rights- 

-S. 21— Admission-Ignorance of rights. 

Wrong admissions made in ignorance of legal rights 
have no binding effect. A.T-R. 194* Oudh 429=1941 
O.W.N. 648=1941 A.W.R. 395 = I 94 I R D - 359 = 
194 Ind. Cas. 161. 


13. Admission in Zamindari papers. 

—— Ss: 21 and 34—Admission in zamindari papers- 
Admissions in the zaminlari papers of the 
proprietor which are the books of account regular.y 
kept in the course of business, are admissible under 
S. 34, Evi. Act, and can be proved under S. 21 of 
the Act by or on behalf of the persons making 
them. A.I.R. 1940 Pat. 622=19 Pat. 398 = 7 B.R. 
170=191 Ind. Cas. 296. 


14. Admission—Proof. 

——Ss. 21 and 145 — Admission — Proof of 

relevancy and value of—Putting admissions to witness 
before proof, whether and when necessary. 

(l) A party’s previous admission is relevant under 
S. 21 and can be used as evidence against lam if that 
party has not appeared in the witness-box at all. 
The value of the admission as a piece of evidence 
depends on the circumstances of each case but 
ordinarily an admission is a valuable piece ol 
tvidence, 



(2) An admission is a relevant piece of evidence 
and can be used as legal evidence against a party even 
in cases where thepaity appears in the witness-box 
but makes no statement inconsistent or contradictory 
to that admission and a denial of that admission 
is not involved in the statement made by the party 
in the witness-box by considering the statement as 
a whole. In this case there is no conflict between the 
sworn word in Court and the previous admission and 
the case is, therefore, outside the ambit of S. 145, and 
therefore it follows that it is outside the rule laid 
down in A.I.R. 1015 P. G. 7. 

(3) Where a party has gone into the w ; tness-box 
on the point in issue and in the witness-box has 
made a statement inconsistent with the admission or 
the statement made in the witness-box involves the 
denial of the previous admission or runs counter to 
that admission, then the previous admission cannot 
be used as legal evidence in the case against that 
party unless the attention of the witness during cross- 
examination was drawn to that statement and he was 
confronted with the specific portions of that statement 
which were sought to be used as admissions. With¬ 
out complying with the procedure laid down in S. 145, 
the admission contained in the previous statement 
cannot be used as legal evidence against that party. 
A.I.R. 1946 Lah. 65=47 P.L.R. 391 (F.B.). 


15. Admission—Use in suits. 

-S. 21 — Admission—Use in other suits. 

A party is not bound by an admission in his pleading 
except for the purposes of the suit in which the plead¬ 
ing is delivered. It frequently happens that a party is 
prepared in a particular suit to deal with the base on a 
particular ground and to make an admission, put that 
admission is not binding in any other suit, and certainly 
not for all time. A.I.R. 194 1 Bom. 144=43 Bom. L. R. 
232= 194 Ind. Cas. 431. 

16. Bond and consideration. 

——S. 21—Bond and consideration. 

Executant of a bond or his representative is bound 
by admission made therein as to the receipt of considera¬ 
tion buiden of proving want of consideration is on him. 
105 Ind. Cas. 847 = 29 P L R. 110 = 9 L.L.J. 511 = 
A.I.R. 1927 Lah. 800. 

-S 21—Bond and con s idertion—Admission of 

executant how far binds his representative. 

Where the execution of a mortgage deed and receipt 
of consideration is admitted by its executants, their 
admission is evidence against the mortgagors and their 
representives in interest under S. 21, Evidence Act. The 
burden of proving that the consideration was not as that 
stated in the deed is on the executants and their 
representatives in interest. 1 Pat. L.W. 413 — 39 Ind- Cas. 

635 - 


-S. 21—Bond and consideration. 

A recital as to the passing of consideration of a 
mortgage deed is admissible in evidence against the 
mortgagor’s transferee under S. 21, Evidence Act. 21 
Ind. Cas. 841 (All-). 

-S. 21—Bond and consideration — Mortgage— 

Admission of passing of consideration—Admissibility in 
evidence against purchaser, 
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An admission made in a mortgage deed and before 
the registering officer by the mortgagor as to the passing 
of consideration is admissible in evidence against the 
auction purchaser of the equity of redemption. 35 All. 
353 = 11 A L-J. 37« = 2i Ind. Gas. 619. 

-S. 21—Bond and consideration. 

The recital in a mortgage deed and the admissions 
made by mortgagor at registration as regards the pay¬ 
ment of consideration are admissible in evidence against 
a subsequent auction purchaser of the mortgaged 
property. 21 Ind. Cas. 554 (Oudh). 

-Ss .21 and 18 —Bond and Consideration— 

Admission by mortgagor—Transferee. 

Under S. 21 , a recital by the mortgagor in the 
mortgage deed that he received the consideration 
is admissible in evidence against the transferees of 
the equity of redemption from the mortgagor. A 
finding based on such recital is a finding of fact and 
conclusive in second appeal. 10 A. L-J. 390=17 
Ind. Cas. 644 . 


17. Cess return. 

-S. 21—Cess return. 

The Road Cess Act does not stand in the way of 
admission of road cess return filed by the entire 
body of landlords and the statements made by all 
the proprietors can be used by one of them against 
the other. A.I.R. 1937 Pat. 561 = 4 B. R. 98 = 172 
Ind. Cas. 129 . 

-S. 21—Cess return. 

Road cess returns are admissible only against 
the maker. 89 Ind. Cas. 747 = 42 C- L. J. 14 = A.I.R 
1925 Cal. 1189 . 

-S. 21—Cess return. 

S. 95 of the Cess Act restricts the provisions of 
S. 21 of the Evidence Act and makes the exception 
to that section inapplicable to the case of these 
returns- A return cannot be us^d under any circum¬ 
stances in favour of the person making it but it can 
be used by others for a purpose not directly connec¬ 
ted with the statements made in the return. 79 Ind. 
Cas. 412 =A.I.R. 1925 Cal. 408 . 

——S. 21—Cess return. 

Where the Road Cess Return was signed by the 
landlords, it would be admissible as against them. 
68 Ind, Cas. 676 = A.I.R. 1923 Pat. 163 . 


18. Compromise. 

-S. 21 — Compromise—Unregistered compr 

mise as to building. 

—Defendant allowed to build structure on si 
worth less than Rs. 100 —Payment of Rs. 50 
plaintiff Parties acting on compromise —Subs 
quent suit by plaintiff for removal of building 
Compromise unregistered—Admissibility. 

Held, that though unregistered, the compromi 
was admissible, and as the parties had enjoy 
benefit under it, the plaintiff could not be allowi 

!S/ es . ,1 £ from Jt - A.I.R. 1934 Oudh 116 = U O.W.l 
450=148 Ind. Ca s . 867 , 


-S. 21 — Compromise — Unregistered-deed — 

Statement in unregistered compromise is admissible 
as admission. 

A compromise-agreement operating as a lease 
requires registration notwithstanding the fact that 
it has been embodied in a decree, and such an 
agreement, if unregistered, will not be admissible as 
a lease, although a statement in it may be admitted 
as an admission. When such a statement is admitted 
as an admission it is only a piece of evidence and it 
is open to the party who has made the admission to 
show that it was made-in circumstances which did 
not make the admission binding on him or her as 
the case may be. A.I.R. 1930 Cal. 559=126 Ind. Cas. 
7 » 5 - 


19. Construction of documents. 

-S. 2i—Construction of document—Party’s 

improper construction—No admission. 

It docs not matter what view a plaintiff or a 
defendant may take of his obligations. In questions 
of construction of documents it does not matter in 
the least whether a litigant calls a document “a 
contract” or by any other name; its true construction 
is entirely for the Court. Where a manifestly im¬ 
proper construction (to his own prejudice) was 
originally apparently admitted by a party, 

Held, that the Court should apply the right con¬ 
struction only. A. I. R. 1921 All. 399. 

20. Co-party. 

-S. 2i—Co-party. 

An admission of judgment by one of severa 
defendants is no evidence against his co-defendant: 

11 L. L-J. 404 = A.I.R. 1929 Lah. 721. 

-S. ax—Co-party. 

The fact, that one of the defendants was present 
at the time when measurement was made and map 
prepared and took party in the batwara proceedings 
in which the land in dispute was mentioned as Plaintiff’s, 
is certainly evidence though not binding as an admission 
upon the defendants who claim under an independent 
title, go Ind. Cas. 643=A.I.R. 1926 Cal. 290. 

-S. 21—Co-party. 

The admission of one party may be given in evidence 
against another, when the party against whom the ad¬ 
mission is sought to be used has a joint interest with the 
party making his admission in the subject matter of the 
thing to which the admission relates. 61 Ind. Cas. 544 
=25 C.W.N. 8g=A.I.R. 1921 Cal. 197. 

-S. 21—Co-party. 

An admission of one defendant in a written state¬ 
ment in a suit will not be evidence against others unless 
it is made evidence at the trial by examining that 
defendant who made the statement. 29 Ind. Cas. 924 
(Mad). 

2x. Creditor and debtor. 

■-S. 21—Creditor and debtor. 

Entry in a bond that no other sum is due is not 
binding on creditor but is only an admission in favour 
of debtor. 93 Ind. Cas. 9g6=A.I.R. 1926 Lah. 381. 

-Ss. 21 and 32 (2)—Creditor and debtor. 

Entries by a creditor in the Samadaskat book of 
his debtor mentioning the fact of the debt and the 
deposit of the title deeds come under S. 21 (2). Admis¬ 
sions in favour of the creditor are not excluded, if 
admissible under S. 32. 14 Bom. L- R. 1020=17 Ind. 
Cas. 722. 
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aa. Deposition in previous suit. 

,g t 2l _Deposition in previous suit. 

A deposition of a person in a suit to which he wasnot 

evWence'agaimt^those who claim under 
or from him. . r . tipr 

sible in evidence under n S \r ’ q\V.N. 268— 17 

plaintiff. A-I.R. *933 Oudh 10 U u aN. 

R. D. 274=8 Luck. 443— *50 I™ 1 - Cas - - u - 

23. Divorce case. 

S. 21—Divorce ca s e-Intercepted correspon- 


- S . 21— Evidentiary value. 

An admission made in a Court of ^w^dcuM 
carries with it great weight u» . it operates, 

and binding on however rests 

as an estoppel. The hurclen^ him h ; s heirs, 

heavily upon the party * a nfi Tnd Cas. 

Bom. 147- 

_S. 2 i—Evidentiary value. 


dence—Admissibility. 

! = - t ggS 

X w pp £ 

SE™ adS" A. \\ {*6 f= 

1945 O.W.N. (C.C.) 384= 1945 A.W.R. (C.O.) 245 

24. Effect of. 

45 s. 21 and 145—Effect of. 


I, is .unsafe, if not "I'^V„SSta£'” the 

SgS 55 S e b '«SS«W. s? -»*•«- ° r 

the defendant alone. 107 Ind. Ca.. - 14 - 

§ 2I —Evidentiary value 


-A • ——— -1J /* 

Where it is an admission which goes to the roo o 
the case which is relevant under S. 21, Evidence Act, 
and Us ’relevancy is not affected by the quest,o„ 
whether the party may or may not have given vi 

consistent with the statement contained in it it is 

necessary to observe strictly the provisions of b._i 4 fi. 

A.I.R. 1936 Pat. 588=17 PL.T. 621=3 B-R- 
Ind. Cas. 805= *93f> P-W.N. 635- 

25. Evidentiary value. 


— — S. 21—Evidentiary value. 

The rule contained in S. 21 is that admisMons^^are 

relevant and provable, but if theya f 

then generally they are not receivable in evidence. ^ 

the admission is a self-harming or » f 

exceptions, it is usually considered as a proof of Y 

satisfactory kind. Admissions are valuable pieces > 
evidence, as the rule is that what a Party a dm.ts to be 

true is presumed to be true unless ‘ party 

established. Under this section admissions of a par y 
on a point at issue are, therefore, relevant pieces of 
evidence in support of that issue, and u'i •• 
anything else in the Evidence Act or any other statut 
which enjoins that such admission in any P - that 
contingency would not be used as lega < . . certa ; n 

they would not be used without compiymg wUh certain 
formalities, it will not be possible to hold ‘hat ey 
are inadmissible in evidence On the othc «y 

will be treated as good evidence m a _ p 
particular circumstances, their value is o 

ESte A.I.R. .946 Lah. 65=47 P L R- 39 1 (F.B 0 . 

-S. 21—Evidentiary value. 

A Court, when asked to comidrr tho wcigM 

admission by a party, cannot '» ation by the 

of its own without any plea or p Mad 133 = 

party making the admis ’ io JJ; l ^v ' R q 10=^037 M.W.N. 
(1937) 2 M.L.J. 5 ii= 4 6 M L.W. 910 i.u/ 

I 1285-* 176 Ind. Cas. 639. 


, • • which a partv makes, is evidence 

J'imtVmand may properly 

^r^ayt^ rnado. 90 W. Ca, 4B7 
= A.I.R- 1926 Oudh 41. 

_ S . 2t—Evidentiary value. 

.1 nHintiff’s predecessors-in- title made an 

In iq° 3 . th( plaintiljs P , (hem against their 

admission in a case i » ^door existed at A in 
step-mother to the rffcct ‘ha^ do or ^ had bccu 

Opened by'"h= father of the present defendant. 

Held, that this^ ad ^^p' defendant father 

K‘rto',' 9 a o3 OP A.I.R. r 9 „ Lah. 808 . 

_ s . 21—Evidentiary value. 

What a party admits to be J^ptioi-Tu Rebutted, 

presumed .0 ^ “ » be established. 

the tact admitted must o nd . Cas. 

, Lah. 137 = *35 P- L K| * 9 -° J 

_ s 21—Evidentiary value. 

An admission by . p.r.» 

V‘ 8; 6 (ftad.). 


-Ss. 2. and 3, -Evidentiary value 


-^S. 21 -- 

1 the effect of creating title 

A mere admission has not *e effee o would have 

though in the event of £ lc C *\ nd %*s. 983 (Cab) . 
bound the party so admitting. 3 / 

_ S . 21—Evidentiary value. 

The foT.Sd not Hghtlygo behind 1 432 

^LA. £5 = 15 C AV-N. 34^-9 (i9i j 

mi. Ca, 9.3 (P.C.). 

_S. 21 —Evidentiary value. 

. .-rviitlrd to a declaration of pro- 

A P lainU ht ’ S in i he face of an admission by the 
prietory right m the l ■ . had only kan and 

plaintiff's predrees o n i a i,>tiff may have evidence 

kunhi rights though the ” V lQ thc 

Sdr^rtu) 1 . MAV.N. 91=9 M.L.T. 2,8 = 
g Ind. Cas. 3 2 9- 



4°7 


408 


Evidence Act (I of 1872) — S. 21—26. Execution proceedings. 


26 . Execution proceedings. 

-S. 21—Execution purchaser—If represen¬ 
tative of judgment-debtor. 

A statement by way of an admission made by a 
person cannot be used by him as evidence in his 
favour nor by his successors-in-interest or legal 
representatives. For the purposes of this rule, an 
auction-purchaser at a Court sale cannot be con¬ 
sidered to be a successor-in-interest or a legal 
representative of the judgment-debtor, whatever 
may be the natural relationship between them. 
A.I.R. 1948 Pat. 426 . 

-S. 21 —Execution purchaser —Bound by 

admission of judgment-debtor. 

A purchaser at an ordinary execution sale is in 
privity with and the representative-in-interest of 
the judgment-debtor within the meaning of S. 21 
of the Evidence Act, so as to be bound by his 
admissions. He cannot contend that the terms of 
the bargain were unconscionable. 78 Ind. Cas. 338 
= A.I.R. 1924 Nag. 208 . 


-S. 21 —Pedigree. 

From the mere fact that a pedigree is filed by 
a person, it cannot be assumed that he admitted 
all the relationship stated in it to be correct. 69 
Ind. Cas. 421 = 9 O. L. J. 186=26 O. C. 109 = 
A.I.R. 1922 Oudh 218 . 

-S. 21 —Pedigree. 

The admission of the correctness of a pedigree 
table by a person will be very strong evidence 
against him, though he will not be estopped from 
proving that it is incorrect. 6 P.W.R. 1913 = 142 
P.L.R. 1913 = 18 Ind. Cas. 611 . 

30 . Police file. 

-S. 21 —Police file. 

Plaintiffs having to prove loss of certain 
account book m his custody cannot Put in police 
file of alleged theft from his house. 4 L. L.J. 
418 = A.I.R. 1921 Lah. 332 . 


27 . Insolvent. 


31 . Procedure. 


-S. 21 —Insolvent—Admission by. 

The admissions, of an insolvent, if made after 
the Act of Insolvency, cannot furnish evidence 
against another insolvent or as against the Official 
Assignee. 66 Ind. Cas. 15 = 49 Cal. 93 = 34 C. L.J. 
107 =A.I.R. 1922 Cal. 267 . 

-S. 21 —Insolvent — Deposition under S. 36 

of the Presi. Towns Ins. Act—Admissibility. 

The deposition of an insolvent examined under 
S. 36 of the Presidency Towns Insolvency Act 
and reduced to writing is admissible as evidence 
against him in a criminal charge. 46 Cal. 996=54 
Ind. Cas. 478 . 


28 . Joint family. 

-S. 21 —Joint family—Son is not represen¬ 
tative of his father. 

In a joint Hindu co-parcenary a son does not 
derive interest in the co-parcenary property 
through his father and hence the sons cannot be 
said to be the representatives in interest of the 
father. A.I.R. 1946 Nag. 84 = I.L.R. ( 1945 ) Nag. 
892=1945 N.L.J. 630 . 

-S. 21 —Joint family. 

The admission of a member of a Hindu family 
that the family is not joint and that certain pro¬ 
perties belong exclusively to a certain other 
member there of is not admissible against other 
members who contend that the family is joint. 61 
Ind. Cas. 544=25 C.W.N. 89 =A.I.R. 1921 Cal. 197 . 


29 . Pedigree. 

-Ss. 21 , 18 —Pedigree filed by person. 

The pedigree filed by a person, if admissible is 
a relevant admission under S. 21 against the 
representative-in-interest of that person and 
admission within the definition of S. 18 . A.I.R. 1934 
P. C. 157 =U O.W.N. 889=40 M.L.W. 217=1934 
£.LJ .779 =4 A.W.R. 46=61 I.A. 2 c 6=67 M.L.J. 
«? = 15 J PX - T * 531 = 60 C.L.J. 67 = 1934 M.W.N, 

L-R. 867=38 C.W.N. 1101=56 All, 
468=150 Ind. Cas. 545 (P. C.). 


-Ss. 21 and 145 —Procedure — Previous 

statement of witness—Admission in—Admis¬ 
sibility of. 

(Per Lai. J. M. )—When a statement containing 
an admission is tendered in evidence and the 
maker of that admission had not been confronted 
with the statement, the admissions are admissible 
in evidence under S. 21 of the Evidence Act, and 
can be taken into consideration. 

(Per Haider, J. M. I.—Where it is intended 
to contradict a witness by his previous statement 
made in writing his attention must be called to 
those parts of the previous statement which are 
contradictory to his present statement. The 
direction made in S. 145 of the Evidence Act is 
mandatory. 1949 R. D. 223 . 

——Ss. 21 and 145 —Procedure. 

Where a letter written by the defendant to the 
plaintiff contains passages some of which amount 
to pure admissions and others amount to contradic¬ 
tion of the evidence given by him in Court, the 
plaintiff is not entitled to use the passages in the 
letter as admissions against the defendant under S. 
21 of the Evidence Act without complying with the 
provisions of S. 145 of that Act. A.I.R. 1949 Orissa 
27 . 


-Ss. 21 and 145 —Procedure—Previous admis¬ 
sion made by party to suit—Admissibility- 
Compliance with S. 145 —If and when necessary. 

Under S. 21 of the Evidence Act, a party’s previ¬ 
ous admission is relevant and can be used as evi¬ 
dence against him if that party has r.ot appeared 
in the witness box at all. The value of that admis¬ 
sion as a piece of evidence depends on the circum¬ 
stances of each case but ordinarily an admission is 
a valuable piece of evidence. An admission is a 
relevant piece of evidence and can b e used as legal 
evidence against a party even in cases where the 
party appears in the witness box but makes no sta¬ 
tement inconsistent or contradictory to that admis* 
$ton and a denial of that admission is not involved 
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in the statement made by the party m the witness- 
box by considering the statement as a whole. A 
previous admission of a party who has gone into 
the witness-box on the point in issue and m the 
witness-box has made a statement inconsistant with 
the admission or the statement made in the witness- 
box is such which involves a denial of the previous 
admission or runs counter to that admission, then 
the previous admission cannot be used as legal evi¬ 
dence in the case against that party unless the 
attention of the witness during cross-examination 
was drawn to that statement and he was contronted 
with specific portions of that statement which were 
soughtto be used as admission. Without complying 
with the procedure laid down in S. 145 of the Evi¬ 
dence Act, the admission contained in the previous 
statement cannot be used as legal evidence against 

that party. 223 Ind. Cas. 579 = 47 F.L.R. 391 = A.I. 
R. 1946 Lah. 65 (F.B.). 


-S. 21 —Procedure. 

If a party wants to rely on the opposite party’s 
admission, he must take the ad mi ss > on as a whole 
and not pick out a portion of it. A.I-R. 1934 Oudh. 
370=11 O.W.N. 579=151 Ind.Cas. 297. 


him as an admission by merely filing an attested 
copy of that statement, without putting it to the 
party concerned. A.I.R* 1934 Lah. 753 — 155 Ind. 
Cas. 819 . 

-S. 21—Procedure. 

Admissions cannot be used against a party unless 
they are put to him and an opportunity is afforded 
to him to explain them if they are capable of 
explanation. 31 P.L.R. 472 = 12 L. L- J. 149 A.I.R. 
1930 Lah. 714 . 

-S. 21—Procedure. 

Where in cross-examination a witness admits 
that a statement previously made by him is false 
he ought to be asked in re-examination why he 
made a statement which was false- The mere fact 
that the witness acknowledges the previous state¬ 
ment to be false is no justification for rejecting 
such previous statement, if on other grounds the 
Courtis able to reach the conclusion that state¬ 
ment is in substance true. 6 O.L.J* 210 — 20 Cr. L. J. 
465 = 51 Ind. Cas. 449 . 

32. Recitals in deeds. 
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___S. 21—Procedure—Whole to be proved. 

An admission must be read as a whole. It cannot 
be divided in parts and the, plaintiffs allowed to bind 
the defendants to the portion which is in their 

favour and reject that which is against them. 40 

P.L.R. 531. 


S. 21—Procedure 


Where there is no evidence against a person con¬ 
necting him with an offence except his own state¬ 
ment or admission, that admission must either 
taken as a whole against him or not betaken mto 
consideration at all. 138 Ind. Cas. 217 — 33 P.L*. 
287=33 Cr. L.J. 570. 

——S. 21—Procedure. 

The prosecution cannot rely upon an admission 
made by an accused person to the police wit ou 
other proof and, even if it could so rely, »t w ould 
be bound to take admission as whole.A. 1.JK. V 
Mad. 24=34 M.L.W. 858=1931 M.W.N. 1138-61 
M.L.J. 860=33 Cr. L.J. 173 = 135 Ind. Cas. 590 (1). 


—S. 21—Procedure. 

A party cannot disconnect a so-called admission 
of his adversary from the context in which it 
appears and use a part of it in his favour. 11 
255=18 Ind. Cas. 878. 


■S. 21—Procedure. 

Where a statement made by a party in a prior 
suit is relied on as an admission in a subsequent 
suit, he must be asked to explain it when he is in 
the witness-box. 170 Ind. Cas. 315 — 39 P.L.K. 
200 , 


——S. 21—Procedure. 

A previous statement made by a party cannot be 
made legal evidence in the case and used against 


_S. 21—Recitals in deed. 

Rerital in deed executed by Hindu widow is 
admissible as evidence of legal necessity. 80 Ind. 
Cas. 31=46 All. 822 = 22 A- L-J- 753 = 5 L-R.A. Civ- 
556 = A.I.R. 1924 All. 902 . 


S 21-Recitals in deeds—Admissibility. 


The statement as regards boundaries of certain 
land made in kabuliyat is admissible in evidence 
against one of the parties, it not being a case of 
rerital of boundaries in a third party document. 
A.I.R. 1936 Cal- 456 = 40 CAV-N. 566=166 Ind.Cas. 

460 . 


_S. 21—Recitals in deeds. 

Recitals in document between third parties is 
altogether irrelevant. A.I.R. 193 ^ Lah. 114. 


S. 2I —Recital in deeds—Private document— 
Admissibility. 

Though a statement is made in a private document 
it is not by itself proof of its truth or any more 
admissible to prove the truth of the matter stated 
than an oral statement by the same person. 37 Cal. 
467=14 C.W.N. 114=11 Cr.L.J. 453=7 Ind.Cas. 

359* 


33. Recital in kobala. 

_§. 21 _ Recital in kobala could be shown to 

be wrong- 

The recital in the defendant’s kobala where the re¬ 
venue payable in respect of the two mo u zas pur¬ 
chased by the latter is stated to be Rs. 200 a year 
is a statement of a fact and at the most can be taken 
as an admission which is not conclusive and would 
be explained away and shown to be wrong. A.I.R. 
1937 Cal. 159=4! C.W.N. 281 =I.L.R. 0937 ) 1 Cal. 
665=66 C.L.J. 180=171 Ind. Cas. 237. 
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-S. 21— Recitals in kobala. 

An assertion in the kobala executed by a tenant 
in favour of his transferee, that his right in it was a 
permanent one is admissible under S. 13 in evidence 
in a suit fot ejectment of the tenant where permanent 
tenancy was claimed. 83 Ind. Cas. 948=39 C.L. J. 
526=A.I.R. 1924 Cal. 991. 

34. Recital in petition to Government. 

-S, 21— Recitals in petition to Government, 

A genuine petition of appeal produced from the 
Government Secretariat, even though it may not bear 
the signature or thumb mark of the party, is admis¬ 
sible in evidence, but a statement made in it by the 
appellant in his own interest about his alleged 
relationship with a certain person cannot be admis¬ 
sible in evidence unless such statement has been 
brought home to the appellant as his own. A.I.R. 
1931 Oudh 177=8 O.W.N. 349 = 136 Ind. Cas. 642. 


35. Recitals of admissions in judgment. 


Ss 21, 35—Recitals of admission in previous 
judgments. 


A statement in a judgment that one of the parties 
to it had made an admission as a witness is not 
admissible under S. 21, Evidence Act, as it is only 
secondary evidence of such admission. In the case of 
an admission it is very important to have the precise 
words of the admission. Such a statement is also not 
admissible under S. 35. A.I.R. 1935 Mad. 268 = 40 
M.L.W. 810=154 Ind. Cas. 753. 


36. Report of plaintiff’s manager. 

-——s. 21 —Report by plaintiff’s manager — Admis¬ 
sibility against plaintiff. 

In a dispute relating to the construction of a b u ndh 
between the parties, the defendant sought to produce a 
report made by the plaintiff’s manager containing a 
note to the effect that the bundh was constructed on 
behalf of the defendant, on the ground*" that ' tht? 
manager purported to act as agent of the plaintiff and 
wa6 authorized by him to make the statements: ' 

Held, tli at the report could be admitted in evidence. 
A.I.R.. 1941, Pat. 260=7 B.R. 897=22 P.L.T. 699= 
195 Ind. Cas. 313. 

37. Representative. 

——S. 21—Representative. 

The father’s admission in a previous suit cannot be 
used against a son in a subsequent suit if the latter 
does not derive his interest in the subject-matter of 
the subsequent suit from the former. Nor can the 
father be regarded as having been expressly or 
impliedly authorised by the son to make the admission. 
In a suit by reversioners for recovery of property 
they, in no way, claim through their parents nor could 
their parents be regarded as authorised to make the 
admissions. Therefore admissions by parents in 
former suits are irrelevent and inadmissible. 18 

C.W.N. 718=24 Ind. Cas. 311 (P.C.). 

*- S - ** — Representative — Admission by one 

reversioner does not bind another. 

One reversioner Bhould not be regarded as deriving 
his interest from another in whom no interest ever 
vested, even though that other was his own father* 


So, an admission made by one reversioner does not 
bind another even though that other is his son. - 68 
Ind. Cas. 566=A.I.R. 1921 Nag. 153. 

-S. 21 —Representative — Admission by one of 

two brothers, whether binding on the other. 

An admission by one of two brothers is not binding 
on the other. 24 Ind. Cas. 105 (All.) 

38. Scope and construction. 

-S. 21—Scope and construction. 

S. 21 (3), which lays down that an admission may 
be proved by or on behalf of the person making it, 
if it is relevant otherwise than as an admission, is 
an exception to the general rule and as such should 
be strictly construed. That clause is intended to apply 
to cases in which the statement is sought to be uSed 
in evidence otherwise than as an admission, for ins¬ 
tance as part of the res gestae, as a statement 
accompanying or explaining a particular conduct but 
it cannot be held that a statement which is inadmissi¬ 
ble in evidence under the general rule can be made 
admissible as such by reference to S. 21 (3). A.I.R. 
1930 Oudh 441=7 O.W.N. 683. . 


39. Self-serving statements. 

-S. 21—Self-serving statements. 

Allegation by a person in his application that he had 
made a prior application earlier would not by itself be 
evidence of the fact that such an application was 
given by him. A.I.R. 1943 Mad. 501 = (1943) 1 M.L. 

J. 386=56 M.L.W. 333 = *943 M.W.N. 445=213 Ind - 
Cas. 255. 


... 


S. 21—Self-serving statement. 

Where the question is whether a person is a bena- 
or real owner of property; 


• li 

Per Dawson Miller, C. J. — Even self-serving state¬ 
ments made by the person are admissible under S. il‘ 
if they render fact in issue highly probable. or highly, 
improbable. 




Per Mullick, J. —Admissions made by the dersbtf ip 
his own favour are not admissible. “ * 


i J * 




Per Poster, J. —Where the statements are made by 
the person in the course of his instructions to his 
local agent who assists him in acquiring the property 
they are admissible as res gestae. 93 Ind. Cas. 454= 
5 P.L.T. Sup. 1 = A.I.R. 1925 Pat. 68 (F.B.) 


-S. 21—Self-serving statements.' * 

The question was when A died." A mortgage-deed 
executed by A’s son in a 1892, in which, A is des¬ 
cribed as dead is admissible, and will be used in 
favour of A*s son as it is relevant otherwise than as 
an admission under S. 11 (2). 72 Ind. Cas. 985 — 
A.I.R. 1923 Cal. 378. 

-S. 21—Self-serving statements. 

Where the plaintiffs sought to establish their 
pedigree proving inter alia that A and B were 
brothers: Held that a statement to that effect made 
by one of the plaintiffs in a deposition ' given long 
before the controversy in the suit arose was admissible 
in evidence. 12 C.W.N. 266. 
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21—40. 


Solenamah. 


40. Solenamah. 

- S. 21 —Solenamah—Statements in. 

An admission by a party to a suit in the written stale- 
ment and Solenamah by which the suit is compro¬ 
mised, does not lose its evidentiary value on the 
Solenamah being set aside at the instance ot other 

parties. 22 C.W.N. 572 = 27 c - L J- 5^-45 Ind - 
Cas. 601. 


41. Solicitor's accounts. 

S. 21—Solicitor’s accounts—Entries in—Ate 
admissible. .. 

Entries in solicitor’s books of account regarding 
object of purchase for client are neither inadmissible 
nor irrelevant nor hearsay. 114 Ind. Cas. 505—1929 

A.L.J. 406 = 49 C.L..J. 335 = 33 -493-31 

Bom. L.R. 7 '°= 1( J 2 9 MAV.N. 422-30 M.L^VV. 833 — 

A.I.R. 1929 P.C. 77 = 57 M-L.J. 5 gl (*•'■*•)• 

^ 2 . Statement by deceased person. 

_S ai —Statement by deceased person—State¬ 
ment that a document is a copy of the original is 
admissible. 

The statement that a document is a copy of the 
original is admissible where made by a deceased person 
in a document relating to a relevant fact and also as an 
admission under S. 21. 117 I nd - 5 ^ 7 — 5 - J 

453=56 I.A. 146 = 33 C.W.N. 576 = 29 MX >\ -04- 
31 Bom. L-R. 756=49 C.L. J. 566—1929 MAV.i - 5 j 3 
A.I.R. 1929 P.C. 115=56 M.L J. 730 C 


43. Statement in sale certificate. 

——Ss. 21(f) and 32 —Statement in sale certifi- 

^Where the holding of tenants was purchased by the 
land-lord in execution of a money decree against them, 

a statement in the sale certificate as to me extent 

their holding is a statement against interest, when they 
held land in excess pfit, and hence admissible in evi¬ 
dence in favour of the land lord. 24 Ind. Cas. oj- 

(Cal.) 

-S. 21-Statement in sale certificate prepared 

from the information of the party himself Admissibility 

against a. stranger. . 4 f 

A statement in a sale certificate as to the amount ol 
rent payable-in respect .of the holding in dispute at a 
sale in execution of a decree obtained by the plaintin 
against a former tenant, prepared on information lur- 
ni8hed by the party himself, can be used on his behali 
and against a stranger only if it falls under one ot the 
exceptions to S. 2 1 of the Evidence Act. 31 C. 380. 

44. Statement as to rent payable in writ 

of attachment# 


admissible under S. 21, Evidence Act. Consequently, 
statements made to a Magistrate holding an enquiry by 
persons who air not even under arrest are admissible 

as against them as admissions. A.I.R. 194' Mad- 7 2 ° 
= 54 M.L.W. 81 =43 Cr.L.J. 3 = 1 94 1 MAV.N. 5 ° 5 - 

197 Ind. Cas. 81. 


-S. 21 — Statement—When admission. 

A statement may be used against a witness as 
admission but it cannot be used in confirmation of his 
testimony. Where a dispute between X and Y is whe¬ 
ther Y had agreed to make a purchase from X on a 
certain date, a statement in support of Y’s allegation in 
a letter writen by Y to a third patty is inadmissible 
either in cxarnination-in-chiel or in cross-examination. 

A.I.R. 1939 P.C. 146 = 50 M.L.W . 81=4! P.L lb 622 — 
182 Ind. Cas. 27 (P.C.). 


46. Subsequent statement by widow of donee. 

-Ss. 21, 32 (7), II—Subsequent statements by 

widow of donee anti donor to the effect that gilt was 
fictitious. 

Held, that the subsequent statements made by the 
widow of the donee, in a deed of relinquishment in 
favour of the donor, that the gift (the subject of relin¬ 
quishment) in favour of her husband was fictitious and 
the statement to the same effect by the donor in his will 
after the relinquishment of the same property in his 
favour, were admissible to prove the fictitious nature of 
the gift. These statements came possibly under the 
second exception of S. 21, Lvidonce Act, by being 
admissible under 8. 32 (7), Evidence Act and certainly 
under the third exception. The statements in question 
w-cre als 1 relevant under Cl. (1) of 8. it, Evidence 
Act, because they were inconsistent with the lact in 

issue. 

Held, also, that the statements in question were 
prompted by the exigencies ol the situation and could 
by no means be relied upon as representing the true 
state of facts and though the statements were admissi¬ 
ble they had little evidentiary value to prove the 
fictitious nature of the gift. A.I.R. 1936 Oudh 26=1937 
O.W.N. 1058= 13 buck. 697= 1 7 * Ind. Cas. 481. 


47 Will. 

-S. 21—Will—Statement in a will cannot be 

proved in maker's favour. 

A statement in a will suggesting an inference as to a 
fact in issue, cannot be proved by or on behalf of 
the person who made it 01 his 1 eprescntativc-m- 
intcrest. Even where two executors, who were mem¬ 
bers of the family, acted upon the will, still the 
statement cannot he treated as an admission by the 
members of the family that the statement m the will 
is true. 100 Ind. Cas. 835 = 26 C.W.N. 273 = 1 5 MLVV . 
404= A.I.R. 1922 P.C. 102. 


--8. 21—Statement as to rent payable Admissi¬ 
bility of. 

A recital in a writ of attachment is not admissible in 
evidence in favour of the maker of the statement and as 
against persons who claim under an independent title. 
31 C. 380, Foil. 15 Ind Cas. 540 (Cal.). 

45. Statement—When admission. 

-S. 21—Statements—When admission— Person 

making statements in enquiry by Magistrate, which 
do not implicate him subsequently becoming accused. 

A person who subsequently becomes an accused 
have made many admissions which do not imphca 
himself in any cr imin al charges, and these would c 


48. Woman describing herself as wife. 

_S. 21 (1)—Woman describing herself as wife 

of G in deeds when her marriage with G was not m 
dispute. 

Where a woman has described herself in deeds 
executed by her as the wife of one G when there was 
no dispute about her marriage with G, the statements 
made by her in such deed.-, are admissible and can be 
proved by her in a subsequent dispute where her mar¬ 
riage with G is questioned as she had special means of 
knowledge about her marriage with G. A.I.R. 1941 

Oudh 284=1941 O. VV. N. (C. C.) 249=194* A. W. R. 
(C.C.) 98 = 16 Luck. 615 = 193 Ind. Cas. 161, 
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49. Miscellaneous- 

-S. 21—Miscellaneous. 

A party may found his case entirely on what he has 
succeeded in getting out of the other side’s witnesses 
in cross-examination. A. I. R. 1933 Rang. 129=144 
Ind. Cas. 851. 

_S. 21 (1) and S 32 (5)—Miscellaneous—State- 

ment as to date of birth, when admissible. 

Statements as to the date of birth of a person con¬ 
tained in his deposition and in affidavits filed by him are 
admissible in evidence underS. 21 (1) read with S. 32 
if made by a person having special means of 
knowledge whether personal or hearsay. (1916) M.VV.N. 

208=3 L. W. 210=33 Ind. Cas - 9 6 9 - 


_§ 2l _Miscellane ous —Statements by pos tman 

in departmental enquiry—Admissibility. 

Oral and documentary evidence as to the statements 
of a postman in a departmental enquiry are inadmissible 
in evidence in his absence. iG Cr. L. J. 3 — 26 Ind. Gas. 


307 - 

_g. 22—Admission in maker’s interest. 

A party cannot use in his favour an admission by his 
predecessor made in his own interest. 41 Cal. 57 = 17 

G.W.N. 1013= 18 Cr.L j. 347=20. Ind. Cas. 78. 


__g 22 _Recital in bond—if admissible against 

representative of executant. 

An admission of receipt of consideration in a bond 
is evidence against the representative in interest of the 
executant of the bond. 35^11. 194 — 11 A.Lj. 221 18 

Ind. Cas. 744 - 


_g 2 2_Written document—Contemporaneous 

oral agreement—-Equitable principles. 

Where a written document is alleged to be governed 
by a contemporaneous oral agreement or statement 
of intention which must be inferred from the surround¬ 
ing circumstances, the court must be guided by 
S 92 of the Evidence Act, and the court cannot have 
recourse to those equitable principles which enable the 
Court of Chancery to give relief in those cases of 
which 2 De. G. &J. 98 and 4 De. G. & J. 16 are 
examples. 7 Bom. L.R. 669=30 Bom. 119. 

_S. 23—Admission in compromisers. 23 is no 

bar to use of admissions in compromise which is not 
rejected. 

The parties to a suit agreed to compromise it and 
executed a statement to that effect. A petition was 
presented stating that the case had been compromised 
with a prayer for decree. But it was signed by one 
defendant only; the other defendants disagreeing with 
its terms. Thereupon Court framed an issue to 
ascertain whether the compromise was binding on all 
the parties. Against the order of the court framing 
an issue and directing that enquiry to be made, the 
plaintiff filed an appeal which was dismissed, the 
Court holding' the inquiry. As a result of the inquiry 
by Trial Court, it was held that the compromise was 
not binding on all the defendants and the suit was 
dismissed. O n appeal, the District Judge held that 
as the compromise had been rejected and held not 
binding, and the appeal from the order was also 
dismissed, the admissions in the agreement could 
not be used as evidence as S. 23 acted as bar. 

Held, that the agreement between : the parties to 
compromise had been reduced to writing and had 
been filed in Court. It was wrong to say that the 


compromise was rejected and held not binding and 
that an appeal from that order was dismissed. The 
appeal was against the decision of the trial Court to 
make an inquiry against the binding nature of the 
compomise. Therefore, there had been no final 
adjudication by the District Judge that the compro¬ 
mise was not binding. It was necessary for the 
District Judge to decide whether the compromise 
propounded by the plaintiff was binding on the 
defendants and S. 23 did not present any bar to the 
proof of the compromise, if it was made as alleged 
by the plaintiff. 11 L*L. J. 446=A.I.R. 1930 Lah. 
293 - 


S. 23 — Admission before arbitrators — 


Value of. 

An admission before an arbitrator is admissi¬ 
ble in evidence although it is for the Court to 
attach whatever weight it thinks proper to it. 

S. 23 of the Evidence Act does not apply to such 
admission. 4 Pat. L.J.676 = (1920) P.H.C.C. 
52 = 52 Ind. Cas. 348. 


_S. 23—Admission before referee. 

Admissions to a person to whom the parties 
went for compromise are not inadmissible in 
evidence unless there was an express agreement 
that the evidence of the statements was not to 
be given. 95 Ind. Cas. 363 = A.I.R. 1926 Lah. 
548. 


--S. 23 —Applicability. 

S. 23, Evidence Act, is expressly limited to 
Civil cases. Once the Magistrate admits a talk 
of compromise, it is for him to assess its value. 
1936 M. W. N. 216 (1). 

_S. 23 — Land Acquisition proceedings— 

Negotiations—Offer without prejudice—Ad¬ 
missibility. 

• 

Where after a notification for the compulsory 
acquisition of land, negotiations are started with 
the owner of the property by the Government 
regarding price and certain offers are made bv 
the Government expressly “without prejudice 
evidence of these offers is not admissible in at) 
appeal by the owner from an award as to the 
price made by the District Judge. 92 Ind. Cas» 
319=A.l.R. 1926 Lah. 509. 'J 

-S. 23-Letters—S. 23 does not cover case of 

letters merely because of the inscription “with¬ 
out prejudice.” 

Letters having the inscription “without preju¬ 
dice” were accepted in evidence in lower Court. It 
was argued that they were inadmissible in evidence. 

Held, that the provisions of S. 23 under which 
the privilege was claimed did not cover the case. 
The provisions excluded from category of relevant 
evidence, such admissions as are made, either upon 
an express condition that evidence of it is not 
to be given or under circumstances from which 
the Court can infer that the parties agreed together 
that evidence of it should not be given. 

*4 

Moreover, where the defendant’s counsel ad* 
mits the letters in the trial Court, the privilege is 
withdrawn and the letters are free to be used in as 
evidence in a judicial proceeding. 6 O.W.N. 108 $^ 
A.I.R. 1930 Oudh 105. 
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-S. 24 

Synopsis. 

See also EVIDENCE ACT, SS. 30, * 33 , 

114-r ACCOMPLICE. 

z. Acceptance in part. 

2. Admissibility. 

3. Approver. 

4. Confession in police custody. 

See also—S. 26—EVIDENCE ACT. 

5. Confession—What is. 

6. Duty of Court. 

7. Evidentary value. 

8. Extra judical confession. 

9. Free confession. 

10. Inducement. 

See also (1) EVIDENCE ACT, S. 24—PERSON 

IN AUTHORITY. 

(2) S. 28. 

11. Persons in authority. 

12. Proof. 

See also CR. P. CODE, SS. 164, 364, 533. 

13. Retracted confession. 

14. Scope. 

15. Miscellaneous. 


-S. 24. 1. Acceptance in Part. 

-Acceptance in part—Confession—Confession 

must be accepted in its entirety. 

A confession must be accepted in its entirety so far as 
if affects the person making it. That is to say, anything 
which he puts forward in his confession by way of irri ¬ 
gation must be accepted, however improbable it may 
appear. The Court cannot accept only the inculpatory 
element and reject the exculpatory element. A. I. R. 
1946 All. 15=1945 O.W.N. (H.C.) 275 = 1945 A.L.J. 459 

S. 24—Acceptance in part. 

A conviction can be based on the judical confession of 
an accused. But where the judicial confession is die 
sole evidence against him, it must be accepted in its 
entirety including the exculpatory portions. A. I. R. 
*945 Lah. 43 = 46 P. L. R. 379 = 46 Cr. L. J. 736 = 
220 Ind. Cas. 325. 


S. 24—Acceptance in part — Confession — 
Conviction, when can be based on. 

Ordinarily, the conviction of the appellant based solely 
upon his statement should be allowed to stand only if 
there are very strong circumstances to warrant it. Each 
case must stand on its own circumstances, and where 
otherwise there is no sufficient evidence for conviction, a 
•It 1- * ^ aw s ^ ou ^ not supplement the prosecution 
evidence by selecting out of the statements of the accused 
person passages which might indicate the guilt to the 
^used and to reject those which go to exonerate him. 

*945 Oudh 235=1945 O.W.N. (C.C.) 44= *945 
A.W.R. (C.C.) 23 = 46 Cr. L.J. 629=219 Ind. Cas. 466. 


T • ®* 24 —Acceptance in part—Effect must be 
pvm to that portion which indicates that accused 
•cted under pressure—But this matter can only 
® considered by way of mitigation. 

A confession, if accepted at all, should be accepted 
• whole and not in part and, therefore, effect must 

8 P. Y. D—14 


be given to that portion of the confession which indi¬ 
cates that the accused acted, to some extent, under 
pressure. This, howeve, is a matter that can only be 
taken into consideration by way of mitigation of sen¬ 
tence. A. I. R. 1942 Lah. 271=44 P. L. R. 448 = 
44 Cr. L.J. 77 = 203 Ind. Cas. 488. 

- S. 24—Part relied on by Court—Other part 

proved to be false—Such part can be discarded. 

If any part of a confession is relied upon by a Court 
and there is no evidence to disprove another part of it, 
the whole confession must be accepted by the Court 
but this is not the case when part of it is proved false 
by other evidence. In such a case, this Court is entitled 
to rely on one part disregarding at the same time the 
other. A. I. R. 1941 All. 145=1941 A. L.J. 86=1941 
O. W. N. 337 = 42 Cr. L. J. 485 = 1. L. R. (1941) All. 
280 = 1941 A. W. R. (H.C.) 65=193 Ind. Cas. 873. 

- S. 24—Acceptance in part. 

It is not right for the Court to put reliance on a 
portion of the statement made by the accused person 
which would implicate him in tin; commission of a 
crime and to disregard another portion simply because 
it would go against the prosecution story. A.I.R. 
1940 All. 46=1939 A.L.J. 966 = 41 Cr. L. J. 258 = 1939 
A.W.R. 768=186 Ind. Cas. 192. 

- S 24—Part of it found false—Part found true 

may only be considered. 

Where a confession made by an accused is found to 
be partly false, the Court may consider only that part 
which is found to be true and need not take into con¬ 
sideration the rest of the confession. A. I. R. 1940 Lah. 
157=42 P.L.R. 1 =41 Cr. L.J. 576=188 Ind. Cas. 326. 

- S. 24—Acceptance in part. 

A Court is not bound in law to accept a confession as 
a whole. If the Court is satisfied that part of a con¬ 
fession is true and part is false, it can accept such por¬ 
tion as it finds to be true and reject the false portion. 
A.I.R. 1940 Pat. 541=4* Cr. L.J. 472=187 Ind. Cas. 

586. 

-S. 24 —Acceptance in part. 

Where there is no other evidence to show affirma¬ 
tively that any portion of the exculpatory element in the 
confession is false, the Court must accept or reject the 
confession as a whole and cannot accept only the in¬ 
culpatory element while rejecting the exculpatory 
elements as inherently incredible. A.I.R. *939 Lah. 534 
= 41 Cr. L.J. 150= I.L.R. (1 94 °) Lah - 217 = 42 P.L.R. 
711 = 185 Ind. Cas. 274 - 


-S. 24— Acceptance in part. 

Vhere there is evidence to show that any portion of 
cxclupatory statement in a confession by the accused 
ihercntly improbable, the Court is at liberty to 
ct that portion of the statement which appears to it 
>e so improbable and to a c t only upon that part of 
statement which is inculpatory. A. L R. '938 Lah. 
= 40 P.L.R. 265 = 40 Cr. L.J. 185 — 179 Ip d - ^ as - 2 37 • 

-S. 24-Acceptance in part—In absence of 
er evidence, if whole of confession should be 
epted as true statement. 

t cannot be said that in the absence of other evi- 
ce the whole of a given confession must be accepted 
a statement of truth in its entirety. It is true that 
a accused person makes a confession, the whole of 
t confession must be placed before the Court and ,s 
•ivable in evidence. But there is no rule of law 
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which compels belief in the statement of a witness. 
The Court, if it comes to the conclusion that the state¬ 
ment in its essential particulars is true, is entirely en¬ 
titled to disregard the statements which it may hold in 
the circumstances are not true. A.I.R. 1938 Pat. 258 
= 39 Cr. L.J. 554=19 P-L.T. 476 = 175 Ind. Cas. 300 

(s:b.). 

-S. 24—Acceptance in part—Part which excul¬ 
pates though inherently incredible should be ac¬ 
cepted when there is no evidence to prove that 
it is false. 

A confession must be accepted or rejected as a 
whole if it is to be relied on, the part which implicates 
as well as the part which exculpates though the part 
which exculpates may appear inherently incredible be¬ 
cause there is no evidence to prove that the part which 
exculpates is false. Judge must not leave out of his 
consideration when considering the truth or falsity of a 
confession or its parts, these probabilities and those 
presumptions which may properly arise from the other 
evidence on record, because little evidence is necessary 
to rebut statements which are in themselves inherently 
incredible, even when made by an accused in a 
confession. A.I.R. 1938 Sind 202 = 1.L.R. (1939) Kar. 
75 = 40 Cr. L.J. 93= 178 Ind. Cas. 520. 

-S. 24—Acceptance in part —Court, if can ad¬ 
mit only sclf-implicatory statement and exclude 
exculpatory part. 

Where there is no other evidence to show affirmatively 
that any portion of tjic exclupatory element in the 
confession is false, the Court must accept or reject the 
confession as a whole and cannot accept only the in¬ 
culpatory element while rejecting the exculpatory ele¬ 
ment as inherently incredible: 

Held, that where the accused confessed that he dealt 
a blow only in self-defence and also stated that deceased 
died as a result of an accidental hatchet blow from a 
prosecution witness and the statement as to cause of 
death was found false in view of the medical evidence, 
the exculpatory statement giving rise to the plea of self- 
defence being distinct and separate from statement as to 
cause of death, could be considered on merits. A. I. R. 
1937 Lah. 243=38 P.L.R, 105 = 38 Cr. L.J. 843=170 
Ind. Cas. 81. 

-S. 24—Acceptance in part. 

Where there is no other evidence than the confession 
is to be rejected or accepted as a whole; when there 
is other evidence whereby the truth or falsity of a part 
of the confession could be tested, the Court will test the 
truth or falsity of the confession by that other evidence 
and will use its discretion and will accept that part of 
the confession which it believes to be true and reject 
that part which it believes to be false. Where, however 
there is no other evidence as to certain facts to which 
the accused in his confession testifies and which are in 
his favour, the Court will accept these facts as true if it 
accepts the confession and draw from them the proper 
inferences in favour of the accused. A I R. 1937 Sind 
212 = 38 Cr. ^.J. 968 = 31 S.L.R. 460=170 Ind. Cas. 
827. 

-S. 24—Acceptance in part—Conviction sought 

to be based solely on accused’s statement—State¬ 
ment should be taken in its entirety. 

Where the conviction of the accused is to be based 
solely on his statement, the statement must be taken in 
its entirety and it is not open ^ the Court to rely on the 
incriminating portion of the statement of the accused 
and to exclude from consideration the exculpatory part 


thereof. A.I.R. 1935 Lah. 671 = 36 Cr. L. J. 966=37 
P.L.R. 492 = 156 Ind. Cas. 529. 

-S. 24—Acceptance in part. 

Where the conviction does not solely rest on a con¬ 
fession but it rests on the dying declaration and the 
circumstatial evidence also the Court is not bound to 
accept the confession in in toto. A.I.R. 1935 Pesh. 59=36 
Cr. L.J. 914=156 Ind. Cas. 6 . 

-S. 24—Acceptance in report—Confession must 

be taken as a whole—Self-defence. 

Where there is no other evidence to show affirma¬ 
tively that any portion of the exclupatory element in 
a confession is fake, the Court must accept are reject 
the confession as a whole and cannot accept only the 
inculpatory element while rejecting the exculpatory cle¬ 
ment as inherently incredible. A.I.R. 1933 L- a h. 232 
= 34 Cr. L.J. 318 = 34 P.L.R. 349=«42 Ind- Cas. 20. 

-S. 24—Acceptance in part. 

Where there is no other evidence to show affirma¬ 
tively that any portion of the exculpatory element in 
a confession is false, the Court must accept or reject 
the confession as a whole, and cannot accept only the 
inculpatory element while rejecting the exculpatory 
clement as lihercntly incredible. But it would be a 
dangerous doctrine to hold that, when an accused 
person has confessed, in every case, whether there was 
other evidence besides his confession against him or 
not, every statement made by him in his confession 
must be accepted as true. A.I.R. 1933 Rang. 204=35 
Cr. L.J. 262=147 Ind. Cas. 49. 

-S. 24—Acceptance in part—Rejection of ex¬ 
culpatory part, legality of. 

Where a confession comprises to parts, one being in 
culpatory and the other exculpatory, if there is no other 
evidence to show affirmatively that any portion of the 
exculpatory element in the confession is false, the 
Court jnust accept are reject the confession as a whole 
cannot accept only the inculpatory element while 
rejecting the exculpatory element as inherently incredible 
A.I.R. 1931 All. 1=32 Cr. L.J. 362 = 52 All. 1011 = 
1930 A.L.J. 1481 = 129 Ind. Cas. 258 (F.B.). 

-S. 24—Acceptance in part. 

When a part of the confession is found to be false 
the entire confession should not be rejected simply for 
that reason. If sufficient grounds exist, the part that 
charges the prisoner may be believed while that which 
is in his favour may be rejected. 132 Ind. Cas. 7 ° 
=8 O.W.N. 247=32 Cr. L.J. 830. 

-S. 24—Acceptance in part—Confession to be 

taken as a whole. 

Where there is no other evidence to show affirma¬ 
tively that any portion of the expulpatory statement in 
the confession is false, the Court must accept or reject 
the confession as a whole and cannot accept only the 
inculpatory element while rejecting the exculpatory ele¬ 
ment as inherently incredible. 129 Ind. Cas. 258 = 32 
Cr. L.J. 362=52 A. ioii=A.I.R. 1931 A. 1 = 193° 
A.L.J. 1481 = 1931 Cr. C. i (F.B.). 

-S. 24—Acceptance in part—Confession most 

be accepted as a whole. 

When the only account of what happened on the 
night of murder is given by the accused himself and it 
is his admission contained in that statement that 
forms the basis of his conviction, the state¬ 
ment should be accepted in its entirecty and if it esta- 
bilishes any mitigating circumstances the accused should 

.Li—a M 
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be given the benefit of it. 12 1 Ind. Cas. 178 — 3 1 
L.J. 226=31 P.L.R. 35=1930 Cr. C. 301= A. I. R- 
1930 Lah. 269. 

_S. 24—Acceptance in part—Confession not full 

—Court can reject portions that are false and 
deduce 


-S. 24—Acceptance in part. 


Where the confession is anything but a full confession, 
the Court is at liberty to use the confession as it stands 
and derive a deduction of the guilt of the man who made 
it even while rejecting portions of it which are false. 123 
Ind. Cas. 886 = 31 Cr. L.J. 575=6 O.W.N. ioi7 = A.I.R. 
1930 Oudh 113. 

-S. 24—Acceptance in part. 


When a confession is given in evidence, the whole of 
it must be given. But it cannot be said that if the Courts 
believe the confession it must also accept the circum¬ 
stances alleged by the accused in extenuation, however 
improbable may be the Court can believe that part of it 
which tells against the accused and reject that part 
which tells in his favour. 1930 M.W.N. 785. 

--S. 24—Acceptance in part. 

Per Mirza, J. —A confession in order to be relied upon 
need not make a clean breast of all the details in connec¬ 
tion with the crime, but if the Court is satisfied that it 
has been voluntarily made, it may take into consideration 
such parts of it as it may by itself or in the light of the 
other evidence in the case consider to be true. 120 Ind. 
Cas. 350=31 Cr.L.J. 97 = 31 Bom. L.R. 565=A.I.R. 
1929 Bom. 327. 

S. 24—Acceptance in part—Criminal Trial 


^ » — 

It cannot be said that a Court is not justified in hold¬ 
ing that a confession as a whole may be true, although 
a particular detail is false especially <Vhen the detail refers 
only to the motive. Courts of law cannot pick out 
different statements made by an accused and piece them 
together so as to make a new statement. 75 Ind. Cas. 
152 = 24 Cr.L.J. 904. 

Ss. 24 and 29—Acceptance in part—Confes¬ 


sion—Acceptance in part, if may be accepted or 
rejected in part. 

A confession is an evidence for the prisoner as well as 
against him and must be taken altogether. But it is 
only where no other evidence is forthcoming that this 
can be pressed to the extent of requiring that no part 
he accepted as true without accepting the whole. 26 
W.R. 15, Cr. and 25 W.R. 23 (Cr.). Poll. If other evi¬ 
dence incompatible with a part of the confession is on 
record, it may he relied on in preference to that part. 
20 Cr.L.J. 737 = 53 Ind - Cas. 145 (Nag-)- 

-S. 24 —Confession, acceptance in part Con- 

• v c . 1. _ _ ± a. 1 n 


Confession must be considered as a whole. 

If accused is to be convicted on his confession, it 
must be taken as a whole and it would be unsafe to use 
the part against him and discredit the part in his favour. 

39 Cal. 855 and 21 Cal. 955, Foil. 109 Ind. Cas. 605= 

27 M.L.W. 318=1928 M.W.N. 161=9 A.I. Cr. R. 
493= 2 9 Cr.L.J. 589=1 Mad. Cr. C. 113=A.I.R. 1928 
Mad. 493=54 M.L.J. 607. 

-S. 24—Acceptance in part—Confession must 

be read as a whole—Exception. 

A confession or statement of an accused person must 
be read and accepted as a whole unless there is evidence 
to contradict any portion thereof in which case such por¬ 
tion may be rejected. 99 Ind. Cas. 71 = 28 Cr. L.J. 39 = 
A.I.R. 1926 Lah. 554. 

-S. 24 —Acceptance In part—Confession must 

be accepted as a whole. 

Where the only evidence against the accused is his 
confessional statement, the Court must accept the whole 
of the confessional statement. 88 Ind. Cas. 455 = 26 Cr. 
L.J. 1143=A.I.R.1925 Mad. 1069. 

-S. 34—Acceptance in part. 

Though, no doubt, when portions of the statement are 
admitted, the persons affected thereby may demand that 
the statement should be admitted and considered in its 
entirety, yet the principle that portions of a statement or 
confession may be admitted and others excluded is recog¬ 
nised in the Evidence Act itself. If and when certain 
facts are deposed to as discovered in consequence of 
information received from the accused when i*i custody 
of the Police, so much of the information as relates 
distin ctly to the fact or facts thereby discovered will be¬ 
come admissible. IQ Cal. ifi*i==A.I.R. 1022 Cal. 242 . 


fession—If must be accepted or rejected in 
entirety. 

Although a confession must he taken as a whole and 
considered along with the admitted facts of the case, the 
Court is at liberty to disregard any statement in the 
confession which it disbelieves. 19 Cr-L.J. 785=46 Ind, 
Cas. 705. (Nag.). 

2. Admissibility. 

-S. 24—Confession suspected to have been in¬ 
duced by person in authority—Admissibility. 

Where there is good reason for the suspicion (hat a 
confession has been caused by inducement having refer¬ 
ence to the charge against the accused person proceeding 
from a person in authority, the confession is inadmissible 
in evidence in view of the provisions of S. 24 of the 
Evidence Act. A.I.R. 1950 Cal. 427 = 4 A.I.Cr.D. 527. 

- S. 24 —Confession— Voluntary character 

Confessions recorded with policeman standing 
guard and with confessing accused in handcuffs 
—If voluntary. 

The accused must be free and unhampered at 
the time when his confession i 1 * recorded and 
should not be subject to the influence of the police. 
Where a police constable was standing guard 
when the confession of accused persons were re¬ 
corded, and two of the accused were handcuffed when 
their confession were recorded, it cannot be said 
with confidence or certainty that the accused were 
not under ‘.he influence of the police. I.L.R. (’948) 

Nag. 147=49 Cr. L.J. 561 = A.I.R. 1948 Nag. 
344=1948 N. L. J. 489. 

_—S. 24— Construction—Confession— Exclusion 

of—Actual proof of inducement, threat or 
promise—If necessary—Circumstances justitying 
inference of non-voluntary character—Sufficiency^ 

Under S. 24 of the Evidence Act, it is sufficient 
to exclude a confession if there are circumstances in 
evidence which afford a well-grounded conjecture 
that the confession was not voluntary. 25 1 at. 012 

=A.I.R. 1947 Pat - 3 ° 5 - 

_S. 24—Admissibility—Court can ignore ex¬ 
culpatory part of confession which is proved to 
l>e false and use the rest against accused. 

Where confession of an accused is partly inculpatory 
and partly exculpatory and exculpatory part is shown 
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to be false by evidence on the record, the Court is 
justified in ignoring that part of the confession and 
using the rest of it against the accused. A. I. R. 
1945 Lah. 91=47 P. L. R. 11. 

-S. 24—Admissibility—Approver in police cus¬ 
tody but not threatened. 

The principle that it is only when an approver’s dis¬ 
closure is extorted as the result of undue duress, such 
as threats or violence, that S. 24 is applicable and the 
statement must be ruled out of evidence, does not apply 
where the Court is not satisfied that in spite of being 
in police custody which was subsequently held to be 
illegal, the approver was either subjected or threatened 
to be subjected to any such ill-treatment as would 
make the statement inadmissible under S. 24. A. I. R. 
1936 Lah. 409=37 Cr. L.J. 732 = 38 P. L. R. 1128 = 
162 Ind. Cas. 969. 

-S. 24—Involuntary confession—Rejection of, 

whether discretionary. 

To reject a confession of an accused involuntarily 
made as inamissible is a matter for the discretion of 
the Judge. 162 Ind. Cas. 931 = 39 C. W. N. 677 = 
62 Cal. 928 = 62 C. L.J. 217 = 37 Cr. L.J. 707. 


of an incriminatory nature are admissible. The crucial 
question is what use does the prosecution attempt to 
make of the accused’s statement. If that statement is 
useful to the Crown because it can be shown to be 
false, then it is admissible. If, on the other hand, it is 
useful because it is believed to be true, then it would 
be analogous to a confession and it cannot safely be 
admitted. A.I.R. 1934 Sind 100=35 Cr. L.J. 1332 
= 151 Ind. Cas. 437. 

-S. 24—Admissibility—Exculpatory statement of 

accused. 

A statement made by a person who, at the time, was 
not an accused but subsequently became one, is exactly 
on the same footing as if he had been an accused at the 
time he made it. If such a statement does not, in any 
way, connect the accused with the crime charged, it is 
admissible in evidence. A. I. R. 1931 Lah. 763=32 
Cr. L.J. 985 = 133 Ind. Cas. 55. 

-S. 24—Admissibility. 

Admissions by party in case in which charge is baseless 
and prosecution is carried only to harass party are not 
voluntary and therefore not binding. 120 Ind. Cas. 
6i5=A.I.R. 1930 Lah. 364. 


-S. 24—Confession—Admissibility, question of 

—Aid of Evidence Act of Criminal Procedure Code. 

Section 1 (2), Criminal P. C., shows that the Criminal 
P. C. does not affect any special or local law in force; 
so, one must look to the Evidence Act for the admis¬ 
sibility of confessions rather than to the Criminal P. C. 
A.I.R. 1936 Rang. 350=37 Cr. L.J. 920=164 
Ind. Cas. 162. 

-S. 24—Admissibility—Identity of confessing 

person. 

Where the defence contended that a confession was 
not admissible against an accused person B because the 
identity of the maker of the confession was not proved 
but his name, his father’s name, his caste, his age, his 
occupation and residence are the same as that of B 
accused and there IT evidence that he did make a state¬ 
ment before a Magistrate and was put up one day to 
make a statement, though, as the Magistrate was ill, 
his statement was not recorded : 

Held, that the inference could fairly be drawn that 
he did make the confession purporting to have been 
made by him and that the technical objection to the 
admissibility of the confession failed. A. I. R. 1935 
Lah. 230=35 Cr. L. J. 1180=150 Ind. Cas. 1056. 

■—S. 24—Admissibility. 

The circumstances in which a confession is made 
should not be such as to afford a well grounded suspi¬ 
cion that it was not voluntary. A.I.R. 1935 Mad. 479 
= 1935 M.W.N. 82 = 36 Cr.L.J. 1107=157 Ind. Cas. 
297 . 


01 


S. 24—Admissibility—Lesser degree 
bability required to reject confession. 

In order to justify the rejection of a confession 
lesser degree of probability would be necessary ins 
much as instead of the word “ proved,” the Legislatu 

ha - u * ed word “appear” in S. 24. A I ] 
1934 Cal. 636=61 Cal. 399=38 C. W. N. 659 = 
Cr. L.J. 1479=152 Ind. Cas. 44. 

^«Lent 4 ^ AdmiSSibiHty ~ Non- * nc riminatii 

Every statement made to the police by an accus< 
person is not a confession and statements which are n 


-S. 24—Admissibility—Question of admissibi¬ 
lity of confession comes when statement is made 
to police officer or while in police custody. 

The question whether or not a statement is to be 
regarded as admissible as being a confession or not 
usually arises in the case of a statement made to a police 
officer or in the case of statement made to a man while 
in custody of the police. 1929 Cr. C. i94=A. I. R. 
1929 Cal. 539. 

-S. 24—Admissibility in evidence is a matter 

which is to be decided after a full consideration 
of the evidence and the particular circumstances 
of each case. 

It is not possible for a Court to say that the making 
of a confession appears to have been caused by any 
inducement, threat or promise except upon evidence 
before it. The inference may be suggsted by the con¬ 
fession itself or by the evidence of the prosecution or by 
the evidence adduced by the accused person or by the 
surrounding circumstances which the Court is always 
bound to take into consideration, but the conclusion 
cannot be reached on surmise or conjecture. Whether 
or not a confession is admissible in evidence is a matter 
which is to be decided after a full consideration of the 
evidence and the particular circumstances of each case. 
108 Ind. Cas. 387=29 Cr.L.J. 38 5 =A. I. R. 1928 
Lah. 676- 

S. 24—Valuntary nature is test of admis¬ 
sibility—Factors to determine—Mentality of 
accused—Sufficiency of inducement and its rela¬ 
tion with confession as cause and effect—Proof of 
inducement is not necessary. 

The test of admissibility of a confession is its volun¬ 
tary nature and not its falsity or truth. To determine 
the voluntary nature or otherwise of a confession, the 
mentality of the accused is to be judged rather than that 
of the person in authority. Not merely actual words 
but words accompanied by acts or conduct as well on 
the part of the person in authority which may be con¬ 
strued by the accused person, situated as he then is, as 
amounting to an inducement, threat or promise, will 
have to be taken into account. A perfectly innocent 
expression, coupled with acts or conduct on the part of 
the person in authority, together with the surrounding 
circumstances may amount to inducement threat or 
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promise. In scrutinising a case from the point of view 
of S. 24 of the Evidence Act the Court will have to per¬ 
form a three-fold function, (i) to determine the suffi¬ 
ciency of the inducement, threat or promise, (2) the 
mentality of the accused, and (3) whether the con¬ 
fession appears to have been caused in consequence of 
the inducement, threat or promise. The section does 
not require positive proof (as defined in S. 3 of the 
Act of improper inducement to justify the rejection of 
the confession, the word “ appears ” indicating a lesser 
degree of probability than would be necessary if 
“proof” had been required. 86 Ind. Cas. 414=52 
Cal. 67=29 C.W.N. 300=26 Cr. L. J. 782 = A. I. R. 
1925 Cal. 587. 

-Ss. 24) 25 and 26—Admissibility—Confession, 

acceptance in part—Entire confession to be ex¬ 
cluded. 

A Judge should decide the question of admissibility 
of confession first and then exclude it from the record 
if inadmissible and keep its terms from the assessors. 
Inadmissible confession would be inadmissible wholly. 
x8 Cr. L. J. 383 = 38 Ind. Cas. 767 (Bur.). 

——Ss. 24, 25, 26, 27—Accused pointing out articles 
stolen—Conduct—Admissibility of evidence—Ap¬ 
plication of Evidence Act, S. 27 an exception to 
preceding sections—Criminal Procedure Code (Act 
5 of 1898), S. 163. 

M was charged with the murder of a girl. On the 
hope of pardon being given to her she took the police 
to a place and pointed out and produced certain 
omaments ( which the deceased was wearing at the time 
of her death. Held, that the evidence was admissible 
to show that the accused did go to a certain place and 
there produced certain ornaments. It is the Evidence 
Act and not the Criminal Procedure Code that must 
be looked to as to whether the evidence in point is or 


-S. 24—Admissibility—Statement made by 

witness or accused during investigation. 

Statements made to a Police Officer by witnesses 
during investigation and reduced to writing are not 
admissible aganist the accused. Nor can the statements 
of accused persons under arrest made to a Sub-Inspec¬ 
tor of Police and reduced to writing and put in a 
special diary, be used against the accused. 11 Cr. L.J. 
612 = 8 Ind. Cas. 259 (All.) 

-S* 24—Confession, admissibility of. 

Where a Police officer read to the accused a number 
of statements made by others and stated that he knew 
everything, whereupon the accused made a confession, 
in consequence of which he was arrested and his 
confession duly recorded. Held, that the confession 
was free and voluntary and was admissible in evidence. 
(1901) 3 Bom. L.R. 404. 

-S. 24—Confession, admissibility of—Criminal 

Procedure Code, S. 164—Long police custody. 

A confession to be inadmissible need not be alleged 
to have been procured by torture leaving personal 
marks of violence. It will be inadmissible if there was 
anything showing that it was not voluntary. Before 
admitting a record of confession as evidence, the court 
should inquire very carefully into all the circums¬ 
tances under which the confession was made and 
particularly as to the length of the time the accused 
was in police custody before the confession. If the 
record of the confessional statement does not show 
that the Magistrate put the question as to how long 
the accused was in custody, but there is reason to think 
the Magistrate might have put the question and recei¬ 
ved an answer, the Session Judge should examine 
the Magistrate and satisfy himself before admitting 
the confession as evidence. (1901) 3 Bom. L.R. 122 = 25- 

B. 543- 


is not admissible, S. 29 of the Evidence Act was an 
exception to the preceding sections and its object was 
to provide for the admission of evidence which, but 
for the existence of that section, could not be admitted. 
So much of the information, even if it amounted to a 
confession made to a Police officer, may be proved as 
related to the discovery of the articles stolen. The 
conductor acts of the accused were not dealt with by 
S. 27 and were relevant under S. 8. (1909) 6 A. L.J. 
839=3« A. 592 = 3 Ind. Cas. (975= *0 Cr. L. J. 
439 (F- B.) 

-S. 24—Confession—Admissibility. 

That it is not sufficient to render a confession irre¬ 
levant under S. 24 that there may have been added to 
it a statement which has been improperly induced by 
threat or promise. In order tty make a confession 
irrelevant it must be shown that the confession itself 
was improperly induced. Per Beaman, J.— Had it been 
open to u^ to decide whether the confession ought to 
have been admitted it was doubtful whether S. 24 
might not have shut them out. (1907) 9 Bom. L.R. 789 
•■■82 Bom. in (F. B.). 

-S. 24—Confession, admissibility of— Induce¬ 
ment to canfeaa. 

Certain accused persons were sent before a Magis¬ 
trate to have their statements or confessions recorded. 
They were warned by the Magistrate, before they made 
'their statement, ** not to expect any advantage or dis¬ 
advantage therefrom. Hold, that the confessions made 
by the accused after this warning had been given to 
'them were entirely inadmissible in evidence. (1900) 
A.W.N. 75, 


3. Approver. 


_—s. 24—Approver—Approver’s confessional 

statement induced as a result of undue pressure 
_S. 24 does not exclude such statement made 

under Criminal P. C-, S. 339 (2)- 


An approver’s disclosure is in its very nature always 
the result of an inducement or promise, namely, the 
inducement to confess upon a promise of pardon; but 
should it appear that it was extorted as the result of 
undue duress, such as threats or violence, to that 
extent the provisions of ?. 24 would be applicable and 
the confessional statement would have to be ruled out 
of evidence. Such a statement is not excluded from 
evidence by S. 24, Evidence Act: 5 A. L.J. 691, Foil. 
108 Ind. Gas. 5*4=9 Lah. 608=10 A. I. Cr. K. 
76=29 Cr.L.J. 4*3 = 29 P-L.R. i 6 5 =A.I.R 1928 
Lah. 320. 


-S. 24—Approver. 

Approver tried on the basis of his statement—State¬ 
ment retracted must be corroborated by other evi¬ 
dence. 108 Ind. Cas. 514 = 9 Lah - 608=10 A. I. Cr. 
R. 76=29 Cr. L.J. 413 = 29 P-L.R. i6 5 =A.I.R 1928 

Lah. 320. 

-S. 24—Approver—Inducement by police officer 

—Tender of pardon—Statement made by ap¬ 
prover. 

The accused made a confession in which he impli¬ 
cated three persons in an offence of murder. At the 
trial of the three persons the accused was granted a 
conditional pardon and examined as a witness for 
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the prosecution. The three persons were acquit¬ 
ted and the accused was tried for the offence of 
murder. 

Held, the confession made by the accused in the 
first murder trial was inadmissible in evidence against 
him under S. 24 of the Evidence Act. The state¬ 
ments made by the accused in the first murder trial 
as a witness under a tender of pardon are admissible 
for they were removed from the operation of S. 24 by 
virtue of S. 339, Cl. (2) of the Cr. P. Code. The state¬ 
ments made by the accused in the trial of the Police 
officer concerned in the investigation of the case could 
be admitted in evidence against him on his own trial 
for murder. 59 Ind. Cas. 324=22 Cr. L. J. 68=22 
Bom. L.R. 1247. 

-S. 24—Approver. 


——Ss. 24 and 25 26,27—Confession in police cus¬ 
tody and statements, by one accused against 
another. 

Statements made to police, while in custody are not 
admissible evidence, though those statements may be 
incriminating. A statement made by the accused 
against another, and a confirming statement made by 
another accused, when questioned by Police before the 
Headman are excluded by the above sections of the Act; 
and S. 24 does not admit as legal evidence an incrimi¬ 
nating statement to Headman at the latter’s suggestion 
to speak the truth, lest witnesses for the other side may 
let it out when called.' 18 Cr. L.J. 106 = 10 Bur. L. T. 
270=37 Ind. Cas. 314. 

5. Confession—What is. 

-S. 24—Confession, what is. 


The hope of being made an approver does not 
show that the confession is not voluntary. 96 Ind. Cas. 
509 = 7 A.I. Cr. R. 75= 5 Pat. 171=27 Cr. L.J. 957 
=A.I.R. 1926 Pat. 279. 

4. Confession in police custody. 

See also EVIDENCE ACT, S. 26. 

-S. 24—Confession in police custody—Presence 

of the police—Accessory after fact. 


A confession is a statement which either admits in 
terms the offence or at any rate substantially all the facts 
which constitute the offence. The statement of an accu¬ 
sed with is not self-cxculpatory but which does mini¬ 
mise the part he took in the offence and which ascribes 
to himself a part much less important and much less 
active than that ascribed to others named by him is a 
confession A.I.R. 1946 Cal. i56 = I.L.R. (1944) 
2 Cal. 312. 

-S. 24—Confession—What is. 


The evidence was that the accused was kept in 
charge of a Head Constable and was being questioned 
by the Sub-Inspectoi and that after being in that con¬ 
dition for 3 or 4 hours under the continued question¬ 
ing to which he was subjected, he finally broke down 
and made a confession to the Magistrate at midnight. 
Held, that that the confession was inadmissible under 
S. 24 of the Evidence Act as it was not voluntary. A 
self-exculpatory statement by an accessory after the 
fact is inadmissible in evidence. 30 Cr. L. J. 503=21 
C.L.J. 266=55 Ind. Cas. 282. 

-S. 24 — Accused in police custody—Presump¬ 
tion that his confession is induced is not 
correct. 

The mere fact of a person being in custody cannot 
be a good basis for a presumption that any confes¬ 
sion he may make is caused by an inducement, threat 
or promise having reference to the charge against him, 
proceeding from some police officer and sufficient to 
make him believe that he would be benefitted in the 
trial by making it. 95 Ind. Cas. 59=27 Cr. L.T. 731 = 
A.I.R. 1926 Nag. 368. 

-S. 24 — Confession in custody. 

Statements of accused in Excise case in custody and 
after their removal to Excise barracks were held inad¬ 
missible. 98 Ind. Cas. 401=53 Cal. 706=30 C. W. N. 
854=27 Cr. L.J. i329 = A.I.R. t 92 6 Cal. 1163. 

S. 24 Confession in police custody—Retracted 
■—Corroboration. 


A confession by an accused person made after he ' 
has been for a considerable time in police custody and 
subsequently retracted ought not to be acted on 
without corroboration. 54 Ind. Cas. 881 (Pat) 


-S. 24—Confession in police 

missibility of. 


custody—Inad- 


When a confession was made after police custody 1 
several days and protracted consultation between ti 

ssaas* &4shSris*r- 


No statement that contains self-exculpatory matter 
can amount to a confession, if the exculpatory state¬ 
ment is of some fact which, if true, would negative the 
offence alleged to be confessed. Moreover, a confession 
must either admit in terms the offence, or at any rate, 
substantailly all the facts which con ititute the offence. 
An admission of gravely incriminating fact, even a 
conclusively incriminating fact, is not of itself a confes¬ 
sion. A.I.R 1941 Sind 129=1.L.R. (1941) Kar. 257 = 
42 Cr. L.J. 741 = 195 Ind. Cas. 458. 


-S. 24—Confession—What is—Statement con¬ 
taining self-execulpatory [[matter, when amounts 
to confession. 

No statement that contains self-exculpatory matter can 
amount to a confession, if the exculpatory statement 
is of some fact which, if true, would negative 
the offences alleged to be confessed. Moreover,, a 
confession must either admit in terms the offence, 
or, at any rate substantially all the facts which consti¬ 
tute the offence. An admission of a gravely incrimi¬ 
nating fact, even a conclusively incriminating fact, is 
not of itself a confession, e. g., an admission that the 
accused is the owner of and was in recent possession of 
the knife or revolver, which caused a death with no 
explanation of any other man’s possession. The defi¬ 
nition of ‘confession’ is not contained in the Evidence 
Act and in that Act, it would not be consistent with 
the natural use of language to construe confession as a 
statement by an accused “suggesting the inference 
that he committed” the crime. A. I. R. 1939 P.G. 47= 
1939 M.W.N. 185=1939 A.W.R. 35=40 Gr.L.J. 364 
= , 939 O.W.N. 282=20 P.L.T. 265=49 L.W. 349 = 
43 C.W.N. 473=1939 A.L.J. 298=41 Bom L.R. 428 
=41 P.L.R. 272=69 C.L.J. 273=(i939) 1 M.L.J* 
756=18 Pat. 234=1.L.R. (1939) Kar. (P.C.) 123, Sup. 
=6 Gut. L.T. 25=66 I.A. 66=1941 Rang. L.R. 789= 
180 Ind. Cas. 1 (P.C.). 


——S. 24—Statement, when amounts to confes¬ 
sion. , x 

Whether the statements amount to a confession or 
not depends upon the facts related in the statements and 
not upon the opinion of the men who made them. 
A.I.R. 1938 All. 91 = 1937 A.L.J. 1253=39 Cr- 
364=1937 A..W.R. 1099=173 Ind. Gas. 838. A 
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-S. 24—Distinction between confessions and 
statements of facts. 

A useful test as to the admissibility of statements 
made so the police is to ascertain the purpose to 
which they are put by the prosecution. If the prose¬ 
cution rely on the statement of the accused to the 
police as being true, then they may, and in many 
cases will be found to amount to confession. If, on the 
other hand, the statements of the accused are relied on 
not because of their truth but because of their falsity, 
they will be admissible as admissions. A.I.R. 1937 
Mad. 209=1336 M.W.N. 1241=45 L.W. 100= 
(1937) 1 M.L.J. 154=38 Gr. L.J. 323=I.L.R. 0937 ) 
Mad. 358 = 166 Ind. Cas. 917. 

-S. 24—Confession—What is—Dishonest inten¬ 
tion not admitted—Record of statement not com¬ 
plete. 

Where, in his statement, the accused, who is charged 
under S. 379, I.P.C., does not admit, from the very 
beginning, his dishonest intention and the record of the 
statement is not a complete record of all that he has 
said, the statement should not be relied upon as a con¬ 
fession either in form or in substance. A.I.R. 1934 Pat. 
651 = 15 P.L.T. 586=36 Gr. L.J. 447 = 153 Ind. Cas. 


922. 


i. 24—Confession—What is. 


Where the statement did not bear the certificate requi¬ 
red from the Magistrate under S. 164, Criminal P.C. 
and the accused was not an accused person at the time 
when so-called confession was recorded, and further 
that there was no Police investigation pending under 
Chap. XIV, Criminal P.C. in respect of any penal 
offence alleged to have been committed by him at the 
time when this so-called confession was being recor¬ 
ded by the Deputy Magistrate, the statement cannot 
be used as a confession, and is not admissible in evi¬ 
dence under any provision of the Evidence Act or 
Criminal P.C. A.I.R. 1935 Oudh 477 = 36 Cr.L.J. 
1007 = 1935 O.W.N. 781 = 11 Luck. 327 = 156 Ind. 
Cas. 819. 

-S. 24, 25, 26—Statement that accused made 

counterfeit coin in presence of witness. 

A statement made by a witness that the accused 
made a conterfeit coin in his presence is not inadmis¬ 
sible in evidence under Ss. 24, 25 or 26 as making of 
a coin is not a statement. A.I.R. 1931 All. 9 = 32 Cr. 
L.J. 1006=133 Ind. Cas. 154 

——8. 04—Test of true confession. 

, A true confession made by the person who takes part 
in a murder invariably adds something to the know¬ 
ledge already possessed by the investigating officer and 
mat is the greatest test of its truth. A. I. R. 1931 
Oudh 166=8 O.W.N. 228=32 Cr. L. J. 854=132 
Ind. Cas. 228. 

"""8. 24—Confession what is—* Confession* and 

a dmis sion' mwiwing of. 

There is a clear distinction between an admission 
and confession ; “ confession ** does not include a new 
inculpatory admission, which falls short of being an 
admission of guilt. 11 Bom. L. R. 633=10 Cr. L.J. 
3 » 9“3 Ind. Cas. 742. 


24—Confes■ idn—What la. 

Thei' actor determining whether a statement amounts 
a confession or not is not the motive of the party 
[n a min g it* but the fact that it leads to an inference 
guilt. A confession includes also inculpatory 


statements which suggest an inference of guilt and 
from which an inference of guilt necessarily follows. 

5 L. B. R. 131 =3 Bur. L. T. 63 = 11 Cr. L. J. I 53 = 4 
Ind. Cas. 1028. 

-S. 24 — Confession — What is — Making of 

counterfeit coin — Evidence regarding —Admis¬ 
sibility. 

A confession is an admission by an accused person 
in a criminal case. The making of a counterfeit coin is 
not a statement and hence the evidence of persons who 
say that the accused made counterfeit coins in thei r 
presence is not barred by Ss. 24, 23 or 26. 1931 Cr 

C. 9. 

-S. 24—What is confession—Definition, 

A confession is an admission made at any time by a 
person charged with a crime stating or suggesting the 
inference that he committed the crime. 120 Ind. Cas. 
257 = 31 Cr. L.J. 26=1930 Cr. C. 45 = A.I.R. 1930 
All. 29. 

-S. 24—What is confession—Oral confession— 

Accused not shown to know language in which 
questions put but in answer making signs— 
Conduct held did not amount to confession. 

Where an accused, not shown to have understood 
English, is asked in broken English as to whether he 
was responsible for the act and he nods his head and 
salams in reply, the conduct dots not amount to 
confession. It is impossible to determine what the 
accused understood to be the meaning of remarks 
addressed to him as to his complicity in the crime 
and without being satisfied that the accused exactly 
understood the meaning and the import of the question 
addressed to him, the signs made by him, standing by 
themselves arc meaningless. Pie might have completely 
misunderstood what was sought to be conveyed to him 
and have thus made the signs which were intended to 
be in answer to something which was entirely different 
from what his questioners were anxious to put him and 
therefore confession remains unproved and so is no 
confession. 120 Ind. Cas. 539 =I 93 ° Cr. C. 100=31 
Cr.L.J. 141=3* P- L. R. 391 =A. I. R. 1930 Lah. 84. 

-S. 24—Confession—What is. 

Where an accused charged under S. 380, was asked 
whether he had stolen the mare and he was arrested 
while riding it and the accused said “ yes Held, that 
the answer did not amount to a confession. 103 Ind. 
Cas. 847 = 28 Cr. L.J. 767 = A.I.R. 1927 Lah. 650. 

-S. 24 — Exculpatory statement made to 

Magistrate is not confession. 

The statement made by the accused to the Magistrate 
by way of confession but of self-exculpatory nature is 
not really a confession. 92 Ind. Cas. 439 = 42 C. L.J. 
524=27 Cr. L J. 263 = A.I.R. 1926 Cal. 320. 

6. Duty of Court. 

-S- 24—Duty of Court—Duration of accused's 

being in custody of police. 

All parts of a confession are not entitled to equal 
weight. It is the duty of Court to enquire very care¬ 
fully into all the circumstances which lead to the making 
of the confession, and the length of time during which 
an accused person is in police custody before he makes 
his confession. The admissibility of each confessios 
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must be decided on all the facts and surrounding cir¬ 
cumstances and also from the intrinsic value of the con¬ 
fession itself. In order to determine the admissibility 
of the confession it must be read as a whole. A.I.R. 
1941 Bom. 50=42 Bom. L.R. 938 = 1.L.R. (194 1 ) Bom. 
<27=192 Ind. Cas. 671. 

-Ss. 24 to 26— Duty of Court—Admission— 

Rejection of. 

It is an ordinary rule of prudence that a Court should 
reject an admission made by an accused under such 
circumstances that, if the admission amounted to a con¬ 
fession, it would be excluded by any of the Ss. 24 to 26, 
Evidence Act. A.I.R. 1941 Sind. 129 = 1.L.R. (1941). 
Kar. 257=42 Cr.L.J. 74 I=I 95 Ind - Cas. 458. 

--S. 24—Duty of Court—Circumstances must be 

considered. 

If the circumstances are such as to raise a strong 
suspicion in the mind of the Judge that the confession 
has been induced by threats or promises of the nature 
described in S. 24, Evidence Act, then the confession is 
irrelevant It is not necessary for the defence to esta¬ 
blish conclusively that there was such inducement or 
threat. It is sufficient if the circumstances afford 
reasonable grounds for believing that there was such an 
inducement or threat. A.I.R. 1939 Gal. 610=43 
G.W.N. 893=40 Cr.L.J. 880 = 184 Ind. Gas. 222. 

-S. 24—Duty of Court—Circumstances under 

which confession is made must be seen. 

The circumstances under which a confession is made 
must always be scrutinized with great care and caution, 
and in all cases, the period of the detention of the ac¬ 
cused in police custody before a confession is made is 
always an important fact to be carefully considered. 
Though illegal detention does not necessarily vitiate a 
confession, it is a fact to be carefully considered in every 
case. A.I.R. 1937 Sind 251=39 Cr.L.J. 10=31 S.L.R. 
494=171 Ind. Gas. 737. 

-S. 24—Duty of Court—Trial by jury—Jury, 

if can consider voluntariness or otherwise of 
confession in considering if it is true—Judge 
directing jury as to whether it is admissible—If 
error of law. 

A confession which is not hit by the precise terms 
of S. 24, may, at the same time, not be voluntary in 
the ordinary sense of the term. The duty of the Judge 
is to satisfy himself that it is not within the prohibition 
of that section. When once it has been let into evidence 
and put before the jury, it is for them to say whether it 
is true or not. When they have to decide that matter, 
they cannot ignore the question whether it was voluntary 
or not. It would be almost impossible to decide the 
question without considering that matter if the jury are 
to perform their duty satisfacterily ; they must consider 
all the circumstances under which the confession was 
made and, it may will be, that in many eases there 
may be circumstances which would support an inference 
that the confession was not voluntary. A.I.R. 1936 

Gal. 227=40 G.WN. 668=37 Cr.L.J. 676=63 G.L.J. 
142 = 63 Cal. 1089=162 Ihd. Gas. 636. 

• • 

S. 24 Duty of Court—Partial confession. 

. Under S. 24, a confession made by an accused person 
is irrelevant in a criminal proceeding if the making of 
the confession appears to the Court to have been caused 
by any inducement, threat, or promise, having reference 
to the charge against the accused person, proceeding 

•r OI u a P crson m authority and sufficient, in the opinion 
ot the Court, to give the accused person grounds which 


appear to him reasonable for supposing that by making it, 
he would gain any advantage are avoid any evil of a 
temporal nature in inference to the proceedings against 
him. The question to consider, therefore, is in the first 
place, whether the confession is relevant or not. If it is 
not relevant, it does not matter how many true facts 
were mentioned in it ; it cannot be used against the 
other persons accused in the case. A.I.R. 1935 All. 882 
= 36 Cr.L.J. 925=1935 A.W.R. 937 = »935 A.L.J. 
960=156 Ind. Cas. 357, 

- S. 24—Duty of Court. 

Before placing the confession before the jury, the Judge 
should carefully consider all the circumstances disclosed 
in the evidence and come to a decision whether these 
circumstances do justify a well founded conjecture which 
may be sufficient for excluding it from evidence. A.I.R. 
1934 Cal. 636=61 Cal. 399 = 38 C.W.N. 659 = 35 Cr. 
L.J. 1479 = 152 Ind. Cas. 44. 

-S. 24—Duty of Court. 

Case entirely resting on confession—Manner in which 
confession obtained uncertain—Accused should get 
benefit of doubt. 119 Ind. Cas 420 = 1930 Cr. C. 104 
=30 Cr.L.J io8o=A.I.R. 1930 Lah. 88. 

-S. 24—Duty of Court—Admissibility of con- • 

fession must be decided before contents of 
confession are looked at. 

When the admissibility of a confession depends upon a 
conclusion as to the truth about conflicting evidence 
antecedent to the making of the confession and tending 
to show that it is liable to rejection under S. 24, the trial 
Judge must make up his mind upon this issue, and 
decide the question of admissibility before relying upon 
the contents of the confession. 86 Ind. Cas. 1001=26 
Cr.L.J. 937=6 L.R.A. Cr. 8g=A.I.R. 1925 All. 606. 

-S. 24—Doubt as to—Admissibility—Court 

should lean in favour of of accused. 

In a case of doubt on the question of admissibility of 
evidence when it is of such vital importance to the pri¬ 
soners as their own confessions one should not hold 
them as admissible unless one is affirmatively satisfied as 
to their relevancy. R. v. Warringham, 2 Den. G.C. 
447-n, (1851), Foil. 86 Ind. Cas. 414=52 Cal. 67 = 
29 C.W.N. 300=26 Cr.L.J. 782=A.I.R. 1925 Cal. 587. 

-S. 24—Duty of Court—Three-fold function. 

In scrutinising a case from the point of view of S. 24, 
the Court will have to perform a three-fold function. 
It will have, as a Court, to determine the sufficiency of 
the inducement, threat, or promise as affording certain 
grounds; it will have again to clothe itself with the 
mentality of the accused to see whether the grounds 
would appear to the accused reasonable for a supposition 
that is mentioned in the section; lastly, it will have to 
judge, as a Court, if the confession appears to have 
been caused in consequence of the inducement, threat or 
promise: [52 Cal. 67, Rel.] There is no rule of law 
which compels a Court to raise an inference of improper 
mducement from the mere fact that a confession is 
retracted. 93 Ind. Cas. 978=7 L.L.J. 482=6 Lah. 
4*5—27 Cr.L.J. 5i4=A,I.R. 1925 Lah. 605. 

7. Evidentiary value. 

—7“S. 24—Evidentiary value of—Partial con¬ 
fession. 

In a confession before a Magistrates, the accused 
who was charged with murder of G and his wife stated 
that . he inflicted two injuries on G, one on the neck' 
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and the other on the shoulder and also two injuries on 
G’s wife, one on the head and other on the face. The 
doctor found a large number of injuries on both the 
dead persons and two in each case corresponded to 
the injuries of which mention was made in the con¬ 
fession. 

Held, that the fact that accused admitted having 
caused only two injuries to each of his victims would 
only go to show that he wanted to minimise his act 
and the confession was not contradicted by medical 
evidence. A.I.R. 1945 Lah. 91=47 P.L. R. 11. 


-S. 34 —Evidentary value. 

The judicial confession of an accused is good evi¬ 
dence and he can be convicted on the strength of it. 
But where such confession is the only evidence, it must 
be accepted as true.in all its details. A.I.R. 1945 
Lah. 43=46 P.L.R. 379=46 Cr. L. J. 736=220 Ind. 
Cas. 325. 


——S. 24—Evidentiary value—Exculpatory and in¬ 
culpatory statements. 

It is true that there is no guarantee of truth in a 
confession in which the maker of the confession entirely 
exculpates himself and throws the blame on some other 
person. But it cannot be said of a confession which is 
not self-exculpatory, which does implicate the maker 
substantially but gives a more prpminent part to 
other person. A.I.R. 1945 Pat. 470 = 24 Pat. 131. 


——S. 24—Evidentiary value. 

A confession is, in itself, sufficient to support con¬ 
viction of person making it. A.I.R. 1944 Lah 472 = 
I.L.R. (1944) Lah. 463=46 P.L.R. 355=46 Gr. L.J. 
152=216 Ind. Gas. 253. 

-S. 24—Evidentiary value—Divergences between 

confessions before police and Magistrate. 

Slight divergences between the two confessions, the 
one made to the Police Officer, and the other to the 
Magistrate, or the omissions from the confessions of 
facts spoken to by the prosecution witnesses are not 
sufficient reasons for rejecting ,the confessions. A.I.R. 
* 94 * Mad. 267=52 L.W. 258 = 1940 M.W.N. 767 = 42 
Cf.i L#J. 396 = 193 Ind. Cas. 14. 

—S. 24—Evidentiary value—Question by Magis¬ 
trate, held defective and answer by accused, 
held, no admission. 


Question put to the accused by the Magistrate 
recording the confession was to the following effect: 

did you throw the bom child into the well as the 
result of which he died of drownlhg?” To this, answer 
gigen was “Yes**: 


Held, that question was put in an unfortunate form 
a* it was a question composite in nature to which it 
was almost impossible to give a direct answer ‘yes’ or 
no and it could not therefore, be inferred from it 
that the accused did actually admit that the child was 
born alive. A. I. R. 1941 Pesh. 22=42 Gr. L.J. 381 = 
193 Ind. Cas. 284. 

8 - * 4 —Evidentiary value. 

.When a 'confession itself contains a statement that 
jne accused made it under the threat of the police, it 
« go against the prosecution. The confession made 
«n accused person is a document which should be 
into consideration with the utmost, possible care. 

A. L.J. 966=41 Cr. L.J. 
*939 A.WJR.. 7&8—180 Ind. Gas. 192. 



-S. 24—Evidentiary value—Accused confessing 

but intioducing in it circumstances to avoid—Con¬ 
viction for murder—Evidence showing murder— 
Accused can be convicted of murder on his 
confession. 

Accused confesses to having caused the death of a 
woman and admits having robbed her after death. But 
during that confession, he introduces into it circum¬ 
stance with a view no doubt to excuse himself from a 
conviction for murder. It is clear from the medical 
evidence and the Court is satisfied that the woman lost 
her life not in the least in the manner described by the 
accused but that by violence to the neck and pushing 
of the cloth into her mouth by the accused: 

Held, that the violence amounts to murder and the 
accused can be convicted of murder upon his confes¬ 
sion. 187 Ind. Gas. 481 = 1940 M. W. N. 169=41 Gr. 
L.J.461. 

-S. 24—Evidentiary value—Confession to jail 

warder. 

A confession alleged to have been made by the accused 
in jail to the warder, in the absence of any evidence 
on the part of the prosecution to prove it was read to 
the accused and acknowledged by him to be correct 
is of absolutely of no evidentiary value against the 
accused. 1930 M.W.N. 1249. 

-S. 24—Evidentiary value of. 

Although the evidence of admission of guilt to 
villagers is sufficient to justify the conviction, still the 
evidence that such an admission was made must be 
closely scrutinized like all other evidence which is used 
to prove a case of murder. 117 Ind. Cas. 737 = 6 O. 
W.N. 309=30 Cr.L.J. 829= 1929 Gr. C. I4=A.I.R. 1929 
Oudh 272. 

-S 24—Value of confession. 

The mere fact that there was a race for pardon does 
not detract from the value of the confession, if that 
race for pardon docs not appear to have been caused 
by an inducement or promise held out by one in 
authority. 113 Ind. Gas. 65 = 11 Lah. L. J. 5 = 30 Gr. 
L.J. 49. 


-S. 24—Evidentiary value—All the parts of a 

confession are not entitled to equal weight— 
Some may be believed while others rejected. 

After the entire statement of a prisoner has been 
given in evidence, any part of it may be contradicted 
by the prosecution if they choose to do 60, and then 
the whole testimony is left open for consideration 
precisely as in other cases where one part of the 
evidence contradicts another. Even without 6 uch 
contradiction it is not supposed that all the parts 
of a confession are entitled to equal credit. If suffi¬ 
cient grounds exist the part that charges the priso¬ 
ner may be believed, while that which is in his 
favour may be rejected : 40 Cal. 873, Foil. 98 Ind. 
Cas. 178=1 Luck. 417 = 29 O. G. 369 = 130.L.J. 809 
= 3 O.W.N. 800 = 27 Gr. L. J. 1282 =A. I. R. 1926 
Outh 618. 

-S. 24—Confession—Evidentiary value—Corro¬ 
boration. 

The law does not require that the confession of an 
accused person should be corroborated before it can 
be acted upon. It is for the Court to decide whether 
it believes a confession or not. 20 Gr. L. J. 721=52 
Ind. Gas. 881 (All). 
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-S. 24—Value of confession. 

When the story of confession was not told by the 
witness until after a fortnight of the occurrence, the evi¬ 
dence is unreliable. 7 1 fnd. Cas. 219=24 Gr. L. J. 
91=1 Pat. 130=4 P.L.T. 76=A.I.R. 1922 Pat. 582. 

_Ss. 24 and 25—Confession—Evidentiary value 

_English law—Statement by accused—When ad¬ 
missible. 

Under the English Criminal law, no statement by 
an accused is admissible in evidence against him unless 
it is shown by the prosecution to have been a voluntary 
statement, in the sense that it has not been obtained 
from him either by fear of prejudice or hope of advant¬ 
age exercised or held out by a person in authority 
The fact that a statement was made by an accused 
under circumstances of hope, fear, or otherwise, strictly 
speaking, goes only to minimise its weight. 

The rule which excludes evidence of statements 
made by a prisoner, when they are induced by hope 
held out or fear inspired by a person in authority, is 
a rule of policy. 18 C.w.N. 705=15 Cr. L.J. 326 = 
1 L.W. 989 = 23 Ind. Gas. 678 (P.C.). 

-S. 24—Confession—Evidentiary value—Admis¬ 
sibility. 

A confession to be admissible must be voluntary 
and made without any pressure. 35 All. 260 = 14 
Gr. L.J. 211=11 A.L.J. 286=19 Ind. Cas. 307. 

-S. 24—Confession—Evidentiary value. 

The confession and the other statement which a 
prisoner has made in verification, and the deposi¬ 
tions which he has given before the Magistrate arc all 
evidence against him. 38 Cal. 169 = 15 C.W.N. 
25=11 Cr. L.J. 710 = 8 Ind. Cas. 770. 


8. Extra-judicial confession. 

See also EVIDENCE' ACT, S. 21. 

- S. 24—Murder case—Confession to witness— 

Corroboration. 

Jury should be cautioned that confessions are not 
always true, and that they must be checked more parti¬ 
cularly in a murder case, in the light of the whole of 
the evidence on the record in order to see if they carry 
conviction. The jury should be warned that it would 
be dangerous in the extreme to act on a confession put 
into the mouth of the accused by a witness having a 
strong motive for implicating someone else in the 
murder and uncorroborated from any other source. 
A.I.R. 1945 P. C. 181=58 M.L.W. 523 = 1945 A.L.J. 
511 = 1945 M.W.N. 560 (2) = 1946 Pesh. L.T-P»C. 181 
=224 Ind. Cas. 156 = 47 Cr. L.J. 575 (P.C.). 

-S. 24—Extra-judicial confession—Confession 

to persons not in authority—Admissibility. 

A confession is not hit by S. 24, Evidence Act, where ^ 
none of the persons to whom it is made is a person in 
authority, though they may have promised not to tell 
the police. A.I.R. 1943 Lah. 312 = 45 P.L.R. 391=45 
Cr. L.J. 153 = 209 Ind. Cas. 546. 

-S. 24—Accused refusing to make confession 

before Magistrate—Previous extra-judicial con¬ 
fession. ' , f 

A man labouring under great emotion may confess. 
When time has passed—specially where the accused 
had already been convicted of murder—and feelings 
have cooled, discretion may cause him not to confess. 
But this is no reason for rejecting the confession made 
at another time and under different circumstances. 
A.I.R. 1943 Sind U4=I.L.R. (1943) Kar. r25=44 Cr. 
L.J. 530 = 206 Ind. Cas. 493. 


-S. 24—Confession—Evidentiary value —Vo¬ 
luntary—Admissibility. 

A statement of the accused containing an allegation 
that it was not voluntary cannot be taken to be a 
voluntary one, simply because the accused has signed 
the statement.* 37 Cal. 735=11 Cr. L. J. 694=8 
Ind. Cas. 653. 


-Ss. 24 and 25—Confession—Evidentiary value 

—Voluntary—Evidence of Magistrate. 

Where the Magistrate in whose presence a confession 
was made is called a6 a witness and swears that the 
statement was made before him freely and willingly 
and not in the presence of a policeman, the confession 
is voluntary and can be acted upon. 2 Lah. L.J. 
653 - 


-S. 24—Extra-judicial confession—Statement 

made on oath to Assistant Registrar. 

A confessional statement made on oath by an accused 
person before the Assistant. Registrar of Co-operative 
Societies in an inquiry held by him in regard to certain 
forged cheques is not necessarily inadmissible under 
S. 24, Evidence Act. A.I.R. 1942 Mad. 654=(ig42) 2 
M.L.J. 112 = 55 L.W. 462=1942 M.W.N. 436=44 Cr. 
L.J. 72 = 203 Ind.-Cas. 479. 

-S. 24—Extra-judicial confession—Evidentiary 

value. 

Extra-judicial confessions are to be regarded with 
caution, but it does not follow that they are always 
to be rejected. A.I.R. 1951 Sind 129 I.L.R. (1941) Kar 
257 = 42 Cr. L.J. 741=4=195 Ind. Cas. 458. 


-S. 24—Confession—Deposition—Contradiction 

—Value to be estimated of the confessional state¬ 
ments. 

The tests for appreciating the .evidence of witnesses 
cannot appropriately be applied in estimating the 
value to be attached to a confession. The statements 
of an accused person are not subjected to an exami¬ 
nation on oath compelling his attention to accuracy 
in details. The weight given to such statements when 
they are voluntary rests on the improbability of an 
accused person deliberately adhering to a self-crimi¬ 
natory statement which is substantially false. And 
thus variations in detail are of leps importance in 
considering the effect of confession, than they would 
be in considering a deposition incriminating a persoh 
other then the deponent. (1904) 6 Bom. L.R. 773. 


-S. 24—Extra-judicial confession. 

Admission of guilt in application dictated to petition 
writer in Court and then presented to Magistrate is 
admissible under S. 21. Evidence Act. It does not 
become irrelevant under S. 24 or S. 25, Evidence Act. 
A.I.R. 1939 All. 242 = 1939 A.L.J. 107=1939 A.W.R. 
190=40 Cr. L.J. 559=I.L.R. (1939) All. 377=181 Ind. 
Cas. 646. ' M 

-S. 24—Extra-judicial confession. 

In dealing with an extra-judicial confession, particu¬ 
larly when it is not anywhere recorded the Court must 
be very careful and should not act upon it unless it is 
proved by evidence of the most reliable character.. 
A.I.R. 1938 Pat. 308=19 P. L. T. 268=39 Cr. L. J. 
428=4 B.R. 451=17 Pat. 396=164 Ind. Gas. 524. 
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24—Extra-judicial confession. 

Excepting the statement of the accused as to the 
place of the offence which has led to some discovery, 
the extra-judicial confession of the accused to the 
Magistrate must be wholly excluded. A.I.R. 1937 Lah. 
208=38 Cr. L.J. 583=39 P-L.R. 419=168 Ind. Cas. 

745 - 

_:_S. a 4 —Extra-judicial confession. 


Little if any, importance should be attached to an 
extra-judicial confession often found to bolster up the 
circumstantial evidence on which a case depends. 

A.I.R. 1932 Oudh 324=9 O.W.N. 170=33 Cr - L J- 
379=7 Lutk. 623 = 137 Ind. Cas. 63. 

-g. —Extra-judicial confession is of great 

importance. 

No doubt the extra-judicial confession is of great 
importance but it must be a true extra-judicial con¬ 
fession and not one fabricated in order to provide 
additional evidence for what rightly or wrongly the 
investigation officer considers to be a weak case. 117 
Ind. Cas. 737=6 O.W.N. 309=30 Cr. L.J. 829=1929 
Cr. C. I4=A.I.R- 1929 Oudh 272. 

-S. *4—Extra-judicial confession are not entit¬ 
led to any weight—To base conviction on such a 
confession is not safe. 

Apart from the question whether or not extra-judicial 
confessions are inadmissible in evidence they are not 
of such a nature as to entitle them to any weight, because 
it is impossible to ascertain the exact words used by 
the person. To base a conviction on such is not safe: 
in Ind. Cas. 449=29 P.L.R. 486=29 Cr. L.J. 865 = 
A.I.R. 1928 Lah. 858. 

-S. 24—Extra-judicial confession. 

Confession before villagers who are trustworthy 
witnesses may be as strong evidence against accused a- 
confession before Magistrate and requiries no corrobora 
tion. 112 Ind. Cas. 897=5 O.W.N. 698 = 30 Cr. L.J. 
33=11 A.I.Cr. R. 520=A.I.R. 1928 Oudh 393. 

9. Free confession. 

# 

- S. 24—Free confession—Consideration of ante¬ 
cedent circumstances. 

Where there is no room for any doubt as to the 
genuineness of the confession arising from the pro¬ 
cedure followed or from its contents, the antecedent 
circumstances may be of material assistance in deter¬ 
mining whether the confession should be believed. 
They may afford substantial support for the belief that 
it is true or, on the other hand, they may be of such a 
nature as to suggest doubt. When a few weeks before 
her murder, a woman writes to the authorities that 
her life is in danger from a certain person, giving rea¬ 
sons for her apprehensions and when upon the 
police inquiry, her fears are reported to be well- 
founded and when shortly after her murder, that per¬ 
son, is arrested and makes a clear and unequivocal 
, confession, almost boasting of his crime, it is not un¬ 
reasonable to conclude that that confession is probably 
true. A.I.R. 1946 All. 15=222 Ind. Gas. 538 = 1.L.R. 
* 94 ® A.i 11 = 1946 A.L.J. 77=47 Cr. L.J. 311.' 


04—Free confession. 

If there is the slightest doubt whether the statement 
voluntarily made, then this defect would be an 
tant factor in favour of the accused and in 
T rejecting his confession. A.I.R. 1938 Mad. 
M.W.N. 90—47 M.L.W. 161 =-(1938) 1 
289—39 Cr. LJ. 585—175 Ind. Cas. 422. 


-S. 24—Free confession—Questions put to accu¬ 
sed and his statements showing voluntariness of 
confession—Confession, if can be rejected merely 
because formal questions were not asked. 

The object of putting the questions set out in R. 85 
of the Criminal Rules of Practice is to enable the 
Magistrate to be quite sure that the statement was a 
voluntary one; and if one can be sure from the other 
questions and statements made by the accused that 
the confession was voluntary and was not brought 
about by coercion and inducement, then the confession 
cannot be rejected merely because a formal question 
was not asked. A.I.R. 1937 Mad. 755=1937 M-W.N- 
537=46 M.L.W. 144 = 39 Cr.L.J. 390 = 1.L.R. (1938) 
Mad. 348=173 Ind. Cas. 1001. 

-S. 24—Nature of, involves mixed question of 

law and fact. 

The voluntary or involuntary nature of a confes. 
sion involves a mixed question of both fact and law- 
A.I.R. 1936 Cal. 227=40 C.W.N. 668 = 37 Cr.L.J. 
676=63 C.L J. 142=63 Cal. 1089=162 Ind. Cas. 636. 

- S. 24 —Free confession—Should be voluntarily 

made in whole. 

A confession, if it is to be admissibe in evidence, is 
to be voluntarily made in whole, not in parts. A.I.R 
1936 Sind 140=37 Cr.L.J. 1045=164 Ind. Cas. 1036' 

-S. 24—Free confession—Confession to zaildar 

— Absence of evidence of threat or inducement by 
zaildar. 

A confession made by the accused to the zaildar, 
in the absence of any evidence that any threat or in¬ 
ducement was held out by the zaildar, must not be 
excluded from consideration A.I.R. 1933 Lah. 664 
= 34 P.L.R. 330 = 34 Cr. L.J. 1173=146 Ind. Cas. 
172. 

5. 24—Free confession—Statement by accused 

' . ■ ■■ on e « 


- - —•£ — — W 

that he made it voluntarily, effect of—Retracted 
confession, value*of. 

Where a Magistrate, before recording the confession 
of an accused takes every precaution to protect his 
interests, namely, warns him against the risk that he 
was going to incur in making a confession and obtains 
from him a clear statement that he had not been put 
in fear or received any inducement and then the accu¬ 
sed makes a deliberate confession of the crime, the 
confession, though subsequently retracted, is in the 
absence of proof that it was forced out of the accused 
by torture or of a satisfactory explanation as to how he 
came to make it if he was not guilty, admissible in 
evidence and is sufficient for conviction. 132 
Ind. Cas. 70 = 8 O.W.N. 247 = 32 Cr.L.J. 830. 

-S. 24—Confession after being warned—Accused 


is bound down by language of confession. 

When a man of sound mind and full age makes a 
confessional statement in ordinary simple language 
after he has been warned, he must be bound by the 
language of the statement and by its ordinary plain 
meaning : A.I.R. 1927 Oudh 17, Fool. 7 O.W.N. 
527=A.I.R. 1930 Oudh 353 = 127 Ind. Cas. 247. 

-S. 24—Free confession. 



Confession, when not in police custody, to respec¬ 
table person and not obtained as a result of duress 
is admissible and sufficient to convict the confessor* 
99 Ind. Cas. 232 = 3 O.W.N. 301=28 Cr. L.J. 104=7 
A.I. Cr. R. 238. 

J. *4—Free confession. 

A man of sound mind and full age, who makes a 
statement in ordinary simple language, must be bound 
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by the language of the statement and by its ordinary 
plain meaning. If the statement is believed by the 
Court to be true, and if the Court is satisfied that there 
was nothing of the nature referred to in S. 24 of the 
Evidence Act, no improper conduct of any body but 
that the man of his own notion made a confession, and 
if that confession can legally be receivable in evidence 
and is corroborated, the plain simple meaning of the 
words used by him must have their full and proper 
significance, and the act spoken should be given its 
legal consequence. 89 Ind. Gas. 903=23 A.L.J. 821 = 
26 Cr. L.J. 1431=6 L.R.A. Cr. i6i=A.I.R. 1925 
All. 627 (F.B.). 

-S. 24—Free confession—Threats made but not 

influencing accused—Confession admissible. 

Where threats are made to the accused but the 
accused makes the statements deliberately, i.e., 
uninfluenced by the threats, S. 24 does not apply. 
25 Bom. 168, Foil. 89 Ind. Cas. 1046 = 27 Bom. L. R. 
^34=49 Bom. 642=26 Cr. L.J. i478=A. I. R. 1925 
Bom. 529. 

xo. Inducement. 

See also EVIDENCE ACT, S. 24—PERSON IN 

AUTHORITY AND S. 28. 

-S. 24—“ Inducement, threat or proxnise *’— 

Proof—Necessity. - 

S. 24 does not require that there should be positive 
proof of improper inducement, threat or promise to 
justify the rejection of the confession. A well-grounded 
conjecture, reasonably based upon circumstances dis¬ 
closed in the evidence would be sufficient. I.L.R. (1948) 
Nag. 147=49 Cr. L. J. s6i=A.I.R. 1948 Nag. 344 = 
1948 N.L.J. 489. 

-S. 24—Threat or inducement—Textile Control 

Officer asking accused to tell truth—Powers of 
revising Court to revise orders of discharge. 

The accused was charged with an offence of storing 
without a licence large quantities of mill made cloth for 
sale, the evidence against him being primarily the 
statements made by him to the Textile Control Officer, 
and the qnantity of cloth seized. The trial Magistrate 
refused to attach importance to the statements and dis¬ 
charged the accused. On a revision filed by the 
Crown, the Sessions Judge, while agreeing with the 
Magistrate in the appreciation of evidence fn regard to 
other particulars, came to the conclusion that the 
statements of the accused and the quantity of cloth 
seized were sufficient legal evidence which rendered the 
order of discharge unreasonable and ordered further 
enquiry : 

Held, in revision (1) that the mere fact that the 
Textile Control Officer asked the accused to tell the 
truth did not amount to a threat or inducement within 
the meaning of S. 24 of the Evidence Act, aryl the 
statements were therefore admissible ; (2) Where the 
trial Magistrate thought there was no legal evidence 
from which it could be inferred that the large quantity 
found with the accused was stored for sale but the 
Sessions Judge found that there was legal evidence from 
which it could be inferred that the cloth was stored for 
sale, it was certainly permissible to the Sessions Judge 
to set aside the order of discharge and direct further 

e o qm 7 -r „ 6 ° L * W * 6 93 =i 947 M.W.N. 663=49 Cr. L.J. 
385=A.I.R. 1948 Mad. 324=(i947) 2 M. L. J. 

. 359 * 


-S. 24—Inducement — Confession instigated 

by police. 

A confession made at the intigation of the police 
should not be submitted to the jury at all. A.I.R. 1944 
Cal. 39=45 Cr. L. J. 468=211 Ind. Cas. 624. 

-S. 24—Inducement—High Court, in appeal, 

can decide whether confession is caused by 
inducement. 

Per Khundkar, J.—When a confession comes before 
the High Court either in appeal or upon a reference 
under S. 307, Criminal P. C., or in any other manner, 
it is open to the High Court to say whether the making 
of a confession appears, within the meaning of S. 24, 
Evidence Act, to have been caused by any inducement, 
threat, etc., as contemplated by that section. If upon 
the evidence of a witness, it does appear to the Court 
that the confession falls within the mischief of S. 24, 
Evidence Act, it must be excluded. A.I.R. (1943) Cal. 

625=1.L.R. (1943) 1 Gal. 487=45 Cr. L. J. 155=209 

Ind. Cas. 550. 

-S. 24—Inducement—Improper inducement— 

Circumstances making it appear to have been so 
induced are sufficient. 

Per Sen J.—Section 24 clearly lays down that where 
it appears to the Court that a confession was obtaihed 
by an improper inducement such as is mentioned in the 
section, then that confession is irrelevant in a criminal 
proceding. It is not necessary that it should be proved 
that the confession was brought by improper inducement. 
It is quite sufficient if circumstances are placed before 
the Court which would make it appear that the confes¬ 
sion was so induced. A.I.R. 1943 Cal. 625=J.L.R. 
(1943) 1 Cal. 487=45 Cr. L.J. 155=209 Ind. Cas. 550. 

•-S. 24—Inducement. 

The mere fact that the accused wished to earn a 
pardon, held, was no reason to hold that any induce¬ 
ment was held out to him to make the confession. 
A.I.R. 1943 Oudh 269 = 1943 O. W. N. (C. C.) 88= 
44 Cr. L. ]. 389 = 205 Ind. Cas. 514. 

-S. 24—Inducement—Mere administering of 

oath, if tantamount to threat. 

Merely administering of an oath is not tantamount 
to threat to the person under oath that if he does not 
speak the truth, he will be punished for it, so as to 
bring it within the mischief of S. 24, Evidence Act, 

A statement made on oath may be said in certain 
cases, to be made as the result of the holding out of a 
threat, but that is always a question of fact. A. I. R. 
1942 Mad. 654=55 M. L. W. 462 = (i942) 2M.L.J. 
112 = 1942 M. W. N. 436=44 Cr. L.J. 72=203 Ind. 
Cas. 479. 

- Ss. 24, 27 — Inducement — Promise that nothing 

would happen. 

In a murder case, after their arrest, the accused 
were questioned by the Sub-Inspector in these words ; 

Did you commit the offence j Produce the sticks 
and knives used by you. You need not be afraid « 
you do so.” All the accused said: “ we admit the 
offence.” Thereupon, the Sub-Inspector took down 
their statements : V* 

Held, that as these statements were made in answer 
to a direct inducement, namely, that a promise that 
nothing would happen to them if they produced the 
sticks and knives which were used and that request 
was preceded by the words “Did you commit the 
offence,” the statements were inadmissible in evidence 
under S. 24, Evidence Act. A. I. R. 1942 Mad. 237 ^ 
1941 M.W.N. 956=43 Cr. L.J. 463= 199 Ind. Oas. 
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-S. 24 —Inducement—Accused caught red-handed, 

making confession before Court—He coming from police 
custody that day but present before Court for consider¬ 
able period—Overwhelming evidence recorded against 
him—-Confession subsequently retracted—No infeience 
could be drawn that confession was improperly induced. 
A. I. R. 1938 Lah. 731=40 Cr. L. J. 81 = 178 Ind. 
Cas. 572. 


- S. 24 —Inducement—Magistrate asking accused 

to *make a detailed statement’. 

The fa£t that the Magistrate, while recording a con¬ 
fession, asked the accused to make a detailed statement 
does not make the statement resulting from that question 
any the less voluntary. Such a question cannot be 
construted as a threat. A. I. R. 1937 Lah. 399 = 38 
Cr.L.J. 879=I.L.R. (1937) Lah. 481=39 P.L.R. 834 = 
170 Ind. Cas. 5. 

— —S 24 —Inducement—A confession cannot be held 
inadmissible mereby because it has been retracted or 
because of allegations as to its having been induced, in 
the absence of evidence to support them. A.I.R. 1937 
Lah. 208 = 38 Cr.L.J. 583=39 P.L.R. 419=168 Ind. 
Cas. 745. 

- S. 24 — Inducement—Where the accused in his 

statement says that he was induced to confess by a 
promise to become a Court witness, in ordinary circum¬ 
stances, little weight might attach to such a state¬ 
ment. 


Held, however, that in this circumstance, coupled 
with other factB of the case, the confession of the accused 
should be rejected under S. 24, Evidence Act. A. I. R. 
1937 Sind 251=31 S. L. R. 494 = 39 Cr. L.J. jo=i7i 
Ind. Cas. 737. 


——S. 24 — Inducement outside S. 24. 

If a confession is not voluntary in the wider sense of 
the term, ex hypothesi the person who made it did not 
do so from any desire to tell the truth. This fact in 
itself introduces an element of suspicion. In such cir¬ 
cumstances if facts are proved which suggest that an 
inducement of some kind, although outside the terms of 
S. 24, was in fact given, the Court may well refuse to 
accept the confession as true. A.I.R. 1936 Cal. 316 = 63 
C.L.J. 232=37 Cr. L.J. 775 = 63 Cal. 1053=163 Ind. 
Cas. 41. 


S. 24—Inducement—Confession during cross- 
examination as approver in another case. 

Whether the confession is made by the accused to a 
Magistrate during his cross-examination as approver in 
another case, and not because he was requested to do 
■o by any one acting on behalf of the prosecution, the 
confession cannot be said to be one made under the 
influence of promise of pardon. 165 Ind. Cas. 
795-38 Cr.L.J. 84. 


24 and 28—Confession under influence of 
promise—Admissibility—Influence worn off by 

time—Admissibility. 

the confession is made while the accused is 

.tfonglymfluenced by the promise made to him by the 

rolice Officer that if he spoke the truth he would escape 

punishment, the confession is inadmissible in evidence. 

®Ut whims, however, the effect of the promise had worn 

hy the time that the confession was made, then, 

"• 98 , Evidence Act. the confession is admissible. 

A*LR. 1936 Rang. 455-37 Cr. L. J. 1137=165 Ind. 
v*S. 319, 


-S. 24—Inducement—Belief of accused that 

person to whom he confesses is one in authority— 
Whether sufficient. 

Section 24 speaks of “ grounds which would appear 
to an accused person to be reasonable.” But it does not 
speak of a “ person who would appear to him to be in 
authority”. A person in authority for the purposes of 
this Act must be a person who stands in such relation to 
the accused as to imply some power of control or inter¬ 
ference in regard to his prosecution. The belief of an 
accused that the persons to whom he made a confession 
were “ person in authority.” is not sufficient to bring 
them within the term. A.I.R. 1934 Sind 172=29 S.L.R. 
1=36 Cr. L.J. 223 = 152 Ind. Cas. 1032. 

-S. 24—Inducement or pressure—Caution— 

Duty of Court. 

Courts must exercise great caution if there are circum¬ 
stances which indicate inducement or pressure which is 
not recognised by law. Inducement by means of promise 
of pardon is an instance of inducement permitted by law. 
A. I. R. 1934 Lah. 583 = 35 Cr. L.J. 752 = 148 Ind. 
Cas. 745. 

- S. 24 —Inducement—Accused in police custody 

only for short period and never in illegal custody 
—Confession, if tainted. 

Where the accused were not in illegal custody for a 
single moment and they were in police custody for a 
very short time, there is no ground for saying that the 
confessions made by the accused were caused by induce¬ 
ment, threat or promise within the meaning of S. 24, 
Evidence Act. A.I.R. 1933 Cal. 747 = 57 C.L.J. 213 = 34 
Cr. L.J. 1222 = 146 Ind. Cas. 186 (S.B.). 

-S. 24—Inducement—Superior Officer Of ac¬ 
cused holding out inducement to accused—Con¬ 
fession made by accused. 

If a Superior Officer holds out some inducement to a 
subordinate and then any confessional statement is made 
by that subordinate, it cannot be used against him in a 
subsequent prosecution. 

Where the accused, falling at his Superior Officer’s 
feet, begged to be saved if he disclosed everything and 
the latter told him that he would try his utmost to 
save him if he spoke the truth: 

Held, that some kind of inducement was held out 
by the Superior Officer to the accused which had the 
effect of inducing him to mak a confession of his guilt 
and hence the confession was inadmissible. A.I.R. 1933 
Cal. 644 = 60 Cal. 719 = 34 Cr. L. J. 1187=145 Ind- 
Cas. 962. 

- S. 24—Inducement. 

Per Coldstream, J— When there is no suggestion that 
a confession made to a Magistrate was improperly 
induced, the mere fact that the accused hoped for a 
pardon will not render the confession inadmissible. 
Nor will the fact that it was not recorded with the 
precautions required by S. 164, Criminal P.C., compel 
its exclusion: 

Held, on the facts, that there was no confession and 
that all that was said to the Magistrate was that the 
accused had made disclosures to the police on promise 
of pardon. A.I.R. 1933 Lah. 987=35 Cr. LJ. 654 = 
148 Ind. Cas. 400. 

- S. 24—Inducement depends on circumstances 

—Burden of Proof. 

Whether the words used by a person to a confessing 
accused were intended to convey to the accused an in¬ 
ducement, threat or promise or not, and whether such 
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inducement, threat or promise was sufficient or not 
to give the accused reasonable grounds to suppose 
that he will gain an advantage or avoid an evil of a 
temporal nature in reference to the crime must depend 
on the surrounding circumstances in which the words 
were used. It is upon the prosecution to prove that 
the confession was not improperly induced. 

Where the accused was taken to a person in 
authority in the place where he had encamped with 
the police party and he, pointing put a policeman to 
the accused, reminded him and that the police were 
tere and asked him to speak the truth: 

Held, that although the accused might not strictly, 
speaking, have been in the custody of the police, yet 
the words used to hhn werc-not intended merely to 
convey a warning to him that if he did not speak the 
truth, it would be the worse for him. A.I.R. 1933 Sind 
409 = 28 S. L. R. 5 = 35 Cr. L.J. 527=147 Ind. Gas. 
1083. 

-S. 24—Inducement—Discretion of Court. 

Section 24 leaves it entirely to the Court to form 
its opinion as to whether the inducement, threat or pro¬ 
mise held out in any particular case was sufficient to 
lead the accused to suppose that he would derive some 
benefit or avoid some evil of a temporal nature by con¬ 
fessing. A.I,R. 1932 Sind 64=26 S. L. R. 191=33 Cr. 
L.J. 650=138. Ind. Cas. 618. 

-S. 24—Inducement. 

Accused making confessing statement to witness-judge 
rejecting it thinking that accused made it under belief 
that it would be to his advantage—Confession is not in¬ 
valid and should not be rejected. 2 Mr. Cr. C. 56 = 
A.I.R. 1929 Mad. 92. 

-S. 24—Inducement—Village Ranch telling that 

truth has come out and the accused had better 
say what he knew—Confession was held inadmis¬ 
sible. 

Whether any threat or inducement was offered or 
not :n a particular case is a question of fact and has 
to be decided with refcrcrfce to the circumstances of 
that case and that it is not safe to make any generali¬ 
sations merely on the ground that certain set of 
words used in a particular case or particular cases 
have been held to be in the nature of an induce¬ 
ment. 

When a Village Panch told the accused that the truth 
had come out, that the villagers, were being worried 
about the affair and he had better say what he 
icnew and the accused thereupon made a confession. 


-S. 24 —Inducement—Statement of accused be¬ 
fore a Magistrate : “I want to make a clean 
breast of everything for the reason that if I serve 
the Government in any way, the Government may 
take a pity on me*'* was held not in itself admis¬ 
sible. 

In order to make a confession inadmissible there 
must he something from which it should be inferred 
that the inducement or promise was given to the ac¬ 
cused by some person who had authority to give it. 

It is not enough for the accused to entertain a hope, 
which may turn out to be an idle hope, that in conse¬ 
quence of his giving certain information, he would be 
rewarded by the Government, it must be shown tlvat 
the hope was directly inspired by some one who had 
authority to make the promise. 

Where an accused in making a confession to a Magis¬ 
trate said: “I want to make a clean breast of everything 
for the reason that if I serve the Government in any 
way, the Government may take pity on me.” 

Held, that this was not in itself sufficient to render the 
confession inadmissible having regard to the provisions 
ofS. 24. log Ind. Cas. 225 = 32 C.W.N. 616= 10 A.I.R* 

Cr. 223=29 Cr. L.J. 497 = A.I.R. 1928 Cal. 500. 

-S. 24 —Inducement—Mukhia of a village, con¬ 
fessed to—Confessor volunteering to make the 
statement—There is no inducement. 

Where, although the Mukhia, the person confessed to, 
is undoubtedly a man in authority, and would appear 
to a villager as a person who was able, or likely, to 
be able, to promise a pardon or some other inducement 
the confessor volunteered to make the statement if he 
could get seme assurance from the Mukhia that he, 
the Mukhia, would do his best to help him. 

Held, that it is not an inducement proceeding from 
the person in authority within the meaning of the 
section so as to make the confession cither inadmissible 
or irrelevant. 97 Ind. Cas. 44=49 All. 57=24 A.L.J, 
958=27 Cr. L.J. 1068 = 7 L.R.A. Cr. i 5 6=A.I.R. 1926 
All. 737. 

~—S. 24 —Inducement—Pressure by police indu¬ 
cing accused to suppose that he would get a 
temporal benefit—Confession is irrelevant. 

• 

If the pressure exercised by a police officer in extort¬ 
ing confession from an accused is sufficient to give the 
accused grounds which would appear to him reasonable 
for supposing that by making it he . would gain any 
advantage or avoid any evil of a temporal nature, the 
confession would not only be weak in value, but wholly 
irrelevant under S. 24.91 Ind. Cas. 894=7 L.R.A. Cr. 
1=27 Cr. L.J. i 5 8 =A.I.R. 1926 All. 246. J 


^ there „ was veiled threat as well as induce- 

rTcftPii e c ° n T fes j lon was ^admissible: A.I.R. 1923 

VtV™ 1 Gas - 770=8 Pat. 289=10 P.L T. 

i l R^i ?: 1029 Cr. C. 62 = 13 A.I. Cr. R. 
*43 . A.I.R. 1929 Pat. 275. 

i^tJd “^ dUCe ^ ent ~ Confession s L°uld not be 

SyfiEeSS not 9how * 

confession^m^e^bv tfuTar satls , fied on evidence that the 
inducement, threatVr^ “ sed was not caused by any 
«°n=in authorit? the ST"? pr ° cedin S from any pS 

c. be accep?cd - 


- S. 24—Inducement—Person in authority telling 
accused that if he gives true accou it he will be 
pardoned^ Accused’s confession is irrelevant, un¬ 
less the inducement has ceased to operate. 

If a man is told by a person in authority that if he 
gives a true account of the matter he will be par¬ 
doned, that is a continuing offer, the thread of which 
continues unbroken until it is accepted by the confession 
which completes the bargain, unless there is some cir¬ 
cumstance which breaks it so as to show that the 
inducement no longer operates, and that the person con¬ 
fessing has no longer any hope of gaining' anything 
irom the authorities by making confession. 86 Ind. 

%% Ml! 606 6 Gr ' L J ' 93 ^ 6 L ' R ' A ' Cr - 8 9= A - IRl 
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S. Qj —Inducement —Moral exhortation by 
direct superior of accused is not objectionable. 

If a person who is suspected of an offence is ex¬ 
amined by a person in direct authority over him and 
if it is only in consequence of an inducement by way 
of benefit or a threat that the person under suspicion 
makes self-incriminating statements such are, broadly 
speaking, not receivable in evidence because they are 
not in law regarded as strictly of a voluntary nature 
but as having been perhaps induced in the one case by 
a false hope and in other by fear. On the other hand 
a merely moral exhortation to tell the truth is in no way 
objectionable. 89 Ind. Cas. 961=4 Pat. 646 = 26 
Gr. L.J. 1441 =A.I.R. 1925 Pat. 772. 

- S. 24— Inducement—Promise . to consider the 

prayer for being taken as approver—Confession 
is inadmissible. 


Held, that under such circumstances it was difficult 
to believe that the accused was not given to under¬ 
stand that a pardon was going to be offered to him. The 
second statement by the accused was inadmissible in evi¬ 
dence. A confession made by an accused person on 
inducement by a Police Officer that he would be offered 
a pardon Is admissible in evidence. The evidence of an 
accomplice, if suspicious, requires corroboration. 60 
Ind. Cas. 417=22 Cr. L.J. 225 = 32 C.L.J. 204. 

-S. 24—Inducement—Onus of proving absence 

of inducement, etc., is on prosecution. 

If it appears to the Court that there is reason to sus¬ 
pect that the confession was obtained by inducement so 
as to bring it under the provisions of Section 24, the 
prosecution must show that the confession was freely 
made. 68 Ind. Cas. 413 = 26 C. W. N. 54=A. I. R. 
1921 Cal. 458. 


Where accused is told by a person in authority that 
if he makes a voluntary confession which is considered 
to be full and tiue, his prayer for being made an 
approver will receive due consideration. 

Held, the confession made under such circumstances 
ig inadmissible. 74 Ind. Cas. 529 = 45 All. 633 = 21 
A.L.J. 585=24 Cr. L.J. 785 = A.I.R. 1924 All. 72. 


-S. 24 —Confession under inducement of being 

made approver is not admissible. 

At the end of his confession accused said that he 
had been told by the darogha that he would be made 
an approver. He explained to the Magistrate in the 
raoBt convincing fashion that he was telling the truth 
for this reason, and that he knew that what he said 
might procure his conviction or his rele ase. The Magis¬ 
trate wrote the usual certificate in an unusual form. 
He gaid: “ I believe the above statement was volun¬ 
tarily made although it >is quite possible that the police 
officers may have told him that he will be made an 
approver.*’ 

Held, that this confession should not have been ad¬ 
mitted in the face of this. Section 24 of the Evidence 
Act makes a confession inadmissible, if it appears to 
have been caused by any inducement or promise 

g lnd Cas. 62 = 21 A.L.J. 143 = 45 All. 300=4 L.R.A. 
• x 3=24 Cr. L.J. 526=A.I.R. 1923 All 352. 


8. 24—Confession on a promise of release is 

N not admissible. 

Where the accused told the Magistrate that he had 
been told to tell the truth by a Saheb who told him to 
1*11 the truth and he would be released: 

Held, that the confession wag made, under an in¬ 
ducement. 60 Ind. Cas. 1006=45 Bom. 1086 = 23 Bom. 
L.R. 338=22 Cr. L. J. 3i8=A.I.R. 1921 Bom. 76. 


8. 34—Inducement—Confession—Fear encour¬ 
aged by Police officer—Offer of pardon—State¬ 
ments are inadmissible. 


A confession made by an accused person under fear, 
encouraged by a police officer in a subtle way in the 
hours that elapsed before the accused reached the Magis- 
trate, is inadmissible in evidence. Accused made an 
^criminating statement before a Magistrate and was 
•ent to jail. An application for bail was refused at the 
i ,Ut ^j CC *^ c P°hce. The aecused was suddenly re- 
~ on nominal bail and thereafter he made himself 
}ueful to the Police by pointing out various places and 
other ways. Subsequently he madq a second state- 
nxcn t before the Magistrate more detailed than the first, 
much In the fashion of an approver’s statement. 


-S. 24—Burden of proving inducement—Con¬ 
fession—Retraction of—Ill-treatment and induce¬ 
ment—Onus. 

Where an accused when retracting a confession 
alleged ill-treatment and inducement by the police to 
extract the confes'ion, the onus is on him to prove such 
ill-treatment and inducement. 22 C.W.N. 809=19 Cr. 
L. J- 959=47 Inci - Gas. 811. 

• 

——S. 24—Inducement by police officer—Tender 
of pardon—Statement made by approver. 

The accused made a confession in which he impli¬ 
cated three persons into an ofienee of murder. At the 
trial of the three persons the accused was granted a con¬ 
ditional pardon and examined as a witness for the 
prosecution. The three persons were acquitted and the 
accused was tried for the offence of murder. Held, 
the confession made by the accused in the first murder 
trial was inadmissible in evidence against him under 
S. 24 of the Evidence Act. The statements made by 
the accused in the first murder trial as a witness under 
a tender of pardon are admissible for they were removed 
from the operation of S. 24 by virtue of S. 339, clause 
(2) of the Gr. P. Code. The statements made by the 
accused in the trial, of the Police Officer concerned in 
the investigation of the case could be admitted in 
evidence against him on his own trial for murder. 22 
Bom. L.R. 1247 = 59 Ind. Cas. 324 = 22 Cr. L.J. 68. 

- Ss. 24 and 27— Inducement and pressure. 

A confession caused by illegal inducement or illegal 
detention of the accused’s relatives is irrelevant, and the 
question of its truth is immaterial. 11 Cr. L.J. 41=4 
Ind. Cas. 759 (U. B.) 

-S. 24—Confession—Promise by Police. 

The confession of an accused person made before a 
Magistrate cannot be used in evidence against him at 
his trial when the Police told him that he could get a 
pardon if he would make a confession, and he made 
that confession under the hope of obtaining pardon. 

(1904) 1 A.L.J. 110. 

-S. 24—Inducement, threat, etc. 

Q as a witness made a statement implicating himself, 
in the trial of one V. He was then made a co-accused. 
It was found that the statement was made under cir¬ 
cumstances mentioned in S. 24 of the Act. Held, that 
the statement was irrelevant against him. 9 P.R. 1911 
Cr. = i66 P. L. R. 1911=22 P. W. R. 1911, Cr.= ia 
Cr. L J. 267 = 10 ind. Cas. 340. 
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_Ss. 24 and 27— Inducement or pressure—Infor¬ 
mation given by accused to Police Office on 
threat, admissibility of—Confession retracted, dis¬ 
agreeing with othei evidence in case. 

The fact that a Police Officer got by means of threat 
an information from a prisoner as to a circumstance 
incriminating the latter does not render that information 
inadmissible in evidence. An accused’s confession sub¬ 
sequently retracted and not tallying with the other 
evidence in the case, cannot be pressed as strong 
evidence against him. 17 Gr. L. J. 33 = 2 O.L.J. 468— 
38 Ind. Cas. 321. 


11. Person in authority. 

_S. 24— Person in authority — Mukhia and a 

Ziledar—Confession made to—Admissibility. 

Where an accused charged with murder is alleged to 
have made a confession of his guilt to a Mukhia and 
Ziledar who were among the party deputed by the 
Sub-Inspector, the investigating officer to arrest the 
accused, upon an assurance that he would be set free it 
he spoke the truth, such a confession would be inadmis¬ 
sible in evidence against the accused as the Mukhia • 
and Ziledar are “ persons in authority ” within the 
meaning of S. 24 of the Evidence Act. 1947 A.L.J. 

560 = 1947 A.W.R. (H. G.) 390=A.I.R. 1948 All. 101 = 
49 Cr. L.J. 46 = 1948 A.L.W. 17- 

——Ss.24, 32 and 33— Person in authority—-Cart-pul¬ 
ler with bags of sugar—Questioning of, by Super¬ 
visor Post Raid Information Service—cart-puller 
making statement that bags belonged to petitioner 
—Admission by petitioner that sugar was his, on 
inducement by Supervisor—Cart-puller not put in 
witness-box—Inadmissibility of statements. 

A Supervisor, Post Raid Information Service, saw a 
hand-cart on which were two bags and being suspicious, 
he questioned the hand-cart puller who told him that 
the bags contained sugar and, on being further asked 
as to where the sugar had been obtained, referred him 
to the petitioner. The petitioner being questioned, 
admitted that the tugar was his and that he had 
brough it from a ration shop. Thereupon, a com¬ 
plaint under R. 81 (4), Defence of India Rules, for 
contravention of cl. 4 > Bengal Essential Food-Stuffs 
Anti-hoarding Order of 1944 was filed by the Super¬ 
visor. The complainant stated in his cross-examination 
that he told the accused that if he told the 
truth, he would let him go, otherwise he would take 
him to the police: 

Held, that by making this promise, he undoubtedly 
gave the accused grounds which would lead him to 
suppose that he might gain some advantage by making 
the statement and at that time, the complainant was 
certainly taking such action as was sufficient to lead the 
accused to suppose that he had the necessary authority 
for that action. Once he had disclosed that the state¬ 
ment of the accused was procured by inducement, it 
was the duty of the prosecution to show by re-examina¬ 
tion or otherwise that the complainant was not a person 
in authority within the meaning of S. 24, Evidence Act. 

Consequently, the evidence with regard to the state¬ 
ments by the accused which were elicited by the induce¬ 
ment offered by the Supervisor was inadmissible. 

Held also, that as the cart-pulller was not examined 
as a witness, his statements were inadmissible either 
under S. 32 or S. 33. A.I.R. 1945 Gal. 360=79 G.L.J. 
149=46 Cr.L.J. 683=221 Ind. Gas. 24. 


-S. 24—President of Village Vigilance Commit- 

* — « • . ri m —. a. oBx 


tee, whether person in authority—Statement elici¬ 
ted by him from accused by promise to try to save 
him—Relevancy. 

The President of the Village Vigilance Committee is a 
person in authority within the meaning of S, 24, Evi. 
Act and a statement elicited by him from the accused 
by a promise that if accused would tell the truth, he 
would try to save him is irrelevant under S. 24. A.I.K. 
1939 Mad. 515=1939 M.W.N. 341=49 L -W- 5 22 — 4 ° 
Cr.L.J. 809 = 183 Ind. Gas. 5 6 *- 

to 


45. 24—Person in authority—Confession 


zamindar—Relevancy in absence of evidence of in¬ 
ducement or promise. 

A person in authority within the meaning of S. 24 is 
one who has authority to interfere in the .^natter of the 
charge against the appellant. In the United * 

Zamindar holds no official position and a lambardar 
who is only appointed to collect revenue from^ co-sharers 
in a mahal has no authority whatsoever to interfere 
with criminal matters; and no villager, however igno¬ 
rant, would ascribe any such power to persons of thu 
kind. A confession alleged to have been made to the 
zamindars is not irrelevant under S. 24, when there is 
nothing to suggest that any inducement or promise was 
offered or made because the persons to whom the con¬ 
fession was made could not possibly be described as 
persons in authority within the meaning of the section. 
A.I.R. 1936 A/ 1 . 470 = 1936 A.L.J. 376=1936 A.W.R. 
409=37 Cr.L.J. 852 (2) = 163 Ind. Cas. bbi. 

S. 24—Person in authority—Landlord and 


member of Union Board. 

It is doubtful whether a person who is merely the 
landlord of the village and a member of tho Union Board, 
is a person in authority within the meaning of S. 24. 
A.I.R. 1936 Cal. 227=63 C.L.J. 14 2 =40 C.W.N. 668 
=37 Cr.L.J. 676=63 Cal. 1089=162 Ind. Cas. 636. 

-S. 24—Person in authority—Confession to agent 

of landlord of accused—Inducement. 

A confession was made by the accused before retired 
Subedar, the agent of a big landlord in the village whose 
tenant the accused was. Before the accused confessed to 
him, he was told that if he told the truth, it would be to 
his advantage: 

Held, that there was an inducement and the confession 
was made to a person who held a position of considerable 
authority in the village which is in no way inferior to 
that of a Zaildar and hence it was not admissible m 
evidence under S. 24. Evidence Act. A.I.R. 193 ® Ban. 
264=37 Cr.L.J. 1026=164 Ind. Cas. 891. ■ > 

_ft r>A— PorEnn in a.itkoritv—Honorary Magis¬ 


trate also a zaildar. 

A Honorary Magistrate who is also a zaildar is a 
person in authority within the meaning of a 4 - 
A.I.R. 1934 Lah. 417=36 Cr.L.J. 21 1=37 PLR - 
= 15 L. 856=152 Ind. Cas. 998. ■ «| 

-S. 24—Person in authority—Manager of office* 


Where the manager of a company said to 
cused who had committed the offences of embez 
and falsification of accounts, that it would be m . 
terest if he made a clean breast of the whole att ^ 
gave the substance of what he (accused) to .^g 
writing, and insisted on having something 1 mt jfied 
from the accused the same day and the accuse c 

with the demand: 



449 


EVIDENCE ACT (1872), S, 24—11. Person in authority. 


450 


Held, (1) that the manager did hold out a sort of in¬ 
ducement and threat to the accused and the accused had 
reason to believe that he would gain by making confes¬ 
sion: 

(U) that the manager was a person in authority 
within the meaning of S. 24, Evidence Act, and the admis¬ 
sion was not admissible. A.I.R. I 93 2 Sind 64—26 b.L.K. 
191 =33 Cr.L.J. 650=* 138 Ind. Cas. 618. 

g B 24 to 27—“Person in authority ”, meaning 
of—Confession by inducement, exclusion of. 

The words ‘person in'authority’ in S. 24, Evidence Act, 
have reference to a person who has authority to inter¬ 
fere in the matter under enquiry. Generally speaking 
a “person in authority’* within the meaning of b. 24 
is one who is engaged in the apprehension, detention 
or prosecution of the accused or one who is empowered 
to examine him. 

Section 24 excludes a confession procured by induce¬ 
ment, threat or promise having reference to the charge, 
only when the inducement, threat, or promise is suih- 
cient to give the accused person reasonable grounds 
for supposing that by making it, he would gain any 
advantage or avoid any evil in reference to the pro - 
ceedings against him. A.I.R. 1933 Pat - i 49 =i 4 R L - 
T. 82 = 34 Cr.L.J. 349 = 12 Pat. 241 = 142 Ind. Gas. 

474 (S. B.). 

-S. 24—Person in authority—Zamindar conne¬ 
cted with investigation. 

Where zamindars are directly connected with the 
investigation by the direction of the police, they ar . e 
persons in authority within the meaning of S. 24, Evi- 
dencc. Act, and any confession made to them by an 
accused person under an inducement offered to him is 
inadmissible in evidence. A. I. R. 1932 Sind 55 = 33 
Cr.L.J. 641 = 138 Ind. Cas. 614. 

-S. 24—Person in authority—Co-villager exer¬ 
cising no influence or authority is not “ person in 
authority.** 

It would be doing violence to the terms of S. 24, 
to hold that a co-villager who does not exercise any 
influence or authority in the village is a person in 
authority, although the accused might have thought 
him to be such a person. 57 C. 488=A. I. R. 193 ° 
Cal. 633. 



24—Inamdhar is no person 


in authority. 


An Inamdhar, who is in a position inferior to that 
of an inamdhar cannot be treated as a person in 
authority. 114 Ind. Cas. 719 = 30 P.L.R. 269 = 30 Cr. 
L. J. 375=1929 Cr. C. 102 = A. I. R. i 9 2 9 

558. 


-S. 24—Person In authority. 

Where the monigar took the accused aside and 
asked him not to cry but to speak the truth. 

Held, that the statement made under those cir¬ 
cumstances was not induced by any threat or pro- 
due and that it was admissible in evidence. 

Qpaere : Whether the monigar was a person in 
authority within the meaning of S. * 49 * * 9 2 9 M. W» 

N. 791. 

—'—S. 24—Ziladar serving under a great estate is 
person in authority. 

^ A Ziladar serving under a great estate (such as that 

} of Kapurthala) is a person in authority and if a such 

8 P..Y. D—15 


person holds out inducement to the accused, the 
admissions made to him would not be admissible: 
117 Ind. Cas. 737=6 O. W. N. 3°9 = 3 <> Cr. L -J- 
829=1929 Cr. G. i4=A.I.R. 1929 Oudh 272. 

——S. 24— Person in authority. 

A Village Panch is a person in authority. A.I.R. 1923 
Cal. 458 and 20 C.W.N. 5 / 2 , Rel. on. 116 Ind. Cas. 
770=8 Pat. 289=10 P.L.T. 549 = 30 Cr L.J. 675 = 
1929 Cr. C. 62 = 13 A. I. Cr. R. 143—A. I. R. 1929 

Pat. 275. 

S. 24—Person in authority—Third party sent 


by police to induce accused. 

Where a third person was sent by police to make 
the accused confess by an inducement that he would 
be dealt with leniently il he confessed. 

Held that the inducement proceeded from a person 
in authority. 112 ind. Cas. 347=9 Lah. (>71 = 29 Cr. 
L.J. 10.9 = 11 A.I.R. Cr. R. 284= A.I.R. 1928 

Lah. 476. 

_§ 24—Person in authority—Zamindar of the 

village who was also a Magistrate. 

Where a confession was made to the Zamindar of 
the village who was also a Magistrate and was regarded 
as an important person in the village having authority 

in the matter. 

Held, the Zamindar must be regarded as a person 
in authority within S. 24. id Ind. Cas. 881=28 Cr. 
L.J. 497=8 P.L.T. 566 = 8 A.I.Cr.R. 151= A.I.R. 

1927 Pat. 257. 

_ S . 24—Person in authority—Whether includes 

village headman—Accused speaking truth of her 
own g accord—No proof of inducement—Admis¬ 
sibility of confession. 

Whcie the accused made the confession apparently 
out of remorse and under an overwhelming impulse to 
soea k the truth and it did not appear that the village 
headman to whom the statement had been made had 
told her that if she would tell the truth, she would 

be let off. 

Held, that though the headman was a person in 
authority within the meaning ol the section there was 
no inducement proved which vitiated the confession, and 

that it was consequently admissible. 6 O. W. xM. 947 - 

_S. 24—Person in authority. 

A Vakil's clerk is not a person in au.hor.ty withm 
c qa. 88 Ind. Cas. 5i4= 12 ° L - J -'495 — 2 w. in. 
398=26 Gr. L.J. .154= A.I.R > 9 2 3 Oudh 597 - 

_S. 24 —Panchayatdars are not persons in 

“"panch^atdars are: no. 

ScST? fincUng C o C u a t Uy .hc priV crf- 

SSTWefc nnot begrated, men 

M. l L°W: y 886=2 5 Gr. L.J. rfh-W > 9=4 Mad. 230 

= 45 M.L J. 845. 

_c —Collecting and assistant panchayats 

are persons in authority within the section. 

The collecting panchayat and the assistant pan- 
chavat are both persons in authority within the 
meaning of the section. Consequently the confession 
which die accused made after he had been assured 
that he would be saved from the consequences, was not 
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admissible by reason of provisions of S. 24 of the 
Evidence Act. It is difficult for High Court to come 
to the conclusion that if the accused was induced by 
the promise which was made to him by assistant pan- 
chayat and others to make the first confession, that 
inducement, was not to some extent the cause of his 
making the confession before the magistrate. 74 Ind. 
Cas. 264=50 Cal. 127=24 Cr. L.J. 76o=A. I. R. 
1923 Cal. 458. 

-S. 24—Person in authority—Confession to 

Lambardar under threats is in admissible. 

A Lambardar being a person in authority a con¬ 
fession induced by him by the use of threats i6 in¬ 
admissible in evidence under S. 24 of the Evidence 
Act. 81 Ind. Gas. 555=4 Lah. L.J. 235 = 25 Cr.L.J. 
939=A.I.R. 1922 Lah. 263. 

-S. 24—Person in authority—Confession to 

excise superintendent—Admissibility of. 

A confession made by an accused to the superinten¬ 
dent of excise in a trial for illicit possession of opium is 
admissible, provided no inducement, threat or promise 
was held out to the accused for making the confession. 
22 C.W.N. 451 = 19 Cr. L.J. 524=45 Ind. Cas. 284. 

-Ss. 24, 25 and 26—‘ Person in authority’— 

Statement leading to direct inference of guilt 
Military officer assisting in Police investigation 
—Statements made at police search and before 
arrest—“Custody. ’* 

To constitute a ‘confession’ under the Evidence Act, 
it is not necessary that the person confessing should 
make a full and explicit admission of his guilt so clear 
as to leave no other hypothesis tenable. It is enough 
if they lead to an inference of guilt. The words 
“ accused person ” in Ss. 24 to 26 include any person 
who subsequently becomes accused, provided that at 
the time of making the statement criminal proceedings 
were in prospect. The expression “ person in authority” 
has a wider meaning than the actual prosecutor and 
the test is, has the person any authority to interfere in 
the matter and any concern or interest in it, sufficient 
to give him authority. 19 Cr. L.J. 189=43 Ind. Cas. 
605 (Mad). 

-S. 24—Person in authority—President of Pan- 

chayat if—Confession. 

The president of a panchayat which was to consider 
a case is a person in authority within S. 24, and con¬ 
fession made to him is not therefore admissible in law. 
20 C.W.N. 512 = 23 C.L.J 477=17 Cr. L.J. 188=33 
Ind. Cas. 828. 


■-Ss. 24, 25 and 28—‘‘Person in authority’’ ex¬ 

plained. 

S. 24 refers only to a person in actual authority, 
the test being the possession of some power or control 
over the accused with reference to his case. Neither 
a co-villager, nor a Zamindar is a person in authority 
unless the Zamindar is directed by the Police to investi¬ 
gate. 10 S.L.R. 140 = 18 Cr. L.J 58=31 Ind. Cas. 42. 


-S, 


24—‘‘ Person in authority” 


The test as to whether a person is a person 
authority, is whether that individual had author 
to interfere with the matter and had any concern 
mtetest in it sufficient to £iven him that authori 
Police Patel in a village in such a person. 9 B. H. 
358 at 369 F °ll. 40 Bom. 220=17 Cr.L.J. 133 = 
Bom. L.R. 1059=33 Ind. Cas. 309. 


-S. 24 —Person in authority—Thugyi. 

A confession made to a Thugyi by an accused who 
had been sent for by the former after being told that 
he would not be punished if he was not a party to 
the offence is irrelevant and inadmissible in evidence 
as the Thugyi is a person in authority within the 
meaning of S. 24 of the Act and what the Thugyi told 
him was an inducement to make a statement. Other 
answers and questions based on the inadmissible state¬ 
ment are also inadmissible. 15 Cr. L.J. 681=8 Bur. 
L. T. 39=8 L.B.R. 94=26 Ind. Cas. 129. 

-Ss. 24 and 25—Person in authority—Confes¬ 
sion to Zaildar. 

A confession made by a suspected person regarding 
his guilt (murder case) on an inducement cf the Zaildar 
that his own (Zaildar’s) brother had put off in a 
murder case on making a clean breast of the matter, 
i6 inadmissible, as the Zaildar, was a leading man 
holding responsible post. 32 P.W.R. 1916, Cr. = i6 Cr. 
L.J. 226=26 P.R. 1916, Cr. = 153 P.L.R. 19*6=34 
Ind. Cas. 642. 

-S. 24 —Person in authority—Lambardar—Zail¬ 
dar. 

A Zaildar or Lambardar is an officer who is to help 
the police in their investigation. A confession made to 
such an officer, who promised the release of the accused, 
is not admissible in evidence. 14 P.R. 1911 Cr.=42 
P.W.R. 1911, Cr. = i2 Cr. L.J. 597=12 Ind. Cas. 973. 

-S. 24 —Person in authority—Zaildar. 

Admissions made to a zaildar are not admissible when 
the zaildar cautioned the'accused before their state¬ 
ments were recorded that they would get some benefit 
from Govt if they spoke the truth. 221 P.L.R. 1911 = 
57 P.W.R. (Cr.) 1911 = 12 Cr. L.J. 554=12 Ind. Cas. 

642. ill 

-S. 24 —Person in authority—Zamindars. 

A confession to'certain Zemindars sent for that pur¬ 
pose by the Police who held out an inducement to the 
accused, that they would save him, is inadmissible under 
S. 24 because they were investigating the offence just 
like policemen and must be considered to be persons irt 
authority who procured the confession by their induce¬ 
ment and promise. 4 S.L R. 209 = 12 Cr. L.J. 119=9 
Ind. Cas. 718. 

-S. 24—Person in authority—Panchayat tf 

police officer—Confession. 

A panchayat is not a Police officer, but he is a per¬ 
son in authority within the meaning of S. 24 of the 
Indian Evidence Act. A confession made by an accu¬ 
sed before the panchayat who only told the accused to 
speak the truth is admissible in evidence. (i 9 ° 7 ) 11 
C.W.N. 904. See also 9 C.W.N. 474. J 

-Ss. 24, 29—Confession—Person in authority* w. 

The accused made a confession of his guilt to the med* 1 
cal officer of his regiment, who told the accused, when 
he was under his treatment in the hospital, that 
would be better for him to tell the truth as to hovv 
came about certain wounds. Held, that the mcai 
officer was not a person in authority in respect 01 
proceedings which might be contemplated or 
against the accused who made the confession to • 
and that all that he represented to the accused wa*^. 
on medical grounds it would be for the accused s 
if he told the truth as to how he came by the - 
The accused made their confession of guilt to tn 

t 4 
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missioned officer of their regiments, who stated to the 
accused that he had already obtained information from 
another person and promised secrecy if they told the truth. 
Held, that the commissioned officer was not shown to 
be a person in authority relation to any proceedings that 
were to be taken against him; and that the alleged decep¬ 
tion and inducement were covered by the provisions of 
S. 29 of the Evidence Act, 1872. (1906) 8 Bom. L.R. 

507=4 Gr. L. J. 49. 

-S. 24 —The phrase ‘person in authority’ should not 

be construed narrowly. (1905) 9 G. YV. N. 474. 

-S. 24—Person in authority—Village Magistrate 

—Misdirection, Material. 

A Village Magistrate is a person in authority within 
the meaning of S. 24 of the Evidence Act. Where the 
evidence was that the accused made a confession of 
his guilt on the Village Magistrate promising to arran¬ 
ge for saving him from prosecution and the Sessions 
Judge charged the jury to find guilty if they be¬ 
lieved the evidence, but made no reference to the rele¬ 
vancy of the evidence. Held, that it was a material 
misdirection likely to lead to an errnous verdict. (1902) 
26 M. 38. 


12. Proof. 


■See also Cr. P. Code, Ss. 164, 364, 533. 

*. 24—Formal proof of its voluntary nature 
—Presumption as to pressure. 


The wording of S. 24, Evidence Act, suggests that 
unless it appears to a Court that an inducement, threat, 
or promise was held out by a person in authority, a con¬ 
fession would be relevant under S. 21, Evidence Act, 
without any formal proof of the voluntary nature of 
the statement. It has certainly not been the practice of 
the Courts of the Madras Presidency to require from the 
prosecution, formal evidence tha tthe statement was volun¬ 
tary. It is customary for the Court to consider the sug¬ 
gestions made in cross-examination and the statement of 
the accused and for the Court that to decide whether 
there is anything in those suggestions or in the evidence 
which would lead it to suspect that the confession 
was not voluntary. 

' Per Horwill, J. —It is frequently assumed wrongly 
that a person would not make a confession of his guilt 
which would be prejudicial to his interest unless some 
pressure were exerted on him. A man who has com¬ 
mitted a grave crime—unless he is a hardened offender 
—has an overwhelming desire to unburden himself and 
“lare with somebody his terrible secret. A.I.R. 1942 
Mad. 19= (1941) a M.L.J. 1070 = 54 L.W. 327 = 43 
W* 346=194* M. W. N. 929=198 Ind. Cas. 295. 


_ -*4 —Proof of—Signature of accused, necessity 

t *~ n g—Magistrate examined and proving 

statement—Sufficiency of proof. 

♦k*» cou ^ hard, y b® said that there is any presumption 
nat unsigned piece of paper is a statement made by 
. ^used It is therefore, necessary that the Magis-. 
If . ta ^ c l ^ c signature of the accused person, 

of i^B^rate j g not examined as a witness, in view 

i<! 1 ! ^at dlc appellant signed his own signature 

tne Judge’s Court, it cannot be said that the confes.- 
J’t'J*** proved. But when he is examined and he has 
Tif? Ve 4^"** ** was the accused who made the statement, 
JfJ* ■efficiently proved. 165 Ind. Cas. 196 = 40 C.W.N. 
Gr, L.J, hoi. 


-S. 24—Proof of—Confession—Initial presump¬ 
tion—Confession not regularly recorded—When 
admissible. 


In the case of a confession recorded according to law 
there is an initial presumption that it does not offend 
against S. 24, but if on a consideration of the direct 
and circumstantial evidence in the case, it docs appear 
to the Court that the confession was obtained by any 
inducement, threat or promise such as is referred to in 
the aforesaid section, it will be held to be inadmissible. 
In the case of a confession not recorded according to 
law, no such presumption arbes and it is apparently 
the duty of the prosecution to satisfy the Court that 
the confession did not contravene the provisions of 
S. 24, before it can be admitted. A I R. 1936 Lah. 
247=16 L. 912 = 57 P. L. R. 869 = 37 Cr. L.J. 432 = 
161 Ind. Cas. 339. 


-S. 24—Proof of—Points to be established by 

prosecution. 

Where the main foundation for a conviction is a 
confession, the prosecution must establish : (1) that a 

confession was made (2) that evidence of it can be 
given; and (3) that it is true. A. I. R. 1934 Sind 
172 = 29 S.I/R. 1 =36 Cr. L.J. 223 = 152 Ind. Cas. 1032. 

— —S.24 Proof of—Presumption of voluntary nature. 

In the case of confession'^ duty certified, it may fairly 
be assumed that the Magistrate did his best to assure 
himself that the statements were voluntary and that if 
he had felt any suspicion, he would not have placed 
them upon record. A.I.R. 1931 Mad. 42 = 1930 M.W.N. 
350=59 M.L.J. 114 = 32 L.W. 285 = 32 Cr. L.J. 262 = 
122 Ind. Cas. 229. 


-S. 24—Proof of—Extra-judicial confession. 

The duty of the Court before which an extra-judical 
confession, not incorporated in a doctimerit, is relied 
upon is to scrutinise the whole of the material before 
it, and then to decide whether there is sufficient 
evidence to prove the confession. A mere general 
statement to the effect that the prisoner had confessed, 
is too uncertain a foundation to sustain a finding 
against him and the Trial Court ought to ascertain as 
far as possible the very words spoken by an accused 
who is said to have confessed. There may however be 
cases in which the evidence gives the substance, though 
not the actual words of the statement made by the 
accused and if that evidence is reliable there is no rule 
of law which precludes the Court from holding, that 
the confession has been proved. 81 Ind. Cas. 530 = 
5 Lah. 140 = 6 L.L.J. 208 = 25 Cr. L. J. 9i4 = A. I. R. 
1924 Lah. 498. 


13. Retracted confession. 

(a) ADMISSIBILITY. 

(b) CONVICTION ON. 

(c) CORROBORATION. 

(d) DUTY OF COURT. 

(e) VALUE OF. 

(a) Admissibility. 

-S. 24 —Retracted confession—Admissibility— 

Rules regarding admissibility. 

The rules regarding confession which are retracted are 
(i) that a confession is not to be regarded as involun¬ 
tary merely because it is retracted ; (2) as against the 
maker of the confession, the retracted confession may 


455 


EVIDENCE ACT (1872) S. 24—13. Retracted Confession 


456 


from the basis of a conviction if it is believed to be 
true and voluntarily made; (3) as against the co-accused, 
both prudence and caution require the Court not to 
rely on a retracted confession without independent 
and full corroborative evidence. There is, however, no 
rule of law requiring a retracted confession to be sup¬ 
ported by corroborative evidence in material particulars. 
The use to be made of such a confession is more a 
matter of prudence than of law. A. I. R. 1941 Bom. 
50=42 Bom. L. R. 938 = 1 L. R. 1941 Bom. 27 = 
192 Ind. Cas. 671. 

—S. 24 —Admissibility—Absence of proof of 
being made duly and voluntarily. 

The retracted confession of an accused when not 
proved to have been duly and voluntarily made, is not 
admissible in evidence. A. I. R. 1933 Oudh 315 = 
10 O. W. N. 466 = 8 Luck. 518=35 Cr. L. J. 10 = 
146 Ind. Cas. 465. 

— S. 24 —Retracted confession—Admissibility— 
Confession duly recorded after taking all precau¬ 
tions—Retraction without sufficient explanation 
as to how the accused came to make the confes¬ 
sion, does not make it inadmissible. 


Ss. 24, 33—Retracted confession—Admissibility 
—Criminal Procedure Code, S. 164—Deposition of 
a witness who died before trial and who was not 
cross-examined is admissible in evidence. 

' ^ confession duly recorded and certified under S. 164, 
Criminal Procedure Code, is admissible in evidence 
against the person making it, unless shut out by the 
provisions of S. 24 of the Evidence Act. In India the law 
regarding the admissibility of a confession is contained 
in S. 24 of the Evidence Act. It is not identical with the 
law in England (as explained in The Queen v Thompson 
L. R. 1893, 2 Q. B. 12) and the cases therein referred to. 
The question which a court has to decide, when deter¬ 
mining on the admissibility of a confession, is whether it 
appears to the court to have been induced by the means 
mentioned in that section. The mere subsequent retrac¬ 
tion of a confession which has been duly recorded and 
certified by a Magistrate is not enough in all cases to 
make it appear to have been unlawfully induced. The 
remarks made in Imperatrix v. Balyu Dagdu (2 Cr. R. 
3 of 1398), in so far as they may have been intended to 
prescribe a different practice cannot be accepted as 
consistent with S. 24 of the Evidence Act. 2 Bom. L.R. 
761 =25 B. 168. 


Where an accused makes a confession after all the 
precautions necessary have been taken by the Magist¬ 
rate recording the confession, the mere fact that the 
confession has been retracted will not make it in¬ 
admissible unless the accused gives any sufficient 
reason as to how he came to make the confession. 

A man of sound mind and full age, who makes a 
statement in ordinary simple language, must be bound 
by the language of the statement and by its ordinary 
plain meaning. 98 Ind. Cas. 106=3 O. W. N. 818 = 
27 Cr. L.J. I258=A.I.R. 1927 Oudh 17. 

1 Ss. 24 and . 30—Retracted confession—State¬ 
ment by a convict implicating another—Admissi¬ 
bility. 

A convicted prisoner undergoing a term of imprison¬ 
ment made a statement before a Magistrate implicating 
the petitioner m the ofTence for which he had bceS 
convicted. But when he was examined as a witness he 
denied the implication of the petitioner. Held , the 
statement was not admissible in evidence. 18 ALT 
87=2 U.P.L.R. (H.C.) 37=54 Ind. Cas. 893. 


S * , 2 4 Confession—Admissibility—Retraction 
of confeseions—Judge’s duty. 

^ ston > J-—A Judge ought to be satisfied that a 

admfsdhle WaS vo . untanl y m ade before it can be even 
admissible m evidence. Per Beaman, J.—A Judge 

should m the first instance see whether a retraced 

confession is voluntary or has been improperly induced. 

guilty ’ and*'denies ^avVnTmadf the * confession “or 
at all or Jn 1 . decide > be , fore admitting the confession 

£ frrJf- « «« £ 

8-5 

the conclusion that the If h . e comes t0 

induced and admits it it then u n0t ! m P ro P erl y 
liable to be appreciated . b f co , mes . evidence and 

the evidence in f, d 1 weiR,ied w,th the rest of 
1- *• 6 97 = 4 c”l.JX wa V- <'9° 6 > 8 Bom. 


(b) Conviction on. 

S. 24—Retracted confession—Conviction on— 
When can be had. 

A retracted confession, if the Court believes it, is 
sufficient for convicting the person who made it. A.I.R. 

1946 All. 15=1945 A. W. R. (H.C.) 291=222 Ind. 
Cas. 538. 

S. 24 Confession—Retracted confession—Absence 


of corroboration—Conviction—If can be based on. 222 
Ind. Cas. 143=47 Cr. L. J. 252 = 47 Bom. L. R. 648 
=A.I.R. 1945 Bom. 484. 

“ S. 24 Conviction on—Independent corrobora¬ 
tion, necessity of. 

As against the maker, a retracted confession, if believed 
to be true, may form the basis of a conviction, but as a 
rule of caution, it is unsafe to base a conviction even of 
the maker on a retracted confession alone without some 
independent corroboration. A.I.R. 1942 Lah. 271=44 
P.L.R. 448=44 Cr. L.J. 77 = 203 Ind. Cas. 488. , . 

S* 24—Conviction on—No material corrobora¬ 


tion. 

• ' 1 ’ <-'4 * 14 ' iv WH 

Where the case against the accused rests on a retracted 
confession which is not materially corroborated; (it is) 
unsafe to convict the accused on his statement alone. 

1 94 2 Mad. 450=1942 M. W. N. 291 =(1942) 
M.L.J. 503=43 Cr.L.J. 810=202 Ind. Cas. 290. 


-S. 24—Conviction on. 0 ! 

Retracted confessions must be used with caution, but 
when it is possible to come to the conclusion that the 
confessions cannot be otherwise than true, they may be 
taken into consideration in connection with the evidence 
appearing in the case, whether they are retracted or not. 
V R : ‘94 1 Nag. 145 = 1941 N.L.J. 345=42 Cr. L. J. 
303 —I.L.R. (1941) Nag. 169 = 193 Ind. Cas. 265. 


24—Conviction, without corroboration. 


if 


A voluntary and genuine confession is legal and 
sufficient proof of guilt. There is no rule of law that an 
accused person cannot be convicted ort a confession made 
and subsequently retracted without independent coiTbbo- 
rative evidence. A. I. R. 1941 Pat. 303=42 Cr. L.J. 
343—22 P. L. T. 297=20 Pat. 547=192 Ind. Cast 888.* 
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-S. 24 —Conviction on—As a rule of prudence, a 

retracted confession should not be the basis of a convic¬ 
tion unless it is substantially corroborated by independent 
evidence. A. I. R. 1938 Pat. 290 = 39 Cr. L. J. 635= 175 
Ind. Cas. 716. 

—-—S. 24 —Conviction on—An accused person can 
lawfully be convicted on his own confession even when it 
has later been retracted, if the Court is satisfied of its 
truth. A. I. R. 1937 Rang. 264=38 Cr. L. J. 948= 170 
Ind. Cas. 645. 


-S. 24—Conviction on retracted confession. 

A Court may convict and accused person on his own 
uncorroborated confession which has been subsequently 
retracted, provided the Court is satisfied that the confes¬ 
sion was made voluntarily and that it is true in fact. 156 
Ind. Cas. 972=36 Cr. L.J. 1037. 


-S. 24—Not extorted by torture—Absence of 

other evidence against confessing accused—Confes¬ 
sion, if can be-rclied on. 

Where a confession by an accused is confused in its 
composition and is certainly not the statement that a 
Police Officer anxious to obtain evidence against the 
accused or against other persons would impose on an 
accused person and it is retracted and there is no other 
evidence against him except his confession and he does 
not allege that the confession was extorted from him by 
torture, then the confession can be relied on, so far as 
his own actions on the date in question are concerned. 
(’34) * 5 ° Ind. Cas. 1056 = 35 Cr. L. J. 1180. 

■-S. 24—Conviction on retracted coufession. 

If it be established that the confession is a voluntary one 
and is not given under the influence of any inducement or 
promise so as to make it inadmissible under S. 24, then 
legally a conviction can he sustained solely on it, but 
ordinarily a Court expects some corroboration in the case 
of a retracted confession not as a requirement of the law 
but as an act of prudence. A.I.R. *934 Lah. 89 = 35 
Cr. L.J. 1453 = 151 Ind. Cas. 924. 

-S. 24—Conviction retracted confession. 

It is settled law that a confession, though retracted can 
be used in evidence against the person making it, if it 
believed to be true and made voluntarily. A. I. R.1934 
Oudh 405=35 Cr. L. J. 1113=11 O. W. N. 851 = 150 
Ind. Cas. 819. 


S. 24—Conviction on retracted confession. 


Although a Court is at liberty to base a conviction 
on the retracted confession of an accused person if it 
thinks that the confession has a ring of truth about it, 
yet when the Court is not impressed with it, corrobora¬ 
tion, by other satisfactory evidence should be insisted 
upon. A.I.R. 1934 Oudh 388 = 35 Cr. L.J. 1154= 11 
O.W.N. 950 = 10 Luck. 131 = 150 Ind. Cas. 862. 

——Ss. 24, 1x4, Illus. (b)—Conviction on retracted 

confession. 

Although the retracted confession of a co-accused is 
Admissible against as accused person, a conviction on 
such a confession alone, even if legal, can only be justi¬ 
fied in the rarest of cases. It shoul not be regarded a6 
evidence of any value against him unless it is supported 
by some material corroboration upon which reliance 
can be placed. A.I.R. 1933 Rang. 73=34 Cr. L.J. 558 
*•143 Ind. Cas. 142. 


—Ss. 24 25, 26—Conviction on retracted confes¬ 
sion—-Absurdity of reasons for making false con¬ 
fession. 


Where the accused has retracted his confession, but 
the reasa n given for making a false confession is so 


absurd as to desire no consideration whatever, the con¬ 
fession may be acted upon. A.I.R. 1932 Mad. 500 = 55 
Mad. 717 = 35 I..W. 607=62 M.L.J. 680 = 33 Cr. L.J. 
586=1932 M.W.N. 644=138 Ind. Cas. 240. 

——S. 24—Conviction on retracted confession— 
Confession before Magistrate and Sessions Court 
—Subsequent retraction—Effect. 

The retracted confession of an accused if voluntary 
and true, should be acted upon by the Court and so 
far as the accused making the same is concerned, is 
sufficient for his conviction. It cannot be rejected sim¬ 
ply on conjectural grounds. 

Where the accused made a confession voluntarily 
before the Magistrate and lie pleaded guilty in the 
Sessions Court, but subsequently »eirai:ted his statement 
before the Sessions Judge ami was unable to explain 
why he stuck to the confession before the committing 
Court: 

Held, that the confession was genuine, and its re¬ 
traction at the late stage false. 139 Ind. Cas. 756 = 9 
O.W.N. 321 =33 Cr. L.J 929. 

-S. 24—Conviction on retracted confession. 

A retracted confession of an accused person is suffici¬ 
ent for his conviction if it is true and voluntary, even 
if there i c no corroborative evidence. A.I.R. 1932 Oudh 
U5=9 O.W.N. 96 = 33 Cr. L.J. 812 = 139 ind. Cas. 
736 . 

-S. 24 —Retracted confession—Conviction on—* 

Person making confession may be convicted when 
Court thinks that it is voluntary and true. 

There is nothing in law 10 prevent a Court from con¬ 
victing a person upon a confession which has been 
subsequently retracted, provided that (lie Court is con¬ 
vinced that the statement is voluntary and true. If there 
be anything from the barest suspicion to positive evidence 
that the confession lias been obtained by tin cat, persua¬ 
sion etc., such confession has of course to be discarded. 
But where a confession is made by a person who is sui 
juris before a Magistrate in an atmosphere untainted 
by the influence of the police or by any other influ¬ 
ence and there are no suspicious features about it 
there is no reason why stale ment should not be accep¬ 
ted. 120 Ind. Cas. 257 = 31 Cr. L.J. 26=1930 Cr. 
C. 45 = A. I. R. 193 ° AH. 29. 

-S. 24 —Retracted confession—Conviction. 

It is very unsafe to convict an accused person upon 
a retracted confession unless the confession is confirmed 
by other evidence. 17 Cr. L.J. 453 (Cal. 1 = 36 Ind. Ca 6 . 

133 - 

-g —Retracted confession—Conviction on— 

Rule of Practice. 

It is a rule of practice not a relay on a retracted 
confession unless it is corroborated by some evidence to 
show that the confession is true. As a matter of law it 
cannot be laid down that a confession made and subse¬ 
quently retracted by a prisoner car not be accepted as 
evidence of his guilt without independent corroborative 
evidence, and a prisoner may be convicted on his own 
confession without any corroborative evidence and even 
when a confession has been retracted, if the jury 
believe that the confession contains a true account of 
the prisoner’s connection with the crime. 57 Cal. 488 = 
A.I.R. 193 ° Cal. 633. 

_S- 24 —Retracted confession made voluntarily 

is sufficient to warrant conviction. 

A confession made voluntarily without any pressure 
having been brought to bear upon the accused, is 
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sufficient to warrant the conviction of the accused 
even although such confession may subsequently be 
retracted. 119 Ind. Cas. 420= 1930 Gr. C. 104=30 Cr. 
L.J. io8o=A.I.R. 1930 Lah. 88. 

-S. 24—Conviction on retracted confession. 

Where the confession was retracted but on the evi¬ 
dence there was no possible doubt as to the truth of 
the confession, 

Held, that the confession could be the basis of a 
conviction. 1929 M.W.N. 791. 

-S. 24—Detailed and voluntary confession 

subsequent retraction—Parts not found to be true 
—Sufficient for conviction. 

Confession made by an adult man who understood 
what he was doing, though retracted, is sufficient for 
the conviction of the person making it, even although 
certain parts of it are not found to be true, provided 
that there was a detailed confession and it was made 
voluntarily and in spite of the fact that he was ex¬ 
plained the consequences of making it. 118 Ind. Cas. 
757=6 O-W.N. 545 = 30 Gr. L.J. 967= 1929 Cr. C. 220 
= A.I.R. 1929 Oudh 381. 

-S. 24—Conviction may be based on retracted 

confession though it must be dealt with caution. 

A retracted extra judicial confession can in law be a 
sufficient basis to support a conviction. Though utmost 
caution must be used in dealing with retracted confes¬ 
sions, there is no rule that they are not by them¬ 
selves legal evidence sufficient to justify a conviction. 
A.I.R, 1921 Sind 129, Foil. 1929 Cr.C. 682 = A.I.R. 
1929 Sind 253. 

-S. 24—Conviction on retracted confession. 

Accused retracting his confession—Court believing it 
to be true and voluntarily made—Conviction on such 
retracted confession although uncorroborated by inde¬ 
pendent evidence is not illegal. 104 Ind. Cas. 247 = 28 
Cr.L.J. 8o7=A.I.R. 1927 Lah. 682. 


sion has been retracted is immaterial. The weight to 
be given to such confessions both as against the person 
making it and the persons being tried jointly with him 
is another question and must depend on the circum¬ 
stances of each case. In deciding whether a retracted 
confession is to be admitted in evidence, it is doubtless 
necessary to examine, not only the statement made by 
the prisoner as to how he came to make the confession, 
but all the circumstances of the case. 93 Ind. Cas. 
978=6 Lah. 415 = 7 L.L.J. 482=27 Cr.L.J. 5i4=A.I.R. 
1925 Lah. 605. 

-S. 24 —Conviction on retracted confession— 

Legality of. 

It cannot be laid down as an absolute rule of law 
that a confession made and subsequently retracted by 
a prisoner cannot be accepted as evidence of his guilt 
without independent corroborative evidence. The weight 
to be given to it must depend on the circumstances 
under which the confession was given and retracted in¬ 
cluding the reasons given for retracting. There is no 
statutory bar to a conviction on such evidence, but . a 
confession must not be regarded in the same light as an 
admission in a civil Cout. 

A retracted confession may be impugned on the 
ground it was not made voluntarily or was not true. 
75 Ind. Cas. 152=24 Cr.L.J. 904. / • 

-S. 24 —Confession voluntary—Material parti¬ 
culars—Corroboration is not necessary. , 

A retracted confession need not be supported in in¬ 
dependent and material particulars. The one question 
which the Judge has to decide is whether the confes¬ 
sion tendered in evidence before him has been volun¬ 
tarily made and a conviction can be based on such 
confession. 23 Bom. 316: 29 All. 434 and 21 Mad. 
83, Foil; 10 Mad. 295 and 12 Mad. 123, Diss. from. 
8t .Ind. Cas. 62 = 25 Cr.L.J. 574 = 16 S.L.R. 67= 
A.I.R. 1921 Sind 129. ‘ 1 ‘ ’ 

-S. 24 —Retracted confession — Uncorroborated 

—Conviction. 


-S. 24—Conviction based on that confession 

alone is not illegal. 


A conviction based alone on a retracted confession of 
the accused himself is not bad where the trial Court 
is satisfied that the confession was made voluntarily 
and that the accused was under no inducement or 
threat at the time when he made the confession, that 
he was informed clearly that if he confessed he would 
not get a pardon and he stated that he quite under- 
tood all these circumstances; that he wished to make 
his statement voluntarily and that he had no idea that 
he would get a pardon. A.I.R. 1925 AH. 627 (F.B.); 
A.T.R. 1926 Oudh 622 and A.I,R. 1927 Oudh 17, Foil. 
103 Ind. Cas. 800 = 1 L.C. 223=8 A.I.Cr. R. 416 = 
*8 Cr.L.J. 752=A.I.R. 1927 Oudh 597. 


S. 24—Retracted confession may be used 
against person making it as well as against his 
co-accused—Retracted confession may form basis 
of conviction as against person making it, and 
no corroboration is necessary—Weight to be 
given to such confession depends upon circums- 
stances. 


. a may be used as evidence, 

person making it, but as against t 

reused for 1 

r kins ;t ’. a . 

point evidence. From 

V iwol legality alone the fact that a con: 


A conviction based upon an uncorroborated confes¬ 
sion is not bad, if the surrounding circumstances point 
to the confession having been the outcome of a volun¬ 
tary act on. the part of the confessor, and there is no 
evidence of coercion either by the Police or any other 
person. The fact that the confession was retracted 
before the committing Magistrate would not deprive it 
of its voluntary character. 20 Cr.L.J. 562=52 Ihd. 
Cas. 50 (Pat.). • 1 i "-1 


(c) Corroboration. 




--S. 24—Retracted confession—Corroboration— 

Accused can be convicted solely on his confession 
even if retracted—His confession if may be used 
to convict co-accused. • ' ■ ~ 

A confession made by an accused cannot be used to 
convict his co-accused unless there is corroborative 
evidence against the co-accused but a person can be 
convicted solely upon his own confession even if re¬ 
tracted if the Court believes it to be true. A.I.R. 
1946 All. 12 = 1945 A.L.J. 459=1. L.R. 1946 A. 56= 
*945 O.W.N. (H.C.) 275=222 Ind. Cas. 399. 

—S. 24—Corroboration—Necessity of. 


- Where the confession is retracted, in order to see how 
far it is true, it must be seen to what extent it is corro¬ 
borated. A.I.R. 1945 Pat. 470=24 Pat. 131. 

-S. 24—Corroboration—If a confession is made 

and is not with-drawn, that may furnish the strongeit 
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•possible evidence of guilt of an accused. But if that 
confession is “retracted”, then it is certainly desirable, 
if not absolutely necessary, that there should be some 
corroboration of what the accused has said about him¬ 
self even in respect of his own actions. A.I.R. 1939 
Gal. 65=68 C.L.J. 206=40 Cr. L.J. 199 = 1.L.R. (1939) 
1 Cal. 1=179 Ind. Gas. 506 (F.B ). 

-S. 24—Retraction of confession—Mere fact of 

showing places, if amounts to corroboration. 

Where the accused was alleged to have pointed out 
the places of commission of the offence but none of 
these was mentioned in his confession which was sub¬ 
sequently retracted : 

Held, that the mere fact that these places were 
pointed out would not amount to corroboration oi any 
matter in the confession. A.I.R. 1936 All. 373 = I 936 
A.W.R. 185 = 37 Cr. L.J. 730=162 Ind. Cas. 94O. 


-S .24 —Corroboration—A retracted confession can 

legally be acted upon and made a basis of the con¬ 
viction. of the maker thereof if it bears the ring of 
truth. But a Court should, by way of caution, look 
for corroboration from independent quarters in order to 
be satisfied that it is true. (Tests of genuineness and 
truth of confession indicated). A.I.R. 1934 Lah. 715 = 
36 P.L.R. 2=35 Cr. L.J. 1390 = 151 Ind. Cas. 716. 


-S. 24 — Confession by wife retracted—Articles 

stained with. • poison recovered in house—Poison 
dicovered in viscera and vomits of deceased— 
Whether sufficient corroboration. 

In a case of an alleged poisoning of husband by 
wife, the wife, retracted her confession, but various 
articles stained with poison were recovered in the vis¬ 
cera and vomits of the deceased: 

• 

Held, that there was sufficient corroboration. A.I.R. 
1934 Lah. 150 1 (2) = 15 Lah. 310=36 Cr. L.J. 14 = 37 
P.L.R. 67 = 152 Ind. Cas. 206. 

8. 24 —Corroboration—As a rule of practice, though 
not of law, a retracted confession should be corro¬ 
borated. A.I.R. 1934 Sind 172 = 36 Cr. L.J. 223 = 29 
S.L.R. 1=152 Ind. Cas. 1032. 

-S. 24 —Corroboration—It is very necessary as a 

rule to make certain before acting on a confession 
which has been retracted that corroborative evidence 
supports the confession. A.I.R. 1933 Cal. 747 = 57 
C.L.J. 213 = 34 Cr. L. J. 1222 = 146 Ind. Cas. 186 
(S.B.). 


24—Retracted confession—Corroboration. 


There is nothing to prevent a confession although ret¬ 
racted from being given effect to as against the maker. 
But where the confession has been retracted the general 
rule is that independent corroboration of the confession 
should be required in order that the Court may be 
satisfied that the confession is true. 124 Ind. Cas. 
486=31 Cr. L.J. 667=50 C. L. J. 518=1930 Cr. C. 
I 4 I«»A.I.R. 1930 Cal. 141. 

8. 24—Retracted confession—Corroboration. 

• 

A confession, although retracted at die very first 
possible moment, is sufficient to warrant conviction if 
corroborated by • the production of articles for which 
the accused can offer no explanation. 119 Ind. Cas. 
3 a 5 “ 3 ° P»L.R. 646=30 Cr. L.J. 1046=11 Lah. 106 = 
A.I.R. 1930 Lah. 257. 

"S* . *4—Corroboration —There is no absolute 
rule that a retracted confession requires corroboration. 
If the Court it ntisfted that a confession was, in the 


fust instance, voluntarily made, the fact that it has on 
second thought, been retracted is of little significance. 
1930M.W.N. 783. 

-S. 24— Corroboration — Absence of — Conviction 

cannot be based on such confession. 

The weight to be given to a retracted confession must 
depend upon the circumstances under which the confes¬ 
sion was originally made and the circumstances under 
which it was attracted, including the reasons given by 
the prisoner for its retraction. Unless the confession is 
corroborated in material particulars by credible indepen¬ 
dent evidence, or unless the character of the confession 
and the circumstances under which it was taken indicate 
its truth it would be unsafe to rely on it. 

The accused was appointed approver in a case of 
murder. He made several confessional statements impli¬ 
cating himself and the other accused in the murder. 
But at the Sessions trial he unreservedly retracted his 
previous statements as approver and that he knew 
nothing of the murder and that he was tutored by the 
police into making those statements which were false. 
The conditional pardon granted to him was withdrawn 
and he was put on his trial on the previous charge of 
murder. There was no evidence to corroborate his 
confession and further the various confessional statements 
made by him were wanting in those natural details which 
one would ordinarily expect in a free and voluntary 
confession. The statements also contradicted one another 
on several important points. 

Held, that there was not sufficient evidence to justify 
his conviction. 124 Ind. Cas. 459=A. I. R. 193 ° 
Nag. 259. 

_ S. 24 —Retracted confession—Corroboration— 

Independent corroborative evidence—If necessary. 

A retracted confession must be supported by indepen¬ 
dent and reliable evidence corroborating it in material 
particular, but it cannot be laid down as an absolute 
rule of law that a confession made and subsequently 
retracted cannot be accepted as evidence of guilty with¬ 
out independent corroborative evidence. But where the 
corroborative evidence is insufficient to show beyond 
reasonable doubt that the accused had committed the 
murder the accused should be given the benefit ol doubt. 
126 Ind. Cas. 902 = 3* Cr. L.J. 1128=1930 Cr. C. 
599 = A. I. R. 193 ° P at * 289. 

- S. 24—Criminal P. C., S. 164— Coroboration 

is not necessary in every retracted confession. 

That a contest ion, having been retracted, cannot be 
acted upon without material corroboration, is not an 
absolute rule. If the reasons given by an accused person 
for having made a confession, which he subsequently 
withdraws, are, on the face of them false, it is not appa¬ 
rent why that confession should not be acted on as it 
stands and without any further corroboration. 1929 Cr. 
C. 485 = 30 M. L. W. 642 = 2 M. Cr. C. 298=1929 M. 
W. N. 901 =A. I. R- « 9 2 9 Mad - 8 37=57 L. J. 681. 

_S. 24—In the absence of corroboration in 

material particulars conviction is not safe. 

It is not illegal to base a conviction even on the re¬ 
tracted confession of an accused person but in the 
absence of corroboration in material particulars, it is 
not safe to convict on a confession, unless from the pecu¬ 
liar circumstances in which it was made and judging 
from the reasons, alleged or apparent, of the retraction, 
there remains a high degree of certainty that the con¬ 
fession, notwithstanding its having been resiled from, is 
genuine ; 3® * 9*4 8 r« Foil. 107 Ind. Cas. 614 = 

29 Cr. L.J. 267 = 9 A. I. Cr. R. 527-A. I. R. 1928 

Lah- 329. 
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-S. 24—Corroboration. 

Where confessions do not stand uncorroborated, and 
the accused are unable to explain away their confessions 
though retracted, the confessions alone are sufficient for 
conviction. A.I.R. 1926 Oudh 622, Foil. 114 Ind. Cas. 

123=5 O. W. N. 968=30 Cr. L. J. 228=12 A.I. 
Cr.R. 229. 

--S. 24—Corroboration. 

Conviction based on a retracted confession which was 
voluntary and was sufficiently corroborated is legal. 103 
Ind. Cas. 112=28 Cr. L. J. 656=A.I.R. 1927 Lah. 780. 

- S. 24—No proper corroboration—Accused 

should be acquited. 

Where the whole case rested on the confession of the 
accused, which was retracted and there was no corro¬ 
boration of the confession, but there were many sus¬ 
picious circumstances about it. 

Held, that there was by itself no evidence sufficient 
to base a conviction. 101 Ind. Gas. 479=8 P. L. T. 
555 = 8 A. I. Cr. R. 92=28 Cr. L. J. 447= A. I.R. 
1927 Pat. 429. 

——S. 24—Retracted confession—Corroboration. 

It cannot be laid down as an absolute rule of law that 
a confession made and subsequently retracted by an 
accused cannot be accepted as evidence of his guilt 
without independent corroborative evidence, but the 
weight to be given to such a confession must depend 
upon the circumstances in which the confession was 
originally made, and the circumstance> in which it was 
afterwards withdrawn. The credibility of a confession 
is in each case a matter to be decided by the Court in 
the light of the circumstances of every particular case. 
75 Ind. Cas. 753= 2 7 O.C. 40=25 Cr. L. J. 49 = 
A.I.R. 1925 Oudh 1. 

——S. 24—Retracted confession—Corroboration if 
necessary—If accepted, must be accepted as a 
whole. 

It is the universal practice of the Patna High Court 
not to rely, nor act on a confession which has been ret¬ 
racted, unless after consideration of the whole evidence 
in the case, the Court is in a position to come to the 
unhesitating conclusion that the confession is true. 


This procedure will practically effect the same result 
as a rule requiring proof of the voluntary character of 
a confession inasmuch as the truth of voluntariness 
may not unreasonably though not necessarily, be infer¬ 
red where the truth of the confession is established. 
There is no rule of law which compels the court to 
raise an inference of improper inducement from the 
mere fact that a confession is retracted; but as a rule 
of prudence the courts in this country have consis¬ 
tently declined to act on a retracted confession, unless 
the confession is corroborated by credible independent 
evidence. In the case of admission or confession Courts 
cannot ignore a portion such admission or confession and 
act upon what remains of that admission or confession. 
It is settled law that an admission or confession must be 
taken and considered as a whole. 72 Ind. Cas. 961=4 
P.L.T. 186=24 Cr. L.J. 497=A. I. R. 1923 Pat. 13. 

S. 24—Retracted confession—Corroboration. 


A confession prisoner shou’U not be convicted up 
a retracted confession unless it is corroborated in ma 
nal particulars. Where it is a question of using a cc 
™!»°J\ agamSt a co ’ ac cused and the Court is not p 
CCpt th ? confcssion P e r ec as sufficient, 1 

cZ™ r n „ 0Ugh , t “ that not oi 

SS on„ E o?J r fi‘ t0n ' ° f lhc but aIs ° 

P L.R , 9 ,8=To P wTtr U T‘ Crime - 

44 Ind. Cat. ,79 <C ) 19,8 “‘9 &• L.J. 27; 


-Ss. 24 and 25—Retracted confession—Corrobo¬ 
ration. 

When a retracted confession is the sole evidence 
against an accused, it can be of but little value espe¬ 
cially remembering the competition for a pardon which 
sometimes occurs where ajnumber of persons are suspect¬ 
ed of an offence and some have already confessed or 
are believed to have confessed. 32 P.W.R. 1916 (Cr.) = 
17 Cr. L.J. 226=26 P.R. 1916 (Cr.) = i53 P.L.R.-1916= 
34. Ind. Cas. 642. 

-S. 24—Retracted confession—Statement made 

under grant of pardon—Where admissibile—Con¬ 
viction based on. 

A Court should not convict a person upon a state¬ 
ment made by him but subsequently retracted owing 
to a promise of pardon, in the absence of corroboration 
in material particulars unless the peculiar circumstances 
of making the confession or the reasons of retraction 
show the genuineness of the confession in spite of its 
revocation. 16 Cr. L.J. 815=6 P.W.R. 1916 (Cr.)=3i. 
Ind. Cas. 831. 

(d) Duty of Court. 


S. 24—Retracted confession—Duty of Court. 


Before a Court can act upon a retracted confession, 
it must be satisfied that it is materially corroborated by 
other evidence on the record. A.I.R. 1945 Lah. 
91=47 P.L.R. 11. 


■S. 24—Duty of Court. 


No doubt when a confession is retracted and the truth 
of it denied, the person retracting has lied on one occasion 
or the other and although in the case where the retractions 
are merely in respect of the voluntariness of the statements 
and there is no express denial of the fact that the confes¬ 
sions were true in substance, it must be presumed that if 
these accused had been asked by the Magisrate, as they 
should have been, whether the confessions were false 
in substance or not, they would have replied in the affir¬ 
mative. This does not absolve the Court from exami¬ 
ning the question whether the confessions are in fact 
true or not and, if true, whether they can be taken 
into consideration along with the other evidence. 
A. I. R. 1941 Nag. 144=42 Cr. L.J. 363=I.L.R. 
(1941) Nag. 169=1941 N.L.J. 345 = 193 Ind. Cas. 265. 

-S. 24—Duty of Court—Accused alleging ex¬ 
tortion on part of police by force, resulting in 
serious injuries—Duty of Magistrate. 

Where an accused retracts the confession and alleges 
that it was not voluntary but was extorted from him by 
gross torture by the police resulting in serious injuries, it 
is the duty of the Magistrate to take immediate steps to 
have the accused examined by a competent doctor. 

This is a matter to which the attention of the Local 
Government might well be drawn, as there is a tendency 
upon the part of Magistrates, Judges to regard them¬ 
selves as mere recording machines and not to take 
obvious steps for the elucidation of matters before them. 
A. I. R. 1939 Lah. 66=41 P.L.R. 290=40 Cr. L%J. 
6i4=I.L.R. (1939) Lah. 216 = 181 Ind. Gas. 924. 


S. 24 —Duty of Court—The Court is. entitled to 
read and look at a confession although it is 
retracted, but the same credence should not be given 
t r» as ** wou ld be given were it not retracted. 
, I9 3 5 Dal. 5615=62 Dal. 433=39 C. W. N. 334 “* 
36 Cr. L.J. 1275=157 Ind. Cas. 1070 (S. B.). 
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- S.24 —Retracted confession—Murder—Duty of 

court in acting on such confession—Practice. 

Where a confession is retracted, it is the duty of the 
court, especially in cases of murder, to inquire into al) 
the material points and surrounding circumstances and 
satisfy itself fully that the confession cannot but be 
true before acting on such confession. (1901) 3 Bom. 
L.R. 441 

(e) Value of. 

- S. 24—Retracted confession—Value of—Rule of 

prudence. 

Lokur, J.—There is no absolute rule of law that a 
retracted confession cannot be acted upon unless there 
is material corroboration, if it is found to be voluntary. 
But as a rule of prudence, it is regarded not safe to 
base a conviction solely on a retracted confession unless 
there are circumstances which leave no doubt that it is 
voluntary and true. A. I. R. (1945) Bom. 484 = 47 
Gr. L. J. 252 = 47 Bom. L. R. 648=222 Ind. Gas. 143. 

-S. 24—Value of—An accused can be convicted 

on his own confession even though it is subsequently 
retracted. A. I. R. 1943 Oudh 269=1943 A. W. R. 
(C. C.) 21 = 1943 O. W. N 88=44 Gr. L. J. 389 = 205 
Ind. Cas. 514. 

- S. 24 —Value of—Where the confession was regu¬ 
larly recorded, -all the necessary formalities being 
observed by the Magistrate and was corroborated by 
6uch circumstantial evidence as was available, the con¬ 
fession must not be regarded as involuntary or unlaw¬ 
fully induced merely because it was retracted at the 
trial. A. I. R. 1.942 Lah. 271=44 P.L.R. 448=44 Gr. 

J- 77 = 2 <>3 Ind. Cas. 488. 


* 4 —Value of—Self-inculpatory confession— 
How far can be acted upon. 

It certainly does not follow because a confession is 
reacted that it was either untrue or involuntary, and 
the truth or voluntariness of a confession operates 
equally such a confession being self-inculpatory—in 
respect of the person who made it and the person 
implicated therein. Merely because these confessions 
have been retracted in the Court of Session, it cannot 
be said that they were involuntarily made. The motive 
for making a self-inculpatory confessian is the very 
simple one of an expectation of leniency in the matter 
of sentence and where a number of people are jointly 
tried and some have made confession to a Magistrate 
before the trial and some have not, it is again not 
unnatural that persons who have made confessions 
should retract them under pressure and persuation by 
their fellows who have not confessed. A.I.R. 1941 Nag. 

i£?«r 4 2 Gr ‘ LJ V S, 63 ^ 194 * N.L.J. 345 = I.L.R. (1941) 
169=193 Ind. Cas. 265. 


~ 8. 24—Value of—Confession made under torture 

°f poliee—Fact of torture must be supported by 
evidence —Accused cannot get rid of confession by 
retracting it. A.I.R. 1939 Cal. 65 = 68 C. L. J. 206 = 

f? Gr ‘J- i 99 =I-L*R* (i 939 ) 1 Cal. 1 = 179 Ind. 

'■**< 5®6 (F. B.). 


m -> * 4 —Value of—Confession contradictory— 
Home Policemen interested in investigation when 
oonfession made— Jf good ground for not relying 
®P°n them. 

In the absence of any direct evidence, it is not safe 

timlr y U P° n re t rac ted confessions which are con- 
gjwi ctory to each other in material details and which 
uf® 11 ^^hradicted by direct testimony. The facts 
the confessions were retracted and that when they 


were made, some Policemen were interested in the 
investigation of the case, are good grounds for not 
relying upon the confessions. A.I.R. 1938 Lah. 101 = 
39 P.L.R. 815 = 39 Gr. L. J. 290=173 Ind. Gar. 315. 

" S * 2 4 Value of—Suspicion that it was made at 
instance of Police. 


Where there was no evidence to show in what circum¬ 
stances the accused showed his willingness to the in¬ 
vestigating officer to make a confession and there were 
internal indications in the confession which suggested 
that the confession was not the outcome of the accused’s 
desire to state what lie knew and there were reasons 
to suspect that the confession was made by him at the 
instance of the Police who had a hand in shaping it 
and it was retracted: 


Held, that much importance should not be attached 
to the confession even against the person who made 

J936 All. 388=1936 A. W. R. 248=1036 
A.L.J. 669=162 Ind. Gas. 914. 


-Ss. 24, 26—Value of retracted confession, 

The rule of practice that little or no weight should 
be attached to a retracted confession as against a person 
other than the maker of it does not apply where it is 
used against the deponent, and as against person making 
it, a retracted confession may form the basis of a con- 
viction even without any corroborative evidence. 

But every case of this kind must be decided upon 
its own circumstances and not upon the amount of 
credibility which was attached in other cases to con¬ 
fessions made. If a Judge believes that a confession 
made by a prisoner, although subsequently withdrawn 
contains a true account of that previous connection 
with a crime, the Judge is bound to act, so far as 
that prisoner is concerned, on that confession which 
he believes to be true. 


I he mere lacl that the accused confessed in the 
hope of pardon will not justify its rejection as being 
improperly induced, in the absence of evidence to 
suggest that any Police Officer or other person in 
authority did or said anything which could possibly 
be construed into holding out a hope of pardon. 

A.I.R. .933 Lah. 388=34 Cr. L. J, 598 = 34 P. L. 

R. 704=143 Ind. Gas. 499. 

' ‘ 24 Value of—It docs not necessarily follow 

because a confession made by an accused person is 
subsequently retracted and there is little or no evidence 
on the record to support the confession that, therefore 
the confession is to be rejected. The credibility of 
such a confession is a matter to be decided by the 
Court according to the circumstances of each particular 
case, and if the Court is of opinion that such a 
confession is true, the Court is bound to act, so far 
as the person making it is concerned, upon such 
belief. A.I.R. 1931 Oudh 412=8 O.YV.N. 1033 = 12 
Gr.L.J. 16 = 134 Ind. Gas. 876. 


--S. 24 —Retracted confession—Value of—Con¬ 
fession of a co-accused, though subsequently retracted 
is admissible in evidence against his co-accused AIR 
1929 Oudh 167, Foil. A. I.R. 1930 Lah. 667 = 125 Ind’ 
Gas. 639. 


.. *4—neiractea confession —Value of. 


When the only evidence against the accused is his 
own confessional statement which was retracted before 
committing Magistrate as well as before the Sesisons 
Court, the Court has to be fully satisfied that it is true 
and really voluntary and reliable. 76 Ind. Cas 64.2 = 

6o 6= =33MLT. 77=33 M.L.T. 156=^923 
M.W.N. 697=25 Cr. L.J. 2io = A. I. R. , 924 j^d 
39 * =45 M.L.J. 613. 
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-S. 24—Value of—It is a rule of practice not to 

rely on a retracted confession unless it is corroborated 
by some evidence to show that the. confession is true. 
But as a matter of law it cannot be laid down that a 
confession made and subsequently retracted by a pri¬ 
soner cannot be accepted whithout indpendent cor¬ 
roborative evidence and a prisoner may be convicted 
on his own confession without and corroborative evi¬ 
dence. 57 C. 488 = A.I.R. 1930 Gal. 633. 

-S. 24—Value of—The mere fact of the retraction 

of a confession is not in itself sufficient to make it 
appear that it was unlawfully induced but will be a 
corroboration of the approver’s statement. 113 Ind. 
Cas. 65 = 11 L.L.J. 5 = 30 Cr. L.J. 49. . 

~ S. 24 Value of—Accused’s confession retracted on 
first opportunity Confession due probably to promise 
of pardon and not corroborated by* independent evi- 
dence No motive for offence committed established 
by prosecution Only evidence against accused being 
he was last seen in company of victim—Confession is 
inadmissible in evidence and accused cannot be convic¬ 
ted on the remaining evidence. 104 Ind. Cas. 247 = 
28 Cr. L.J. 8o7=A. I. R. 1927 Lah.. 682. 


- 1 —S. 24—Value of—No inflexible rule that it 
cannot be acted upon without corroboration 
though generally it has very little weight. , 

It cannot be laid down as an inflexible rule that a 
confession made and subsequently retracted by a 
prisoner cannot be accepted as evidence of his guilt 
without independent corroborative evidence. The F 
weight to be given to such a confession must depend 
on the circumstances under which the confession was 
originally given and the circumstances under which 
it was retracted including the reasons given'- by the 
prisoner for its retraction. It is unsafe for a Court to 
rely on and act on a confession which has been retracted 
Unless, after a consideration of the whole of the evidence 
in the case, the Court is in a position to come to the 
unhesitating conclusion that the confession is true, that 
is to say, usually unless the confession is corroborated 
by credible independent evidence. A retracted con¬ 
fession should carry practically no weight as against a 

person other than its maker. 71 Ind. Cas. 497= =26 
C.W.N. 1010=24 Cr. L.J. i45=A. I. R. 1923 Cal. 


S 


. 24 —Value of—Retracting confession of will little weight. 


S. 24—Value of retracted confession carries 


- . --—• wuiivtaaivu u& v»iu 

not necessarily indicate invalidity or illegality 
but probative farce depends on circumstances. 

The mere fact that a confession is retracted will no f 
raise an inference that it was obtained by improper 
inducement, threat or promise. Such a conclusion can 
only, be arrived at from the evidence on the record or. 
from the surronding circumstances and not upon surmise 
or conjecture: A.I.R. 1925. Lah. 605, Foil. 

The fact that a confession has been retracted is' 
immaterial as regards the legality of the admission of 

the confession as evidence against the person who . - _ 

made it. But the weight to. be attached to a retracted ^oration, if necessary, 
confession depends upon the circumstances of each parti¬ 
cular case: A.I.R. 1925 Lah. 605, Foil. 


Per Shah, J.—A retracted confession carries much 
less weight than one which has been adhered to « 

Per Crump, J.—A confessson is after all evidence in 
so far as it bears upon the crime into which the Court 
is at the time enquiring and circumstances corroborating 
the confession in material points are themselves equally 
materiel. 62 Ind. Cas. 545=22 Cr. L.J. 629=22 Bom. 
L.R. 1274. 

S. 24—Retracted confession—Value of—Corro- 


As regards the person making it a retracted confes¬ 
sion may without corroboration from the basis of a 
conviction and though corroboration may be necessary" 
as regards co-accused it is not necessary 
that this corroborative evidence should by itself" by 
sufficient to support a conviction: 30 P R.Cr. 1014 

and 29 All. 434, Foil. 96 Ind. Cas. 647=27 P.lTrI 
387=27 Cr. L.J. 983. 

-S. 24-^—Value of. 

,A confession in its normal state, is an entirely suspii 
cious article. A retracted confession is worse. The 
Court should not lose sight of the fact that assuming 
that a prisoner had been, induced to confess he will not 

S n e y P as / ure • the Magistrate that his confession was 
volunteer knowing that he will leave the Magistrate’s 

thrir^cmtorl CU8tod V °[ ^ police and jfmain in 
^26 Ren dy Ti?J ma ; y , da y s ^0 come. (8B.H.C.R, 
rwllv atJ rt f USC a bC ™ de of a confession is 
r8 Uy Fo a i, ma r?L P ^ ence rathcr law * *9 Bom. 
L*J. ilm 1 ! T P 3 a 903=23 A.L.J.*82i = 26 Cr. 
All. 62 7 4 (F.B.t * R ‘ A - (Gr -), l6x= A. I. R. 1925 

^a g ^T, V ,het«J e R d CtraC,cd COnfe8sion is <*<=0 

“atoiSs C or in K m“lt £° SSessi ° n ofhis cities. 

are not ineffective t0 . yar * ous persons, they 

retracted : a I R ,!!l y b< A C n US c th ^ y are subsequently' 
98 Ind. da* A I a f d * 925 l AU - 62 7 (F B.), rJi. on y 
Gr- L.J. 1306=20 o n 577=3 O.W.N. 8,3=27 
1926 Oudh to*? O G * 396=7 A.I. Cr.R. 2 8 3 =A.I.R. 


There is no rule of law requiring a retracted .con¬ 
fession to be supported by corroborative evidence in 
material particulars. The use to be made of such a 
qonfession is more a matter of prudence than of law. 

13 C -P-L. R « 107, Foil. 19 Cr. L.J. 861=46. Ind. Cas 
1005 (Nag.). 

~7 S. 24—Retracted confession—Value of—Dis¬ 
covery of clothing—Statements under S. 288, Cr.! 
Code—Value of. 

11 j I | *|(||4 

*: ^ confession made by an accused before the commit*) 
ting Magistrate which he retracts both before and after; 
commitment is of no value as evidence against him.. Ai 
conviction cannot be based upon statements of witnesses 1 
under S. 288, Cr. P. Code, when they came ‘forward* 
after the accused confessed and gave only circumstantial; 
evidence insufficient to connect the accused with the 
commission of the crime. 15 P. W. R. (Cr.) 1915 = 16 
Cr. L. J. 612=30 Ind. Cas. 436. 


. 2 4 Retracted confession—Value of— 

Against co-acci|secjL 

IT 0 ^ 

R is not illegal to convict on the uncorroborated 
confession of the accused provided the Court is satisfied 
that it was voluntary and free, and it ' is immaterial 
irom the point of view of pure legality that the confes¬ 
sion has been retracted. It is however not safe in 
general to convict on an uncorroborated confession from 
the point of view of common experience and prudence, 
and when it is a question of a confession against a co¬ 
accused, the corroboration must not only confirm the 
general story of the crime but must clearly connect the 

co-accused wuh it. 264 P. L. R. .914=30 P. R. i 9 >4 

,9 ' 4 ’ (Cr - )=i5 Gr - L -J- 626=45 


* i • * '• 1 


v • - * • 
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34—Retracted confession—What is—Value 


An admission of all the ingredients required to con¬ 
stitute an offence is a confession. A confession taken 
in conformity with the strict provisions of the law 
cannot be ruled out of Court simply because the accused 
was produced before the Magistrate with the sole object 
of having the confession recorded. (21 P. R. 1869, not 
applied.) A confession retracted at an early date must 
be very carefully scrutinised before it is accepted by 
Courts. In the absence of any tvidcnce connecting the 
accused with the crime it is not lawful to convict an 
accused person simply on the strength of the confession 
of the co-accused. 10 Cr. L. J. 534 = 25 P.W.R. J909 
(Cr.) = i53 P. L. R. 1909 = 4 Ind. Cos. 429. 


1. 24— Retracted confession—Value of. 

A retracted confession uncorroborated in material 
points by other reliable evidence, is of no value. Convic¬ 
tion on it would be bad. 1 Pat. L. T. 241=5 Pat. 
L.J. 430=58 Ind. Cas. 49. 

-S. 24—Retracted confession—Evidentiary value 

Where a confession was taken by a Magistrate in jail 
with a Police officer in the next room and was subse¬ 
quently retracted: Held—Such a confession could not 
be acted upon unless supported by very good corrobo¬ 
ration. Quaere —Whether a person charged under S. 302 
as a principal can be convicted under Ss. 302, 114, as 
an abettor. 11 Cr. L. J. 247=11 C. L. J. 273 = 5 I**d. 
Gas. 773. 

-S. 24— Value of —TJse of retracted confession 

aa against person making it and as against co¬ 
accused. 

A retracted confession may be taken into 
consideration, that is, used as evidence, not only as 
against the person making it, but as against persons 
tned jointly with the confessing accused for the same 
offence. As regards the person making it, a retracted 
confession may, even without any corroborative evidence 
form the basis of a convictian. As regards other co¬ 
accused, although corroborative evidence may be neccs- 
•ary. it is not necessary that such corroborative evidence 
should by itself be sufficient to support a conviction: 
and Semble that a conviction based on the unsuppor¬ 
ted evidence afforded by the confession of a co-accused 
would not be unlawful, qo A. 133, foil. 5 C. 433 dis. 
*9 W.R., (Cr.) R. 16 ref. to. (1907) A.W.N. 140=4 
A * L * J. 3*0=29 A. 434. 

^ * 4 —Retracted confession—Evidentiary val- 


A retracted confession should carry practically no 

iTm u at a ^ a 8 a 'ust a person other than the maker; 
ana the very fullest corroboration would be necessary 
luch a case, for more than would be demanded for 

virri IWam tC4timon y °f an accomplice on oath. A con- 
etton on an uncorroborated and retracted confession 

g * 1 * j^jO^plicc is bad in law. (1901) 5 C. W. N. 


14. Scope. 


m 1 -- 34 and 27—Relative scope—Former, if 
^ °U®d by latter—Statement leading to disco- 
SlIjL made under pressure or after threat or 
■•Ulng—Admissibility. 

8* 87, Evidence Act, should be read as a proviso to 
a ce ,.i , J * n ?.. Contro,s **• If therefore a statement by an 
Ilk*®. under S. 27, institute of she facs that 
1 2 4* namely that the person 
t “ e statement may have been threatened or 


IfSten. 


a alL. ' 205=230 Ind. Cas. 99=48 Cr. L. J 

8,1947 pat. 152 


— ■—S. 34—Scope and applicability—“Accused’’— 
Confession by person not accused at that time but 
becoming accused subsequently—Admissibility. 

i he turn “accused” in S. 24, Evidence Act, includes 
also a person who becomes an accused person subse¬ 
quent to the making of the confession by him, although 
at the time of the confession he was not an accused. 
Hence a coniosion by a person who becomes later an 
accused person cannot be used against him in his trial 
if it offends against the provisions of S. 24. 230 Ind. 

Cas. 431=48 Cr. L.J. 651. 

-S. 24—Scope. 

The words “accused person” in Ss. 24 and 26 include 
any person who subsequently becomes accused. A.I.R. 
19H Bom. 50 = 42 Bom. L. R. 938 = 1. L. R. (1941) 
Bom. 27=192 Ind. Cas. 671. 

-S. 24—Scope—Confession admitted— Question 

as to its relevancy. 

Section 24 is a rule of exclusion because it declares 
that a confession made bv an accused person in certain 
circumstances K irrelevant in a criminal proceeding. 
The fact that evidence of the confession is admitted is 
sufficient to make the confession evidence. It is open, 
no doubt, to the defence to object to the evidence of 
confession going in on the ground that it is excluded 
by S. 24, but till such objection is raised, there is no 
necessity for the Court to pronounce any formal deci¬ 
sion on the question of relevancy of the confession. 
A.I.R. 1939 Mad. 3=1938 M. W. N. 1120 = 48 L. \V. 
777 = 0938) 2 M.L.J. 1085=40 Cr. L.J. 170=179 Ind. 
Cas. 143. 

- S. 24 — Scope —Use of word “appears” in S. 24 

object of, stated. 

The Legislature used the word “appears” in S. 24 
to provide a safeguard in the interests of accused per¬ 
sons. It connotes less positive proof. If it appears to, 
the Court from the circumstances of a particular case 
that the confession lias not been made voluntarily, it 
must be rejected as irrelevant. Such circumstances 
should be presumed to exist in cases where an accused 
person in Police custody makes a confession. A. I. R. 
1939 Rang. 219=1939 Rang. L. R. 97=40 Cr. L.J. 
691 = 182 Ind. Cas. 705. 

-Ss. 24, 25, 26—Protection under—Nature of. 

The pr otection given to an accused person by Ss. 24, 
25 and 26 should not be dependent upon the ingenuity 
of the Police Officer or the folly of the prisoner in 
composing the sentence which conveys the information. 
On the other hand, the statement made to the Police 
should not be garbled so as to render it absolutely in¬ 
nocuous to the prisoner and remove it entirely from 
the nature of a confessional statement. A. I. R. 1936 
Nag. 53 = 18 N.L.J. 116 = 31 N.L.R. 256=37 Cr. L. J. 
460=161 Ind. Cas. 8. 

-— S. 24—Scope—For rejecting confession positive 

proof of threat, etc., is not necessary. 

Per Mukerji, J. —The language of S. 24 will show 
that to reject a confession it is not necessary that there 
should be positive proof to establish that the confession 
has been obtained by use of threat, persuations, etc. 
Anything from a barest suspicion to positive evidence 
would be enough for a confession being discarded. The 
weight, therefore, that has to be attached to a con¬ 
fession, in the view of the Legislature, is small. A.I.R. 
1925 Cal. 587, Foil. 89 Ind. Cas. 903=23 A.L.J. 821 
= 26 Cr. L J. 1431 =6 L.R. A. (Cr.) t6i=A. I. R. 1925 
All. 627 (K.B.). 

—•—S. 24—Will ovorride S. 27 when they conflict* 

A statement though adpiis>ible under S. 27 should 
be excluded if under S. 24 the accused at the time of 



471 


472 


EVIDENCE ACT (1872), S 24-14, Scope. 


making the statement was under the influence of the 
village Magistrate’s promise to save him from punish¬ 
ment. 86 Ind. Cas. 664 = 26 Gr. L.J. 840=21 M.L.W. 
I99=A.I.R. 1925 Mad. 574. 

-S. 24—Scope—S. 24 will override S. 27 when 

they conflict. 

A statement though admissible under S. 27 should be 
excluded if under S. 24 the accused at the time of 
making the statement was under the influence of the 
village Magistrate’s promise to save him from punish¬ 
ment. 86 Ind. Gas. 664=26 Cr. L.J. 840 = 21 M.L.W. 
I99=A. I. R. 1925 Mad. 574. 

-S. 24—Scope. 

There is no conflict between S. 24 and S. 80 of the 
Act. Where the conditions specified in S. 80 are com¬ 
plied with it must be presumed that the document is 
genuine and the confeesion duly taken but nevertheless 
the Court is bound to treat it irrelevant if it should ap¬ 
pear to the Court that the confession was procured by 
inducement, threat or promise. A Court cannot say 
except on evidence that a confession ‘appears* to it to 
have been caused by inducement, etc. Such a conclu¬ 
sion cannot be reached on surmise or conjecture. 72 Ind. 
Cas. 961=4 P. L. T. 186 = 24 Cr. L. J. 497=A. I. R. 
1923 Pat. 13. 


-S. 24—Omission to comply with the requisites of 

the Criminal Rules of Practice (Madras) would not 
vitiate a confession provided S. 164, Criminal P. C. 
is complied with A.I.R. 1938 Mad. 490 = 1938 
M.W.N. 90=47 L.W. 161 = (1938) 1 M.L.J. 289=39 
Cr. L. J. 585=175 Ind. Cas. 422. 

-S. 24—Criminal P. C., S. 337—No analogy 

exists between approver’s statement and confes¬ 
sion of accused. 

Necessarily in every case where an accused is made 
an approver it must be accertained whether he is will¬ 
ing to tell the truth or not. No analogy exists bet¬ 
ween the case of a confession obtained from an 
accused person by any inducement and the case of an 
approver. If it were so, practically all approvers’ 
evidence would be inadmissible. 88 Ind. Cas. 283 = 
26 Cr. L. J. iii5=A.I.R. 1925 Nag. 337.; 

——S. 24—Stolen articles recovered from accused 
and other named by him—Confession if rendered 
untrue because accused minimissed his share in 
offence. 

Where a person confessed he had taken part in a 
dacoity and named his associates and the Police re¬ 
covered stolen articles from the house of the person 
making the confession and from the persons named 
by him 


-S. 24—Scope. 

Any statement by a person which would suggest an 
inference as to his guilt may be a confession within S. 24 
of the Act. If it is found that a confession recorded 
under S. 164 of the Cr. P. C. was procured by a Police 
Officer by the offer of an inducement, it becomes inad¬ 
missible under S. 24 of the Evidence Act. 

Per Shah, J. —S. 24 will apply even if the person con¬ 
fessing was not a accused person at the time of confes¬ 
sion. It is sufficient if he ultimately comes to be the 
accused person with reference to the charge in respect 
of which he is said to have confessed. Though a state¬ 
ment of an approver may be given in evidence against 
him under S. 339 (2) of the Cr. P. C. it canuot be said 
that the operation of S. 24 is altogether excluded, if it is 
shown that some influence was proceeding from some 
authority, simultaneously with the legal tender of pardon, 
which would invite the application of S. 24 of the Evi¬ 
dence Act, then the confessional part of statement would 
be inadmissible by virtue of the section. Semble :—A 
statement falling within S. 339 (2) of the Code excludes 
the operation of S. 24 of the Evidence Act. 59 Ind. 
Cas. 324=22 Bom. L. R. 1247=22 Cr. L.J. 68. 

-Ss. 24 and 27—Scope. 

Statements by an accused which are inadmissible 
under S. 24 cannot be made admissible by S. 27 unless 
the person giving information was accused of an offence 
and was in the custody of the police officer, U. P. R. 
(1916) 11, 114=17 Cr. L.J. 402=35 Ind. Cas. 962. 


15. Miscellaneous. 

*• a 4~Q. u estion as to why a persson shoul 
retract confession—Whether one of law. 

. r ^ ie raere fact of retractian of confession is not sufl 
cient reoson for believing that the confession must ha\ 
been false. The question as to why a man should s 
one time, make a confession and afterwards retract it 
not a question of law but a question of human psycht 
logy and of experience. A. I. R. 1936 All. 47o = 

(“=f63 J Ini 7 cr. 9 6 3 6 6 ,. A - W ' 4 ° 9=37 Cr ' L ‘ * 8 = 


Held, that the confession was not rendered untrue 
merely because the person making statement mini- 
missed his share in the dacoity. 7 O. W. N, 456=^ 
1931 Cr. C. 130=31 Cr. L. J. 1017=126 Ind. Cas. 
498 = A.I.R. 1931 Oudh 74. 

-S. 24—Non-compliance with Govetnment order 

—EfTect — A Government order however salutary, has 
not the force of law and a confession is not bad merely 
because the Government complied with though it may 
be a circumstance to be weighed in considering, 
whether the confession was voluntary or not. 33 M. 
413 = 9 M. L. T. 135=8 Ind. Gas. 809=11 Gr. L. j. 
716. 

-S. 25 

Synopsis. 

1. Admissibility. 

2. Co-accused. 

3. Confession in presence or 

4. First information report. 

5. Police Officer. 

6. Scope. 

7. Miscellanious. 



1. Admissibility. 


,1 . »t 


p - ^ w V > 

— 25—Admissibility—Statements by several 
accused to Police Officer during investigation not 
amounting to confession when taken seperately— When 
taken together, showing that accused were engaged in 
conspiracy—Statements sought to be used to prove 
conspiracy—Statements amount to confessions and are 
inadmissible. A.I.R. 1938 Mad. 893=1938 M.W-N* 
825=48 M. L. W. 622=46. CR. L. J. 108=178 
Ind. Cas. 616. 

* jMf] ^*v - f . ’. 

-7S. 25—Admissibility—A report made to 

Police by the acccused which is of a self-exculpatory 
nature should not be excluded under S. 25, . 

Act, as being of a nature of confession made to tn 
Police Officer. A.I.R. 1949 Oudh 359= I 94 1 O. W ^* 
722 = 1941 A.W.R. (C. C.) 188=42 Cr. L. J- 539 =* 

194 Ind. Cas. 236. 

7"S. 25—Admissibility—Excise Officers j? 

wait early morning to detect illicit manufacture .9* 
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—Accused detected —Confession by accused to Excise 
Officers — Charge under S. 55 (g), Madras Abkari Act 
Evidence of Excise Officers only. 

Held, that the evidence of the Excise Officers was 
admissible under the circumstances especially when 
reinforced by confession. A.I.R. 1938 Mad. 460 = 
1938 M. W. N. 95=47 M. L. W. 275== 39 Cr. 

L. J. 338 = 0938 ) 1 M. L.J. 238 = 173 Ind. Cas. 448. 

- S. 25 — Admissibility —Confession relating to 

different crime 

. A confession made to the Police in the course of 
investigating one crime is inadmissible even though it 
relates to another crime. The moment a statement is 
found to amount ;o a confession, it does not matter in 
the slightest, of what crime it is said to be a confession. 
A.I.R. 1937 Mad. 209=1936 M. W. N. 1241=45 

M. L. W. ioo=(i937) 1 M. L.J. 154 = 38 Cr. L. J. 
323 = 1. L. R. (1937) Mad. 358=166 Ind. Gas. 917. 


that moment, investigating. A.I.R. 1932 Mad. 24 = 
1931 M.YV.N. 1138 = 34 L.W. 858 = 61 M.L J. 860 = 33 
Cr. L.J. 173=135 Ind. Cas. 590 (1). 

-S. 25—Admissibility—Confession to police 

may bo used by the Court to bring on record by 
evidence any material fact that may come to its 
knowledge. 

Confession recorded in a police diary cannot be 
used for anything other than to assist the presiding 
Judge in the enquiry or the trial or for the purpose 
of enabling the defence under certain circumstances to 
contradict the witnesses for the Crown. It is the duty 

Judge to bring on record by evidence any material 
fact that may come to his know'ledge and it is for that 
purpose that lie can and should use the confession. 106 
Ind. Cas. .442=8 A. I. Cr. R. 426 = 0 L. R. A. (Cr.) 
153 = 26 A. L. J. 92 = 29 Cr. L. J. 26=A. I. R. 1928 
All. 25. 


-S. 25 —Admissibility—Confession to Police 

Officer before commencement of mve: tigatio., or after 
it, is inadmissible. A.I.R. 1936 Lain 380=37 Cr. 
J. 740 = 38 P. L. R. 682=163 Ind. Cas. 80. 


-Ss. 25, 26, 8—Admissibility—Evidence of 

Police Officer and of complainant as to pointing 
out of various places by accused. 

The evidence of the Police Officer and of the com¬ 
plainant as to the pointing out of the various places 
by the accused is really evidence of the confession of his 
guilt made by the accused while the latter was in the 
custody of the Police Officer and is, therefore, a 
statement clearly inadmissible under Ss. 05 and 26 
of the Evidence Act and such evidence cannot be treated 
under S. 8 of the Act as evidence of conduct, apart 
from the accompanying statements. A.I.R. 1933 Oudh 

I==I i O.W.N. 1383 = 36 Cr. L.J. 166=10 Luck. 281 = 

152 Ind. Cas. 473. 


S. 25 Admissibility—Non-incriminating state¬ 
ment by accused to Police. 

Every statement made to the Police by an accused 
person is not a confession and statements which arc 
not of an incriminatory nature arc admissible. The 
crucial question is what use does the prosecution attempt 
to make of the accused’s statement. If that statement 
11 useful to the Crown because it ran be shown to be 
tabe then it is admissible. If, on the other hand, it is 
seful because it is believed to be true, then* it 
.«ri L k® t analogous to a confession and it cannot 

‘ .Tn- A I R - 1934 sind ,00 = 35 Cr. L.J. 
1332=3151 ind. Cas. 437. 


. '*■ *5 Admissibility—Report by accused 

Police Station that he killed the deceased. 

The test for deciding whether a report made 

at ^ he Police Station that he had killed t 
aeceased is or is not admissible in evidence, is whetl 

% lg n °* * n naturc a confession that 
nether it supports any inference as to the guilt of t 
accused and is relied upon as such. Where the pi 

™“? 1 ? re [ , . C8 t on it as an admission of the very crimir 
Durnn«> ^accused is charged and for no otl 

r«k o C ’ 11 u ‘^admissible in evidence. A.I.R. iq 
^ 6^"^ 143 —34 P.L.R, 1000=146 It 



b>v«.diiiw“ iMibUity C0 ” f ' SSi0 " not duri 

EvhW?^ a - “ nfes “ on inadmissible under S. * 

confiZ^f* ~». n l§ . not necessary that it should bt 
conies, ion of the rnm* Ik. -cc_ • 


-25—Confession before witness—C£c lement 

made once before a witness and repeated before 
him and police is admissible. 

The incriminating statement by accused was made to 
witness in the absence uf the police and subsequently 
repeated before him and the police officer: 

Held, the confession is undoubtedly admissible but the 
weight to be given to it is a matter of con. ideration. 
76 Ind. Cas. 819 = 25 Cr. L.J. 259=A.I.R. 1923 

Lah. 389. 

S. 25—Admissibility in evidence—Confession 
to police can be used to contradict judicial con¬ 
fession. 

Section 25 lays down that a confession made to po¬ 
lice officer shall not be used as against a person 
making it. It docs not lay down that such a confession 
shall be inadmissable for all purposes. The confession 
lo the police may be used for the purpose of the arri¬ 
ving at a conclusion as to whether the subsequent judi¬ 
cial confession should be believed or not. fiut it is 
unsafe to act upon a retracted conf* ssion 75 ind. Cas. 
693 = 6 L. L. J. 54 = 2j Cr. L. J. 5= A. 1 . R. 1923 
Lah. 315. 


S. 25 Confession to a Police officer—Admis¬ 
sibility-Statement of Police. 

As a confession made to a Police officer cannot be 
proved against an accused person, a statement by a 
Police officer to that effect should not be placed on the 
Magistrate’s record; also, a Police officer should not 
be permitted to depose that the accused had confessed 
to him, even though the terms of the confession are 
not allowed to be proved. 7 C. W. N. 220. 

-S 25—Admissibility, 

Statement by an accussed to Excise Inspector in 
answer to question is not be regarded a*, a confi-sssion 
and hence is not inadmissable. 1932 M. W. N. 
453 - 


-S. 25—Evidence regarding making of counter¬ 
feit coin—Admissibility. 

A confession fis an admiision by an accused person 
in a criminal case. The making of a counterfeit coin is 
not a statement and hence the evidence of persons who 
say that the accused made counterfeit coins in their 
presence is not barred by Ss. 24, 25 or 26. 1931 Cr. 
C. 9* 
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-S. 25 —Admissibility — House searched—Pos¬ 
session of house being in question—Fact of 
accused’s having put his signature on recovery 
list is inadmissible. 


but rather in the nature of complaint against the victim 
of die fight to the effect that he had illegally attempted 
to interfere with the arrest of the cattle. 81 Ind. Cas. 
347 = 2 5 Cr. L.J. 8 ii=A.J.R. 1923 Lah. 232. 


Where a house was searched and the accused put his 
signature on the recovery list: 

Held, that the fact of the accused putting his signature 
on the recovery list is not admissible in evidence against 
him in a case in which the possession of the house was 
in question because it would be an incriminating state¬ 
ment of the nature of a confession to a police officer and 
could not be proved by reason of the prohibition 
contained in S. 25. 100 Ind. Gas. 707=8 Lah. 326 = 

28 P.L.R, 119 = 28 Gr. L.J: 323=7 A. I. Cr. R. 291 = 
A.I.R. 1927 Lah. 343. 

# • 

-S. 25—Admissibility—Confession recorded by 

Village Magistrate even after investigation has 
begun is admissible. 

Rule 195 is not a rule of law, but merely a rule for 
the guidance of Village Magistrate and therefore, a 
confession recorded by a Village Magistrate after the 
police investigation has begun is admissible apart from 
the fact whether the Magistrate knew that the 
investigation had begun. 105 Ind. Cas. 667 = 1927 
M. W. N. 824=28 Gr. L. J. 955 = 9 A. I, Cr. R. 148 = 
A. I. R. 1927 Mad. 974=53 M.L.J. 739. 

-S. 25—Admissibility—Repetition to Magistrate. 

Confession made to police officer—Accused merely 
repeating before Magistrate the fact and contents of the 
previous confession—Statement to Magistrate is inadmis¬ 
sible in evidence. 89 Ind. Cas. 1046 = 27 Bom. L. R. 
1034=49 Bom. 642 = 26 j Cr. L. J. i478=A. I. R. 1925 
Bom. 529. 

-S. 25—Admissibility—Statement and confes¬ 
sion. 

Every statement made by any accused person to a 
Police Officer is not a confession and is no ipso facto 
excluded from being received in evidence. Where the 
prosecution do not rely upon the statements of the 
accused either as true or as containing any incriminat¬ 
ing circumstances to prove their guilt or for the purpose 
of avoiding their obligation of proving one of the ingrcd- 
ents of the offence with which the accused are charged 
but the statements arc relied on as false and not as 
confession they are admissible. 86 Ind. Cas. 961 = 
19 S. L.R. 6 = 26 Cr. L.J. 897 = A.I.R. 1925 Sind 257. 

-S. 25—Criminal P. C., S. 161—Admissibility— 

Inquiry under S. 161. Criminal P.C.—Incriminating 
statement by accused is i n a dm issible. 

I • 

Any incriminating statement made by an accused 
person at an inquiry held under S. 161, Cr. P. C., would 
be excluded at the trial under S. 25 of the Evidence Act, 
as having been made to a Police Officer, and as such of 
no material use at the trial. 86. Ind. Cas. 410= 
26 Cr. L.J. 778=19 S.L.R. 142 = A.I.R. 1925 Sind 237. 

-S. 25—Explanatory statement of the circum¬ 
stances is not a confession. 

Where the Sub-Inspector of Police deposed to the 
effect that the accused came with cattle and made a 
statement to him that they were present in the fight: 

Held, that the statement of the accused does not 
amount to a confession irt as much as it was only an 
explanatory statement of the circumstances under which 
cattle had been seized and was not an admission of guilt 


-S. 25—Statement not amounting to a confes¬ 
sion is admissible against accused. 

A Statement made by an accused to a police officer 
if it does not amount to confession may nevertheless 
be used against him and more particularly if the state¬ 
ment made turns out to be false in the light of the 
other evidence in the case. 65 Ind. Cas. 849=20 A.L.J. 
178 = 23 Cr. L.J. i93=A.I.R. 1922 All. 24. 


-S. 25—Statement containing confession—Por“ 

tions not confession are also admissible. 

Where in a murder case, the first information was 
lodged by the accused himself, and the accused had 
stated therein that he had committed the murder: 


Held, that the preliminary portions of the first infor¬ 
mation giving a history or narrative of events preceding 
the night of occurrence were admissible as statements 
or admissions not being confessions. 

Though when portions of a statement are admitted 
persons affected thereby may demand that the 
statement should be addmitted and considered in 
its entirety, yet the principle that portions of a state¬ 
ment or confession may be admitted and others excluded 
is recognised in the Evidence Act itself. 62 Ind. Cas. 
578=25 C.W.N. 788=22 Cr. L.J. 562= A.I.R. 1921 
Cal. in. ’ .nv‘,,.. rr fr 

——S. 25—Admissibitity—Report of confession 
before Police. ... 

A report made to Police amounting to a confession 
is not admissible in evidence against the person who 
makes it. 36 P.R. 1918 (Cr.)=2o Cr. L.J. 83=48. 
Ind. Cas. 883. 


-S. 25—Admission before Police—Relevency. 

An admission made by the accused to the Poilice is 
inadmissible against him under S. 25. Cr. L.J. 

51 = 10 Bur. L. T. 121 = 36. Ind. Cas. 480. , .; 

-S. 25—Information by accused ,to Police 

Officer—Admission by accused, of his guilt before 
Sub-Inspector—Admissibility. • J 

An admission made by the accused of his guilt before 
a Sub-Inspector of Police is not admissible in evidence. | 
1. O.L.J. 163=15 Cr. L.J. 474= 2 4 Ind. Cas. 562. . J 

-S. 25 and 26—Adminissibility—Confession by 

way of explanation. 


A statement made by an accused person to a police 
officer by way of an explanation in order to exculpate 
himself is admissible in evidence. 6. S.L.R. 143= , 4 
L.J. 252 = 19 Ind. Cas. 508. 


——S. 25— Admissiblity— Confession Three _ 
sons were tried jointly for rioting. During the trud_ 
information lodged by one of them with the Police w» 
proved and in his charge to the jury, the judge said_ 
(the information) contains an admission that «j. 

accused persons were present at the occurance. “ * 

The information was not a confession under S. 25 
Evidence Act, and as against the persons other tn 
informant, it amounted to an improper admi*** 
evidence against them. (1910) 11 C.L.J- S 

C.WrN. 493.=5 Ind. Cas. 315*= 1 ifcCr. L.J. 9 °* 
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1 — 8 *. «5 and 30—Confession to Police—Admis¬ 
sion by a person before he was accused of an 
offence—Admissibility. 

Accused was convicted on the evidence of two excise 
Sub-Inspectors who stated that he offered (hem Rs. 10 
per ball of opium as a bribe to let him land from a 
steamer unmolested. Held, that the alleged offer by the 
accused amounted to an admission that he had large 
quantity of contraband opium in his possession and being 
an admission of an offence under the Opium Act, 
amounted to a confession and was thus inadmissablc 
under S. 25 of the Evidence Act. The test, which has 
to be applied in deciding whether S. 25, Evidence Act, 
applies, is the position of the person at the time when 
it is proposed to prove the admission and not his position 
at the time when he is alleged to have made it. A 
confession therefore made to a police officer by a person 
when he is not accused of any offence is inadmissable 
in evidence against him when he is accused of an 
offence. A confession made by an accused person to a 
police officer might be admissable in favour of a co- 
accued but not against him. 5 Bur. L.T. 92=13 Cr. 

L. J. 465=15. Ind. Gas. 305. 

-S, 25—Statements against accused—Admissi¬ 
bility. 

A confession or statement which is in admisible 
against the person making it, is inadmisible against 
a person inplicated by it. Previous statements of an 
approver to the police are inadmissible against the 
accused under S. 25 of the Act. Per Miller and Abclur 
Rahim, JJ: — The confession that is excluded by S. 25 
is only the confession of a person charged with 
the offence. 35 Mad. 397 = 13 Cr. L.J. 352 = (igi2) 

M. W.N. 549 = 12 M.C.T. 1 = 14 Ind. Cas. 896 (F.B.). 

-S. 25—Statement of approver to—Police- 

Admissibility. 

The statements of approver to a Police Inspector 
being really confessions, are inadmissible against the 
accused under S. 25 of the Evidence Act. 35 
Mad. 247 = (i9iq) M.W.N. 207 = 13 Cr.L.J. 305 = 22 
M.L.J. 490=11 M.L.T. 1 Spp. = i4 Ind. Cas. 849 (S.B.) 


- -Ss. 25, 26—Panchnamas—Admissibility— 

Record of accused’s conduct—Statement in con¬ 
sequence of which nothing was discovered. 

Courts should exclude from the record Panchnamas 
which contain statements by an accused person which 
ar . c clearly inadmissible or which are of doubtful ad¬ 
missibility. 13 Bom. L. R. 499=12 Cr. L.J. 429 = 

H Ind. Cas. 613. 

—S. 23—Admissibility—Confession to Police. 


, A confession made to a police officer is not admis- 
nble. 5 L.B.R. 131=3 Bur. L T. 63=11 Cr. L.J. 153 = 
4 Ind. Cas. 1028. 

t 

~ ■S* *5 and Cr. P. C., S. 533 —Admissibility— 
Record by Police officer—Signature on another 
date. 

When the statement of an accused instead of being re¬ 
corded in questions and answers is written in a narra¬ 
tive form, arid thereby the accused is not prejudiced or 
mjured in any way in his defence on the merits, the 
omission to record the questions, specially when they 
of a normal character, is an irregularity covered by 
?• 533 »,Cr. P. Code and the confession thus recorded 
u not inadmissible in Evidence. 14 Cal. 539, Foil. 
3 C. \V. N. 702, 8 C. W. N. 22. Dist. A confession 
Recorded under S. 164, Cr. P. Code, by a police officer, 
though employed as a mere scribe by a Magistrate, is 
naamiiiible, when the signature of the accused is not 


taken at the lime the confession is made, but is taken 
the next day, and the Magistrate swears to the authenti¬ 
city of the confessional statement, the statement is 
admissible in evidence. A confession recorded under 
S. 1C4, Cr. P. Code, by a Magistrate who does not 
inform the accused (hat lie is a Magistrate, is not inad¬ 
missible when the accused seems to be fully aware that 
the officer who took his statement was a Magistrate. 9 
C.L.J. 55 = 10 Cr. L.J. 325 =2 Ind. Cas. 625. 

-S. 25—Admissibility—'Voluntary confession. 

A statement made by accused to a police officer, to 
the effect that he committed murder, the statement being 
made before he was arrested by voluntarily going to the 
thana, is inadiai>sible, under S. 25. 10 C.L.J. 13 = 10 

Cr. L.J. 193 = 2 Ind. Cas. 951. 

-S. 25—Admissibility—Statement voluntarily 

made to a Police officer by the accused, not in 
custody—Confession not admissible—Confession 
to Police officer, not admissible in evidence— 
Police Officer’s evidence as to conduct or condition 
of the accused while making the statement 
admissible. 

A person who had committed a murder voluntarily 
went to a Police station, and made a statement to a 
Police officer that he had done the deed, and that the 
instrument of murder was in a place named. He was sub¬ 
sequently arrested. Held, that the statement was a 
confession and was net admissible under S. 25 of the Evi¬ 
dence Act. Evidence of'the Police officer, however, was 
admissible to prove the conduct and condition of the 
murderer at the time when the statement was made. 10 
C.L.J. 13 = 2 Ind. Cas. 951=10 Cr. L J. 193. 

-S- 25—Admissibility of. 

Confession made to police officer is admissible to 
prove the ownership of property regarding which lie is 
charged. 56 Ind. Cas. 62. 

-Ss. 25, 17, 19 and 21—Admissibility of confes¬ 
sion to Police in Civil Suit. 

Admissions of guilt by one of the defendants, in a suit, 
to a police officer though not receivable in evidence in 
a criminal trial, may be proved in Civil proceedings 
under Ss. 17, 18 and 21. 106 P. \V. R. 1915=187 

P.YV.R. 195 = 32 Ind. Cas. 18. 

2. Co-accused. 

-S. 25—Co-accused. 

Statement of one co-accused made in his own interest 
cannot be used by the prosecution as substantive 
evidence against the other. 1936 O.W.N. 671. 

-Ss. 25, 30— Statement of accused at Police 

Station against co-accused—Admissibility of. 

Statement of the accused at the Police Station im¬ 
plicating his co-accused is not admissible in evidence. 

A I.R. 1933 Lah. 167 = 34 P.L.R. 259 = 34 Cr.L.J. 1175 
(2) = 146 Ind. Cas. 27. 

-S. 25—Statement by accused to Police that 

co-accused gave him ammunition bundle is inad¬ 
missible. 

A distinction must be made between statements 
which are self-exculpatory, and statements, which, 
although intended to be made in self-exculpation and 
not as a confession, nevertheless contain an admission 
of incriminating circumstances, on which the prosecu¬ 
tion relies. 



EVIDENCE ACT (1972), S. 25—2. Co-accused. 


480 



It is for the Court to decide, according to the particu¬ 
lar circumstances of each case, whether a statement of and 
accused amounts to a confession or not. Where an 
accused stated to the police that he got the ammunition 
bundle from the co-accused: 

Held, that the mere fact that the accused in making 
this statement may have intended it to be sclf-exculpa- 
tory is insufficient to take it out of the section. The 
statement in effect amounts to an admission that the 
accused associated with the other accused and is there¬ 
fore not admissible. 75 Ind. Cas. 70=46 Bom. 961=25 
Bom. L.R. 214=24 Cr. L.J. 870=A I.R. 1923 Bom. 65. 

-S. 25—Co-accused. 

S. 25 only provides that a confession made to a police 
officer shall not be proved against the accused. Such 
confession is admissible in evidence on behalf of another 
co-accused. 4 Bur. L. T. 9 = 12 Cr. L.J. 70=9 Ind. 
Cas. 449. 

-S. 25—Confession to Police Officer—Admissi¬ 
bility against co-accused. 

A confession of an accused person to a Police Officer 
is inadmissible against him much less is it ad¬ 
missible against his co-accused. 12 Bom. L. R. 
899 = 11 Cr. L.J. 690=8 Ind. Cas. 622. 

■-S. 25—Co-accused—Counter complaint. 

A counter complaint by accused to the police to the 
effect that all the accused were present at the occurancc 
is admissible as against that accused and is not barred 
by S. 25, but it is inadmissible as against the remaining 
accused. 11 C.L.J. 301 = 14 C. W. N. 493= 11 Cr. L. J. 
96 = 5 Ind. Cas. 315. 

3. Confession in presence or Custody. 


-S. 25—Confession to villagers—Presence of 

chowkidar—If affects admissibility. 

Where a confession is made by the accused to some 
villagers, the fact that the chowkidar was also present 
there would not render the confession inadmissible on 
that ground. The accused could not be said to be in 
the custody of the chowkidar 1947 A. L.J. 265 = 

1947 A.W.R. (H.C.) 273= 1947 A.L.W. 484=A. I. R. 

1948 All. 7=48 Cr. L.J. 939. 

-S. 25—Confession to large crowd of villagers 

—Presence of Policeman in the crowd. 


Even if a Policeman happens to be a member of a 
crowd of villagers and a confession is made to the 
villagers at large, the mere fact that a Policeman hap¬ 
pened to be present in the crowd will not make the 
confession inadmissible in evidence. A.I.R. 1934 All. 
132=35 Cr. L.J. 448=3 A.W.R. 419=1934 A. L.J. 
143 = 147 Ind. Cas. 630. 


25—Extra-Judicial confession to private 
individual in presence of chaukidar. 

Although it cannot be said that a confession made 
to a private individual in the pre6er,ec of a chaukidar 
is in every case admissible in evidence, yet where it is 
n °A B *? own ^ lat chaukidar has, in any way, influen- 
ced the accused, who is not in custody, to make the 
coUeision and the chaukidar has taken no part in 
cringing about the confession of the accused than such 
a confession made to a villager in the presence of a 
cnankidar would not come within the mischief sought 

admissible‘in Sitae?’ a “ d WOuId be 

th Jarr!?e Ct ,i that % kara recovered from the person of 
the accused was found stained with human blood and 


the fact that the handle of a weapon ((kudal) pro¬ 
duced by him was also stained with human blood tend 
to corroborate the truth of the extra-judicial confession 
made by the accused. 

Even if a confession appears to be untrue as far as 
it implicates other persons in the crime, the part that 
appears untrue will, in no way, lesson the culpability 
of the accused and the confession can be used against 
him. A.I.R. 1934 Oudh 222 = 11 O. W. N. 636= 
35 Cr. L.J. 894=149 Ind. Gas. 69. 

-S. 25—Extra-judicial confession while In 

custody of village chaukidar. 

Where the accused makes an extra-judicial confession 
before certain villagers while he is in the custody of a 
•village chaukidar, the confession is inadmissible in 
evidence, the village chaukidar being a Police Officer 
within the meaning of S. 25, Evidence Act. 

The circumstance that the accused is in Police cus¬ 
tody before and after making the confession should be 
regarded as discounting the value of the confession. 
One important test of the truth of a statement contained 
in a confession is the revelation of facts which up to 
the time that the confession was made, had not been 
discovered by the police. A. I. R. 1933 Oudh 192 = 

10 O. W. N. 348 = 8 Luck. 410 = 34 Cr. L. J. 653 = 
43 Ind. Gas. 846. 

- S. 25—Presence of Police officer—Confession 

made to person asked by police officer to take 
confession—Police officer in near proximity— 
Confession comes under S. 25. 

A confession made to another person in the presence 
of a police officer, who has asked or instructed that 
other person to take the confession in such a way as to 
be his agent where the confession takes place under 
such circumstances that the police officer is in such 
proximity as to make his presence likely to affect the 
mind of the confessing person, is in substance a confes¬ 
sion to a polic officer. 97 Ind. Gas. 44=49 All. 57 = 
27 Cr. L. J. 1068 = 24 A. L.J. 958 = 7 L.R. A. (Gr.) 
i56=A. I. R. 1926 All. 737. ' 

-Ss. 25 and 26—Statement by accussd in pre¬ 
sence of Excise Officers—Admissiblity. 

A statement by an accused arrested on a change 
of unlawful 1 possession of opium to Excise Officers, the 
police servants remaining in a room in another part 
of the house, is still a statement made while in Police 
custody and therefore inadmissible. 21 G. W. N. 694 
= 18 Gr. L. J. 609=39 Ind. Gas. 977. • 

-Ss. 25, 26—Confession of accused while in 

custody of jailor—Admissibility. 

A confession of the accused while in the custody of 
the jailor and a police officer does not fall under S. 26 
or S. 25 and so is admissible in evidence. 20 Bom. 795 » 
Foil. 8 P. R. 1914 Gr. 2i4=P. L. R. 1914=15 Cr. 
L.J. 480=24. 33 Ind. Cas. 568. 

-S. 25—Confession in presence of Police- 

Admissibility of. 

A confession made by an accused to a private 
person in the presence of the police is inadmissible m 
evidence against him. 37 P. W. R. 1913 Cr.= 3 20 
P. L. R. 1913= 14 Gr. L.J. 596=21 Ind. Gas. 468. 

-S. 25, 26 and 27—Confession. 

A confession in jail before a Magistrate, with a police 
officer in next room, should be corroborated very 
strongly if it is to be acted upon. 11 C. L* J* 2 73 s=s 

11 Gr.L.J. 247 = 5 . In< *- Cas. 773 . 
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4. First information report. 

_ 5^ —Extent of admissibility of first infor¬ 
mation report made by accused containing confes¬ 
sional statements. 

Where a first information report made by the 
accused contains confessional statements, the whole of 
the first information report need not be excluded from 
admission. The confessional part of the first informa¬ 
tion report alone should be excluded. A.I.R. 1941 
Nag. 86, Foil. A.I.R. 1950 Ajmer 75. 

_g. 25—Confession of accused recorded as 

first information report—Admissibility. 

A statement of an accused amounting to a confession 
made at a police station and taken down as first infor¬ 
mation report in the case, is inadmissible against him as 
it amounts to a confession to a Police officer. There 
is however no legal bar to such a confession being used 
in his favour. 48 Cr. L. J. 977= A.I.R. > 94 ^ Lah. 43. 

-S- 25— Accused giving first information admit¬ 
ting his own guilt. 

Where first information is given by the accused to a 
Police Officer and that information admits his guilt, 
the information amounts to a confcs>ion within the 
meaning of S. 25, Evidence Act, and it cannot be 
proved against the accused. Where the confei-Mon snows 
opportunity for the offence, motive for it and its com¬ 
mission, it is not possible to say that the portion of it 
dealing with opportunity or dealing with motive, 
can be treated as no part of the confession. A.I.R* 
*935 Bom. 26 36 Bom. L. R. 1117 = 36. Cr. L J. 539 = 
59 Bom. 120=154 Ind. Cas. 621. 


=229 Ind. Gag. 236= 1946 M.W.N V 766 — 59 L. W. 75 1 
=48 Cr. L.J. 326=A.f.R. 1947 Mad. 308= (1940) 2 
M.L J. 420. 

-S. 25—Police officer— Foodgrains inspector 

under XJ- P- Food Grains Control Order. 

Foodgrains inspector under the U. P. Food Grains 
Contrci Order is not a “Police Officer*’ within the 
meaning of S. 25 of the Evidence Act and hence confes¬ 
sions made to him cannot be said to be inadmissible. 

22 Luck. 492 = 1947 A.W.R. (C.C.) 126 = 1947 O.W.N. 
503 = A.I.R. 1948 Oudli 81 =49 Cr. L.J. 43. 

_Ss. 25 and 26—“Police Officer”—Chowkidar- 

Confession made to—Admissibility. 

A Chowkidar is Police Officer for the purpose of Ss. 
25 and 26, Evidence Act. No evidence can therefore 
be given of a confession made to a Chowkidar. 25 Pat. 

356 = 27 P.L.T. 507 = A.I.R. 1947 Pat - *46 = 229 Ind. 
Cas. 592=48 Cr. L.J. 412. 

_S. 25—“Police Officer”—Special officer of Com¬ 
mercial Tax Department empowered to investigate into 
offences under the Hoarding and Profiteering Prevention 
Ordinance. (1946) 1 M.L..J. 36«. = A.I.R. 194b Marl. 430. 

_S. 25 Police Officer—Confession to Civic Guard. 

A member of the Civic Guard cannot be'Jreated as 
anything else than a Police Officer when called out 
on duty, even though he may not have the powers of 
investigation. But a confession not made to him while 
he was on duty, or in connection with his duties can¬ 
not be regarded as one made to a Police Officer. A.I.R. 
1944 Lah. 57 = 46 P.L R- * 5=45 Cr. L.J- 555 =* 22 
Ind. Cas. 156. 


-S. 25—First information report. 

A confessional statement made to the Police immedi¬ 
ately after a murder and which was recorded in the 
first information report is admissible in evidence. 90 
Ind. Cas. 148 = 26 Cr. L-J. i 94 2 - 

5. Police Officer. 

- S . 25—Police officer—Prohibition Sub-Inspec 

tor under the Madras Prohibition Act, if a “police 
officer”—Confessional statement recorded by 
such officer—Admissibility. 

A Prohibition Sub-Inspector under the Madras 
Prohibition Act cannot be deemed to be a police 
officer” when the meaning of S. 25 of the Indian 
Evidence Act. Throughout the Madras Prohibition 
Act, “Police officer”, is mentioned in contradistinction 
to a Prohibition officer. Hence a confessional statement 
recorded by a Prohibition Sub-Inspector is not in¬ 
admissible in evidence under S. 25 of the Evidence Act. 
I.L.R. (1948) Mad. 574=49 Cr. L.J ioo=A.I.R. i 94 » 
Mad. 116=1947 M.W.N. 524=60 LAV. 530 = (* 947 ) 2 
M.L.J. 218. 

- S. 25—“Police Officer— Assistant Inspector of 

Customs invested under the Sea Customs Act 
with powers of arrest, search, seizure—Not a 

8 Slice officer within the meaning of S. 25 
vidence Act—Statement made to him admissible 
In evidence. 

The Assistant Inspector of Customs i* not a police 
officer within the meaning of S. 25 of the Evidence 
Act at the section should not be extended to other 
dattet of officers merely on the ground of similarity of 
AinetLon. So, where statements are made by the ac¬ 
cused to the Assistant Inspector of Customs, such state¬ 
ments are not hit by S. 25 of the Evidence Act and are 
hence admissible in evidence, I.L*R. (* 947 ) Mad. 788 

p *. y — 16 . 


._g. 2 cj—Abkari Officer, if a Police Officer. 

An Abkari Officer investigating an offence against 
,c Bombay Abkari Act in exercise of the powers con- 
rred upon him in Chap. IX of the Act is Police 
fficer within the scope of S. 25, Evidence Act. A.I.R. 
,38 Sind i =39 Cr. L.J. 239 = 32 S.L.R 185-172 
id. Cas. 968 (F.B.). 

[Overrules (1) A.I.R. i 9 2 5 Sind 70 = 82 Ind. Cas. 151 
j) A.I.R. 1927 Sind 112=99 Ind. Cas. 594.J 

_g 21— Police Officer— Confession made to 

howkidar appointed under N. W. Province Village 
nd Road Police Act, 1873. 

A village chowkidar appointed under North Western 

‘rovincc Village and Road Police Ac ‘» . | 8 73 » » a 
>olice Officer within the words of S. 25, Evidence Act, 
ind consequently, a confession made h, m .sjnad- 
nissiblc in evidence. A.I.R. T 936 All. 753 93 

V.L.J. 999 ='936 A.W.R. 894=38 Cr. L.J. 4 o-=IX.R. 
> 937 ) All. 85= 165 Ind. Cas. 701 (F.B.). 

[Overruling A.I.R. 1934 AH. * 3 2 =*47 Ind. Cas. 

> 3 °] . __ 

_g 25—Village mukhia, if a police officer. 

A village mukhia is not a Police Officer for the pur- 
DO , e of S. 25, Evidence Act. A.I.R *935 All. 549 1 " 
H )35 A. W. R- 3 R 8 =i 935 A.L.J. 478 = 36 Cr. L.J. 63 


_g. 25— Sub-Divisional Officer. 

The term “Police Officer” has not been defined any¬ 
where and must be taken, not in any technical sense, 
but in its more popular meaning. Hence in common 
parlance and among the generality of people, abub- 
Divbional Officer cannot be taken to be a Police Officer 
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at all; he is a member not of the Police service, but 
of the Provincial Civil (Service, and much of his 
work is judicial. Consequently, a confession made to 
the Sub-Divisional Officer is a not inadmissible in 
evidence. A. I. R. 1934 Pat. 256=35 Cr. L.J. 1217 = 
150 Ind. Cas- 991. 

-S. 25—Police officer—Political Muharrir. 

The Political Muharrir of Oghi occupies the position 
of a police Officer and no statement made before him 
by an accused £person by way of confession could be 
admissible in evidence. 

There is no infallible rule of practice that where 
there is no other evidence to show affirmatively that 
any portion of the exculpatory clement in the con¬ 
fession is false, the Court must accept or reject the 
confession as a whole, and cannot accept only the 
inclupatory element, while rejecting the exculpatory 
element as inherently incredible. A.I.R. 1933 Pesh. 
38=34 Cr. L.J. 804=144 I nd - Cas. l6 °* 

-S. 25—Police officer acting as Magistrate— 

Police officer acting also as Magistrate— Confession 
to him is illegal. 

An Assistant Superintendent having all the powers of 
a District Superintendent of Police cannot cease 10 be a 
police officer simply because he is also a Magistrate 
and is acting in that capacity and therefore confession 
made to him is inadmissible in evidence. 8 Rang. 52 = 
1930 Cr. C. 705 —A.I.R. 1930 Rang. 227. 

-S. 25—‘Police . officer* — Officer exercising 

powers of police is Police officer (Per Shah, J-, 
Kemp, J., contra). 

The Police officer within the meaning of S. 25 is an 
officer who exercises the powers of the police conferred 
.upon him by law, whether he is called a Police officer 
or he is called by any other name and exercises 
other functions also under other provisions of law. 
99 Ind. Cas. 330=51 Bom. 78 = 28 Bom. L R. 1196 = 
28 Cr. L.J. 122 = 7 A.I. Cr. R. 249=A.I.R. 1927 Bom. 
4 (F.B.). 

-S. 25—“Police officer” in S. 25 is wider than 

in Police Act (1861), S. 1. 

Primarily the term “Police-Officer” in S 25 «*f the 
Evidence Act means the same as it does in the Police 
Act but it can be extended beyo-d the definition in 
S. 1 of the Police Act to cover only those persons who, 
like Police officers, coming within that definition, are 
so much more interested in obtaining convictions than 
any member of the community is, that they might 
possibly resort to improper means for doing so. 101 
Ind. Cas. 599 = 23 N.L.R. 23 = 28 Cr. L.J. 471=8. A.I. 
Cr. R. 66=A.I.R. 1927 Nag. 222. 

-S 25—Police Patel in Berar is not Police 

Officer. 

A Police Patel in Berar cannot be regarded as a 
Police Officer for the purposes of S. 24: ioi Ind. Cas. 
599=23 N.L.R. 23=28 Cr. L.J. 471 =8 A.I. Cr. R. 66 
=A.I.R. 1927 Nag. 222. 

.-S. 25—Patel in Berar is Police Officer. 

A Patel in Berar is a Police Officer, and the fact 
that powers are conferred upon him by rules made 
under the Berar Patels and Patwaris Law, 1900 
makes no difference. Consequently the confession made 
by an accused to a Patel is inadmissible. 88 Ind. Cas. 
32=26 Cr. L-J. io88=A.I.R. 1925 Nag. 340. 


-S. 25—Kotwar in C. P. is not a police officer 

The widest and most comprehenive extension of the 
term “police officer” cannot make it include a Kotwftr 
in the Central Provinces. He is popularly regarded 
as a subordinate police officer and even that idea 
arises mainly from the fact that it is his duty to make, 
or rather to carry, frequent reports to the police. But 
the making of reports to a department of the Govern¬ 
ment does not constitute a person . who make them, a 
member of that department even in the popular sense 
and therefore a confession made before him is admissi¬ 
ble in evidence. 76 Ind. Cas. 291=25 Cr. L.J. I 47 = 
A.I.R. 1924 Nag. 29. 

-S. 25—Village Headman is not a ‘Police 

officer” though invested with power of arrest. 

The mere bestowal on a village Headman of some 
powers of arrest as are given to a police officer, does 
not make him a police officer any more than it makes 
a Magistrate a police officer. A confession, therefore, 
made to him is not inadmissible in evidence, but the 
weight to be attached to such confession will depend 
on the circumstances of the case and th** part he has 
taken in the elucidation of the crime. 81 Ind. Cas. 540 
=2 Rang. 31=3 Bur. L.J. 11=25 Cr L-J- 9 2 4=A.I.R. 
1924 Rang. 245 (F.B.). 


-S. 25 —Constabulary—Frontier constabulary 

is a police officer. 

For the purpose of Ss. 25 and 26 of Urn Evidence 
Act a member of the Fiontier Constabulary is a police 
officer and confession made to him while the accused- 
was in his custody and not in the presence of a Magis¬ 
trate is inadmissible. The term Police officer in this 
respect must be construed not in any strict technical 
sense but according to its most comprehensive and 
popular meaning. The mere fact that the powers of 
the police officers have not been actually conferred on 
certain members of the fiontier constabulary does not 
make them any the less police officers. 71 Ind. Cas. 
360=24 Cr. L J. 136. 


-Ss. 25 and 30 —Police officer—Meaning—Ex¬ 
cise Officers—Self exculpatory statement—Ret¬ 
racted statement—Value of. 

Statements made to Excise Officers could not be 
rejected under S. 26 of the Evidence Act as the Excise 
Officers are not police officers. Even a retracted con¬ 
fession is admissible against the co-accused though its 
weight is small. To determine whether the statements 
were confessions the whole of the statements must be 
taken into consideration and the statements in question 
being self exculpatory were inadmissible against the 
appellant. 46 Cal. 411=22 C.W.N. 834=28 C.L.J. 105 
s=2o Cr. L.J. 94=48 Ind. Cas. 504. - 

-S. 25—Police Officer—Meaning confession to 

excise Inspector—Admissibility. 

Statement by an accused to the Excise Inspector 
that the opium found in his house was his, though in 
the nature of a confession was admissible in evidence, 
the Excise Inspector not being a Police Officer. 3 
1918 Cr.= 19 Cr. L.J. 364=133 P. L. R. 1918=44 I nd * 
Cas. 588. 

-Ss. 25 and 27—Police officer, meaning—Native 

states, Police Officer of—Confession— Discovery 
of fact in pursuance includes discovery ® 
offender. 

The expression “Police Officer” in S. 25 of 
Evidence Act is used in its usual and mere C0 ®P. * 
hensive meaning, and includes Police Officers 01 
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Native States as these of British India. A confession 
made to a Police Officer in H. H. Niaam’s Dominions 
is not therefore, admissible in evidence. 22 Bom. 235, 
Foil. The discovery of a person who is afterwards 
proved to be a decoit is not the discovery of a fact 
within S. 27. The test of admissibility under S. 27 
of an information received from an accused person in 
the custody of a Police Officer is whether the fact as 
discovered was a direct, natural and necessary conse¬ 
quence of the information so received. 14 N. L. R. 192 

= 19 Cr.L.J. 79=43 Ind. Cas. in. 


A.I.R. 1945 Lab. 10=46 Gr. L.J. 213 = 46 P.L.R. 3-9 — 
217 Ind. Cas. 172. 

-S. 25 — Excise officers, if police officers. 

Section 25, Evidence Act, refers only to a Police 
Officer. The restrictive provisions of S. 25 should not, 
therefore, be applied to Excise Officers. A confession 
made by an accused to an Excise Officer is, therefore, 
admissible in evidence against him. A.I.R. 1938 Mad. 
460=1938 M. W. N. 95 = 0938) 1 M. L.J. 238 = 47 

M.L.W. 275 = 39 Cr - L.J. 338=173 Ind. Cas. 448. 


——S. 25—Police Officer—Meaning. 

Quaere. — -Whether Excise Officers who have large 
powers of search, arrest and detention are to be 
regarded as police officers within the meaning of 
S. 25 of the Evidence Act. 21 C.W.N. 694=18 Cr L.J. 
609=39. Ind. Cas. 977. 

--S. 25—Police Officer, meaning—Village chawki- 

dars whether Police Officers. 

Village Chawkidars are Police Officers within the 
meaning of S. 25 of the Evidence Act. 1 O.L.J. 687 = 
16 Cr. L.J. 62 = 26 Ind. Cas. 654. 


-Ss. 25 and 26—Police Officer, meaning 

— Confession to foreign Police—Admissibi¬ 

lity. 

A confession made to a foreign Police Officer is not 
admissible in evidence according to Ss. 25 and 36 of 
the Evidence Act. 22 B. 235 Foil. 11 M.L.T. 407 = 13 
Cr. L.J. 528=15 Ind. Cas. 800. 

-S. 25—Police Officer—Meaning of. 

Since the Excise Supt. is a police officer, proof of 
an incriminating statement made to him by an 
accused person is absolutely barred by S. 25 of the 
Evidence Act. 11 Cr. L.J. 77 = 4. Ind. Cas. 898 
(Bur). 

-S. 25—Police Officer, meaning—Village kot- 


The Police Officer in S. 25 does not include the 
village watchman or kotwar in central provinces. 57 
Ind. Cas. 88 (Nag.). 

-8. 25—Police Officer, meaning of—Village offi¬ 
cer in Ponjah—Confession. 

In the Punjab, village chowkidar is not a “Police 
Officer” or a person in authority within S. 25 of 
the Evidence Act. A confession made by an accused 
person to a chowkidar »s consequently admissible. 
42 P. R. (Cr.) *917=43 Ind. Cas. 84. = 19 Cr. 

L. J. 52. 

“ -8. a*—Police officer—Whether includes person 
invested with police powers—Confession made to 
■tich person— Admissibility. 

Where a confession was made to an Assistant Super¬ 
intendent of the Pokkoku Hill Tracts who exercised the 
Ppwcrg of iWditianal District Magistrate and who was 
»l«o an Auiitant Commandant of Military Police: 

Heldf that the confession was made to a police officer 
2nd was therefore inadmissible in evidence. 8 R. 52 = 
*25 lad. Cas. 337=A.I.R. 1930 Rang. 227. 


^ as—Police officer—Confession to Excise 

Officer. 

An Excise Officer is not a Police Officer. Hence a 
confession made before bim may be proved at the trial 


-S. 25—Excise officers, if police officers. 

Officers of the Excise Department are Police Officers 
for the purpose of S. 25, Evidence Act. A. I. R. 1935 
Nag. 13 = 36 Cr. L.J. 511 = 154 Ind. Cas. 341. 

-Ss. 25, 155—Excise officer, if a police officer. 

An Excise Officer is a Police Officer within the mean¬ 
ing of S. 25, Evidence Act, and consequently, a 
statement made to the investigating Excise Officer by 
the accused’s companion after his arrest is inadmissible 
as a piece of substantive evidence as against its maker 
and as against the accused. But if the statement is 
used merely for the purpose of supporting the evidence 
given by tire latter to the effect that the accused's com¬ 
panion did not tell him after his arrest, that the opium 
in question belonged to him alone, as stated by him in 
his evidence and of contradicting the companion himself, 
such use of the statement of the evidence is permissible 
under provisions of S. 155, Evidence Act. 

There is no authority for assuming that an Excise 
Officer is to be regarded as a Police Officer for the pur¬ 
poses of S. 162, Criminal P. C. A.I.R. 1934 Cal. 616 = 
35 Cr. L.J. 1178 = 38 C. W. N. 1005=61 Cal. 967 = 
150 Ind. Cas. 980 (2). 

——S. 25—Excise Officer. 

Per Full Bench (Costello, J., dissenting). — An 
Excise Officer, who, in the conduct of investigation of 
an offence against the Excise, exerches the powers con¬ 
ferred by the Criminal P. C., upon an officer in charge 
of a Police Station for the investigation of a cognizable 
offence is a Police Officer within the meaning of S. 25, 
Evidence Art. A. I. R. 1934 Cal. 580 = 35 Cr. L.J. 1071 
=38 C. W. N. 930 = 59 C. L.J. 555 = 61 Cal. 607 = 150 
Ind. Cas. 561 (2) (F.B.). 

-S. 25—Excise Officer. 

Statement to an Excise Officer does not come within 
S. 25, even if public officers were present when it was 
made. 1934 M.W.N. 394. 

-S. 25—Excise Sub-Inspector. 

The admission of the accused to the Sub-Inspector 
Excise Sub-Inspector is inadmissible under S. 25, Evi¬ 
dence Act. A. I. R. 1934 Nag. 136 = 35 Cr. L.J. 1233 = 
150 Ind. Cas. 1144. 

-S. 25—Bengal Excise Act, 1909—Confession to 

Excise officer— If to a police officer. 

An Excise Sub-Inspector is not a Police Officer within 
the meaning of S. 25, Evidence Act, which provides that 
no confession made to a Policer Officer should he ad¬ 
mitted in evidence. A.I.R. 1932 Cal. 122=36 C.W.N. 
163 = 34 Cr. L.J. 21 = 140 Ind. Cas. 257. 

-S. 25—Excise Officer under the Bihar and 

Orissa Excise Act, 1915. 

An Excise Officer under the Bihar and Orissa Excise 
Act, is not a * Police Officer ’ within the meaning of 
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S. 25, Evidence Act. Therefore, a confession made to 
an Excise Inspector who, under the Dangerous Drugs 
Act, 1930, not only has the power to arrest and search 
but has also been invested by the Local Government with 
the powers of a officer in charge of a Police Station for 
the investigation of an offence under that particular 
Act, is admissible in evidence. A. I. R. I 93 2 P at * 
293=13 P. L. T. 627= 12 Pat. 46 = 34 Cr. L. J. 1=140 
Ind. Cas. 283 (S. B). 

-S. 25—Police officer. 

Excise Officers investigating offence are virtually 
Police Officers and a confession made to them during 
investigation is, therefore, inadmissible under S. 25, 
Evidence Act. A.I.R. 193* Cal. 350=32 Cr.L.J. 640 
= 58 Gal. 1260=35 C.W.N. 601 = 131 Ind. Cas. 113. 

-S. 25—“ Police Officer. ** 

An excise officer is not a police officer within the 
meaning of S. 25. Where it was shown that the co- 
accused told the officer that a man who was with him 
had run away on seeing the officer. Held, that the 
statement was not made in the course of investigation. 
52 C- L.J. 177=1930 Cr. C. 1 no—A. I. R. * 93 ° 
Cal. 710. 

-S. 25—Excise Officer is not police officer and 

admission to him is admissible—Burma Excise 
Act (5 of 1917), Ss. 53, 54, 55, 56. 

Although under Burma Excise Act 5 of 1917 an 
Excise Officer has power of arrest, search and granting 
bail he is not a police officer and an admission made 
to him is admissible in evidence. 121 Ind. Cas. 715 = 7 
Rang. 771=31 Cr. L.J. 303=A.I.R. 1930 Rang. 49. 

-S. 25—Police officer.—Excise Peon is police 

officer and confession made to him is inadmis¬ 
sible. 

An excise peon having the power to detain, search, 
seize and arrest any person whom he believes to be 
guilty of any offence under Opium Act of Bombay 
Abkari Act has powers which are very similar to those 
exercised by a police officer. Any confession made to 
him is therefore inadmissible under the provisions of 
S. 25. A.I.R. 1927 Bom. 4 (F.B.), Appl. 117 Ind. Cas. 
331=31 Bom. L. R. 49=30 Cr. L.J. 783=A. I. R. 
1929 Bom. 70. 

-S. 25—Police officer. 

An Excise Officer is not a Police Officer within S 25 
of the Evidence Act. 46 Cal. 411, Foil. 102 Ind. Cas. 
547=54 Cal. 601 =31 C. W. N. 667 = 28 Cr. L.J. 579 = 
8 A. I. Cr. R. 114=A. I. R. 1927 Cal. 527. 

-S. 25—Excise officer is not a police officer— 

Confession made to him is good evidence. 

An excise officer is not a police officer within the 
meaning of the Evidence Act and hence a confession of 
guilt made to him ig good evidence against the accused. 
46 Cal. 411 and A.I.R. 1925 Sind 70, Foil. 99 Ind. Cas. 
594=7 A. I. Cr. R. 290=28 Cr. L. J. i62 = A.I.R. 1927 
Sind 112. 


~”S\ a 5 —Police Officer—Statement made to excise 
officer is admissible as he is not a police officer. 46 Cal. 
411. Foil, 97 Ind. Cas. 665=28 Bom. L. R. 674 = 27 
Cr. L.J. ii45=A.I.R# 1926 Bom. 517. 


a 5-“-Police Officer—Excisejofficers are not police 
officers wuhin the section. 46 Cal. 41 x, Foil. 82 Ind. 

^ &T 7 o. ^ U K 75 ^ Cr - J' -3 = A- I. R. 


6. Scope. 

• • of n 

——S. 25—Scope— 

There is no bar either in S. 25,1 Evidence Act or 
S. 162, Criminal P. C ., to a confessional statement of an 
accused made to a Police Officer during investiga¬ 
tion being used for the purpose of S. 517,.Criminal 
P. C-, to determine firstly whether the property regard¬ 
ing which an offence appears to have been com¬ 
mitted, and secondly for determining the person to 
whose custody it should be delivered. A.I.R. 1943 Lah. 
812=45 P. L. R. 39* =45 Cr. L.J. 153=209 Ind. 
Cas. 546. 

-S. 25—Accused wishing to rely on his own con¬ 
fession—S 25 is no prohibition. 

The prohibition contained in S. 25, Evidence Act, 
can be treated as applying only to confessions which are 
to be proved as against the accused, that is, in support 
of the prosecution case, and cannot apply to statements 
on which the accused himself wishes to rely in connection 
either with his conviction or his sentence. In cases where 
two versions of the same incident are being put forward, 
it is often of the greatest importance for an accused 
to be able to show that his own explanation was pnt 
forward at the earliest possible opportuni y, and, there¬ 
fore, an accused person should not be deprived of the 
right to make use of such a statement, merely because, 
to a certain extent, it goes against him. A.I.R. 1942 
Lah. 37=43 Cr- L.J. 370=1. L. R. (1943) hah. 77 =*43 
P. L. R. 672 = 198 Ind. Gas. 441. 

-S. 25—Scope. 

Section 25, Evidence Act requires that the confession 
made to a Police Officer, in order to be inadmissible, 
must be by a person accused of an offence. A confes¬ 
sion, therefore, made by a person to a police constable 
that he was a pick-pocket, when he was not accused 
of any offence, is not inadmissible in proceedings under 
S. 109, Criminal P. C., and S. 25, Evidence Act has no 
application to such a case. A.I.R. 1942 Oudh 246= 
1942 O. VV. N. 3=1942 A. W. R. 34=43 Cr. L. J. 342 = 
198 Ind. Cas. 276. 


-S. 25—Statement and act, difference. 

I J if 

The difference between as statement and an act is cleat 
A statement must consist of words, spoken, or wrhWn 
or spelled out, as would be done by a mute person who 
spells out words on his fingers, ana even words would 
not always be statements, as for instance, if a person 
recited the numbers from 1 to 10, if one consider* a 
statement in the sense used in S. 162, Criminal P. Oj 
Acts, however, exclude words and cannot be translated 
into words. It cannot be held therefore that the fact 
that in the case the accused by taking in his hands 
certain articles and handing them over, made a state* 
mfnt, much less can it be said that he made a statement 
which amounts to a confession within the meaning o* 
S. 25, Evidence Act. To such a case S. 8. Evidence Aw 
applies. A. I. R. 1941 All. 145= *94* A. L.J. 8wf=*94* 
O. W. N. 337=1.L.R. (1941) All. 280=194* A.W.K- 
65=42 Cr. L.J. 485 = 193 Ind. Cas. 873. 

-S. 25—Scope—Admissions hot amOhhttiit & 

confessions. 

Under S. 25, Evidence Act only confessi on *rc 
excluded and not admissions not amounting 
confessions. 

The accused, a Police Sub -Inspector, made 
sion to his subordinate that he had heard a 
about the murder and that certain persons . 
proached him to get the matter hushed up “Hr • 
forced upon him a certain amount ; 
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Held» that the statement as to acceptance of bribe 
being confession was inadmissible under S. 25 but the 
statement as to rumour and approach of people to the 
.accused to get the matter hushed up, being admission 
was admissible. A. I. R. 194 1 Lab. 82=42 Cr. L J. 
497=593 Ind. Cas. 878. 

-S. , «5—Scope and applicability. 

Section 25) Evidence Act, foibids the prool at a trial 
of a criminal offence of an admission of an offence 
made by the accused to a Police Officer, and it makes 
no difference whether the offence is one of which the 
accused could have been convicted at the trial, in which 
it was sought to prove the confession made to a Police 
Officer. The terms of S. 25 do not limit its applica¬ 
bility only to confessions of offences with which the 
accused was charged. 


Consequently, a confession made by the accused to 
the Police Officer, of an offence of culpable homicide 
not amounting to murder is not admissible in his trial 
for murder \ipon the same facts. A.I.R. 1941 bind 
134=1.L.R. (1941) Kar. 292=42 Gr. L. J. 805 = 196 
Ind. Cas. 61. 


-S. 25—Scope— 

Section 10, Evidenec Act, docs not avoid in appro 
priate cases, the operation of S. 25, Evidence Act- 
A.I.R. 1939 Sind 185 = 1. L. R. (1939J Kar. 449 = 4 ° 
Cr. L. J. 882 = 184 Ind. Cas. 145. 

-S. 35—Scope and interpretation. 

Although the word ‘ confession ’ is not defined in the 
Evidence Act, it has been judicially interpreted as 
meaning an admission made at any time, by a person 
charged with a crime stating or suggesting the inference, 
that he committed that crime. The statement so made 
should, however, be considered as a whole. It would 
not be right to take isolated portions of it and to 
consider whether any of them, regarded separately, 
amounts to an admission of guilt or not. A.I.R. 1933 
Rang. 326=35 Cr. L.J. 248=147 Ind. Cas. 60. 

—•—S. 25—Scope and object of—Object is to 
prevent the abuse of powers by Police. 


, The object of S. 25 is to prevent the abuse of their 
, powers by the police in extorting confessions from 
persons in their custody. 99 Ind. Cas. 330 = 51 Bom. 
i 78=28 Bom. L.R. 1196 = 28 Cr. L.J. 122 = 7 A. I. Cr. R. 
249=A.I.R. 1927 Bom. 4 (F.B.). 

-8. 25—Scope—Confession — Meaning — State¬ 
ment suggesting inference of guilt—Whether a 
Confession. 

Tffhe word “ confession” in S. 25 is not restricted to 
actual admissions of guilt but includes inculpatory state¬ 
ments from which inferences of guilt can reasonably be 
drawn or which suggest the guilt of the person making 
'i me.statement. 19 Cr. L. J. 42 =.12 Ind. Cas. 1002 
(L.B.). 


**■ 


•5—Scope—Admissions and confessions. 

S. 35 excludes only confessions and not every state¬ 
ment made to the police by the accused. There is a 
distinction between admissions and confessions. The 
M.to the admissibility of statements made to the 
* ascertain the purpose for which they are 
4 the prosecution. Such statements are admissi- 
bey are-relied on. 41 Cal. 601 = 15 Cr. L.J. 
t*»~a6h k1.Ou.i6i. 



-S. 25—Scope of—Effect of S. 162, Cr. P. Code, 

on. 

S. 162, Cr. l\ G. docs not affect Ss. 21 and 27 of the 
evidence Act. Therefore, the confessional statements 
made by an accused persons in Police custody, or to 
the Police, leading to the discovery of relevant facts, 
may be admitted, if they have been recorded by the 
Police ar.d can be proved by oral evidence. S. 25 of the 
Evidence Act excludes only “confessions” made by 
persons accused of an offence. Therefore, an admission 
made by an accused person to a police officer may be 
proved if it does not amount to a confession. 6 N.L.R. 
180 = 12 Cr. L.J. 60=8 Ind. Cas. 1181. 

7. Miscellaneous. 

-Ss. 25, 26—Extra-judicial confessions. 

The High Court has often had reasons to suspect that 
confessions were wrong out of villagers by pressure and 
in some cases something more severe than questioning 
may have been adopted—Such incidents not only tend 
to throw doubt on all similar confessions obtained 
during investigation by lambardars and there is grave 
possibility that on such confession, the whole prosecu¬ 
tion case might be built up and an innocent person be 
hanged. Such suspicion makes Courts very loath to act 
upon extra-judicial confessions, even where there is 
nothing on record to show that the case is false. I.L.R. 
(1937) Lah. 794=40 P.L.R. 186. 

——S. 25—Admissions—Evidentiary value. 

The prosecution cannot rely upon an admission made 
by an accused person to the Police without other proof 
and, even if it could so rely, it would be bound to take the 
admission as a whole. A.S.R. 1932 Mad. 24 = 33 Cr. L.J. 
173 = r 931 MAV.N. 1138 = 34 L. W. 858=61 M. L. J. 
860=135 Ind. Cas. 590 (1). 

-S. 25—Duty of Court. 

Confessional statement before Police—Trial Cour* 
should not record statement in truncated fashion. 1931 
M.W.N. 725 

——S. 25 - Question whether statement is confes¬ 
sion should be decided on merits of each case. 

Each case must be decided as it arises with reference 
to the question whether a particular statement positive 
or negative, verbal or expressed by conduct is or is not 
a confession. 86 Ind. Cas. 410=19 S. L. R. 142 = 
29 Cr. L.J. 778 = A.I.R. 1925 Sind 237. 

-S. 25—Probative value of confession—Report 

of Chemical Examiner—Omission to mention in 
the first report about rape. 

In a case of a rape the confessions of die accused were 
recorded by a First Class Magistrate the day after the 
occurance, and the Chemical Examiner’6 report sup¬ 
ported the girl’s story. In an appeal, from conviction, 
held that the confessions were validly recorded and 
appeared to be voluntary and it is but natural that the 
girl complained in the first instance only of robbery of 
jewels. 11 Cr .L.J. 665 = 93 P.L.R. igio=8Ind. Cas. 49 b 
—S. 26. 

Synopsis. 

I. Admissibility. 

a. Magistrate. 

3 . Police custody. 

4 . Police officer—Chowkldar. 

5 . Scope. 
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Admissibility. 



i. Admissibility. 


-S. 26—Confession made to third parties— 

Admissibility. 

Where an accused person makes a statement in the 
presence of the police and another persons, the question 
whether that statement was made to the other person 
or to the police is a question of fact and not of law. 
Even if it is an extra-judicial confession, it wold be 
excluded by S. 26 of the Evidence Act if the accused 
is in custody and no magistrate is present. 50 C. W. N. 
88 =A. I. R. 1946 Cal. 452=228 Ind. Cas. 24= 
48 Cr. L.J. 46. 


- S. 26 — Admissibility — Confession — Voluntary 

nature—Time to accused for reflection—Extent of— 
Confession made next day after accused was sent to 
magisterial custody—If bad on ground of want of time 
for reflection. 221 Ind. Cas. 86 = 47 Bom. L.R. 63 = 
A.I.R. 1945 Bom. 292=47 Cr. L.J. 51. 

- Ss. 26, 27 — Admissibility — Three accused 

charged with murder—Third accused making statement 
and promising Police to show place where first accused 
had buried spear—Police taken to spot—After third 
accused had searched for 6pear unsuccessfully, first 
accused taking it out and producing it— Statement 
admitted under S. 27—Prosecution casethat first accused 
had himself hidden spear in that Place : 

Held, that the statement did not fall under S. 27 but 
under S. 26 and was inadmissible. A.I.R. 1940 Mad. 
744=51 L.W. 5 ^ 4 = (194°) * M. L.J. 758=4! Cr. L. J. 
917 = 1940 M.W.N. 542 = 190 Ind. Cas. 396. 

-S. 26—Admissibility—Confession after arrest. 

A confession by the accused that he had agreed to 
commit theft, made to a da fad a r after his arrest is in 
admissible under S. 26, Evidence Act. A.I.R. 1940 Pat 
410=21 P.L.T. 171=4* Cr.L.J. 777 = 189 Ind Cas. 641'. 

-Ss. 26, 24—Admissibility—Presence of Magis¬ 
trate—Whether ipso facto renders confession 
admissible—Oral confession to Magistrate. 

It. cannot be .said that the mere presence of a 
Magistrate will ispo facto render the confession ad¬ 
missible. The correct position is that whenever a 
Magistrate receives a confession from an accused in 
custody, lie must be satisfied of its voluntary charecter. 
The Criminal P. C. makes special provision for this in 
the ordinary case of a recorded confession. For a 
Magistrate receiving an oral confession, it ought to be 
enough to be known that the Court will not admit it 
in evidence unless it is satisfied upon this score. AIR 

1935 Mad; 479=1935 M.W.N. 82=36 Cr. L.J. 1107 = 
757 Ind. Cas. 297. J ‘ 


-S. 26—Admissibility. 

Evidence of Police Officer and of complainant as t 
pointing out of various places by accused is reall 
evidence ol confession and hence inadmissible unde 
*5 a™* 26 ’ Evidence Act. A.I.R. 1935 Oudh 1 = 

:^°iJc N a ^ 7 3 3 3=36 CrLJ - ,66 =' o£ud ‘- *»•- 


are only held not be inducement where they are 
qualified in some manner such as by an appeal to the 
accused’s religious sentiment. Where there is no such 
qualification and it cannot be said that the words as 
they stand are a mere exhortation to tell the truth and 
the accused had already been questioned by the Police, 
the words are susceptible of the interpretation that the 
accused was told that it would be better for him if he 
told the truth and that amounts to an inducement. 
A.I.R. 1934 Lah. 417 = 36 Cr. L.J. 211=37 P. L. R. 
25=15 L. 856=152 Ind. Cas. 998. 

-S. 26—Admissibility. 

Accused in judicial lock-up—Confession to fellow 
prisoners—Presence of Policemen guarding lock-up : 

Held, that the accused was in Magisterial custody as 
opposed to Police custody, that the presence of the 
Policeman on duty was immaterial and the confession 
was admissible. 

In the absence of any suggestion of a close custody 
inside the jail, such, as may possibly occur when an 
accused person is watched and guarded by a Police 
Officer investigating an offence, S. 26, Evidence Act, 
does not exclude a jailor from giving evidence of what 
the accused told him while in jail. A. I. R. 1934 "Lah. 
75 = 35 Cr.L.J. 1432 = 151 Ind. Gas. 894. 

-S. 26—Admissibility—Presence of Court con¬ 
stable. 4 . i 

_ *• » | . 1 , 1*1 

The mere fact that the Court constable was present 
while the co-accused werermaking their confessions does 
not involve the total exclusion of the confessions from 
evidence. A. I. R. 1934 Pat. 586=15 P. L. T. 711=36 
Cr.L.J. 12 = 152 Ind. Cas. 275. ■' 

-S. 26—Admissibility—Police Officer taHwg 

Magistrate with him while he is conducting 
investigation—Statement of Magistrate. 

Where an accused person makes a statement to a 
Police Officer who took the Magistrate with him while 
the Police Officer was conducting his investigation, the 
evidence of the Magistrate is not admissible. The 
correct procedure is for the accused to be taken by a 
Magistrate and not by a Police Officer While the in¬ 
quiries are being made. For a Magistrate merely to 
accompany a Police Officer while the Police Officer is 
making the investigation, does not render the evidence of 
what happened admissible under the Evidence Act. 
A. I.R. 1933 AH. 394 = *933 A. L.J, 1617=34 Cr. L.J. 
754 = *44 Ind. Cas. 357. ’ y ‘ » 

S. 26—Admissibility—Oral confession to 

Magistrate soon after arrest. tan j 

Even an oral confession made to a Magistrate is ad¬ 
missible in evidence under S. 26, Evidence Act, especially 
when the confession is made so soon after arrest that the 
Police could have had scarcely any opportunity of 
bringing pressure upon the confessing accused. A.I.R. 
*933 Lah. 998=35 Cr. L.J. 455=35 P. L. R. 20 I=»I 47 
Ind. Cas. 692. 


S. 26 Admissibility—Expression ‘you had 

better tell the truth’ unqualified—Whether 

amount to inducement. 

There is one form of inducement, namely : ‘ You 
had better tell the truth » and equivalent expression 

.'n!i 1C £, X regarded “ Laving acquired a fixed mean¬ 
ing m this connection, as if a technical term, and are 

always held to import a threat or promise. Such words 


S. 26 —Admissibility—Oral confession before 
Honorary Magistrate—Non-compliance with pro¬ 
visions of S. 164, Criminal P. C. 

. An oral cconfession made to an Honorary Magistrate, 
is admissible in evidence under S. 26, Evidence Act 
even if is not recorded in accordance with the pro¬ 
visions of 164, Criminal P.C. A.I.R. 1933 Lah. 956* 
35 Cr. L.J. 2288=35 P.L.R. 115 = 146 Ind. Gas. to6i. 


493 


feViDfeNGE ACT (1872) S. 26-1, Admissibility 


494 


-S. 26 —Making of counterfeit coin—Evidence 

regarding—Admissibility. 

A confession is an admission bv an accused person in 
a criminal case. The making of a counterfeit coin is 
not a statement and hence the evidence of persons who 
gay that the accused made counterfeit coins in their pre¬ 
sence is not barred by S. 24. 25 or 26. 1931 Cr. G. 9^ 

- S, 26— Oral confession to Magistrate—Admis¬ 
sibility. 

A confession or an incriminating staiement made in 
the presence of a Magistrate by an accused person while 
in police custody who is not produced before the 
Magistrate with a view to record his confession can be 
proved by oral testimony of the Magistrate when it has 
not been reduced to writing. In absence of any pro¬ 
vision of law making it obligatory on tire party of a 
Magistrate to record a confession it is not a matter 
required by law to be reduced to the form of a docu¬ 
ment. A.I.R. 1930 Lah. 534=129 Ind. Cas. 289. 

- S. a6—Confession at the dock—Admissibility 

A statement made by the accused at the dock before 
the Magistrate, if it amounts to a clear confession is 
certainly admissible in evidence against the accused; its 
value is not discounted by the fact that the accused was 
at that time in the custody of the police. 1930 M.W.N. 
*249. 

-8 . 26 —Admissibility—Presence of police— 

Statement made in presence of police officer is 
not admissible. 

A statement made in the presence of a Sub-Inspector 
and a constable who had the accused under arrest 
at the time and not recorded by Magistrate under 
S. 164, Cr. P. Code, is not admissible in evidence. 
118 Ind. Cas. 46=1929 Cr. C. 408=10 L. R. A. Cr. 
141 “30 Cr. L.J. 867 = 12 A. I. Cr. R. 323 = A.I.R. 1929 
All. 855. 


. S. 26—Incriminating admissions of accused 

before police officers are inadmissible in evidence. 

Incriminating admissions of an accused, under 
admitted circumstances that he took the whole of the 
investigating stafT of the police officers round the 
scene of offence.and admitted before them his own 

f uilt, are inadmissible in evidence under S. 26. 120 

nd. Cas. 210 = 31 Cr. L.J. '5 = 13 A. I. Cr. R. <57 = 
*9 2 9 Cr. C. 673=A.I.R. 1929 Nag. 350. 

—•—S. 26—Admissibility—Coroners Act, S. 20 — 
Voluntary statement by accused in inquest pro¬ 
ceedings is admissible against the accused on his 
trial. 

There ig no provision of law which renders a state¬ 
ment made voluntarily by an accused, a suspect, in 
inquest proceedings before a Coroner inadmissible 
against the accused on his trial for the offence : 
110 Ind. Cas. 107 = 30 Bom. L. R. 84=10 A. T. Cr. R. 
419=29 Cr. L.J. 651 =A I.R. 1928 Bom. 52. 


1 . 26—Admissibility—Confession made by 

accused not to Magistrate but Superintendent of 
P ost Offices is not admissible. 

Oonfettion made by an accused not to a Magistrate 
but to the Superintendent of Post Offices, at his house, 
where he was taken temporarily by the police and was 
again removed back to police lock-up, is admissible in 
evidence; 20 Bom. 165, Foil.. 106 Ind. Cas. 398 = 
10 L.L.J. 174=29 Cr. L. J. 386=10 A. I. Cr. R. 115 = 
A'l.Jl. 1938 lah. 082 


-S. 26—Statements to 'police of incriminating 

nature are inadmissible. 

Statements of accused while in custody of the police 
officer, and of his having pointed out the places where 
he committed the offence, are not admissible as being 
of an incriminating nature. 92 Ind. Cas. 439 = 42 C.L.J. 
524 = 27 Cr. L.J. 263= A.I.R. 1926 Cal. 320. 

-S. 26 — Admissibility — Confession while in 

police custody made before Portuguese Adminis¬ 
trator is inadmissible. 

Administrator in Portuguese territories is not a 
Magistrate and therefore confession made by an accused 
before him while in Police custody is not admissible. 
87 Ind. Cas. 520 = 26 Bom. L. R. 706 = 26 Cr. L.J. 
994 = A.I.R. 1924 Bom. 480. 

-S. 26 — Confession — Oral — Admissibility. 

A confession to be admissible in evidence need not be 
recorded. It may be oral. It is a relevant fact and 
may be proved by the magistrate to whom the oral 
confession was made. 11 P. R. 1918 Cr.= ig Cr. L.J. 
651=45 Ind. Cas. 843. 

- Ss. 26 and 30— Confession—Admissibility. 

Where the circumstances of the case compel a tribunal 
to act only upon a confession, and to reject all other 
evidence, the confession must be used Literatim et 
Verbatim, and due effect must be given to every state¬ 
ment in it whether in favour of the accused of against 
him. 15 A.L.J. 15=18 Cr. L.J. 356 = 38 Ind. Cas. 740. 

-S. 26—Police Patel—Confession—Inadmissible. 

A confession to a Police Patel is inadmissible. 
17 Bom. L.R. 898 = 16 Cr. L.J. 740=31 Ind. Cas. 340. 

——S. 26—Confession made to a person in the 
presence of a Police Officer—Admissibility of. 

An accused’s confession to some person other than a 
police officer is admissible in evidence. 16 Cr. L.J. 62 = 

1 O L.J. 687 = 26 Ind. Cas. G54. 

-S. 26—Confession by accused—Admissibility 

of evidence of proof. 

Evidence to prove a confession made while an accused 
person is in police custody is inadmissible. A confes¬ 
sion, though made in the presence of a magistrate is 
of very little value when the accused in not aware of his 
presence. A confession made in the presence of a 
magistrate though on leave, is nevertheless relevant and 
admissible. 8 P. W. R. 1914 Gr. = 38 P. L.^R. 1914 = 
15 Cr. L.J. 6 = 22 Ind. Cas. 150. 

-S. 26—Admissibility—Confession before Police 

—Not to be allowed to go in evidence. 

A police officer when giving evidence should not be 
allowed to slate ihat an admission of guilt was made by 
the accused. 16 C. VV. N. 238=13 Cr. L.J. 127 = 
13 Ind. Cas. 783. 

(2) Magistrate. 

-S 26—Magistrate in Native State, if covered 

by S. 26- 

There is no reason to believe that i>. 26, Evidence 
Act does not include a Magistrate in a Native State. 
A.I.R. 1934 Sind 103 = 35 Cr - L - J- 1328 = 151 Ind. Cas.. 
3»i (2)• 

— mS. 26—Magistrate—Judge d’ ‘instruction’ is a 
Magistrate—General Clauses Act, Cl. 31. 

‘Judge d’ instruction’ is a Magistrate and so statement! 
made in his immediate presence arc adnpis^blc U* 
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evidence. The term Magistrate is not restricted to the 
Magistrates exercising jurisdiction under Cr. P. Code. 
121 Ind. Cas. 157=52 Mad. 529=29 M. L. W. 645 = 
1929 M.W.N. 383=2 M. Cr. C. 150 = 31 Cr. L.J. 223 = 
A.I.R. 1929 Mad. 487 = 56 M.L.J. 628. 

-S. 26—‘Police officer* and ‘Magistrate.* 

The words “ Police officer ” and “ Magistrate ” in 
S. 26 of the Evidence Act include the police officers and 
Magistrates of Native States. 22 Bom. 235, Foil, but 
doubted. 89 Ind. Cas. 1046=27VBom. L. R. 1034 = 
49 Bom. 642 = 26 Cr. L.J. i478=A.I.R. 1925 Bom. 529. 

-S. 26—The word “Magistrate” in S. 26 of the 

Evidence Act includes Magistrates in Native States. 
22 Bom. 235, Foil. 69 Ind. Cas. 257 = 17 N.L.R. 113 = 
A.I.R. 1921 Nag. 39. 

(3) Police Custody. 

-S. 26 —Police custody—Statement to police— 

That it was heard by other person incidentally will 
not make it extra-judicial—Even so it will be hit 
by S. 26. 

The fact that the statement made to the police was 
heard by other persons only incidentally will not make 
it extra judicial confession. Even if it can be so regard¬ 
ed it will be excluded by S. 26 as the accused was in 
police custody and no Magistrate was present when he 
made the statement. A.I.R. 1946 Cal. 452 = 228 Ind. 
Cas. 24=48 Cr. L.J. 46. 

- S. 26—Police custody—Person in immediate 

presence of Magistrate with Police outside to see 
that he does not escape. 

Per Bose, J. —(In Order of reference) —For a Per. 
soil to be in custody, the immediate presence of the 
custodian is not necessary. It cannot be said that a 
person in the immediate presence of a Magistrate with 
the Police outside to see that he docs not escape is not 
in the custody of the Police simply because they cannot 
be seen by the prisoner. A.I.R. 1944 Nag. 105=1944 
N.L.J. 113=1.L R. ( 1944 ) Nag. 274=45 Cr. L.J. 673 = 
212 Ind. Cas. 449 (F.B.). 

- S. 26—Police custody—Confession recorded after 

accused being in Poliee custody for six days and in pre¬ 
sence of armed Police—Motive of confession not asked 
—No corroboration = It is unsafe to rely on it. A.I.R. 
1942 Pat. 90 = 8 B. R. 49=43 Cr. L.J. 36=23 P. L. T. 
387=196 Ind. Cas. 597. 

- S. 26—Police custody—Accused pointing out 

place of murder. 

Evidence of the accused < while in custody of a 
chaukidar, pointing out of the alleged place of murder, 
where nothing incriminating is found, is really evidence 
of a confession of guilt and is in admissible under S. 26, 
Evidence Act. A. I. R. 1941 Oudh 563=42 Cr. L. J. 
749 =i 94 l A.W.R. 279=1941 O. W. N. 953 = 195 Ind. 
Cas. 493. 

-S. 26—Police custody—Accused sent to doctor 

for medical^ examination, with head-constable— 
Examination made not in immediate presence of 
head-constable — Confession to doctor during 
examination. 

Where the accused made a confession to the doctor 
while being medically examined but not in the iramo 
diate ■ presence of the head-constable in whose charge 
1 fye was to the doctor , 


Held, that the accused was in the custody of Police 
when she made the confession to the doctor and hence 
it was inadmissible under S. 26, Evidence Act. A.I.R. 
1941 Pesh. 22=42 Cr. L.J. 381 = 193 Ind. Cas. 284. 

-S. 26—Police custody—Criminal Procedure 

Code, S. 164—Confession by person in hospital 
after arrest. 

A statement made by a person in the hospital, after 
he had been arrested, is presumably made in the pre¬ 
sence of Police Officer, because even in the hospital, the 
accused person is always in the immediate custody of a 
Police Officer. Under S. 26 of the Evidence Act, there¬ 
fore, no such confession can be proved against the 
person making it unless it is made in the immediate 
presence of a Magistrate. A.I.R. i 94 ° Mad. 562 = 
1940 M. W. N. 358 = 5 * L. W. 535=42 Cr. L.J. 64 = 
191 Ind. Cas. 37. , ,. u 

_S. 26—Police custody—Confession by accused 

after being kept in Police custody for number of 
days—Confession is suspicious 

When it is found that the man who makes a confes¬ 
sion has been kept in Police custody in defiance of the 
rules on the point for a number of days, then the Court 
is entiled to ask the procecution to explain why the 
irregularities were commitsed. A.I.R. i 94 ° All. 46=Cr. 

i 9 3 9 A.L.J. 966=41 L. J. 258 = 1939 A.W.R. 768=186 
Ind. Cas. 192. • 

- S. 26—Police custody—Accused in custody of 

Police officer, who leaving her in temporary cus¬ 
tody of private individual—Confession to private 
individual in absence of police Officer. 

When once an accused is arrested by a Police Officer 
and is in his custody, the mere fact that for some purpose 
or other, he happens to be temperarily absent, and 
during his temporary absence, leaves the accused in 
charge of a private individual does not terminate his 
custody—the accused shall be deemed to be still in 
Police custody and a confession made by the accused 
to such a private individual is inadmissible under S. 26. 
A.I.R. 1938 Pat. 308=19 P.L.T. 268 = 39 Cr. L.J. 428 
= 17 Pat. 369=174 Ind. Cas. 524. rcr 

-S. 26—Accused to Police custody only for shor* 

period and never in illegal custody: 

Held, that * the confessions made by the accused 
cannot be said to have been caused by inducement, 
threat or promise. A.I.R. 1233 Cal. 747=57 C.L.J. 213 
= 34 Cr. L.J. 1222 = 146 Ind. Cas. 186 (S.B.). 

-S. 26—Confessional statement made to Magis- 

trate while in custody—Confession not recorded 
as such by Magistrate. 

. r 1 • >.!'• ')•* J> MM' »l ( 

The only condition on which S. 26 insists 1* 
that a confessional statement made by an accused person 
while in police custody should be made in the pre¬ 
sence of a Magistrate. 

Where a Magistrate prepared a memorandum of what 
was stated to him by the accused during investigation 
by the Police, in order that the memorandum rajgbt 
help the Magistrate to remember the things said to 
him if he was to prove the confession orally made to 
him: 

Held, that the evidence as to the confession 
missible although the confession was not duly __ 
as such. A.I.R. 1933 Lah. 513=34 .Cr- L. J.« 1x04—34 
P.L.R. 896 = 143 Ind. Cas. id‘2jj. 


was 

recorded 
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2 5 _<Custody’, meaning of. 


The word ‘custody’ in S. 26, Evidence Act, though 
not defined, implies that there must be some limitation 
imposed upon the liberty of the confessor and that the 
limitation must be imposed either directly or indirectly 
by the Police. 

The crucial test as to the admissibility of a confes- 
sipn under S. 26 is whether at the time when a person 
makes an' extra-judicial confession, he is a free man or 
his movements are controlled by the Police either by 
themselves or through some other agency employed by 
them for the purpose of securing such a confession. 
A.I.R. 1932 Sind. 201 = 26 S.L.R. 302 = 34 Cr. L.J. 147 
= 101 Ind. Cas. 392 (2). 

_S. 26—Police custody— Confession, value of. 

The fact that the accused * was in Police custody 
when he made the confession is a circumstance which 
may be regarded as discounting its value. 130 Ind. 

Cas. 751=9 O.W.N. 3=33 Cr. L.J. 920 = 7 Lock. 511. 

, -—g. 26—Police custody— Confession to Magis¬ 
trate while in police custody is not inadmissible. 

, Jf a confession is made to Magistrate, while the 
accused is in police custody, such confession is not 
inadmissible, as it is one in the immediate presence of a 
Magistrate, within S. 26. 9 1 Ind. Cas. 606 = 7 L.L.J. 
428=26 P.L.R. 767 = 27 Cr. L. J. > 34 =A. I. R* >925 
Lah. 557. 

—8. 26—‘Custody of police’.—Actual arrest and 
detention is not necessary. 

There are found several cases in which police officers 
have after detaining a person accused of an offence, 
put forward the plea that the latter was not in custody 
Because he had not yet been formally arrested. The 
object of this seems to be either to avoid the opera¬ 
tion of S. 26 or to shorten the period of time between 
the arrest and the confession subsequently made to a 
Magistrate* or to postphone the necessity lor applying 
for a remand order. The idea of “free detention, is 
altogether mistaken and sometimes even hypocritical. 
It it an infringement of the spirit, while appearing to 
conform to the strict letter of the law. As soon as an 
accused or suspected persons comes into the hands of a 
police officer he is in the absence of clear and un¬ 
mistakable evidence to the contrary no longer at 
liberty and is therefore in custody within the meaning 
of Ss. 26 and 27. 77 Ind. Ca6. 429 = 1 Rang. 609 = 25 

Cr. L.J. 38i=A.I.R. 1924 Rang. 173. 


26—Person la not in police ‘custody’ merely 
has been Invited to explain cirtain cir- 
.■■■■■■ 1 m , unless he has been arrested or io 
under police supervision. 

>w* The meaning of words “in custody of the Police 
?* should not be extended by implication to case* beyond 
What is absolutely necessary, i.e., where the man is 
1 .really under arrestor in strict supervision arid is merely 
allowed to go out for a few moments. But where the 
case is not to and the accused is not arrested or under 
•upervision, he merely being invited to explain certain 
tircmnstances, he should not be deemed to be in Police 
custody. j[t, however, by no means follows, that 
the statement is admissible, therefore, it should 
considered with considerable care to see how 
‘ «uld be placed on such extra-judicial 
le weight to be given to it depends very 


much on the circumstances of the case, whether suspi¬ 
cion attached to the accused at the time, whether 
accused was intelligent or ignorant^of the possible result 
of the confession, and the like. 85 Ind. Cas. 833 = 26 
Cr. L.J. 609= 16 S.L.R. 743=A.I.R. 1921 Sind. 145. 

-S. 26 — Confession—Accused in the custody of 

the Police—Extra Judicial confession. 

The accused who was in the lock up of the magis¬ 
trate under trial was sent up by the magistrate to 
a hospital for treatment with to police men in charge. 
The latter waited outside in the verandah. During his 
examination inside the dispensary by the doc tor, the 
accused made a confession within the hearing of the 
doctor: 

Held, that it was excluded by S. 26, as the accused 
was in police custody up to his arrival at the hospital 
and remained in that custody. Police Officers 
referred to in S. 26 need not be investigating 
police officers. 42 Bom. 1 = 19 Bom. L. R. 683=18 Cr. 
L-J. 981=42 Ind. Cas. 597. 

-Ss. 26, 27 aud 30—Statement made in Police 

custody and before Magistrate—Admissibility— 
Co accused—Record of Statement. 

Any incriminating statement made in writing by 
accused while in police custody whether amounting to 
confession or not is not admissible either against him 
or against a person jointly tried with him, under 
unless such statement has led to discovery of any fact 
mentioned in S. 27 of the Evidence Act. Any deposi - 
tion recorded by a magistrate on solemn affirmation 
can be admitted only against the deponent and not 
against a co-accused and record of the statement made 
by magistrate in a case he subsequently commits to 
the Sessions, must be in the form laid down in S. 464 
Cr. P- Code and any defect in it can be cured by 
actual evidence of the magistrate. A confession of an 
ic^ ll6CC l L not admissible against co-accused under 
S 30 of Evidence Act if the former is convicted on lu6 
pica of guilty. A plea of guilty can be allowed 
to be withdrawn if the accused was at the time 
,.r making it, enfeebled by illnc»s and was undefended. 
222 P.L.R- > 9»5 = 4 f P.VV.R. 1914 Cr. 16 Cr. L.J. 
257 = 28 Ind. Cas. 145. 

_S, 26 —Confession while in Police custody. 

A confession while in police custody is of little value. 
10 P.R. 1914* Cr. = 2bi P.L.R. > 9 , 4~*5 Cr. L.J. 613 
= 25 Ind. Cas. 5 2 5 * 

_§ s . 2 6 and 27 —Statement of accused while in 

custody of police. 

A statement of the accused while in custody of the 
Police as to the Commission of the crime inadmissible ; 
but a statement by him as to the stolen property being 
found in a certain place, is admissible. 31 M. 127 
Foil. 15 Cr.L. J. 533-26 M. L.J. 352=24 Ind. 
Cas. 845. 

(4) «• Police officer ”—Chowkidar. 

_S. 26 —Confession while in custody of 

chowkidar. 

The term “Police Officer” includes chowkidar 
and the confession made while the accused were in the 
custody of chowkidars becomes inadmissible by virtue 
of S. 26, Evidence Act. A. I. R. 1943 Cal. 612=45 
Cr. L.J. 170=210 Ind. Cas. 17. 
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-S. 26—Village chawkidar, if Police Officer. 

A village chaukidar should be considered a Police 
Officer for the purpose of S. 26, Evidence Act. 

Consequently, a confession is made while the accused 
is in Police custody if it is made after he had been 
arrested by the chawkidar and was being escorted 
under his control and the possibility of its having been 
made during -he temporary absence of the chawkidar 
does not affect its admissibility. Such a statement is 
inadmissible. A. I. R. 1941 Oudh 563 = 1941 A. W. R. 
279=194* O* W. N. 953 = 42 Cr. L.J. 749 = 195 Ind. 
Cas. 493. 

-S. 26—Village chawkidar, if a Police Officer. 

A village choukidar is regarded as a member of the 
village Police and, therefore, is a village Police Officer. 
It cannot be disputed that a village Police Officer is a 
Police Officer and he is so within the meaning of S. 26, 
though he may not be a Police Officer within the mean¬ 
ing of the Criminal P.C., which lays down the powers 
to be exercised by a Police Officer for the purposes of 
that Code. AI.R. 1938 Pat. 308=19 P. L. T. 268 = 39 
Cr. L.J. 428=17 Pat. 369=174 Ind. Cas. 524. 

-S. 26—Confession to chawkidar after arrest. 

A confession made by a person to a chawkidar after 
his arrest is irrelevant as the chawkidar is a Police 
Officer. A. I. R. 1934 Oudh 19 = 35 Cr. L. J. 664=11 
O.W.N. 119 = 148 Ind. Cas. 475. 

-S. 26—Chawkidar. 


Police Officer should be excluded from evidence 
This is, no doubt, a wholesome policy and this police 
would be defeated if the section is not to apply when 
the arrest by the Police Officer has been illegal. 
Whether the arrest is legal or illegal, the mischief 
which S. 26 is intended to avert remains all the same. 
A.I.R. 1938 Pat. 308=19 P.L.T. 268=39 Cr. L.J. 428= 
17 Pat. 369 = 174 Ind. Cas. 524. 

-S. 25 —Scope—Confession before Magistrate 

bat without precautions required by Ss. 164 and 
364, criminal P. C. 

Section 26, is very wide in its terms and there is 
nothing in that section that limits its operations to 
Magistrates specially empowered under S. 164 Criminal 
P. C. The Evidence Act recognizes that a confession 
other than one formally recorded under Ss. 164 and 364 
of the Criminal P. C. can be admitted in evidence. 
Where, the accused was«in the custody of the Police but 
he made the confessional statement in the immediate 
presence of the Magistrate and the confession has been 
taken without the precautions that such a confession 
made under Ss. 164 and 364 requires, there is nothing 
which prevents this statement being proved against him 
but it cannot be proved in the same manner as if it 
were a confession recorded with all the required forma¬ 
lities under Ss. 164 and 364, Criminal P. C. A.I.R. 1937 
Sind. 212=38 Cr. L. J. 968=31 S. L. R. 460 = 170 Ind. 
Cas. 827. ’ • 

-S. 26—Confession to honorary Magistrate 

within Punjab Province. 


Quare. Whether a chowkidar is a Palice officer 
within the meaning of S. 26. (1905) 9 C.W.N. 474. 


5. Scope. 

-S. 26. If affects statements by persons proceeded 

against under S. 109, Cr. P. Code. 1949 A. L. J. 413 = 
A. I. R. 1950 A. 134. 

-Ss. 26, 24—Words “ accused person ”—Scope. 

The words “ accused person 0 in Ss. 24 and 26 in¬ 
clude any person who subsequently becomes accused. 
A.I.R 1941 Bom. 50=42 Bom. L.R. 938 = LL.R. (1941) 
Bom. 27 = 192 Ind. Cas. 671. 

-S. 26—Scope and object. 


The object of S. 26, Evidence Act, is that the pre" 
sence of the Coroner who is in the same position as a 
Magistrate tends to secure the free and voluntary 
nature of any statement or confession which a person 
seeks to make before him, and also gives the confessing 
person an opportunity to make that statement uncon¬ 
trolled by any fear of the Police before he seeks to 
make it. A.I.R. 1941 Bom. 50=42 Bom. L.R. 938= 
I-L.R. (1941) Bom. 27 = 192 Ind. Cas. 671. 

——S. 26—Applicability and scope. 

Per Bhide J. —Section 26, Evidence Act, has always 
been taken to apply to confessions made to some person - 
other than a Police Officer. A. I. R. 1940 Lah. 129 = 

LL.R. (1940) Lah. 242=41 Cr. L. J. 591=188 Ind. 
Cas. 498 (F.B.). 


7 ” S .*. f*® Scope —Arrest illegal—Confession, ad< 
missibility. 


The policy of the Legislature appears to be that any 
statement in the nature of 4 confession made by an 
Recused while under the custody and control of a 


The confessions made before the Honorary Magistrates 
in the Punjab where they exercise the powers under the 
Criminal P. C., come within the scope of S. 26. A.I.R. 
1934 Lah. 417=3® Cr. L. J. 211=37 P. L. R. 25 = 15 
L. 856=152 Ind. Cas. 998. 

-S. 26—Scope—Bare possibility of inducement. 


Section 26, does not lay down, that if there is a bare 
possibility of an inducement having been offered, it is 
sufficient ground for holding that the confession is 
irrelevant. It is only when it appears to the Court that 
the confession has been made as a result of come induce¬ 
ment held out by a person in authority that it becomes 
irrelevant. A. I. R. 1934 Lah - 4 * 7=36 Cr. L. J. an = 
37 P.L.R. 25=15 L. 856=152 Ind. Cas. 998. 

-S. 26—Scope.—Under S. 26, Evidence Act, it is 

only if the confessing accused is not in the custody 
of the Police that a confession made by him to a 
third person becomes admissible in evidence. A. I. R. 
*933 Oudh 192 = 10 O. W. N. 348=34 Cr. L. J. 653 
=8 Luck. 410 = 143 Ind. Cas. 846. 

mi oS tM al - a& a— 

-S. 26—S. 26—Scope.—does not make admis¬ 
sion dependent upon knowledge of accnsed as 
to identity of Magistrate. ;ji , nbam 


S. 26 does not make the admissibility of the confession 
dependent upon the knowledge of the accused as to the 
identity of the Magistrate, the main consideration being 
the presence of the Magistrate, and the making of the 
confession in his presence. A. I. R. 1930 Lah. 534=129 
Ind. Cas. 289. 


-S. 26— Scope—Oral and written confession. 

S. 26 as it stands makes no distinction between an 
oral and written confession but embodies a substantive 
rule of law. A.I.R. 1930 Lah. 534=129 Ind. Cas. 289 
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Synopsis. 

1 . Accused. 

2 . Applicability and Scope. 

3 . Co-accused. 

4 . Conviction. 

5. Discovery. 

6. Discovery of irrelevant fact. 

7. Duty of Court. 

8. Evidentiary value. 

9 . How much can be proved. 

10 . Interpretation. 

11 . Police custody. 

12 . Proof of confession. 

See also Criminal P. Code, S. 533 . 

13 . Several accused. 

14 . Statement. 

15 . Miscellaneous. 


1 . Accused. 


-S. 27 —Accused— Information leading to 

discovery of body of deceased coming from 
brother of deceased—Body excavated by accu¬ 
sed* , j- 

When an information leading to the discovery 
of the body of the deceased, comes from the 
brother of the deceased, though actual excavation 
of the body is done by the accused, anything the 
accused says in the matter is not admissible m 
evidence and S. 27 cannot be applied. A. I. R. 
1939 Mad. 266 = 49 M-L-W. 175 = 40 Cr. L. J. 
606=1938 M.W.N. 1272=181 Ind. Cas. 933. 


-S. 27 —Accused —Accused in detention as 

suspect — Statement and discovery of body 
in consequence. 

Where the accused was under detention as a 
suspect when he made a statement as to the 
burial of a dead body, and pointed out the place 
where the body was discovered directly in conse¬ 


quence of this statement: . . 

Held, that the statement was admissible under 
S. 27 . A.I.R .1933 Lah. 516=34 Cr. L. J. 683-34 
P. L. R. 637 = 144 Ind. Cas. 12 . 


-S. 27 —Accused— Person not accused at 

the time of making statement—Statement is 
not admissible. 

In order to bring the statement within 8. 27 
the person making it must not only be in the 
custody of the police but the statement must be 
of a person who was then an accused. 6 All. 509 
(F. B.), Rel. on. Ill Ind. Cas. 118 = 7 Pat. 411 
= 9 P.L.T. 533=10 A. I. Cr. R. 466=29 Cr. L. J. 
790 =A.I.R. 1928 Pat. 491 . 


27—Accused—Confession—Statement as 

to burial of dead body. , . t . 

On a trial for murder a witness stated that the 
accused offered to point out the place where the 
dead body was and on being questioned as to 
who had buried the body he said that he (accused) 
had done so. Held, that the accused's statement 
that he buried the body was not admissible in 
evidence. 14 B. 260 ; 24 P. W. R. 1916 ; SO P. W. 
R. 1915 Cr., Dist. 125 P. L. R. 1920 = 21 Cr. L.J. 
349=55 Ind. Cas. 685 . (Lah.) 


2 . Applicability and Scope. 

-S. 27 —Applicability — Fact previously dis¬ 
covered. . . . 

3/27 of the Evidence Act permits as much in¬ 
formation to be admitted in evidence whether it 


amounts to a confession or not, “as relates 
distinctly to the fact thereby discovered”. If 
a fact has been previously discovered by the 
police the section would not apply. 228 Ind- Cas. 
334 = 49 P.L.R. 16 = A.I.R. 1948 Lah. 69 = 48 Cr. 
L.J. 200. 

-S. 27 —Scope—If controls S. 24—Statement 

leading to discovery made alter threat or beating 

—Admissibility. 25 Pat. 2U5=A.1.R. 1947 Pat. 

152 = 230 Ind. Cas. 99 = 48 Cr. L. J. 497. 

-S. 27—Scope—If controls Ss. 24 to 26- 

Statement by person not in police custody. 

S. 27 of the Evidence Act controls the prior 
Ss. 24, 25 and 26. If therefore a confession 

comes within the purview of S. 27, it is admissible 
in evidence, even if it is hit by S- 24 of the Act. 
S. 27 is not merely a proviso to S. 26, but also 
to Ss. 24 and 25. S- 27, however, only refers 
to the statement of a person accused of any 
offence and in the custody of a Police Officer. 
It does not apply when the person making the 
confession is not in the custody of a Police Officer 
at the time when tlie confession is made. 24 Pat. 
671 = 1946 P.W.N. 192 = A.l.R. 1946 Pat. 210 = 229 
ind. Gas. 557= 13 B. R. 401=48 Cr. L. J. 460. 


-S. 27 —Scope—Admissibility. 

Section 27 is an exception to the general princi¬ 
ple that a confession made by a person while 
in police custody cannot by proved as against 
him unless it has been made before a Magistrate 
and the exception mu.t be interpreted as strictly 
as possible. Where in the course of police investi¬ 
gation an accused made a statement to the Sub- 
Inspector of Police and the panchas, which was 
recorded in the panchanama as follows: “About 
three months ago I had gone along with some 

others and after breaking open the.Bank 

had stolen the amount therefrom and 1 will 
produce the amount that is with me now at my 

l, oUse .of the .Bank dacoity,” and 

thereupon lie took the police and the panchas 
to his house and produced Rs. 40 in the shape of 
currency notes: Held, that out of the statement 
of the accused the only part which was admissible 
under S. 27 was, “I will produce money.” 48 Bom. 
L. R. 542= A.l.R. 1947 Bom. 90 = 230 Ind. Cas. 113 
= 48 Cr. L. J. 511. 


-S. 27 —Scope-Ss. 24 , 25 , 26 and 27 —S. 27 

is a proviso not only to S. 26 but also to Ss. 2 4 

and 25 . 4 ,, . 

Section 27 is a proviso not only to 8. 20 but 
also to Ss. 24 and 25 . Accordingly, if a confession 
comes within the purview of S .27 as leading to 
the discovery of certain facts it would be ad¬ 
missible in evidence even if it is hit by 8. 24 as 
having been caused by inducement, threat or 
promfse. A.l.R. 1946 Pat. 210 = 24 Pat. 671 =229 
inrl. r-A S. 557 = 48 Cr. L. J. 460 . 


_S. 27 —Scope — Statement leading to dis¬ 
covery, if permissible to prove connection 
between the fact and tlie offence. 

Section 27 , Evidence Act, renders admissible 
so much of a statement which would otherwise 
be excluded by S- 25 as leads to the discovery of 
a fact. Only the evidence relevant to the 
matter under inquiry is admissible. The connec¬ 
tion of the thing discovered with the crime renders 
its discovery a relevant fact. It is true that the 
connection between the offence and the thing 
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discovered may be established by evidence other 
than the statement leading to discovery, but that 
should not exclude proof of the connection by 
statement itself. Hence S. 27 should not be read 
in a restricted sense. 25 P. 279 = A.I.R. 1947 Pat* 
162 = 231 Ind. Cas. 91=48 Cr. L. J. 686. 

-S. 27 —Scope—Proof against other than 

maker. 

It is not permissible to prove statements admis¬ 
sible under S- 27 against persons other than makers 
of them. A.I.R. 1945 Cal. 137 = 1 .L-R. ( 1944 ; 2 
Cal. 76 = 46 Cr.L.J. 580=219 Ind. Cas. 310 . 

-S. 27 —Scope of. 

Section 27 itself is a proviso to Ss. 25 and 26 and 
should be construed strictly and in accordance with 
the limitations which its language imposes upon 
the proof of certain statements made by an accused 
person. It does not matter if upon the limited 
construction of S. 27 the rest of the statement of 
an accused which cannot be proved becomes un¬ 
intelligible. Only so much of the statement made 
by him can be proved, whether it amounts to a con¬ 
fession or not, as relates distinctly to the fact 
thereby discovered. I.L.R. ( 1946 ) Kar. 194 = A.I.R. 
1947 Sind 36=230 Ind. Cas. 118 = 48 Cr.L.J. 516 . 
-S. 27 —Scope—statement that accused com¬ 
mitted of fence, does not fall under S. 27 * 

A statement that the accused has committed a 
murder does not fall within S. 27 , Evidence Act, 
because it is not a statement required to lead up to 
the production of the property. It is quite enough 
to say that he would show the property which be¬ 
longed to the deceased. A.I.R. 1943 Bom. 458=45 
Bom. L R. 884=45 Cr.L. J. 221 = I.L.R. ( 1944 ) Bom. 
25=210 Ind. Cas. 362 . 


-S. 27 —Scope—Principle underlying S. 27 , 

explained. 

Section 27 is enacted as an excepting or qualify¬ 
ing rule of evidence, being framed as a proviso 
upon the preceding Ss. 25 and 26 - The principle 
upon which the rejection of confession made by an 
accused person to Police Officer or whilst he is in 
the custody of a Police Officer is founded is that 
a confession thus made or obtained is untrust¬ 
worthy. If circumstances, however, appear, which 
rebut the presumption of its being false and de¬ 
monstrate its truth, the confession should be allow¬ 
ed. When in consequence of information furnish¬ 
ed by the accused, a fact is discovered, then the 
discovery of that fact supplies a guarantee of the 
truth of the information which may amount to a 
confession. The confession, in so far as it is con¬ 
firmed by the discovery should be deemed to be 
"true. A.I.R. 1942 Cal. 593 = I.L.R. ( 1942 ) 1 Cal. 436 
=46 C.W.N. 180 = 44 Cr.L.J. 145 = 75 C.LJ. 507 = 
204 Ind. Cas. 111 . 


-S. 27 —Scope—Principle of S, 27 is guaran 
tee of truth of information. 

The ground on which the information receive* 
from an accused 'person is admissible under S. 27 
Evidence Act, is that the fact discovered thereb 
n S „\i?f Some de f rec \ which will vary with the cir 

of each case and the nature of the fac 
J mS°on da8Uarantee of thetruth °f the infor 

blood-sta’med Ve S[d ° f , whic . h was no 

but to ” hat ex w S ! 2 th ’ blood-stained indeed 

own hom^does J 1 r»f^ nown * £rom the accused’ 
'' thtaceh^didmai 1 ^ 16 ^ guarantee either tha: 

* mal<e tbe 1 statement alleged or that. 


if he did make it, it is true. A.I.R. 1942 Mad* 450= 
1942 M.W.N. 291 = (1942) 1 M.L.J. 503=43 Cr.L.J. 
810 = 202 Ind. Cas. 290. 

-S. 27 —Scope—Whether affected by-'S. 162, 

Criminal P. C. 

Per Somayya J.—The question whether S. 27, 
Evidence Act, has been altogether abrogated by 
S. 162, Criminal P. C., ought -to be set at rest by 
the Central Legislature without leaving the matter 
in a state of confusion. A.T.R. 1942 Mad. 49=54 
L.W. 327 = 1941 M.W.N. 929=(1941) 2 iM.L.J. 
1070=43 Cr. L.J. 346=198 Ind. Cas. 295. 

-Ss. 27, 25, 26—Scope—S. 27, if proviso to 

Ss. 25 and 26 taken together. 

Quaere.—Whether S. 27, Evidence Act should be 
read as a proviso not only to S-26 but to Ss. 25 
and 26 taken together. A.I.R. 1942 Pat. 156=43 
Cr. L.J. 615=2*3 P. L. T. 475 = 200 Ind. Cas. 208. 

-Ss. 27, 25, 26 — Scope—S. 27 , if repealed by 

S. 162, Criminal P.C. (Act V of 1898). 

Section 27, Evidence Act is a special law within 
the meaning of S. 1 (2), Criminal P.C., and is not 
specifically repealed by S. 162 of the Criminal P.C. 
A.I.R. 1942 Pat. 156=23 P-L-T.475=43 Cr.L.J. 
615=200 Ind. Cas. 208. 

-S. 27—Scope—If affected by S. 162, Crimi¬ 
nal P. C. 

Section 27, Evidence Act, is not affected by S- 162, 
Criminal P. C-, being saved by S. 1 (2), Criminal 
P.C. A.I.R. 1941 Bom. 146=43 Bom. L.R. 157= 
I.L.R. (1941) Bom. 333=42 Cr. L.J. 519=194 Ind. 
Cas. 122. 

—S. 27 —Scope—Amendment of S. 162, Criminal 
P. C,, whether affects S. 27. v, 

The provisions of S- 27, Evidence Act, are still 
valid and are not affected by their Lordships* judg¬ 
ment in Pakala Narayanaswami v. Emperor, 
180 Ind. Cas. 1=40 Cr.L.J. 364=A.I.R. 1939 P. C. 
47. Consequently the amendment of S- 162 
Criminal P.C- in 1923 does not affect ; St-27 
Evidence Act. A.I.R. 1941 Nag. 86=1940 N.L 3 J. 
623 = I.L.R. (1940) Nag. 679=42 Cr. L. J. 390 = 193 
Ind. Cas. 6. 

-S. 27, is‘special law.’ 

Per Tek Chand and Bhide, J J. [Din Moham¬ 
med, J., contra].—Section 27, Evidence Act 
contains the “law on a particular subject” ,an<d is, 
therefore, a ‘‘special law” as defined in S.4* L (2), 
Criminal P- C., read with S. 41, I. P. C* A.I.R. 
1940 Lah. 129=41 Cr. L.J. 591 = 1. L. R- (1940) Lah. 
242=188 Ind. Cas. 498 (F.B.). 

-Ss. 27, 26—Scope—S. 27 is pro tanto repealed 

by S. 162, Criminal P. C. 

Per Young, C. J., Tckchand, Din Mohammad, 
Monroe and Ram Lall, JJ. [Dalip Singh and 
Bhide, JJ., contra]—Section 27, Evidence Act, is 
pro tanto repealed by S. 162, Criminal P.C., and 
evidence of information, whether it amounts to a 
confession or not, which relates to the fact dis¬ 
covered in consequence of such information must 
not be considered admissible in evidence. A.I.R. 
1940 Lah. 129=41 Cr.L.J. 591 = I.L.R. (1940) Lah. 
242=188 Ind. Cas. 498 (F.B.) 

——S. 27—Scope—Criminal P. C., S. 162“ 
Provisions of, if contradictory—S, 162, it 
alters S. 27, Evidence Act—Statement of 
accused to Police that he would point out 
ornaments of: deceased admissibility of. 
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The provisions o f S. 27 . are quite independent 
of 1 S. 162 of the Criminal P. C., and the amend¬ 
ment of that section made in 1923 , was not 
intended to abrogate or impair the effect of S. 27 
of the Evidence Act. The statement made by the 
accused that he would produce deceased’s 
ornaments which distinctly led to the discovery 
o£ the ornaments falls within the ambit of S. 27 .' 

Section 27, contemplates the discovery of 
material evidence. The material discovered would 
have no value unless it is relevant to the fact in 
issue and connected in some manner with the 
crime under investigation. Any information 
given by an accused person showing the relevancy 
of a fact to the crime must form an integral part 
of the discovery of the fact itself, namely 
material evidence, although it may indirectly 
amount to a confession. Consequently, the state¬ 
ment made by the accused that he would point 
out the deceased’s ornaments would be admissible. 
That would only show his knowledge of the orna¬ 
ments belonging to the deceased but would not 
prove by itself his complicity in the crime of 
murder. A.I.R. 1940 Nag. 66= 1939 N.L-J. 585 = 

41 Cr. Lj. 158=185 Ind. Cas. 310 . 

-Ss. 27 , 8—Scope—Statement that accused 

deposited karas belonging to deceased and 
showing the spot. 

Section 27 is in the nature of a, proviso relat¬ 
ing to the previous sections which lay down the 
general rules as to the inadmissibility of confes¬ 
sion made in certain circumstances. Whether a 
confession to which S. 27 applies was induced by 
promises or not is immaterial. The general 
ground for not admitting confessions made either 
to a Police Officer, or made under any induce¬ 
ment, or made by persons while in custody, is 
clearly, the danger of admitting false confessions 
but the necessity for this precaution disappears 
when the truth of the confession is guaranteed by 
the discovery of facts in consequence of the 
information given. The statement therefore, 
that the accused had deposited two karas belong¬ 
ing to the deceased in a certain place and offered 
to show the Police the spot is admissible. Such 
a statement is no more than a bare statement 
which could be deduced from the fact that lie 
showed the spot, which is evidence of conduct 
admissible under S. 8 of the Evidence Act. 
A.I.R. 1937 Nag. 220 = 38 Cr.L.J. 642 = I.L.R. 
(1937) Nag. 268=168 Ind. Cas. 962 . 

-S. 27 —Applicability. 

The mere pointing out of a house of the com¬ 
plainant by the accused charged with theft is not 
information; it is not a statement incriminating 
or otherwise admissible under S- 27 , Evidence 
Act. A.I.R. 1937 Sind 251=39 Cr.L.J. 10=31 
S.L.R. 494 = 171 Ind. Cas. 737. 


—27—Applicability- Admission of accused 
—Property not recovered as result of nis 
statements —Admission should be dis-regaraea. 

In a case under S. 411, Penal Code, the alleged 
admission of the accused to the Police must be 
disregarded unless property was recovered as a 
result of any statements made by them- 18 «.L,J. 

140 =*3/ Cr.L.J. 293 = 160 Ind. Cas. 413. 

_.2t—Scope. 

Where the offence charged against the accused 
was for having taken away a female child and 


having had sexual intercourse with her, statements 
made by the accused to the daroga showing the 
place of occurrence of the offence cannot be 
admitted in evidence as they are in the nature of 
a confession made to a Police Officer while in 
custody. Section 27 , Evidence Act, being inappli¬ 
cable, will not render the statements admissible- 
A.I.R. 1933 Cal. 1-16 = 34 Cr.L.J. 638 = 143 Ind. 
Cas. 797 . 

-S. 27 —Scope—Confession—Discovery of 

property—Statement in composite form— 
Extent of admissibility. 

Section 27 , is both, in form and in substance, a 
proviso on the preceding sections. The fact dis¬ 
covered within the meaning of S. 27 must be some 
concrete fact to which the information directly 
relates. 

Where the accused gives his information in the 
form of a compound statement and the Judge gets 
the evidence 01 that information, he must, before 
he records it as evidence or leaves it to the jury, 
divide the sentence into what are its component 
parts and only admit that part which has led to 
the discovery of the particular fact. A.I.R. 1932 
Bom. 286 = 34 Bom.L R .303 = 33 Cr.L.J. 396 = 56 
Bom. 172=137 Ind. Cas. 174 . 

-S. 27 —Scope. 

Section 27 , Evidence Act, is an exception to the 
general rule against the proof of statements made 
to the police by the accused persons in the course 
of an investigation. A.T.R. 1932 Mail. 391 — 
1932 M.W.N. 305 = 55 Mad. 903 = 33 Cr.L.J. 418 = 
35 L.W. 705 = 62 M.L.J. 742 = 137 Ind. Cas. 9 
(F.B.). 

—.— s. 27 —Scope—Out of statement containing 
confession only such portion as leads to dis¬ 
covery is admissible. 

Per Graham, J.—Section 27 being a proviso to 
the preceding sections must be strictly construed 
and any relaxation must be sparingly allowed, 
care being exercised to see that the purpose and 
object of Ss. 25 and 26 are not rendered nugatory 
by any lax interpretation. 

A statement made by an accused while in police 
custody which contains a confession of guilt and 
also supplies information in consequence of which 
a discovery is made is not admissible in its 
entirety under S. 27 , but only so much of it is 
admissible as relates distinctly or immediately to 
the discovery. 

Per Lort-Williams, J.—S. 27 is not a proviso 
to either S. 24 or S. 25 . It follows that some 
restricted or limited meaning narrower than the 
natural meaning must be attached to the words 
in S- 27 . 

The practice in England now is and doubtless 
was at the time when the Evidence Act was passed 
to allow to be stated in evidence that in conse¬ 
quence of information received from the prisoner 
certain facts had been discovered, thus to the 
extent of fixing the prisoner with knowledge. To 
this extent evidence under S. 27 may be given. 
57 Cal. 1062= 125 Ind. Cas. 733 = 34 C.W.N. 106 = 
A.I.R. 1930 Cal. 291 . 

-S- 27—Scope. 

The provisions of S. 27 must be construed as favourably 
to the accused as possible foi it is a section which makes 
an exception against the accused contrary to the general 
sections, namely, 25 and 26, which arc in his favour. 
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When the accused stated; “I buried the shirt, which 
was my share of the stolen property, under the beri 
tree.” The shirt was accordingly found under the tree. 

Held, that the fact that the accused buried that shirt 
or the fact that it was his share of the stolen property 
was not ‘ discovered” within S. 27. Both these state¬ 
ments rested purely on the credibility or otherwise of the 
accused’s statements; the fact that it was his share of 
the stolen property did not relate distinctly to the fact 
discovered which was merely that a certain article was 
buried under a certain tree; these facts could not be 
proved and would not be admissible or relevant against 
the accused. What could be rendered admissible under 
S. 27 would be that which the Court would find neces¬ 
sary in order that the statement may be intelligible and 
the fact that this was the accused’s share of the stolen 
property or that he buried it, would not necessarily be 
proved by the admission of the statement. A.I.R. 1928 
Lah. 308, Expl. and Diss. from, nslnd. Cas. 1=30 
Cr.L.J. 385=A.I.R. 1929 Lah. 338. 

—-S. 27—Scope. 

The provisions of S. 27, Evidence Act are quite inde¬ 
pendent of those of S. 162, Cr P. Code, and the amended 
S. 162 does not repeal or in any way affect S. 27. A.I.R . 
1926 Rang. 116 (F.B.); A.I.R. 1926 Lah. 88; A.I.R 
1925 Mad. 574 and A.I.R.- 1928 Nag. 108. Appr.; 
A.I.R. 1927 Cal. 17; A.I.R. 1926 Pat. 232; A.I.R. 1925. 
Rang. 101 and A.I.R. 1926 Rang. 116 (F.B), Ref.; 
A.I.R. 1926 Nag. 368. Diss. from. ii4lnd. Cas. 273 
= 24 N.L.R. 158=30 Cr.L.J. 258=12 A.I.Cr.R. 177 = 
A.I.R. 1929 Nag. 17 (F.B.). 

-S- 27—Scope. 

S. 27 relates to statement of accused while in police 
custody and not prior to his arrest or detention. 114 
Ind. Cas. 273 = 24 N.L.R. 158=30 Cr.L.J. 258 = 12 
A.I.Cr.R. 177=A.I.R. 1929 Nag 17 (F.B.). 


-S. 27—Scope—S 27 qualifies S. 24 as well as 

Ss. 25 and 26. 

The broad ground for not admitting confessions made 
under inducement or to a police officer is the danger of 
admitting false confessions, but the necessity for the 
exclusion disappears in a case provided by S. 27 when 
the truth of the confession is guaranteed by the discovery 
of facts in consequence of the information given. 112 
Ind. Gas. 347=9 Lah. 671 = 11 A.I.Cr.R. 284=29 
Cr.L.J. 1019= A.I.R. 1928 Lah. 476. 

-S. 27—Scope—S. 27 is not affected by S. 162, 

Cr. P. Code. 

S. 27, Evidence Act, is not affected by S. 162, Cr.P. 
Code, but S. 162, is affected by S. 27, Evidence Act. 
The result is that a special exception to S. 162, Cr.P. 
Code, exists in the circumstances mentioned in S. 27, 
Evidence Act. A.I.R. 1926 Rang. 116 (F.B.)-, Rel. on. 
112 Ind. Cas. 682=28 M.L.W. 314=1 M.Cr.C. 201 = 
51 Mad. 967 = 29 Cr.L.J. i098=A.I.R. 1928 Mad. 1028 
= 55 M.L.J. 351 (F.B.). 


-S. 27—Applicability. 

S. 27 is not repealed by S. 162, Cr.P. Code—Cr.P. 
Code, S. 162: A.I.R. 1926 Rang. 116 (F.B.), Foil. 108 
Ind. Cas. 442=11 N.L,J, 7 = 9 A.I.Cr.R. 408=29 
Cr. L J. 400=A.I.R. 1928 Nag. 108. 


-S. 27—Scope. 

S. 162 of Cr.P. Code, overrides the provisions of S. 
27, Evidence Act. 100 Ind. Cas. 820 = 28 Cr.L.J. 340= 
7 A.I.Cr.R. 575=A.I.R. ig27. Nag. 203. 


-S. 27—Scope—S. 162, Cr.P. Code, does not 

override S. 27. 

S. 162 applies to the statements of persons examined 
as witnesses by the police in the course of investigation, 
and not to the statement of an accused person and it 


does not override or modify the provisions of S. 27 of 
the Evidence Act. 94 Ind. Cas. 901=7 Lah. 
84=27 Cr.L.J. 709=27 P.L.R. 583=A.I.R. 1926 Lah. 
88 . 

-S- 27—Scope. _ 

The general provisions of the law with regard to the 
admissibility of statements made by accused persons 
like other admissions do not seem to be affected by S. 
162, Cr.P. Code. 93 Ind. Cas. 884=5 Pat. 63=7 
P.L.T. 396 = 27 Cr.L.J. 484= A.I.R. 1926 Pat. 232. 


-S. 27—Scope and operation—Ss. 160, t6i and 

162, Cr.P. Code—If overrides S. 27—(Per Curiam, 
Heald, J., Contra.) 

Ss. 160, 161 and 162 do not apply to an accused 
person and do not afreet or override S. 27 of the Evi- 
dence Act, which applies only to information received 
from a person accused of any offfence in the custody of 
a police officer: A.I.R. 1926 Pat. 232 and A.I.R. 1925 
Mad. 574, Appr. 96 Ind. Cas. 145 = 5 Bur. L.J. 30=4 
Rang. 72 = 27 Cr.L.J. 88i = A.I.R. 1926 Rang. 116 
fF.B.L 


-S. 27—Scope—S. 27 is not affected by Cr.P. 

Code, S. 162 (as amended). . , , , . , . . 

S. 27 of the Evidence Act, which deals with informa¬ 
tion received from persons accused of an offence and in 
police custody is not affected by the aforesaid section of 
the Cr.P. Code. 96 Ind. Cas. 145=5 Bur. L.J. 3°=4 
Rang. 72 = 27 Cr.L-J. 88i = A I.R. 1926 Rang. 116 

(F.B-). * ' 


-S. 27—Scope. 

S. 27 , Evidence Act is overridden by S. 162 , Cr.P. 
Code. 94 Ind. Cas. 706=27 Cr.L.J. 658 =A.I.R. 1926 
Rang. H 2 . , 

-§ 2 <7—Scope—Section is not repealed by the 

amended S. 1S2, Cr P. Code. J ‘ u 1 

The amended S. 162 does not exclude from evidence 
the fact that the accused made a statement, to the 
police that the weapon with which the crime had 
been committed was concealed in a prickly pear bush. 
The section both before and after amendment, is 
directed against the admission, at the instance of the 
prosecution of police diaries and other records prepared 
or copied from diaries of. investigating . officers. The 
provisions of the Evidence Act are quite independent of 
the sections in the Criminal Procedure Code and cannot 
be treated as impliedly repealed in consequence of the 
amendment of the Code of Criminal Procedure. 86 Ind. 
Cas. 664=26 Cr.L.J. 840=21 M.L.W. xgg»A.I.R. 
1925 Mad. 574 . 

— —S. 27— Scope and operation—Cr.P. Code (1923)* 
S. 162—Overrides S. 27 of the Evidence Act. 

S. 162 of the Cr.P. Code in its present form, over¬ 
rides, S. 27 of the Evidence Act. 84 Ind. Cas. 545 = 3 
Bur. L.J. 245=26 Cr.L.J. 321 = A.I.R. 1925 Rang. 101 . 

- S, 27— Applicability — Confession —Inducement 

from person in authority* . A 

A confession which appears to have been caused by 
some inducement from some person in authority is 
inadmissible in evidence. 6 Bur. L.T. 109 — x 4 Cr.L.J* 
417=20 Ind. Cas. 401 . ' jf,i J ,. 

——S. 27 —Applicability. • «Li| 

S. 27 is a proviso to Ss. 24 , 25 and 26 , 31 -A, 59 2 > * , * 
Statement made to the police is admissible though 
accused himself makes the discovery about^ w “ 1 < T-_j tv 
statement is made. Confession to person in autn 7 
who holds out inducements to confess is not ? t ' nu ? ft j ic 
even so far as it relates to the discovery of article# 
accused was not in police custody. 4 SX.R* *°9'~ 
Cr.L.J. 119=9 Ind. Cas. 718 , 
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— —S. 27 —Applicability —Place already discovered. 

When a material fact has already been discovered, 
the accused’s statement while in police custody relating 
thereto, is not admissible under S. 27. 3 P.W.R. 1911 
(Cr.)=i 2 Gr.L J. 35 = 9 Ind. Cas 232. 

-S. 27—Applicability—Information leading to 

discovery—Place already discovered—Statement to 
Police. 

A statement as to the place where stolen property is 
concealed, is admissible in evidence though given in 
the presence of a police officer and though the police 
had already discovered the place, n C.L.J. 182=11 
Cr.L.J. 244=5 Ind. Gas. 769. 

— ; —Ss. a 7 and 24—Applicability—Mutual relation. 

S. 27 is not a proviso to S. 24 . A confession caused 
by illegal inducement or illegal detention of the accused’s 
relatives is irrelevant and the question of its truth is 
immaterial. 11 Cr.L.J, 41=4 Ind. Cas. 759. 


-S. 27 —Applicability — Statements made by 

accomplice elsewhere than before the Court. 

S. 27 is a proviso to the preceding sections and has 
nothing to do with what may or may not be proved as 
against persons other than the maker of confession, 
when the.maker of the alleged confession is not on his 
trial but is only a witness. 13 O.C. 309= 1 1 Gr.L. J. 
631 = 8 Ind. Cas. 379 . 


27—Applicability and, scope of—Cr. P. Code, 

S* 163* 

The admissibility of evidence, that the accused went 
to a certain place and there produced certain orna- 
ment, should be judged by Evidence Act and not by 
S. 163 (Cr. P. Code. S. 27 ) Evidence Act, does qualify 
o. 26 and also Ss. 24 and 25 of the Act. S. 27, Evi¬ 
dence Act provides for the admission of evidence which 
but for that section cannot be admitted by a virtue of 

*r e 1 • u C P reccd ‘ n B sections. That section does not 

deal with evidence as to the conduct or acts of the 

cu, l t *. ad ntissible under S. 8 or any other section of 
the Evidence Act. 31 All. 592 = 6 A.L-J- 839=10 
Cr.L. J. 439 = 3 Ind. Cas. 975 (F.B.). 


3 . Co-accused. 

' 8 * *7 ( 8 )—Co-accused — Statement of co- 
accnaed leading to discovery—Statement not ad- 
»{MlbIe, If relevant under S. 8 . 

Where the mention of the article was first made by 
acc used while the other was present, it 
1 ™°' ** rc garded as a statement made by the latter 
to the discovery. The statement that led to 
_ discovery can be admissible against the former but 
j- ot ° e roade admissible against the latter as the 

to have been made in con- 
ence of the information given by the latter. 
i_j !! n / j® statements made by the accused which 
tfw* j C dl,covc ries were not taken into consideration 
ju Hduct of the accused in disclosing the places where 
„ f 1 **®*®* were concealed by them and producing the 

m rclevant under S. 8 of the Evidence Act. A.I.R. 

( ' 9 «> N3g ' 9 3'=47 Gr.L. J. 44 . 


-J. 27, 30— Confession of co-accused—Valui 
C * W0I J ^ a co-accused may be taken into 
another accused and confessional s 
under S. 2 7» Evidence Act come within the ti 
to tk» t “ Cre mu »t be admissible evidence poir 

oftha> ac 5 V ,cd,f guilt. In assessing the probative v 
int« o cv ? dCnc ® * co-accused’s confession may be t 
is mil n *J dcratlon * Where the evidence against acc 

he was in the company of the c 
ca before and after the crime, he cannot be 


victed on the basis of the confession of the co-accu6ed, 
a6 such a conviction would amount to a treatment of 
confession as substantive evidence against him. A.I.R. 
1941 Mad. 238 = 52 L.W. 420 (2)= 1940 M.W.N. 1045 
—42 Cr. L. J. 654=195 Ind. Cas. 53. 

Ss. 27 and 30 — Co-accused — Statement of 
accused involving other accused but not relating 
to discovery- Admissibility of statement against 
other accused. 

It is necessary to observe strictly the provisions of 
*/• 2 7 » Evidence Act, by which the only portions of the 
information given by accused which are admissible, are 
those which relate distinctly to the facts discovered 
thereby. Hence, statements by an accused which do not 
relate to aforesaid facts but invovle other accused are 
inadmissible under S. 27 against the latter. A.I.R 1941 
Mad. 316 = 52 M.L.YV. 284=1940 M.W.N. 764=1.L.R 
( I 94 °) Mad. 1928 = 42 Cr.L- J. 466=193 Ind. Cas. 814. 

■ S. 27 Co-accused—If can be used against co- 
accused. 

A confession of an exculpatory nature made by an 
accused and subsequently retracted cannot be used 
against a co-accused. A. I. R. 1038 Pat. 352 = 20 
Cr.L.J. 725=176 Ind. Cas. 530. 


||-S. 27—Co-accused—Statement by one accused 

is not admissible as against co-accused. 

A statement made by an accused to a police officer 
is inadmissible in evidence against a co-accused. 
4 Cal. 601, foil. G5 Ind. Cas. 849 = 20 A. L I 178 = 
23 Cr.L.J. 193= A.I.R. 1922 All. 24. ' * 


4 . Conviction. 

~ ' 8 * 2 7 a “d I- P- Code, S. 302 . Admissible portion 
ot the statement made by accused to the police 
leading to recovery of knife—Sufficiency to con¬ 
vict accused in the absence of evidence connecting 
the knife or accused with murder. 5 

Where on a proper view of S. 27 of the Evidence 
Act the only portion of the statement made to the 
police by an accused charged with murder was “I have 
buried in the margin of the eastern ridge of my 
sugar-cane garden the knife. If you come with me 
I shall take and give it” and there whs no other 
evidence connecting the knife or the accused with the 
murder and the chemical analysis of the knife did not 
disclose stains of human blood. 

Held, that the statement did not connect the accused 
with the murder and in the circumstances the charge 
of murder cannot be held to have been proved 
60 L.W. 729 (2) = 1948 M.W.N. 6 o=A.I.R. i 94 8 Mad! 
242-49 Cr.L.J. 256 = (1947) 2 M.L. J. 427. 

- 8 - 27 —‘‘Facts discovered” as a result of con¬ 
fession—Relevancy—Sufficiency of evidence to 
uphold a conviction. 

The fact discovered as a result of a state ra ent to 
the police officer would become relevant only if such a 
statement leads to the discovery of the fact that the 
property is concealed in the place mentioned to the 
knowledge of the person making the confession and if 
the property is proved to have been connected with the 
offence. So where the confession leads to the discovery 
of certain jewels but there is no evidence to establish 
that the accused had anything to do with the house in 
which they were discovered, assuming it is stolen 
property, it is not sufficient even with the aid of the 
presumption under S. 114 of the Evidence Act to 
establish that the accused was guilty of an offence 
under Ss. 454 and 380 of the Penal Code or even 
alternatively under S. 411 of the J. p. Code. 
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But where currency notes are discovered in the bag., 
which had the initials of P. W. 1 whose evidence was 
that the notes were kept in such a bag, the evidence is 
enough to establish the identity of the stolen property 
and it would be a case where the presumption under 
S. 114, Evidence Act, would apply and the accused 
would be guilty of an offence either under S. 454, 380 
or 4x1 of the Penal Code. 1947 M. W. N. 665 = 49 
Cr. L. J. 432 = A. I. R. 1948 Mad. 261—(1947) 2 
M L. J. 356. 

— —S. 27 — Conviction — “ Fact discovered **— 
Meaning—Nature of information relating to the 
'‘fact discovered*’ that is admissible. 

S. 27 of the Evidence Act provides an exception to 
the prohibition imposed by the preceding section, and 
enables certain statements made by a person in police 
custody to be proved. The condition necessary to 
bring the section into operation is that the discovery 
of a fact in consequence of information received from 
a person accused of any offence in the custody of a 
police officer must be deposed to, and thereupon so 
much of the information as relates distinctly to the 
fact thereby discovered may be proved. The extent 
of the information admissible must depend on the 
exact nature of the fact discovered to which such 
information is required to relate. It is fallacious to 
treat the “fact discovered” within S. 27 as equivalent 
to the object produced; the fact discovered embraces 
the place from which the object is produced and the 
knowledge of the accused as to this, and the informa¬ 
tion given must relate distinctly to this fact. Infor¬ 
mation as to past user, or the past history, of the 
object produced is not related to its discovery in the 
setting in which it is discovered and so would not be 
admissible in evidence. 

Where evidence has been admitted which ought not 
to have been admitted, the duty of the appellate 
Court before which objection is raised is to find whe¬ 
ther after discarding the evidence improperly admitted 
there was left sufficient evidence to justify the 
conviction. 74 I. A. 65=1. L-R- (1948) Mad. 1 = 230 
Ind. Cas. 135 = 60 L. W. 258=1947 M. W. N. 217 = 51 
C.W.N. 474=1947 A.L.J. 355 = 13 PR - 450=49 Bom- 
L.R. 508 = 48 Cr.L-J. 533 =A.I.R. 1947 p -C- 67 = 0947 ) 
i M-L- J- 219 (P.C.). 

- S. 27 —Conviction—“Fact discovered”—Nature 

of information relating to that is admissible. , 

Where one of ihe accused in his confessional state¬ 
ment implicated himself as the person who decoyed the 
deceased to the rickyard and assisted in his murder by 
holding the legs and that after the murder he and 
others carried the dead body and buried it in the burial 
ground, practically the entire statemrnt will have to be 
excluded from the evidence except the portion in which 
it was stated that the body was buried at a particular 
place, which by itself will not in any manner incriminate 
any of the accused. (1947) 1 M.L. J. 2i9=L. R- 74 I.A. 
65 (P. C.), followed. 

Such confessional statement will not be sufficient to 
sustain a conviction of any of the accused for offences, 
either under S. 201 or S. 363 of the Indian Penal Code. 
60 L- W. 596= 1947 M.W.N. 6o2 = A.I.R. 1948 Mad. 
104 (2) =49 Cr.L-J* 48 (0 = ( I 947 ) 2 M. L. J. 295. 

- S. 27— Conviction on—Retracted confession— 

Value. 

Per Lokuf} J.—There is no absolute rule of lavV that 
a retracted confession cannot be acted upon unless there 
is material corroboration, if it is found to be voluntary. 
But as a rule of prudence, it is regarded not safe to base 
a conviction solely on a retracted confession \mlcss there 
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are circumstances which leave no doubt that it is volun¬ 
tary and true. A. I. R. I945 Bom. 484=47 Bom. L.R. 
648 = 47 Cr.L-J. 252 = 222 Ind. Cas. 143. • ' * r> 

-S. 27 — Conviction — Approver — Trial of, for 

resiling—Statement, if to be treated as confession 
—Corroboration. 

An approver resiled form his statement and, there¬ 
fore he was sent up for trial. He himself had produced 
from his house Ornaments which were stained with 
human blood and were proved to be stolen from the 
house of the deceased': 

Held, that the statement must be treated as a confes¬ 
sion, and on the confession alone conviction might 
follow without its corroboratiion, ' 1 

Held, however, that there was sufficient corroboration 
of his confession for conviction. A.I.R. 1938 Lah. 135 = 
39 P.L.R. 930=39 Cr.L.J. 335 ( 0 =I 73 Ind. Cas. 484. 

-S. 27—Conviction on. Confession recorded in Dak 

Bungalow—No reasons assigned for such procedure— 
Accused subsequently sent back to police custody— 
Confession and discoveries are not beyond suspicion and 
conviction cannot be based on such evidence. A.I.R. 
>937 Lah. 98 = 38 P. L. R. 791 = 38 Cr.L J. 338= 
166 Ind. Ca6. 1003. 

-S. 27— Conviction on — Person convicted on 

mere evidence that he pointed out places from 
which portions of stolen property were recovered 
—Legality. 1 ** - »Td 

The only evidence on which a person’s conviction 
was based was that he pointed out three places from 
which portions of the stolen property were recovered. 
Person’s father and brother were also suspected and 
eventually discharged. ’ • ■ • , : 

Held, that as his relations were also concerned in the 
crime, it was possible for the person to have knowledge 
of the places without himself being guilty of any offence 
and so the recoveries alone were not sufficient to justify 
the conviction: 18 P.R. 1917, (Cr.) Dist. n L L.J. 439 =* 
1930 Cr.C. 107 = A.I.R. 1930 Lah. 91. h 

-S. 27—Conviction on—Offence under Ss. 457 

and 380^ Penal Code—Tank indieaten by statement 
of accused—Vessels recovered from the tank not 
within solo control of accused—Evidence Is in¬ 
sufficient for conviction of accused. 

' Where an accused arrested on the charges under Si. 
457 and 380, makes a statement indicating a tank from 
which vessels, corresponding to the description of 
articles stolen, are recovered, but where the tank is not 
the particular property, or within the sole control of the 
accused, but accessible to the public in general and it ii 
doubtful whether ihe accused or some other person con¬ 
cealed the stolen articles, such evidence of itself is not 
sufficient for a conviction: 17 All. 576, Rel. on; 10 
G.W. N. 238; 1 P. R. 1917 (Cr.) and A.I.R. 1923 Lah* 
335, Ref. 30 M.L.W. 791 = 1929 M.W.N. 785=2 M* 
Cr.C. 307= 1929 Cr. G. 6i4=A.I.R. 1929 Mad. 846— 
57 M.L.J. 548. 

——S.27—Conviction on—Weapon forbidden ond er 
Arms Act discovered by reason of information 
from accused —His conviction is valid. 

Where an article, the possession of whi^ 1 w 
bidden by the Indian Arms Act, has been discovered 
by reason of information given by an accused person his 
conviction based upon that evidence is valid: 

1916,Foil. 100 Ind. Cas. 122 = 9 L.L-J- 2 11 = 28 P.L.K. 
626=28 Cr.L-J. 25 o=A.I.R. 1927 Lah. 900. 

5. Discovery. 

——S. 27—‘Discovery’ — Meaning of-rjojnt i«* 
formation of accused persons leading to discove y 
—Admissibility—Evidence vague astb ivh° S* v 
information first. 
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A thing cannot be discovered several times. If in 
consequence of an information, giyoi by one of the 
several accused persons, the incriminating material is 
discovered, it does not remain to be discovered within 
meaning of S. 27, Evidence Act, in consequence of any 
subsequent information given by another. That would 
amount to dicovery of a thing already discovered. Taken 
in this tense, the word “discovery” will lose its 
meaning. 

Where in consequence of a joint information given 
by the accused persons a dead body is discovered and 
the evidence is too vague as to who gave the informa¬ 
tion first and who next, the joint statement is not ad¬ 
missible in evidence to establish the guilt of the accused 
person. 59 C. 140 and A.I.R. 1 Q 4 2 Mad. 532 (1), 
referred to. A.I.R. Lah. 665, doubted. I. L. R. (IQ 49 ) 
Cut. 207=A.I.R. 1949 Orissa 67 = 51 Cr.L-J. 72. 

- S. 27—Discovery — Construction — Statement 

leading to discovery—When admissible. 

Under S. 27 of the Evidence Act, a statement of 
an accused person made to a Police Officer leading to 
the discovery of certatin ornaments belonging to a 
murdered person is admissible in evidence only if it 
is shown that those ornaments were connected with 
the crime of murder of the deceased the connection 
being shown by some such circumstance as presence of 
blood on the ornaments. Mere proof that the orna¬ 
ments discovered had been on the person of the 
deceased before death would not necessarily mean 
that they were connected with the crime of murder. 
I-L.R. (1936) Nag. 78, Foil. I.L R- (1949) Nag. 200 = 

oCr. L.J. 713 = A.I.R. 1949 Nag. 277 = 1949 N.L. 

. 216. 

-S. a7—Discovery—“Fact discovered”—What is. 

It is fallacious to treat the ‘‘fact discovered” within 
S. 27 of the Evidence Act as equivalent to the object 
produced; the fact discovered embraces the place 
from which the object is discovered and the knowledge 
of the accuied as to this, and the information given 
must relate distinctly to this fact. Information a6 to 
past user, or the past history, of the object produced 
is not related to its discovery in the setting in which it 
is discovered. I.L.R. (1948) Nag. 147=49 Cr. L. J. 
56i=rA.IR. 1948 Nag. 344=1948 N. L.J. 489. 

* S. 27—Discovery— “Fact discovered”—What 
»r® Included in. 

The words “fact discovered” occuring in S. 27 of 
the Evidence Act embrace the place from which the 
object is produced, the knowledge of the accused as to 
this and the information given must relate distinctly to 
this fact. 74 I.A. 65, Full. A.I.R. 1950 All. 615. 

'—8 . 27— Discovery —Construction —Information 
‘leading to discovery” —What amounts to. 

Where the information given by the accused in his 
confession leading to the discovery of facts is already 
known to the police officer before the confession is 
made and before the panchayatdars appear on the 
scene, the confession is inadmissible. But the mere 
circumstance that the police officer sent for the 
panchayatdars, because the accused was going to 
give some useful information, cannot lead to the 
inference that the officer had that information already 
»o as to render the confession inadmissible in evidence 
under S. 27, Evidence Act. It may be that in some 
cases the police officer concerned has the information 
and after having that information from the accused, 
he sends for the panchayatdars to witness the dis¬ 
covery. In such cases, the confession is inadmissible. 
But tne police officer might learn from some source 
that the accused was giving information about the 
artielet connected with an offence, and may consequ- 
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cntly send for panrhayatdars to witness the discovery. 
From that it cannot be inferred that the police 
officer had information furnished to him already by 
the accused, and the information leading to the dis¬ 
covery cannot be excluded or shut out. 1939 Mad. 
15, comm.; 49 Mys. H.C.R. 444, dist.; 1940 Mad. 
7io; 1943 Mad. 316, ref. 27 Mys. L.J. 42. 

-S. 27—Discovery—Construction — Statement 

leading to discovery—Use of to prove connection 
between fact discovered and offence—Permissibi¬ 
lity. 

S. 27, Evidence Act, renders admissible in evidence 
so much of a statement which would otherwise be 
excluded by 25 as leads to the discovery of a fact. 
The object of S. 27 is to admit evidence which is 
relevant to the matter under inquiry, viz., the guilt 
of the accused. The discovery of a mate: ial object 
is of no relevancy to the question whether the accused 
is guiltv of the offence charged against him unless it 
is connected with the offence. Ilencc it is the con¬ 
nection of the thing discovered with the crime that 
renders its discovery a relevant fact. Though the 
connection between the offence and the tiling dis¬ 
covered may be established by evidence other than 
die statement leading to the discovery that is no 
reason for excluding proof of the connection by the 
statement itself. S. 27 should be read so as to make 
it effective, if it can be so read and not in any 
restricted sense. 25 Pat. 279=13 B.R. 545 — 231 I n d. 
Cas. 94 = 48 Cr.L-J. 686 = A.I.R. 1947 Pat- ‘62. 

-S. 27 — Discovery—Only information distinctly 

relating to fact thereby actually discovered is admissible. 

Under S. 27, only so much of the information as 
distinctly relates to the 'fact actually thereby dis¬ 
covered is admissible. 

The accused while in police custody said they had 
cut up the dead body in a Khasia field, that they had 
thrown the pieces of the body into the river and that 
they had buried the clothes of the deceased. The facts 
discovered in consequence of the statements were merely 
that at a place in Khasia field were found a blood¬ 
stained log of wood, some pieces of bone and a string 
said to have been worn by the deceased, that at a place 
on the river bank were found the clothes said to have 
been worn by the deceased when he was last seen alive 
and that a human foot which might have been that of 
the deceased was recovered from the river; 

Held that the statements that they cut up the dead 
body or that they buried the clothes or that they threw 
the pieces of the dead body into the river did not relate 
distinctly to the fact discovered, and therefore were 
entirely inadmissible in evidence under S. 27. A.I.R. 
1946 Cal. 452 = 48 Cr. L.J. 46=228 Ind. Cas. 24= 
50 C.W.N. 88. 

-S. 27—Discovery—Statement that accused had 

buried dead body. 

Where an accused makes a statement before the 
police that he had buried the deceased and points 
out the place from where the dead body is recovered, 
the statement is admissible under S. 27. 47 Pun. L* R* 

2 54 - 

_S. 27 —Discovery—Articles produced by accu¬ 
sed prior to their statements. 

Where after the articles are produced by the accused, 
statements are made by them, it cannot be said 
that their statements led to the discovery of the 
articles produced. A.I.R. 1945 Pat. 161 =46 Cr. L.J. 
613=10 Cut. L.T. 87 = 219 Ind. Cas. 391. 

_S. 27—Discovery—After arrest, accused making 

statement that revolver given to him by P was buried 
by him in father-in-law's house—Accused then taking 
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Police Officer to the place, digging out revolver and 
giving it to Police Officer. 

After the accused was arrested by die Circle Inspector, 
he questioned him and die accused made a statement 
iu which he definitely stated that the revolver which 
was given to him by P was buried by him in his father- 
in-law’s house. After the statement was recorded, the 
Circle Inspector was taken by the accused to that 
house and the accused dug it out and gave the 
Inspector, the revolver: 

Held, diat it could not be said in the circum¬ 
stances that the discovery was not in consequence of 
the information given by the accused. It was not 
simultaneous and the statement was recorded in the 
presence of witnesses before they moved to die house 
from where the property was dug out. Therefore, 
the confession was admissible under S. 27, Evidence 
Act. The description of the revolver as a revolver 
presented by P indicated that the accused got possession 
of it as a donee. It was immaterial that the room 
in which the revolver was buried was not in the 
possession of the accused. A.I.R. 1943 Mad. 661 = 
( 1943 ) 2 MLJ. 283=56 M.L.W. 519=1943 M.YV.N. 
577 = 45 Cr.L.J. 124=209 Ind. Cas. 272. 


-S. 27 —Discovery—Accused pointing out com¬ 
plainant—Complainant discovered — Statement of 
accused, if admissible. 

The pointing out of the complainant by the accused 
is admissible in evidence against him if a complainant 
is discovered as a result of a statement by the accused- 
for the material fact discovered as a result of that state¬ 
ment is the theft from the complainant. A.I.R. 1943 
Mad. 418 = 56 M.L.W. 107=1943 M.W.N. I26 = (i943) 

1 M.L J. i 9 2 =44 Cr.L.J. 585 = 207 Ind. Cas. 238. 

—;—S. 27 —Discovery—Police coming to know from 

evidence of prosecution witnesses where accused hid 
deceased s jewels—On subsequent information by 
accused, police discovering jewels—Witnesses’ knowledge 
derived from accused—Jewels must be regarded as dis¬ 
covered in consequence of accused’s information. 

Where, as a result of the deposition of the prosecution 
witnesses, the police knew the place where the accused 
had hidden the deceased’s jewels and on a subsequent 
information given by the accused the police discovered 
the jewels, it cannot be the said that the jewels were 
discovered in consequence of the information given by 
accused, so as to render the information inamissible 
when the witnesses themselves admit that their know¬ 
ledge was derived from the accused. A.I.R. 1943 Mad. 

3 i 5 =i 943 M.W.N. 11=56 M.L.W. 77 = 44 Cr.L.T. 489 
= 206 Ind. Gas. 101. 


-S. 27—Discovery—Statement to police while- 

producing materials used by accused in commit¬ 
ting offence is inadmissible. 

A statement to the police by the accused while pro¬ 
ducing the materials used by him in committing the 
offence is inadmissible since it cannot be said to be a 
statement in consequence of which a fact was discovered 
A.I.R. 1942 Mad. 237 = 1941 M.W.N. 956=43 Cr.L.j! 
4 6 3 = I99 Ind. Gas. 87 . 


-S. 27—Discovery—Statement and fact < 

recovery in consequence thereof. 

Where after his arrest the accused made a statement 1 
the police that he was with the dacoits and that one < 
his companions had buried some money and he takes th 
police to a certain place where some money is foun 
buried under the ground, the statement does not amour 
to a confession and hence the statement and the fa< 
* re T ad « li6sible in evidence. A.I.R. 1942 Pa 
J&- 43 Cr L ‘ J* 6 ‘ 5 = 2 3 P. L. T. 475=200 Ind. Ca 


• • • 

- S. —Discovery — Confession leading to 

discovery. 

Confession before police leading to discovery of 
articles which are the subject of theft is clearly 
admissible under S. 27 of the Evidence Act- A.I.R. 
1941 Mad. 658=1941 M.W.N. 371 = 53 L.W. 5 j 67 = 
42 Cr. L.J. 631 = 194 Ind. Cas. 857 . 

- S. 27—Discovery— Accused describing 

murder and part played by other accused and 
almost simultaneously producing deceased’s 
ear-rings. 

Under S- 27 , Evidence Act, cases where a dis¬ 
covery is made in consequence of information given 
and a disclosure by an accused accompanying a 
statement must be distinguished. 

Where an accused makes a statement to a police 
officer describing the murder and the part played by 
the other accused and almost simultaneously 
produces ear-rings identified as those worn by the 
deceased, the discovery of the ear-rings cannot be 
said to have been made in consequence of the infor¬ 
mation given by the accused and therefore, the 
statement is inadmissible in evidence under S. 27 . 
A. I. R. 1941 Mad. 306 = 52 L. W. 898 = 1940 
M.W.N. 1238=42 Cr.L.j. 424=193 Ind. Cas. 465 . 

-S. 27—Discovery. 

—Accused’s statement to police that he threw 
away knife on certain spot after killing deceased— 
Accused leading police to the spot but knife not 
found—Police broadcasting that whoever has taken 
knife should return it or houses would be searched 
—A coming forward and stating that he found a 
knife on spot mentioned by accused but he has 
thrown it away —A producing knife from spot 
where he alleged it was thrown away by him: 

Held, that the statement of the accused to the 
Police was admissible under S- 27, Evidence Act, 
since it led to the discovery of (1) the fact that a 
knife had been seen to be thrown away and was 
later found by A at the spot indicated, and (2) the 
knife itself; the fact that the knife was not actu¬ 
ally found at the spot mentioned by the accused 
was immaterial. A.I.R. 1941 Mad. 290=1940 
M.W.N. 163 = 42 Cr. L.J. 407=193 Ind. Cas. 347. 

-S. 27—Discovery — Statement by accused— 

Spear-head and lathi discovered—Absence of 
corroborative evidence. 

Where an accused makes a statement to the 
Police Officer that he killed the deceased with a 
spear and then broke the spear and threw the 
spear-head in the well and the lathi in the talab and 
after this statement, the Police Officer is taken by 
the accused to the talab and there brings otlt the 
lathi from under the mud in the talab and then 
points out the well in which the spear-head is 
is thrown and on search, it is found there, the 
statement by the accused to the Police Officer is 
admissible in evidence. 

It would, however, be very unsafe to rely upon 
an extra-judicial confession of this kind when 
there is no other corroborative evidence in support 
of it. A.I.R. 1939 All. 685 = 1939 A.L.J. 732=40 Cr. 
L.J. 954=1939 A.W.R. 602=184 Ind. Cas. 390. 

-S. 27—Discovery—Admission of guilt by 

accused not leading to discovery of relevant 
facts—Evidence of—If admissible. 

Where an information given by an accused to the 
police admitting his guilt, does not lead to the dis¬ 
covery of any relevant fact concerning the offence, 
evidence of what that information was is inadnus? 
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sible. A.I.R. 1939 Mad. 59 = -l8 L.W. 601 = 1938-2 
M.L.J. 771 = 1938 M.VV.N. 1116 = 40 Cr. L. J. 211 = 
179 Ind. Cas. 518 . 

-S. 27—Discovery. 

—Information containing admission of guilt not 
leading to discovery of relevant fact—Evidence of 
what that information was is inadmissible. A.I.R. 
1939 Mad. 59 = ( 1938 ) 2 M.L.J. 771=48 M.L-W. 
601 = 1938 M.W.N. 1116=40 Cr. L.J. 211 = 179 Ind. 
Cas. 518 . 

-S. 27—Discovery—Police Circle Inspector 

knowing what accused was going to disclose— 
For corroboration, witnesses called and deposi¬ 
tion taken in their presence. 

Where the witnesses were sent for by the Circle 
Inspector to go to the Police Station where the 
accused were kept in custody, and when they 
arrived there the accused was brought out of the 
lock-up and examined by the Circle Inspector in 
their presence; this meant that the Circle Inspector 
knew beforehand precisely what the accused was 
going to say. His procuring the presence of the 
witnesses and others who signed the panchayat- 
nama wa*s a mere farce. It was impossible to say 
that anything was discovered in consequence of the 
statement made by the accused to the Inspector. 
Apparently, the Circle Inspector, like so many of 
his fellow officers was afraid that if he went into 
the Court and said that he had received such and 
such information from the accused, the Court 
would not believe him. He, therefore, found it 
necessary to have more trustworthy persons than 
himself present as witnesses when the information 
should be disclosed. This is regrettable attitude on 
the part of any Police Officer and much more on 
the part of an officer of the grade of Circle Inspec¬ 
tor. The Circle Inspector ought to expect to be 
believed when he gives evidence on oath. Conse¬ 
quently the evidence regarding the statements 
made by the accused and embodied in the pancha- 
yatnama and spoken to by the witnesses was wholly 
inadmissible. A.I.R. 1939 Mad. 15=1938 M.W. 
N. 1118=48 M.L.W. 780 = 40 Cr.L.J. 433 = 180 Ind. 
Cas. 590 . 

——S. 27—Discovery. 

' If the confession as a whole is unreliable, the 
discovery which is but a part of that confession 
should also be held to be unreliable- A.I.R. 1938 
Lah. 594 = 39 Cr.L.J. 907 ( 2 ) = 40 P-L.R. 890 = 177 
Ind. Cas. 617 . 

-S. 27—Discovery—Portion of statement of 

accused relating distinctly and positively to 
fact discovered—Statement that accused buried 
gun in certain place made while in police cus- 
tody—Gun subsequently discovered at that 
place—Arms Act (XI of 1878 ), S. 19 (f). 

The intention of the Legislature in enacting S. 

was that the minimum portion of a confession 
niade to a police officer or of information given 
to him should be admitted into evidence which 
might reasonably be held to relate distinctly and 
Positively to the fact discovered and which is 
necessary to be proved in order adequately to ex¬ 
plain such discovery. 

Consequently, the statement of the accused made 
while in police custody, that he had himself buried 
a . g “| 1 at a certain place, leading to the discovery 
°*a j * un * n that place, is admissible in evidence. 

And where on such an information, the unlicens¬ 
ed gun was recovered from the RaUway premises 


within the Railway fencing, which place was 
accessible to tbe public: 

Held, that although the place was accessible to 
the public and a path was running close by, no 
member of the public could have ordinarily got at 
the gun inasmuch as it was concealed from view, 
whereas the accused could have access to it at op¬ 
portune moments and in the eye of the law, he 
must be deemed to be in possession and 
control of the gun. A.I.R. 1937 All. 497 = 1937 
A.L.J. 715 = 38 Cr.L.J. 910 ( 2 ) = I.L.R, ( 1937 ) All. 
710=1937 A.W.R. 616=170 Ind. Cas. 453 - 

-S. 27 —Discovery. 

Criminal trial — Recovery of blood-stained knife 
at instance of accused not self-sufficient evidence 
when testimony of eye-witnesses is unsatisfac¬ 
tory. 38 P.L.R. 215 . 

-S. 27 —Discovery. 

Statement by person not in police custody and 
which did not lead to discovery of any property 
by police is inadmissible—Investigating officer 
deliberately absenting himself when production of 
stolen property by accused is expected to be made 
and deputing this business to outsider—Procedure 
condemned as unusual. 1936 M. W. N. 835 ( 837 ). 

-S. 27—Discovery. 

When the accused, when questioned, offered to 
indicate the place where the property was and his 
master’s keys having been obtained, he took Police 
to the spot and entering the room retrieved the 
currency notes himself from underneath a pile of 
firewood: 

Held, that the statement led to the discovery of 
the property and was therefore, admissible under 
S. 27 . 18 N. L.J. 342 = 37 Cr.L.J. 718=162 Ind. 
Cas. 779 . 

-S. 27 —Discovery—Fact previously dis¬ 
covered by Police. 

Section 27 permits as much information to be 
admitted in evidence, whether it amounts to a con¬ 
fession or not, “as relates distinctly to the fact 
thereby discovered”. If a fact has been previously 
discovered by the police, S. 27 would riot apply. 
A.I.R. 1934 Lah. 786 =36 P. L. R. 40*=36 Cr. L- J. 
313 = 153 Ind. Cas/ 228 . “ 

-- S. 27 —Discovery—Information to the Police 

—Discovery not in consequence of the in*- 
formation. 

Where the accused was the first person to tell 
the police about the presence of the dead body 
of the deceased in a well and that he had put 
it there, and the body was discovered long before 
the police reached the spot, in consequence of 
the information, by some one else, though the 
police had no knowledge of it: 

Held, that it could not be said that the body 
was discovered in consequence of the information 
of Hie accused. His statement to the police, 
therefore, would not come under the purview of 
S. 27 . Under the circumstances the information 
was tantamount to a statement of incriminating 
nature and was inadmissible in evidence. A.I.R. 
1934 Lah. 313 = 35 P. L. R. 203 = 36 Cr.L.J. 189 — 
152 Ind. Cas. 565 . 

_S.27 —Discovery—Recovery of weapon from 

accused—Confession of accused mentioning 
such weapon as weapon pf offence— Court 
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believing and acting upon the confession— 
Effect of. 

Where a weapon has been recovered from the 
accused and the court believes his confession 
and acts upon it, the mention of a weapon in 
the confession as the weapon of offence sufficiently 
connects the weapon with the offence. A.I.R. 1934 
Lah. 51=35 Cr. L.J. 709=148 Ind. Cas. 424. 

-S. 27—Discovery—Statements leading to 

discovery. 

A statement which leads to discovery of hidden 

articles is admissible under S. 27 even if made 
in the presence of the Police. A.I.R. 1933 Mad. 
233 = 64 M.L.J .88 = 1932 M.W.N. 801 = 37 M. L. 
W. 220 = 56 Mad. 231 = 34 Cr. L.J. 481 = 143 Ind. 
Cas. 46. 

_S. 27 —Discovery—Statements not directly 

bearing upon discovery. 

Only statements which directly bear on the 
discovery of property are admissible under S. 
27, and confessional statements not directly 
bearing upon the discovery are inadmissible. 

Where two guns said to be used in dacoity and 
taken on loan by two accused were recovered 
from certain persons on information given by 
the accused that they used them in the dacoity, 
and it appeared that the persons from whom they 
were recovered were both licence-holders of the 

Held, that it could not, by any stretch of imagi¬ 
nation be held that there was any “discovery’ 
in the case of these guns within the meaning of 
S. 27. A.I.R. 1933 Nag. 252 =35 Cr.L.J, 594 = 
148 Ind. Cas. 157. 

-S. 27 —Discovery—Statement that hatchet 

produced was the one with which murder was 
committed—Statement not leading to discovery 
of hatchet. . 

Per Smith J.— Section 27 must be strictly 
construed. Where a statement made to the Police 
that a certain hatchet was the one with which 
the murder was committed, has not led to the 
discovery of the hatchet, the statement should not 
be allowed to come into evidence. A.I.R. 1933 
Oudh 404=10 O.W. N. 937=35 Cr.L.J; 192=146 
Ind. Cas. 905. ' ' 

—^S. 27 —Discovery—Places already known 
are not places “discovered” within S. 27. 
.Incriminating admissions of an accused before 

S olice officers cannot be said to lead to the 
iscoveiy of several places pointed out by the 
accused where they are already known and can¬ 
not be said to have been “ discovered ” in 
consequence of the said admissions within the 
meaning of S. 27. 12 Mad. 153, Foil. 120 Ind. 
Cas. 210 = 31 Cr.L.J. 15 = 13 A. I. Cr. R. 157 = 
1929 Cr. C. 673= A.I.R. 1929 Nag. 350. 

-S. 27— Discovery—Fact known to police 

cannot be re-discovered on statement of accus- 
sed. ! . '' 

A fact known to the police cannot be re-discover¬ 
ed on the statement of an accused person so as to 
make such statement or such incriminating conduct 
admissible under S. 27. 120 Ind. Cas. 81 = 1929 Cr. 
Q. 678=30 Cr. LJ. 1121 = A.I.R. 1929 Sind. 250. 

— S. 27—Discovery—Accused admitting pos¬ 
session of property—Property produced by 

accused himself—Statement of accused is ad¬ 
missible. 

The statement of an accused that he had m 
possession certain stolen property is admissible in 


evidence even though he himself produced the pro ; 
perty. (14 M.L.W. 418 , Foil.). It makes no 
difference whether the accused himself digs out 
the property from the place where it is hidden or 
whether on information given by him some one else 
digs up the the ground and produces the property. 
26 M-L.J. 352 , Appr. 93 Ind- Cas. 42=50 Mad. 
274 = 27 Cr. L.J. 394 = A.I.R. 1926 Mad. 638 . 

-S- 27—Discovery—Information not leading 

to discovery. 

Where the finding of a corpse was due not to 
anything that the accused had said but to his 
conduct in pointing out that place, a record of the 
accused’s conduct is admissible in evidence. But 
statements of the accused in consequence of which 
nothing was discovered should not be admitted in 
evidence. 13 Bom- L.R. 499=12 Cr. L J. 419 11 

Ind. Cas, 613 . 


_S. 27 —Discovery of articles by accused in 

his house is a fact discovered within S. 27 . 

The discovery of the ornaments at his house by 
accused is clearly a fact discovered within the 
meaning of S. 27 , and is admissible in evidence. 
73 fnd.Cas. 62=21 A.L.J. 143=45 A 11 . 300=4 L.R.A. 
Cr. 13 = 24 Cr. L. J. 526 = A.I.R. 1923 All. 352 . 


-S. 27—Discovery — Knowledge of facts by 

persons other than the police is immaterial. 

Though facts are already known to persons other 
than police officers, such facts cannot be said to be 
not discovered in consequence of information 
received within the meaning of S* 27 of the Evi¬ 
dence Act. The language pf the section and its 
place in the Evidence Act make it clear that the 
discovery therein referred to is discovery to or by 

police officers. 49 Cal. 167 = A.I.R. 1922 Cal. 342. 

S. 27—Discovery—Information leading to 


discovery of property — Person made to show 
the places where discovery had already been 
made—Evidence is not admissible. 

Once property has been discovered in conse¬ 
quence of information received from a suspected 
person, it cannot be re-discovered in consequence 
of information received from another suspected 
person. It is only the information that was given 
by the first- person and which led to the actual dis* 
cbvery which may be proved under the terms of 
S. 27 of the Evidence Act. 64 Ind. Cas. 502rr? 
P.L.R. 1922=23 Cr. L.J. 22 = A.I.R. 1922 Lah. 3\5. 

-S. 27—“Discovery” means discovery to or 

by Police. - 

If and when certain facts are deposed to as dis¬ 
covered consequence of information received from 
the accused when in custody of the police, so much 
of the information as relates distinctly to the fact 
or facts there by discovered will become admissible* 
The discovery referred to in S- 2~ is discovery to 

or by Police Officers. 11 Cal. 635, Foil. 62 Ind. Cas* 
578=25 C.W.N. 788 = 22 Cr. L.J. 562=A.I.R. 1921 
Cal. 111. 

-Ss. 27 and 26, 25 and 24 — Discovery 

pursuance of confession—Police officer— Ad¬ 
missibility of statement. . 

When a confession as a whole is excluded 
whether by reason of S. 26 or 25 or 24, so much 0 
the information, given by the person making tft 
confess'on when the accused was in custody* a 
distinctly relates to a relevant act thereby discover¬ 
ed, becomes admissible. When the accused 
produced the articles said to be discovered! 
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much of the information as set the police in motion 
and led to the discovery is admissible. Per Huda 
J. —Under S. 27 only so much of the information 
whether amounting to a confession or not as relates 
distinctly to the fact thereby discovered may be 
proved. Even if a single statement contains more 
information than what is contemplated in S. 24 , the 
statement is not to go in as a whole nor is it to go 
in as a statement at all, but what is admissible is 
the particular information given by the statement 
which led to the discovery. S- 27 of the Evidence 
Act, qualifies not only Ss. 25 and 26 but also S. 24 
all three of which lay down general rules excluding 
confessions and the same broad grounds underlies 
alt the three. 45 Cal. 557 = 22 C-W.N. 213 = 27 
C.L.J. 148=19 Cr. L.J. 305 = 44 Ind. Cas. 321 . 

-S. 27 —Discovery—Confession not leading 

to discovery of anything. 

When a person accused of murder offered to 
show to the police the scene of the murder and the 
place where the deceased’s things concealed both of 
which had already been disclosed, by an accomplice, 
Held, that the conduct of the accused in this 
respect was inadmissible in evidence against him. 
19 Cr. L.J. 42 = 42 Ind. Cas. 1002 . 

-S. 27 —Discovery—Information leading to 

discovery—Hiding place not his own. 

Though a person points out a place not his own 
where stolen property is concealed, the Court 
should not conclude that the person had received 
or retained it. (17 A. 576 ; 20 P- R. 1905 Cr. R.). 
The mere knowledge of the place of concealment 
does not show that the person having such know¬ 
ledge actually received the stolen articles or 
participated in the act of concealment. 1 P. R. 
1917 Cr.= 18 Cr. L- J. 490 = 39 Ind. Cas. 330 . 

- S. 27 —Discovery as a result of a statement 

of the accused—Statemant, admissibility of. 

A statement is admissible in evidence under S. 27 
when as a consequence of it, there is a discovery 
incriminating the person making the statement. 
72 P.L.R. 1916 = 24 P.W.R. 1916 , Cr.= 17 Cr. L. J. 
183 = 50 P.W.R. 1915 Cr. =33 Ind. Cas. 823 . 

-S. 27 —Discovery—Fact discovered—By two 

persons together. 

When two persons are taken together to point 
out murdered bodies or stolen property, the evi¬ 
dence of joint discovery is altogether inadmissible 
againgt both unless it is conclusively proved which 
of the two discovered the bodies. 8 P.W.R. 1909 
Cr.= 10 Cr. L.J. 321=3 Ind. Cas.. 622 . 

——S. 27 —Discovery—Inducement by police. 

.In cases of discoveries made on information 
given by the accused, it is necessary to consider 
whether it has been the result of a promise held 
out. In some cases the fact that the discovery was 
induced by a promise would raise a doubt as to the 
genuineness of the discovery and render the evi¬ 
dence almost worthless. 31 All. 592=10 Cr.L.J. 
212=3 Ind. Cas. 26 . 


6 . Discovery of irrelevant fact. 

27—Discovery of irrelevant fact—Infor¬ 
mation, causing discovery—Mere existence of 
information by which discovery was 
facilitated docs not make the information 
inadmiasible under S. 27. 

The information received from the accused which 
*>»• led to the discovery docs not cease to be the 


information causing the discovery simply because 
such discovery was facilitated by other assistance 
as well. When a fact is once discovered in conse¬ 
quence of information received from some source, 
any futher information subsequently received from 
any other source cannot be said to be the informa¬ 
tion whereby the fact is discovered. But the mere 
plurality of information received before discovery 
shall not necessarily take any of these informations 
out of the section. In a suitable case, it is possible 
to ascribe to more than one accused the informa¬ 
tion which leads to the discovery. A.I.R. 1942 Cal. 
593= 1 .L.R. (1942) 1 Cal. 436 = 46 C-W.N. 180 = 44 
Cr. L.J. 145 = 75 C. L.J. 507 = 204 Ind. Cas. 111 . 

■-Ss. 27 , 30 —Fact discovered must be relevant 

fact and object material object—Fact, if can 
be made relevant by evidence aliunde—Absence 
of such evidence—Statement connecting fact 
discovered with offence and making it relevant. 

The fact deposed to and the fact discovered 
obviously must be relevant and the fact or thing 
discovered can only be relevant if it is connected 
with the offence of which the accused is charged, 
and the confess'on should be a confession of the 
offence charged and not of anything else. Before 
the statement is given in evidence, it must be shown 
that fact discovered is a relevant fact and that the 
object is a material object. In cases where the 
things discovered as a result of the accused’s in¬ 
formation are proved to be property stolen from a 
person and the subject of the charge or worn bv 
the victim of a murder, just before the murder is 
commuted, the property so discovered is directly 
connected with the crime and the fact thereby 
discovered relevant. It can be made relevant by 
evidence aliunde, and it can be made relevant by 
the statement of the accused itself. If there is no 
evidence aliunde, then the Police will not be set in 
motion unless the fact discovered is connected 
with the case under investigation and if it is the 
accused’s statement which connects the fact dis¬ 
covered with the offence and makes it relevant, 
then even though that statement amounts to a 
confession of the offence, it must be admitted 
because it is that that has led directly to the dis¬ 
covery of the fact: 

Held, applying the above reasoning to the case in 
question, that the earlier part of the statement that 
the accused and G killed the victim by gagging his 

mouth with a cloth and throttling his neck with 
hands and also by putting a rope and pressing it, 
connected the rope and the cloth gag directly with 
the offence and hence was admissible in evidence 
under S. 27 . 

Held, also, that the statement that the bottle 
would be found in the dung heap, etc-, was not a 
confession but it constituted ‘information’ leading 
up to the discovery of a fact which fact was made 
material because there was evidence that at a time 
material to this case, the accused was in the near 
vicinity of the scene of murder carrying a botile 
and intoxicated. A.I.R. 1937 Mad. 618=1937 
M.W.N. 442 = 46 M.L W. 152 = 1937-2 M.L.J. 60 = 
38 Cr.L.J. 1027 -I.L.R. ( 1937 ) Mad. 695=171 Ind. 
Cas. 245 (F.B), 

-S. 27—Discovery of irrelevant fact. 

The Court 9 hould not, under cover of the provi¬ 
sions of S. 27, allow the discovery of ordinary 
articles like lathis, knives, stick and clothes to he 
introduced 90 as to admit what are practjcaljy 
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confessions to the Police, and the discovery ought 
to be of a fact which is directy connected with the 
crime apart from the statement itself. A.I.R. 1936 
Nag. 23 = 18 N. L. J. 116=31 N. L. R. 256 = 37 
Cr. L.J .460 = 161 Ind. Cas. 8. 

——S. 27 —Discovery of irrelevant fact—Produc¬ 
tion of gandasa neither blood-stained nor 
proved to have been connected with crime— 
Confession, if admissible. 

\yhere the accused produced a gandasa from a 
pond but it was neither blood-stained nor proved to 
have been connected with the crime : 

Held, that the confessional statements were not 
admissible in evidence. A. I. R. 1935 Lah. 433 = 37 
P.L.R. 83 = 36 Cr.L.J. 1195 = 157 Ind. Cas. 735 . , 

- S. 27 —Discovery of irrelevant fact. 

Section 27 has nothing to do with the question 
whether the fact discovered is or is not relevant. 
115 Ind. Cas. 6 = 10 Lah. 283 = 30 P.L.R. 197=11 
L.LJ. 159 = 30 Cr.L.J. 414=12 A. I. Cr. R. 382 = 
A.I.R. 1929 Lah. 344 (F. B.). 

-S. 27 —Discovery of irrelevent fact—Con¬ 
fession to police—Discovery of fact irrelevant 
to inquiry does not make confession admis¬ 
sible. 

In a case where an accused is charged with 
murder by poisoning, the fact that at some pre¬ 
vious date the accused had treated another person 
with arsenic for a bad leg is not relevant in any 
way and the discovery of the fact in consequence 
of a statement made by the accused to the police 
cannot make this statement admissible. 105 Ind. 
Cas. 683 = 6 Pat. 611 =9 P L.T. 377 = 28 Cr.L.J. 971 
= 9 A.l.Cr.R. 118 =A.I.R. 1928 Pat. 22 . 


7. Duty of Court. 

——S. 27—Duty of Court—Construction—State¬ 
ment of accused—How far admissible—Duty of 
Investigating Officer and of Court. 

The use of the words “so much of such infor¬ 
mation” in S. 2 ^ of the Evidence Act clearly pos¬ 
tulates that long and detailed statements uncon¬ 
nected with any fact thereby discovered are not 
-to be proved. That information alone is prov¬ 
able which advances the investigation of the police 
in any way. It should be information of a rele¬ 
vant fact and there must be some fact discovered 
as a result of the information. It is for the In¬ 
vestigating Officer to record the words of the 
accused persons andl it is for the Court to see 
what portion or portions should be allowed to be 
proved. It is not for the investigating officer to 
make a selection. He must record the informa¬ 
tion given by the accused. It is for the Court 
to consider the admissibility of the information, 
in doing so the Court must not allow extensive 
statements unconnected with any fact discovered 
thereby to be tendered in evidence. I. L. R. ( 1948 ) 

« 5 I 1948 Nag - 78=49 Cr - L - J- 66 = 

^Thow 7 t7b“ t r y ec 0 o f rd C e°d Urt ~ StatementS Under S ' 

are o^mav"^ n ade Ki y an accuscd Person which 

cleariyS cSrS°n able Un , der S ' 27 ’ should be 

concerned 4 Th^ii 3 ' r ^° u rded b * tbe Police Officers 

Person, that Ut should be recorded in the first 

actual words of^ Say ’ 3S j fa ™ as P° ssibl e in the 

Paraphrased QhS® accus . ed - They should not be 

be used in evidenr« U J ly * what a man sa y s is *0 
evidence, his own words should be used 


and not a rendering into third person of the 
purport of his statement. With such a record of 
the statement before him, it will then be for the 
trial Judge to decide how much of it is admissible 
under the section. A.I.R. 1937 Mad. 618=1937 
M.W.N. 442=46 L. W. 152= (19371 2 M.L.J. 60= 
I.L.R. (1937) Mad. 695=38 Cr. L. J. 1027=171 
Ind. Cas. 245 (F.B). 

; -S. 27—Duty of Court—Statement by accused 

how to be recorded by police—Duty of Court 
in considering such a statement. 

Statements made by an accused person which 
contain information provable in evidence under 
S. 27 should be clearly and carefully recorded 
by the Police Officer, and they should be recorded 
in the first person, that is to say, in the words 
used by the accused. They should not be para¬ 
phrased. Obviously, if what a man says is to 
be used in evidence, his exact words should be 
used and not what a Policeman or any one else 
says he said. When the Police have recorded 
the statement, it will in each case be for the 
trial Court to decide how much of the statement 
is admissible, under S-27, that is to say, how 
much of such information as relates distinctly 
to the fact discoverable may be proved. And in 
considering that, the Court should bear in mind 
the fact that so much of such information 
whether it amounts to a confession or not may 
be proved, provided that it relates distinctly to 
the fact thereby discovered. 1937 M. W. N. 441 
= (1937) 2 M.L.J. 32 = 38 Cr. L. J. 1025 = 171 
Ind- Cas. 225. * 

-S. 27—Duty of Court—Confession induced 

by threat or promise—Retracted confession 
challenged by the defence—Duty of Judge. 

Where a confession describes in the greatest 
possible detail a whole series of crimes which had 
been committed, it has been retracted and it is ob¬ 
vious that the confessing accused was implicated 
in each one of them, and the confession has been 
taken at extraordinary length throughout a con¬ 
siderable number of days, and the voluntary 
character of the confession is challenged by the 
defence, the Judge should make a thorough enquiry 
to see whether, in fact, the confession was volun¬ 
tary, as it is most likely that such a confession has 
been induced by some promise or hope held out 
to or threat made to the accused. The proper 
course in such a case is c or the Judge to examine 
the accused on these points in the absence of the 
jury and to assertain from him what it was that he 
stated and what the Police said and promised. A. 
I.R. 1933 Cal. 835=34 Cr.L.J. 1087 = 145 Ind. Cas. 
863. 

-S. 27—Duty of Court, . , 

Per Broomfield, J.—In order to apply ,S. 27 it is 
necessary to know exactly what the statements re¬ 
lied upon are; because they are admissible only so 
far as they lead to the discovery of some fact and 
no further. 11 B.H.C.R. 242, Rel. on. 32 Bom. L.R. 
574 = 126 Ind. Cas. 876=A.I.R. 1930 Bom. 244. 

-S. 27—Duty of Court—Court must be very 

cautious. * I 

(Obiter).—Bald evidence introduced through the 
mouth of a prosecution witness to prove the con¬ 
fessions of an accused under cover of S.27 ought 
to receive very little credence by the Court, more r 
especially when the accused stands charged with | 
grave offence as as attempt to murder and parti* 
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cularly, when more direct evidence to prove the 
same points are available to the prosecution and 
which they do not take care to produce before the 
Court. 120 Ind. Cas. 210=13 A. I. Cr. R. 157 = 31 
Cr.L.J. 15 = 1929 Cr-C. 673 = A.I.R. 1929 Nag. 350. 

8- Evidentiary value. 

S. 27—Evidentiary value—Police recover¬ 


ing pistol wrapped up in piece of cloth of accus¬ 
ed’s coat—Information given by accused him¬ 
self —Evidence indicating Police themselves 
wrapping up pistol in said piece of cloth. 

On information given by the accused a pistol 
alleged to be wrapped up in a piece of cloth torn 
from the coat of the accused was recovered. The 
evidence indicated that the police who had removed 
the accused’s coat from his person must have torn 
the piece of cloth from the coat and wrapped it 
round the pistol in order to connect the accused 
with the murder : 

Held, that no value could be attached to the evi¬ 
dence of the recovery of the pistol. A.T.R. 1941 
Lah. 471=43 P. L. R. 600=43 Cr.L.J. 268= 197 Ind. 
Cas. 801. 

-S. 27—Evidentiary value — Confessional 

statement must be voluntary. 

The general rule that a confession should be vo¬ 
luntary should apply to a confessional statement 

under S. 27. . 

Where a person had been persistently questioned 
for hours, throughout being under arrest, this 
process is such as to taint any result which may 
arise from it. It is a clear breach of the police in¬ 
structions which are not to pester people who are 
under arrest. The statement thus extracted can¬ 
not be considered as voluntary confession and is 
not receivable in evidence. A.T-R. 1940 Mad. 12 = 
1939 M.W.N. 873 = 50 L-W. 435 = 41 Cr. L-J. 242= 
185 Ind. Cas. 829. 

-S. 27—Evidentiary value—Corroboration of 

particulars not already known to Police— 
Value of. 

Corroborative evidence about particulars not 
already known to the Police and which are dis¬ 
covered in consequence of information given by 
an accomplice is of greater value than corrobora¬ 
tive evidence about matters known to the Police 
before any information is received from an accom¬ 
plice. A.I.R. 1941 Oudh 130= 1941 O.W.N. 133 = 
42 Cr.L.J. 165 = 1941 A.W.R. 59=191 Ind. Cas. 466. 

——Ss. 27 and 31—Evidentiary value. 

- It has long been a well established and salutory 
Practice to require material corroboration of the 
confession of the accused. It is unsafe to convict 
the accused upon that evidence alone. 1935 M.W. 

N. 1288 (2). 

— —Ss. 27, 30 and 114—Evidentiary value— 
Information by accused —Retracted confession 
—Corroboration. 

To bring an information by accused under S. 27 
the information must have had the direct effect 
of leading to the discovery of the stolen property. 
Unless a confession is corroborated in material 
Particulars and by independent testimony it should 
not be the basis of a conviction. 11 L.W. 8=21 

Cr£J. 79=54 Ind. Cas. 479. 


WfEXX-*" • y * V** ■W’M' K* "V •$ > 

ST'S; £ 7 —Evidentiary value—Joint discovery— 

Track evidence. 


more than one accused person in custody of the 
police point out this or produce that jointly, such 
an evidence of joint discovery is not sufficient 
for a conviction. 3 Ind. Cas. 622. Foil. 9 P.W.R. 
1914 Cr. = 63 P.L.R. 1914=15 Cr.L.J. 499 = 24 
Ind. Cas. 587. 

S. 27—Evidentiary value—Information lead- 

• . _ — a • • . i _A 


- - —-U • 4* / - 1—d V —-- *-- 

ing to discovery—Place already pointed out. 

The fact of pointing out the place where the 
murdered body is found strongly corroborates 
the confession in a very material particular. 
But its value is reduced when the place has already 
been pointed out by another co-accused. (Ratti- 
gan and Shahdin, J. J.) 10 Cr.L.J 584 = 24 P.W.R. 
1909 Cr.= 153 P.L.R. 1909 = 4 Ind. Cas. 429. 

9. How much can be proved. 

•S. 27—How much can be proved—Admis- 

. . . a a • _ % „ . J 


sibility of first information report by accused— 
Limits of. 

A person accused of murder had made the first 
information report himself. It consisted of three 
parts. In the first part the accused described the 
events, which led to the murder. The second 
part dealt with the murder proper. The third 
part dealt with the subsequent events and in the 
end of the report the accused dictated that he had 
put the blood-stained axe in a fence. 

On a question as to the portions of the first 
information report that are admissible, 

Held: The third portion of the report which led 
to the discovery of the axe would be admissible 
under S. 27 of the Evidence Act. A.I.R. 1950 
Ajmer. 75. 

S. 27—How much can be proved—State 


ment to police leading to discovery—Admis¬ 
sible portions—Test. . 

It is only that portion of the confession made 
to a police officer or of information given to him 
by an accused person which might reasonably be 
held to relate distinctly and positively to the fact 
discovered and which is necessary to be proved in 

order to adequately explain such discovery that 

would be admissible under S. 27 of the Evidence 
Act. So where an accused lias stated that he 
had kept the stolen articles with a particular per¬ 
son and they are recovered from that person, the 
statement of the accused would be admissible in 
evidence. A.I.R. 1950 All. 615. 

-S. 27—How much can be proved—Admis 

1 n . _ j a. ^ * * t cr n \t t 


, Track 
» made 


is of no value if the comparison 

— _ . ^ «1 rl 


sibility under—Statement of accused, “I gave 

the dynamo and light to V .I got back 

from V the dynamo light.and the 

dynamo stolen from my next house and sold 
them to X for Rs. 15 ” 

The charges against accused 1 where in the 
alternative, (1) that he broke into the house of 
P.W. 1, and committed theft of a bicycle and / 
that he dishonestly possessed a dynamo and nght 
which formed part of the bicycle alleged to have 
been stolen. The bicycle was stolen on 6th 
December, 1946. The bicycle itself was aban¬ 
doned. Only the light and dynamo were removed 
On the day of his arrest on 27th June, 1947 
accused 1 made a statement to the Sub-Inspector 
of Police saying inter alia, “I gave the dynamo 
and the light to Venkataswami (accused 2). . . . . . 
I got back from Venkataswami the dynamo light 

.and the dynamo stolen from my next 

house and Bold them to (X) the proprietor of ^ 
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soda factory near the Pillayar temple in 
Anuppapalayam for Rs. 15." 

The light was recovered from the possession of 
accused 2 but there was no independent evidence 
to show that accused 1 gave the light to accused 
2. The dynamo was recovered from X who also 
gave evidence that he purchased it from accused 
1. In the circumstances, 

Held:—(1) The portion of the statement, ‘T 
sold the dynamo to X” is admissible in evidence 
as the statement led to the discovery of the sale 
by accused 1 to X and the conviction of accused 1 
for possession of the dynamo was justified on 
the admissible portion of the statement ai*:d the 
substantive evidence of X that he purchased the 
dynamo from accused 1. 

(2) All that was discovered on the basis of the 
statement was possession of the light with 
accused 2 and not original possession with accused 
1 and subsequent transfer of that possession 
from accused 1 to accused 2. So the portion of 
the statement, “I gave the dynamo and light to 
Venkataswami" is not admissible in evidence, 
since the requirements of S. 27 of the Evidence 
Act were not satisfied. (1947) 1 M.L.J. 219 = 

L. R. 74 I.A. 65 = I.L.R. (1948) Mad. 1 (P. C.) 
relied on. 1950 M-W.N. 297 = A.I.R. 1950 Mad. 
613 = 4 A.I.Cr.D. 575 = 51 Cr. L. J. 1531 = (1950) 1 

M. L.J. 467. 

-S. 27 —How much can be proved—Construc¬ 
tion—Statements of accused—Extent of admis¬ 
sibility. 

The extent of the statement admissible under 
S. 27, does not depend upon whether the extent 
serves to corroborate or not the other evidence 
in the case. The only limitation is that the 
extent must relate distinctly to the facts dis¬ 
covered, subject to its relevancy being proved by 
other evidence- Case-law discussed- 62 L.W. 
768= A.I.R. 1950 Mad. 108 = 51 Cr.L.J. 445 = 1949 
M.W.N. 512= (1949) 2 M.L.J. 451. 


-S. 27—How much can be proved—Construc¬ 
tion—Statement leading to discovery—What 
amounts to—Extent of statement admissible. 

S. 27 of the Evidence Act, being an exception 
to the general rule that a confession made by a 
person while in police custody cannot be proved 
as against him unless it has been made before a 
Magistrate, has to be interpreted as strictly as 
possible. During the police investigation follow¬ 
ing a dacoity. the accused made a statement to 
the police Officer and the panchas which was re¬ 
corded in the panchnama: “About three months 
ago I had gone along with some others and after 
breaking open the A. Bank had stolen the amount 
therefrom and I will produce the amount that is 
with me now at my house at M. of the A. Bank 
Dacoity.” .... “So saying he took us, the 
panchas and the police, to M. in a bus—and there 

at his house he produced Rs. 40 in currency 
notes. J 

t* 1 ** out of the statement made the only 
JJ? ^miss.ble was “I will produce the money” 
230 n St ^ inadmissible under S. 27. 
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as also supplies information in consequence of 
which a discovery is made, is not admissible in its 
entirety under S. 27 of the Evidence Act but only so 
much of it can go in as relates distinctly or imme¬ 
diately to the discovery. Where the statements made 
by the accused were that they had cut up the dead 
body in a Khasia field, that they had thrown the 
pieces of the body into the river and that they had 
buried the clothes of the deceased, and the facts 
discovered in consequence of the statements were 
merely that at a place in the Khasia field were found 
blood-stained log of wood, some pieces of bone and a 
string said to have been worn by the deceased, that 
at a place on the river bank were found the clothes 
said to have been worn by the deceased when he 
was last seen alive and that a human foot which 
might have been that of the deceased was recovered 
from the river. 

Held, that the statements that they cut up the 
dead body or that they buried the clothes or that 
they threw the pieces of the dead body into the 
river, were entirely inadmissible in evidence as they 
did not relate distinctly to the facts thereby discovered. 
50 G.W.N. 88 = A.I.R. 1946 Gal. 452 = 228 Ind. Cas. 
24=48 Cr. L. J. 46 . 

- S. 27 — How much can be proved—Construc¬ 
tion—Confession leading to discovery of fact— 
Admissibility—Extent of confession provable. 

S. 27 itself is a proviso to Ss. 25 and 26 , and must 
be construed strictly and in accordance with the 
limitations which the language of the proviso imposes 
upon the proof of certain statements made by an 
accused person. The fact discovered must be con¬ 
nected with the accused so as in itself to be a 
relevant fact against him. Only 6 uch particular part 
of the confession as set the person to whom it was 
made in motion, and led to his ascertaining the fact 
or facts of which he gives evidence can be proved. 
I.L.R. ( 1946 ) Kar. 194=230 Ind. Cas. 118=48 Cr.L.J. 
5 i 6 =A.I.R. 1947 Sind. 36 . 

- S. 27 — How much can be proved—Construc¬ 
tion—Information leading to discovery of fact— 
Admissibility—Extent of. 

What can be admitted under S. 27 , Evidence Act, 
is so much alone of the information alleged as distinctly 
and immediately relates to the facts thereby dis¬ 
covered. Information as to past user, or the past 
history, of the object discovered or produced cannot 
be admitted. 1947 P. C. 67 ; 1932 B 0 m. 285 ; 1929 
Lah. 344 (F. B.); 26 Mys. C. C. R. 179 ; 26 Mys. C. C. 
R. 27 foil ; I. L- R. (*937) Mad. 695 , not foil. 3 
A.I.Cr.D. 529 . 

- S. 27 — How much can be proved — Joint state¬ 
ments of two accused persons—Admissibility- 
Extent—Evidence to be led by prosecution. 

Where it is alleged that two of the accused 
persons made statements leading to the discovery of 
some fact, evidence must be led to indicate which 
of them first made the statement which led to the 
discovery, and only the statement made by the first 
individual and only so much of it as related distinctly 
to the fact discovered can be admitted in evidence 
against him under S. 27 of the Evidence Act, The 
statement of the other accused cannot be used in 
evidence. If, however, the prosecution are in a posi¬ 
tion to establish that the statements or the action 
which led to the discovery were actually made, or 
took place, simultaneously—a state of affair* which, 
though not perhaps entirely impossible, is certainly 
distinctly improbable—evidence in regard to the 
simultaneous statement or the simultaneous action 
would not be entirely shut out by the section, hut 
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there must be clear and satisfactory evidence on 
this point such as will enable the Court to decide and 
to Rive a specific direction to the jury whether the 
evidence is admissible against both of the accused or 
against either and if so, against which. 50 C. W. IN. 
88 =A.I.R. 1946 Cal. 452 = 228 Ind. Cas. 24—48 Cr - 

L. J. 46. 

_S. 27—How much can be proved—Portion of 

confession, admissibility. , , , 

Only such portions of a confession as lead to tne 

discovery of some fact material to the case can be 

admitted. A.I.R. 1942 Mad. 444 = 55 L.W. 

( 1942 ) 1 M.L.J. 517 = 43 Cr. L. . 1 . 750=1942 M.W.N. 
443=201 Ind. Gas. 461 . 

-S. 27—How much can be proved—Scope- 

only that part of statement of accused which 
leads to actual discovery of facts is admissible. 

An accused who was charged of murder by striking 
the deceased with an hatchet made two statements; 
the first being “I am going to produce the hatchet with 
which the murder was committed” and the second wa«, 

‘‘I am going to show you the place where S. (deceased) 
is buried.” With regard to the question whether the 
two statements could be proved against the accused 
under S. 27 : Held, that as regards the first statement, 
there was not the remotest relation for the purposes ot 
S. 27 , between the two parts thereof, i. e. I am 
going to produce the hatchet” and ' with which e 
murder was committed.” What led to the discovery o 
the hatchet was the statement “I am going to produce 
the hatchet.” Only that much of the statement made 
by the accused could be proved under S. 27 whic 
related distinctly to the fact thereby discovered; an 
therefore the former part and not the latter part 
could be admissible in evidence as against the accused. 
The second statement, however was admissible. e 
part of the second statement, “where S is buried was 
distinctly related to another part thereof. 1 . e., I am 
going to show you the place”; and as the dead body 
of S was found in fact buried, the whole j^atement 
was properly proved. I.L.R. ( 1948 ) Kar. 194 —A. 1 . K* 
1947 Sind. 36=230 Ind-Cas- 118 = 48 Cr. L. J. 510 . 

-S. 27—How much can be proved—Statement of 

accused in police custody—Admissibility, extent o . 

Even an incriminating statement made by an ac¬ 
cused person in the custody of a Police Urncer is 
admissible provided ( 1 ) it has led to the discovery ot a 
fact, that is to say, a fact relevant to the inquiry, an 
( 2 ) it distinctly relates to the fact thereby discovered. 
Only so much of the information whether it *s incri¬ 
minating or not, as leads directly and immediately to 
the discovery of the fact that is admissible. A.l.K. 
1944 Bom. 331=46 Bom. L-R. 546 = 218 Ind. Gas. 

43=46 Cr. L. J. 383 . 

-S. 27—How much can be proved—Confession 

made to police after long questioning Statemen 
not voluntary leading to discovery of weapon. 

A confession of murder made by the accused to the 
Police after six hours’ questioning is not a 
statement and is not admissible in evidence. But t 
statement, so far as it leads to the discovery ot a 
weapon, would be admissible in evidence under b. 7, 
Evidence Act, though not voluntary. A.l.K. |94 
Mad. 136=1939 M.W.N. 1134—50 L-W. 742 4 

Cr.L. J. 323 = ( 1940 ) 2 M.L. J. 35= * 86 ^ Cai * 484 

-8. 27—How much can be proved— Informa¬ 
tion by accused, admissibility of. 

Under 8 . 27, Evidence Act, only as much <>? *« in¬ 
formation given by the accused as relates ,, 

8m fact of the discovery can be proved, "““gF 11 
IQWmts to 4 confes f ion pr not, ip 37 M.W.N. *»*• 


S. 27—How much can be proved. 


—On information contained in confession police 
visiting place whcie arms were concealed- Arms iouna 
—Conversation between accused and police at time of 
search—Conversation is admissible in evidence. A.LR. 
1936 Cal. 316 = 63 G. L. J. 232 = 37 Cr. L. J. 775 —63 
Cal. 1053= 163 Ind. Cas. 41. 

-S. 27 —How much can be proved. 


Where stolen articles were already recovered, evi¬ 
dence regarding a subsequent confession by accused as 
to mode of disposal and to his pointing of house m 
which they were disposed, was not admissible. 1936 
M.W.N. 1378. 

Ss. 27 , 24 —How much can be proved—Confes¬ 


sion irrelevant under S. 24—If admissible. 

Section 27, cannot operate to make admissible m 
evidence a confession which would otherwise be irrele¬ 
vant under S. 24. Only that part of the confession 
will be made admissible in consequence of which a 
fact deposed to was discovered. A.I.R. 1934 Lah. 
4I7 = 3 6 Cr.L.J. 211=37 P-L R. 25=15 Lah. 856- 

152 Ind. Cas. 998. 

-S. 27—How much can be proved—Whole of 

statement leading to discovery, if admissible. 

Section 27 is an enabling section providing an ex¬ 
ception to the previous ones, which exclude confession 
made to or in presence of the Police. If the condi- 
dons of the section are fulfilled, it allows even a con¬ 
fession to be proved. If an accused makes a statement 
which is admissible under S. 27, the whole of the 
statement which leads to the discovery of the stolen 
property is admissible and sentences should not be cut 
up so as to reduce the statements only to the actual 
words which the accused may use to express the fact 
that he has hidden the properties. A.I.R. 193° Nag. 
200 = 37 Cr.L.J. 1047= LL.R- ( 1936 ) Nag. 78=164 

Ind. Cas. 964 . 

S. 27 —What can be proved. 


The accused was charged with the murder of a 
woman whose corpse was found wrapped up and 
sewed in a coir mattress. The following statement was 
made by accused while in custody of police officer at 
shop of witness: ‘ I purchased mattress from this 
shop and it was this woman (another witness) that 

carried the mattress.” . ..... f ■ 

—The question was as to the admissibility of this 

statement: 

Held, ( Per Cornish and Burn, JJ., Lakshmana 
Rao, J., contra ) that the statement was admissible 

under S. 27. A.I.R. 1935 Mad. 528-58 M. 642 
1934 M.W.N. 1479=36 O.L-J. 1442 12)- 4 « L.W. 
124=68 M.L.J- 73 Sup. = 158 Ind. Cas. 764 (I\B.). 

_S. 27—How much can be proved— Confession 

by accused to Police — Finding of property- 

At Whe 8 re ,b, ?n ty the course of investigation, the accused 
stated to’ the Sub-Inspector of Police, to the effect 
that “the throat was cut with a knife, and the knife 
was on a paniara of the mori m the kitchen, and 
in consequence of the statement, the Sub-Inspector 
found the knife at the place indicated and at the 
trial of the accused for murder, this statement was 
sought to be admitted in evidence, for the pro¬ 
secution: . . 

Held that if a single statement contains more infor¬ 
mation than is contemplated by S. 27, the whole 
statement is not admissible but only the particular 
information which led . to the discovery. The first 
part which was the incriminating part, and which 
did ’not directly lead to the discovery of the knife 
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should, under S. 27 of the Evidence Act, be excluded 
because it did not fall under the word “directly” in 
that section. The latter part, namely, “ the knife 
was on a paniara of the mori of the kitchen,” was 
the only statement, which directly led to the discovery 
of the knife in the kitchen, and should be admitted 
in evidence. A.I.R. 1934 Bom. 233 = 36 Bom. L.R. 
384 = 35 Cr.Lj. 1444 = « 5 l I nd - Cas. 883. 

-S. 27—How much can be proved—Statement of 

accused in the nature of a confession—Conduct 
of accused, if can be taken into account against 
him. 

Although the statement made by the accused to the 
Police is not barred under the provisions of S. 162, 
Criminal P.C., it would not be admissible under S. 27 
if it is held to be of the nature of a confession if no 
material fact was discovered in consequence of the 
information received. But the conduct of the accused 
can certainly be taken into account. A.I.R. 1934 Lah. 
695=35 P L.R. 738=36 Cr.L.J. 697 = 155 Ind. Cas. 
260. 

-S. 27—How much can be proved—Confession 

irrelevant under S. 24—If admissible under S. 27. 

Section 27, Evidence Act, cannot operate to make 
admissible in evidence a confession which would other¬ 
wise be irrelevant under S. 24, Evidence Act. Only 
that part of the confession will be made admissible 
in consequence of which a fact deposed to was dis¬ 
covered. A.I.R 1934 Lah. 417 = 36 Cr.L.J. 211=37 
P.L.R. 25=15 L. 856=152 Ind. Cas. 998. 

- S. 27— How much can be proved—Statements 

by A, that he handed property to B and by B to 
C, by C to D, by D to E —Admissibility. 

Where A stated that he handed over the property to 
B and B stated that he handed it on to C and C to D 
and D to E and recovery was made from E; 

Held, that only the statement bearing directly on the 
recovery of property was admissible. The statements 
of A, B, C and D had no direct bearing on the recovery 
of the property although they might have had no 
indirect bearing in giving the Police a fresh starting 
point for investigation and they could not be admit¬ 
ted. A.I.R. 1934 Nag. 71 = 35 Cr.Lj. 1097 = 30 N.L. 
R. 269=150 Ind. Cas. 623. 


-S. 27—How much can be proved—Statement 

of accused leading to discovery of fact. 

The mere fact of the pointing out of the place from 
where some stolen property is discovered is not in 
itself sufficient for the purpose of conviction. The sub¬ 
sequent denial should not be considered necessarily as 
proof of guilty knowledge. 

It is a generally accepted principle that only that 
part of the statement of an accused person which leads 
to the discovery of any fact by the Police is admissible, 
and no more. A.I.R. 1934 Sind 159^28 S.L.R. 41 = 
36 Cr.L.J, 704=154 Ind. Cas. 1038. 


■ — S. 27—How much can be proved. 

Where statements made by a number of persons in 
the custody of a Police Officer lead to the discovery 
of a fact, only so much of the statement of the first 
person making the statement, a s relates distinctly to 
the fact discovered is admissible in evidence against 
him. As regards the statements of the other persons, 
they are not admissible at all. A.I.R. 1932 Cal. 2 Q7= 

? 6 ^ G n V ' N ' 373=33 CrJUJ- 546=59 C. 1040=138 
Ind. Cas. 116. 

7 -?7“**How much can be proved^-Confession 

leading to- discovery.' 1 • 

per , ton suspected of murder made a state¬ 
ment to the police HAt he had put tl*e Corpse in a cef. 


tain mine and the corpse was discovered by the police 
in that mine in consequence of this information: 

Held, that the whole of the accused’s statement that 
he had put the body into the mine was admissible in 
evidence under S. 27, Evidence Act, though it was 
really a confession. 

Per Scroope, J. —The protection given to an accused 
person by Ss. 24, 25 and 26, Evidence Act, should not 
be dependent upon the ingenuity of the Police Officer 
or the folly of the prisoner in composing the sentence 
which conveys the information. But at the same time, 
the Court cannot garble the statement made to the 
police so as to render it absolutely innocuous to 
the prisoner and remove it .entirely from the nature 
of a confessional statement. A.I.R. 1931 Pat. 145=10 
Pat. 153 = 32 Cr. L. J. 792=12 P.L.T. 481 = 131 Ind. 
Ca6. 797. 

-S. 27—How much can be proved—Incrimina¬ 
ting Statement — Production of articles—Police 
custody. 

Where there is practically no evidence at all against 
an accused except an incriminating statement under 
S. 27, the latter should be viewed with great caution 
and suspicion. The statement of an accused that he 
buried the weapon in a certain place is relevant but 
not the part of the statement that it was the weapon 
with which he had committed the crime. If the 
accused produced the article himself, the fact that he 
produced it at a particular place may be proved, but 
the accompanying statement that he buried it there 
is inadmissible. The statement of the accused that he 
could point out a spot and that blood-stains would be 
found there is admissible but not that it was at that 
spot that he committed the crime. 14 Cr.L.J. 190=15 
P.W.R. 1913, Cr. = i7i P.L R. 1913 = 19 Ind. Cas. 190. 

-S. 27—How much can be proved. 

Where two or more persons are alleged to have 
given certain information to the police which lead to 
the arrest of the accused, it is only the information 
given first which is admissible under S. 27 of the 
Evidence Act. 6 All. 509 Foil. 52 P.L.R. 1916=29 and 
36 P.W.R. 1916 Cr.= i7 Cr.L.J. 273=34 Ind. Cas. 993. 

-S. 27—What can be proved. 

Only so much of the information given by the 
accused as relates distinctly to the fact thereby 
discovered can be proved. A.I.R. 1929 Lah. 344, 
Rel. on. 1930 Cr.C. 865 = A.I.R. 1930 Sind 225. 

I f I m 

-S. 27—How much can be proved—Only that 

portion of information which is immediate and 
proximate cause of discovery of fact can be 
proved. 

The legislature has prescribed two limitations in 
oider to define the scope of the information provable 
against the accused: (1) The information must be 
6uch as has caused the discovery of the fact, and (2) 
the information must “relate distinctly” to the fact 
discovered. The requirements of both the conditions 
specified above must be satisfied before an incriminating 
statement can be received in evidence. Thus, only that 
portion of the information is provable which was the 
immediate or proximate cause of the discovery of the 
fact. Anything, which is not connected with the fact 
as its cause, or is connected with it, not as its 
immediate or direct cause, but as its remote cause, 
does not come within the ambit of the section -and 
should be excluded. v ? no\i. 

A was being tried under S. 302, I. P. G., for having 
committed the murder of B who was proved ■ to have 
suddenly disappeared from his house and whose dead 
body wag recovered from a well two days later* A* the 
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time of his disappearance B was wearing certain orna¬ 
ments, but these ornaments were not found on his body 
at the time of his recovery from the well. During the 
investigation A was alleged to have made a statement 
to the police in these terms: “I had removed the 
karas, had pushed the boy into the well, and had 
pledged the karas with Alla Din” and in consequence 
of the information so received the karas were recovered 
from Alla Din, which were identified as those worn 
by B at the time of his disappearance. 

Held, (Per Full Bench) that the statement that the 
accused had pledged with Alla Din the karas subse- 
quently recovered from the latter is admissible under 
S. 27 but that the rest of the incriminating statement 
cannot be received in evidence. Fforde and Jai 
Lai, JJ. dissenting.) 9 Lah. 626; A.I.R. 1928 Lah. 308; 
Hi Iad.CaB. 561, Overruled; A.I.R. 1926 Mad. 638; 
A.I.R. 1928 Pat. 162, Diss, from; 12 Mad. >53 Expl. 

(Per Fforde J.)— The information “I had removed 
the karas and had pledged the karas with Alla Din 
may be proved. (Cases discussed). 

(Per Jail Lai, J.)— The statement “had removed 
the karas and had pledged the karas with Alla Dm 
is admissible under S. 27 while the statement “had 
pushed the boy into the well” is not admissible. 115 
Ind. Gas. 6= 10 Lah. 283 = 30 P. L. R- 197=** L.L.J- 
159=30 Cr.L. J. 414=12 A.I.Cr.R. 382— A.I.R. iQ 2 9 
Lah. 344 (F.B.)* 

-S. 27—Ho w much can be proved. 

The words used by the legislature in S. 27 make it 
absolutely clear that only so much of such information 
whether it amounts to a confession or not, as relates 
distinctly to the fact which is deposed to as discovered 
in consequence of the information received, may be 

proved. . , 

An accused gave information to the police in these 
words; shall produce the lathi with which I killed 
Ismail/’ It had been admitted as evidence under S. 27: 
The lathi which the accused handed over had no 
marks of blood whatsoever, 

Held, that if the mere fact of the lathi having been 
handed to the police, might be relied upon, for the 
purpose of introducing an alleged confession made by 
the accused to the police, the provisions ol S # 26 would 
become nugatory. 1929 Cr.C. 453 = A.I.R. 1929 Sind 

* 75 - 

-S. 27—How much can be proved. 

As S. 27 is intended to enable the prosecution to 
prove a confession made under certain circumstances, 
the whole of the information including the confessional 
portioil thereof, given by the prisoner, which relates 
to the fact includes not only the concrete thing disco¬ 
vered by the investigating officer, but also its description 
as given by the accused including its connexion with the 
crime which is under investigation. While only so 
much of the information can be proved as has led to 
the discovery of the fact, there is no legal justification 
for splitting up or cutting down the statement of the 
prisoner so as to make it a vague and unintelligible 
statement and thus to defeat the v^ry object with 
which S. 27 was enacted and, therefore, the informa¬ 
tion must be proved in the precise terms in which it 
was given. A. I. R. 1926 Mad. 638 (F.B.), 011 ; 

15P.W.R. 1913 Cr • 11 P.R. 1915 Cr. ; 9# P.W.R. 1918 
Cr.j Doubted; A.I.R. 1926 Lah. 138 Diet.; A.I.R. 
1926 Bom. 513 and A.I.R. 1928 Pat. 162, Appr. 

Fforde J.— The Evidence Act, in express terms, 
puts the law on the subject on a wider basis than does 
the common law in England. 111 Ind. Cas. 561— 

Lah. 626=29 P.L.R. 679=29 Cr.L.J. 881 = 11 A.I.Cr. 
f 106— A-l-R. 1928 Lah. 308. 


- S. 27— Ho w much can be proved — Confession 

leading to discovery of anything is admissible. 

The whole confession of a prisoner in police custody 
cannot be admissible, but where the confession 
includes a statement that a weapon was used for 
committing the offence charged, that part of the 
confession can certainly go in if it leads to the discovery 
of the weapon; A.I.R. 1926 Mad. 638, Foil. 106 Ind. 
Ca<. 698 = 6 Pat. 747 = 29 Cr.L.J. 106=9 A.I.Cr.R. 379 
=A.I.R. 1928 Pat. 162. 

- S. 27— What can be proved — Corpse — Discovery 

on information by accused—Statement of accused 
to police that he buried body is admissible. 

Where a person was murdered and his body waB 
discovered in consequence of information received 
from the accused, the statement of accused to the 
police that he in company with his father and brother 
buried the body is admissible in evidence: 25 Cal. 413; 
98 P-L.R. 19*8 and 72 P-L.R. 1918, Foil. 95 Ind. Cas. 
603 = 8 L. L. J. 5 i 9 = 2 7 P *L R- 580 = 27 Cr. L. J. 827. 

_S. 27 —How m u ch can be proved—Informa¬ 
tion by accused that he buried the dead body is 
not provable under the section. 

In a case under S. 302. I. P. C., the information 
given by the accused that lie buried the body does 
not distinctly relate to the discovery of the body and 
is not provable under S. 27: 125 P-LR. 1920, Appl. 
89 Ind. Cas. 901=26 Cr.L.J. i4 2 9 = A. I. R. 1926 
Lah. 138. 

-S. 27—How much can be proved —Statement 

leading to discovery of property should be 
admitted as a whole. 

If an accused makes a statement which is admis¬ 
sible under S. 27, the whole of the statement which 
leads to the discovery of the stolen property is admis¬ 
sible and sentences should not be cut up so as to 
reduce the statements only to the actual words which 
the accused may use to express the fact that he had 
hidden the properties. 93 Ind. Cas. 42 = 50 Mad. 
274 = 27 Cr.L.J. 394 = A.I.R. 1926 Mad. 638. 

_S. 27—How much can be proved. 

The information given by the accused which led to 
the recovery of certain jewels which had been stolen 
was held to be admissible in evidence under S. 27* 
86 Ind. Cas. 347 = 7 L.L. J. 5 * =26 Cr.L.J. 763 = A.I.R. 
1925 Lah. 37 f. 

_S. 27-How much can be proved—Information 

given by accused leading to discovery—Statement 
of co-accused—Admissibility of—Police mashir- 

namah . 

Information by two persons which leads to the 
discovery of a fact is relevant and so much of the 
statement of each which relates to the fact discovered 
is admissible against both; statements of co-accused 
after the discovery are irrelevant. 24 W.R. (Cr. 36. 
Ref.) After one accused has made a discovery the other 
should not be asked to do the same. 2 Bom. L-R- 1089 
Ref. Police mashirnamahs are always very important 
as a contemporaneous record of events occurring in 
the investigation and they should generally be exhibited 
with the exception of irrelevant parts. 10 S.L.R. 7 = 
17 Cr.L. J. 506=36 Ind. Cas. 474. 

_S. 37—How much can be proved—Information 

not leading to discovery. 

Statements leading immediately to the discovery of 
property are properly admissible. Other statements 
connected with the one thus made and immediately, 
but not necessrarily or directly connected with the 
fact dUcovered are not admissible. 1 1 B-H-C.R. 242 




535 


EVIDENCE ACT (I of 1872) — S* 27—10. Interpretation* 


536 


Rel. A person accused under S. 328 I.P.C. pointed out 
during the police investigation a Dhatura tree and 
said that he had taken the fruit of it. The statement 
was inadmissible. 13 A.L J. 1077=17 Cr.L. J. 8=32 
Ind. Cas. i 36 . 

-S. 27— How much can be proved—Confession 

—Information received from accused—How far 
relevant. 

Where an accused made a statement to the police 
that he would point out the spot where he had com¬ 
mitted the murder and thereafter he conducted the 
Police to the spot where earth was found saturated 
with blood, held, that so much of the Police Sub- 
Inspector’s evidence as related to the alleged confession 
by the accused that he committed the murder, was not 
admissible in evidence. 16 Cr.L. J-545 = > 1 P.R- 1915 
Cr.=6i P.W.R. 1915 Cr. = 29 Ind. Cas. 817. 


10. Interpretation. 

—S. 27—Interpretation—Information, when admis" 
sible against accused, stated. 

The word ‘thereby’ in “fact thereby discovered” in 
S. 27, Evidence Act, refers to that portion of the infor¬ 
mation only which may be held to be the proximate 
cause of the discovery. In order, thus, to be admissi¬ 
ble against tke accused under S. 27, (1) the information 
must be the one given by the accused, the statement 
conveying the information must be his own statement 
in his own language and then (2) only so much of the 
information as is necessary and sufficient to cause the 
discovery will be admissible. A.I.R. 1942 Cal. 593 = 
I.L.R. (i 94 2 ) 1 Cal. 436=46 C.W.N. 180=44 Cr.L J. 

145 = 75 C.L.J. 507 = 204 Ind. Cas. 111. 

-Ss. 27, 3—Interpretation—‘Fact* in S. _ 3, 

meaning of—Whether restricted to something 
which can be exhibited as material object— 
Mental fact, if enough. 

Per Cornish J. —The definition of ‘fact* in S. 3, 
Evidence Act, does not restrict a fact to something 
which can be exhibited as material object. 

Per Burn J —There is no warrant for holding that 
the only facts contemplated by S. 27 are actual physical 
material objects. Material objects have not in them¬ 
selves any greater probative value than any other facts. 

Per Lakshmana Rao J. —The discovery of a fact as 
the result of the information is a condition precedent 
to the reception in evidence of the information or any 
portion thereof. Though the expression “fact** as 
defined by S. 3, includes not only the physical fact 
which can be perceived by the sense, but also the 
psychological fact or mental condition of which any 
person is conscious, it is in the former sense that the 
word is used in S. 27. The fact discovered should, 
therefore, be a material and not mental fact. 

Per Burn J. —It is not necessary that the information 
given by a person in the custody of a Police Officer 
shall be a confession before it can be proved under the 
provisions of S. 27. Any information which relates 
distinctly to the fact deposed to as discovered in con¬ 
sequence of the information received, may be proved. 
A.I.R. 1935 Mad. 528=58 M. 642= 1934 M.W.N. 1479 
=36 Cr.L.J. 1442 (2) =42 L.W. 124=68 M.LJ. 73 
Sup.= 158 Ind. Gas. 764 (F.B.). 


-S. 27—Interpretation—‘Fact*. 

The expression “fact” as defined in S. 3 includes no 
only the physical fact but also the psychological fac 
or mental condition of which any person is consciout 
It is in the former sense that the word is used in S, 27 
itjlnd. Cas. 6=10 Lah. 283=30 P.L.R. 197^1:1 L.L.J 

gT&tri^ A.I.&T.R. ? 8H=>A.I.R. I9a 


-S. 27 — Interpretation — ‘Confession*. 

In construing S. 27 the word “confession** does not 
necessarily mean a complete confession of guilt but 
means and includes any incriminating statement. 115 
Ind. Cas. 1=30 Cr.L.J. 385= A.I.R. 1929 Lah. 338. 

-S. 27 — Interpretation—‘Discovered*. 

Even more important is the word ‘discovered*. It is 
used in a peculiar sense. The test is that the fact dis¬ 
covered must be discovered in the sense, that the proof 
of the existence of that fact not longer rests on the credi¬ 
bility of the accused’s statement but rest6 on the 
credibility of the witnesses who depose to the existence 
of that fact. The rest of the information is not admissi¬ 
ble. 115 Ind. Cas. 1=30 Cr.L-J. 385=A.I.R. * 9 2 9 

Lah. 338. 

- S. 27 —Interpretation—‘Distinctly*. 

Under S. 27 the information to be proved must relate 
distinctly to the fact thereby discovered. The word 
‘distinctly* in S. 27 is used in some sense other than 
the word ‘directly*. It is meant to exclude certain 
things and to limit and confine the information which 
may be proved within the definite limits and not neces¬ 
sarily to include everything which may relate to that 
information. 115 Ind. Ca6. 1=30 Cr.L.J. 385 = A.I.R. 
1929 Lah. 338. 

-S. 27 — Interpretation — ‘Information*. 

Fforde, J. —The word ‘statement* is used inter¬ 
changeably with the word ‘information* A.I.R. 1929 
Lah. 338, Diss. from, nslnd. Cas. 6 = 10 Lah. 283 = 
30 P.L.R. 197 = 11 L.L.J. 159 = 3 ° Cr.L.J. 414=12 
A.I.Cr.R. 382 = A.I.R. 1929 Lah. 344 (F.B.). 

- S- 27 —Interpretation—‘Information*. 

The word “information” cannot be used synonymous 
with the word “statement**. The w ord “information** 
as distinct from the word “statement** connotes two 
things, namely, a statement or other means employed 
for imparting knowledge possessed by one person to 
another, and the knowledge so derived by the other 
person. 115 Ind. Cas. 1=30 Cr.L.J. 385=A.I.R. 1929 
Lah. 338. 

-S. 27 —Interpretation—Section must be strictly 

construed- 

S. 27 must be very strictly construed. Where one 
accused has agreed to point out a place where a fact 
would be discovered, in pursuance of his statement to 
point out that place, the section does not cover 
similar statements of the other accused in police custody. 
91 Ind. Cas. 236 = 21 N.L.R. 86=27 Cr.L.J. 6o=A.I.R. 
1925 Nag. 407. 

- S. 27— Interpretation — ‘Custody.* 

The submission to the custody of a police officer 
within the meaning of S. 46 is ‘custody* within the 
meaning of S. 27, Evidence Act. 49 Cal. 167= 
A.I.R. 1922 Cal. 342. 

zi. Police custody. 

- S. 27 —Police Custody—Statements made by 

accused in Police custody—•Admissibility—Extent, 

Where statements of an accused made in police cub- 
tody consist of separable parts some of which are a con¬ 
fession of a general nature, some imputations of guilt on 
the accomplices, some lead to the discovery, ofincrum- 
nating articles and while other constitute statements 
made after the discovery, such statements iu theu 
entirety are not admissible. A.I.R. 1945 Cal. 137 ^ 
I.L.R. (1944) 2 Cal. 76=46 Cr. L.J. 580-219 
Cas. 310. y § 
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——S. 27—Police custody—Accused in jail—Sub- 
Inspector violating Jail Rules and Police Standing 
Orders in interviewing accused—Information given 
by accused is admissible. 

The fact that the Police Sub-Inspector violated the 
Jail Rules and the Police Standing Orders in interviewing 
the accused in jail, cannot render the information 
given by the accused to the Sub-Inspector, leading to 
the recovery of the deceased’s jewels inadmissible. 

A.I.R. 1943 M^d. 3*5= 1943 M.W.'N. i 1 = 56 LAV. 77 

=44 Cr.L.J. 489 = 206 Ind. Gas. 101. 

_S. 27—Police custody—Confessional state¬ 
ment before deponent came into Police custody. 

Section 27, Evidence Act, has no application to a 
confessional statement made to a Police Officer before 
the deponent has come into the custody of that 
Police Officer. Such a statement can be used by the 
Police Officer only to refresh his memory as to the 
date or time when the accused appeared before him. 

It should not be used for any other purpose for 
throwing light on the motive for the crime. A.I.R. 
1941 Mad. 765= (1941) 2 Mad. L-J- 209=54 L. VV. 
136=1941 M.W.N. 766=1.L-R. (1942) Mad. 77 — 43 
Cr. L J. 100= 197 Ind. Gas. 54. 

——S. 27—Police custody — Accused voluntarily 
making statement to Police confessing crime. 

A person who makes a statement to a responsible 
Police Officer, voluntarily confessing that he has com¬ 
mitted an act which the I.P.C. regards as an offence, 
is submitting himself to custody within the m e anmg 
of S. 46 (1) of the Criminal P.C., and is then in the 
custody of a Police Officer within the meaning of S. 
27 of the Evidence Act. A I.R. I 94 1 ^ a S- ®^ = * 94 ° 
Nag. L.J. 623=42 Gr. LJ. 3go«I.L.R. ( r 94 °) Na g* 
679= 193 Ind. Gas. 6. 

-S. 27—“Custody” meaning of. 

Per Bhide and Din Mohammad, JJ.— ‘Police cus¬ 
tody’ does not necessarily mean custody after formal 
arrest and it also includes ‘some form of Police surveil¬ 
lance and restriction on the movements of the person 
concerned by the Police.’ It is open to an accused 
person to prove in every case that arises that he was 
actually in the custody of a Police Officer, although 
in the Police diaries, he was not shown to have been 
formally arrested. A.I.R. 1940 Lah. 129 = 41 Gr. L. J. 
591 = 1.L.R. (1940) Lah. 242=188 Ind. Gas. 498 (F.B.). 

- S. 27—Police custody—Applicability to cases 
of persons in actual Police custody, though 
ordered by Magistrate. 

Although S. 27 is restricted to persons in custody 
of the Police, it applies to cases of persons who are 
in actual police custody although that custody had 
been ordered by the Magistrate. There is nothing in 
*uch a case to offend against the principle of the 
section. A.I.R. 1938 Pat. 60 = 18 P.L.T. 964=39 Cr - 
L. J. 302 = 173 Ind. Gas. 418. 

-S. 27—Police custody—Whether there should 

be formal arrest — Mere suspect not charged nor 
arrested — Presence of such person with Police—State¬ 
ment under such circumstances leading to discovery. 

In order that a statement under S. 27 be admissible, 
the maker of the statement should be in the custody 
of the Police; that custody need not be a formal 
arrest. In the case of mere suspects who have not 
been formally charged with any offence or arrested 
under any section of the Criminal P.C-, their presence 
with the Police under some restraint amounts to 
“custody” which is contemplated by S. 27, Evidence 
Act. If a statement made by a person in the above 
Circumstances leads to the discovery of any matter, it 


is admissible in evidence under S. 27, Evidence Art. 

A.I.R. 1937 Lah. 620 = 1.L.R. 0937 ) Lah. 106 = 38 
Cr. L. J. io 32 =40 P.L.R. 436=171 Ind. Gas - 377 - 

-S. 27—Police custody—Arrest of accused 

before his going lo spot from which articles are dug 
out but not when giving information. 

Even if the accused is not formally arrested at the 
time when he gave the information, he is obviously, 
for all practical purposes, in police custody, where it 
is proved that he was arrested before he went to the 
spot from which the ornaments alleged to have been 
stolen from the child nuirdeied, have been dug out. 
A.I.R. 1936 Nag. 200 = 37 Gr. L.J• 1047=1.L.R. (1936) 
Nag. 78=164 Ind. Gas. 964. 


- S. 27—Police custody—Person suspected and 

treated as accused though not in police, custody— 
Statements by such person, leading to discovery. 

Where a person had not been formally arrested but had 
been suspected from the beginning and had apparently 
been treated as an accused person and much restraint 
on his movements was not imposed as he could 
hardly have absconded : 

Held, that he was in Police custody and that 
the statements given by him in consequence of 
which the recoveries were made could be proved 
under S. 27. A.I.R. 1934 Lah. 150 (2) = 15 Lah. 
310 = 36 Cr. L. J. 14=37 P.L.R. 67=152 Ind. Cas. 
206. 

-S. 27 —Police custody—Police Officer inter¬ 
viewing accused who takes him to place where 
cocaine was concealed. 

Where a Police Officer, who arrested the accused on 
finding cocaine in his possession, had interviewed 
the accused and was with him for a considerable 
time and walked with him to the places where the 
accused pointed out the spot where the cocaine might 
be found: 

Held, that under these circumstances, the accused 
was in police custody at the moment when lie made 
the statement as to the spot where cocaine could be 
found and that the statement was admissible under 

S. 27. A.I.R. 1933 Cal. 148 = 34 Cr. L-J- 675= *44 Ind. 
Cas. 74. 

-S. 27 —Police custody. —Person stating that he 

has done certain acts which amount to an offence— 
Such statement made to a Police Officer: 

Held, that the person submits to the custody of the 
Officer within the meaning of S. 46 (1), Criminal P. C., 
and is then in the custody of the Police Officer within 
the meaning of S. 27, Evidence Act. A.I.R. 1933 Pat, 
149 = 14 P.L.T. 82 = 34 Cr. L.J. 349=12 Pat. 241 = 142 
Ind. Cas. 474 iS.B.). 

[Overrules A.I.R. (Vol. 15) 1928 Pat. 491 = 111 Ind. 
Cas. 118.]. 


-S. 27 —Police Custody—Statement by person 

n custody leading to discovery. 

Section 27 is not a mere proviso to S. 26 , but 
:ontrols Ss. 24 , 25 , and 26 and a statement made 
>y an accused person to the Police Officer is not 
idmissible in evidence, if the accused was not 
n custody at the time, although the statement 
■nay lead to the discovery of a fact- A.I.R. 
1932 Cal. 297 = 36 C. W.N. 373 = 59 Cal. 1040 = 33 
Cr. L.J. 546=138 Ind. Cas. 116 . 

S. 27 —Police Custody—Police surveillance, 

i. -f 


iffect of. . 

The expression ‘Police custody in S. 27 does 
lot necessarily mean formal arrest; it also 
ndudes some form of Police surveillance and 
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restriction on the movements of the person con¬ 
cerned, by the Police. A.I.R- 1932 Lah. 609 = 33 
Cr. L.J. 756 = 33 P.L.R. 826 = 139 Ind. Cas. 429 . 

-S. 27—‘Custody’,—meanig of. 

For the purposes of S- 27 , Evidence Act, the 
word ‘custody’does not necessarily mean deten¬ 
tion or confinement. Submission to custody by 
word or action under S. 46 (1), Criminal P. C., 
may be taken to amount to custody. 

The fact of the disappearance of a boy was 
reported to the Police. No one was then sus¬ 
pected. In the afternoon of the same day, the 
accused was suspected. He was called by the 
Police and on being questioned, Pointed out a 
fieli where the dead body of the boy was lying. 
A second report was made on the evening, after 
the recovery of the body and the accused was 
mentioned in this report as the probable offender: 

Held, that at the stage at which the accused 
made the statement and pointed out the place 
where the dead body was lying, he was not in 
any kind of custody and his statement was not 
admissible under S. 27. A.I.R. 1931 Lah. 278 = 32 
Cr. L.J. 650=32 P. L. R. 347 = 131 Ind. Cas. 93 . 

- S. 27 — Police custody — Accused not in 

custody of police Officer when making con¬ 
fession—S. 27 does not apply. 

Section 27 refers to the statement of a person 
accused of any offence and in the custody of a 
Police Officer. If the accused was not in the 
custody of a Police Officer at the time when he 
made the confession S. 27 cannot apply. A.I.R. 
1946 Pat. 210=24 Pat. 671 = 229 Ind. Cas. 557 
=48 Cr.L.J. 460 . 

12 . Proof of Confession. 

See also Criminal P. C., S. 533 . 

— -S.- 27 —-Proof of Confession—Confessional 
statements admissible under S. 27 —Procedure 
for recording—Method of proving. 

[So far as a confessional statement admissible 
under S. 27 is concerned, the correct procedure 
for the Police Officer in recording the same, 
pointed out.] 

.The only evidence of any confessional statement 
attributed to accused in a murder case was 
contained in the following words of the prosecu¬ 
tion witness who was a Police Officer and had 
recorded the statement, “ I questioned accused 
No. 1 . He confessed and I recorded his confes¬ 
sion and it was attested.” The confessional 
statement itself was never proved by the Police 
Officer in the Sessions Court: 

Held, that there was no evidence of any con¬ 
fession before the Court on which it could act. 
A.I.R. 1945 Mad. 202 =58 M. L. W. 85 = 1945 
M.W.N. 102 = 0945 ) 1 M.L.J. 223 = 46 Cr.L.J. 734 
=220 Ind. Gas. 330 . 

—S. 27 — Where the confession of accused leads 
to the discovery of property, clearest proof of 
precise circumstances is essential. 1934 M.W.N. 
1363 . 

TZ S. 27 Proof of Confession — Honorary 
Magistrate left by Sub-Inspector to summon 
accused—Confession to Magistrate—Statement 
of .Magistrate, whether admissible. 

• where a Police Sub-Inspector, during his 
investigation Q f an offence, left an Honorary 

to s , umm on the accused and himself 
p o eeded to the scene of occurrence, and the 


- S. 27—12. Proof of Confession. §46 

Honorary Magistrate sent for the accused who 
confessed his guilt to him: 

Held, that the statement made by the Honorary 
Magistrate as regards the confession was not 
covered by S. 27 , and would be admissible in 
evidence. A I.R. 1932 L a h. 261=33 P. L. R. 217 = 
33 Cr. L.J. 632=138 Ind. Cas. 497 . 

13. Several accused. 

-S. 27 —Several accused—Joint statement 

by several accused leading to discovery of 
facts—Admissibility of. 

If the prosecution are in a position to 
establish that the statements or action by two 
accused persons which led to the discovery of 
certain facts were actually made or took place 
simultaneously the evidence with regard to the 
simultaneous statements or simultaneous action 
would not be entirely shut out by the provisions 
of S. 27 . But there must be clear and satisfying 
evidence on this point such as will enable the 
Court to decide and to give a specific direction 
to the jury whether the evidence is admissible 
against both of the accused or against either and 
if so against which. A.I.R. 1946 Cal. 452=48 
Cr. L. J. 46 = 228 Ind. Cas. 24 = 50 C. W. N. 88. 

-S. 2 ^—Several accused—Joint statement— 

Fact discovered in consequence—Statement, 
if admissible. 

When a fact is discovered in consequence of 
information received from one of several persons 
charged with an offence and when others give 
like information it is imposible to treat the 
discovery as having been made from the informa-; 
tion received from each one of them. Section 27 
ought to be construed strictly. In cases where 
one accused has agreed to point out a place where 
a fact will be discovered in pursuance of his 
statement, that section would not cover similar 
statements of other accused persons in Police 
custody. A.I.R. 1945 Oudh 235=46 Cr. L. J. 
629=219 Ind. Cas- 486 . 

--S. 27 —Several accused—Accused four iii 

number—Their confession leading .to _ disr 
covery — No evidence to. .show particular 
statement* made by particular accused. 

Where the only evidence against the accused 
persons who were four in number is confession 
said to have been made by them leading to the 
discovery of the stolen article, in the absence of 
evidence showing that a particular accused made 
the crucial statement and that it was he who 
discovered the stolen articles, the accused 
should be given the benefit of doubt and acquitted* 
A.I.R. 1942 Mad. 532 ( 1 ) = 1942 M.W.N. 377 ( 2 ) = 
55 M. L. W. 355 =43 Cr. L.J. 772 = 201 Ind. Gas. 
524 . . ... 

m m— I — — 

-Ss. 27, 26—Sevaral accused—Three accused 

charged with murder — Third accused making 
statement and promising Police to show place 
were first accused had buried spear—Police 
taken to spot — After third accused had 
searched for spear unsuccessfully, first accused 
taking it out and producing it — Prosecu¬ 
tion case that first accused had himself 
hidden spear in that place. 

No doubt it is not necessary that the infor¬ 
mant himself shpuld personally recover any 
property about which he gives information. But 
when the informant has tried unsuccessfully to 
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recover such propeity the effect of his infor¬ 
mation has become completely exhausted. 

Three accused were charged with murder. After 
their arrest, third accused made a statement at 
the conclusion of which lie promised the Police 
to take them to the place where the first accused 
had buried the spear with which he had stabbed 
the victim. The next day, third accused, accord¬ 
ingly* took the Police to a gedda and, after he 
l ad himself unsuccesfully searched for the spear 
the first accused took it out and produced it. 
This statement was admitted under S. 27 , Evi¬ 
dence Act and accused No. 3 was convicted on 
this statement alone. According to prosecution 
case, the first accused had himself hidden the 
spear in that particular spot: 

Held, that no doubt if one of the Police Officers 
themselves or any third party acting on the 
information of the third accused had recovered 
this spear, S -27 would have been applicable. But, 
as this spear was recovered not because of any 
information given by the appellant, though that 
might have been the proximate cause of the 
presence of the party at the gedda but 
by the action of the first accused himself, the 
statement by third accused did not fall within 
S. 27 but within S. 26 and was inadmissible in 
evidence. The accused could not, therefore, 
be convicted. A.l.R. 19-10 Mad. 744 = 51 M.L. W. 
564=41 Cr.L.J. 917 = ( 1940 ) 1 M. L J. 758 = 1940 
M.W. N. 542=190 Ind. Cas. 396 . 

-S. 27 —Several accused, 

Where joint acts of several persons are sought 
to be proved in order to ask the Couit to draw an 
inference from such conduct, evidence should be 
led with some degree of particularity so that it 
may be possible for the Court to draw the neces¬ 
sary inference from the conduct of each one of the 
persons concerned in the act. The principle applies 
not only to evidence relevant under S. 27 , Evidence 
Act but also to that under S- 8, Evidence Act. 
A.l.R. 1935 Cal. 184 = 39 C.W.N. 368=36 Cr. L.J. 
808=62 Cal. 572=155 Ind. Cas. 687 . 


—-S. 27 —Several accused. 

Where the Police Officer called the three accused 
one after the other and all the three said one after 
tke other the same thing and the articles were found 
as indicated by the accused : 

Held, that in the circumstances, the only person 
who gave the information which can be said to 
have led to the recovery is the first accused, though 
in suitable cases it is possible to ascribe to more 
than one accused the information which leads to 
discovery under S. 27 of the Evidence Act. ( 32 ) 
1932 M.W.N. 113 . 


S. 27 —Several accused—All jointly pointing 
outplace where articles were buried. 

Where several persons are charged of theft 
•and all that the evidence shows is that all the 
accused went together with the Police Officer and 
took out the property from the place where it was 
buried atone and the same time, and there is no 
evidence to show that before they took out the pro¬ 
perty, they or any one of them said where it was 
nuried, the stolen property cannot be said to have 
been discovered in consequence of the information 
given by them within S. 27 , and the fact that all 
the accused went togther and took out the property 
has no value against any one of them. A.l.R* 1931 
Sind *54=33 Cr. L.J. 106 = 1*35 Ind. Cas. 267 . 


- 3 . 27 —Several accused. 

Fact discovered in consequence of information 
by one accused, other giving same information— 
Fact cannot be said to be discovered from informa¬ 
tion given by Loth. 2 Bom. L. R. 1089 ; 24 W. R. 
(Cr.) 36 ; 11 B.H. C.R. 242 , Ref. 32 Bom. L. R. 
57-1 = 126 Ind- Cas- 876 = A.l.R. 1930 Bom. 244 . 

-S. 27 —Several accused — Accused jointly 

pointing to place of dead body—Evidence is not 
admissible against any of them unless it can 
be shown who made discovery. 

Where all the accused persons jointly pointed 
out the place where blood stains were found and 
subsequently the place where the dead body of a 
person was discovered buried, such evidence is not 
admissible at all against any of the accused unless 
it can be shown who made the discovery first. 
116 Ind. Cas. 619 = 30 P. L. R. 397 = 30 Cr. L.J. 
639=1929 Cr. C. 214=13 A. 1 . Cr. R. 60 = A. 1 .R. 
1929 Lah. 665 - 

-S. 27 —Several accused — Fact discovered 

from information of several accused—Fact 
will be deemed to have been discovered from 
information of the first. 

Where a fact is discovered in consequence of 
information received from one of several persons 
charged with an offence and when others give like 
information the fact should not be treated as dis¬ 
covered from the information of them all, but from 
the information of the first: 24 W. R. 36 , Cr. and 
7 P. R. 1916 , Foil- 101 ind. Cas. 488 = 28 P. L. R. 
187 = 8 A. l.Cr. R- 94 = 28 Cr. L.J. 456 = A.I.R. 
1927 Lah. 739 . 


14 . Statement. 


-S. 27 —Statement—Whether statements by 

accused to another person in presence of police 
were made to police or other person is a ques¬ 
tion of fact. 

Where an accused person makes a statement to 
another person in the presence of the police the 
question whether that statement was made to the 
other person or to the police is a question of fact 
and not of law. A.l.R. 1946 Cal. 452 — 48 Cr. L.J. 
46 = 228 Ind. Cas. 24 = 50 C.W.N. 88. 

_Ss. 27 and 8—Statement of accused, when 

pointing out buried property—Admissibility. 

A statement of the accused while pointing out 
buried property that lie had concealed the property, 
though admissible under S. 27 , is not admissible 
under S. 8. A.l.R. 1945 Bom. 292 = 47 Bom. L. K. 
63 = 47 Cr. L.J. 51 = 221 Ind. Cas. 86. 


—-—S. 27 —Statement—As a result of informa¬ 
tion given by accused co-accused found by 
police —Statement to police as to whereabouts 
of co-accused is admissible under S. 27 against 


accused. , , . , . , 

Where as a result of information given by the 

accused another co-accused is found by the police 

the statement by the accused to the police as to the 

whereabouts of the co-accused is admissible under 

S 27 as evidence against the accused. A.l.R. 1946 

Vinrl ’43 = I.L.R. ( 1945 ) Kar. 419=47 Cr. L. J. 548 . 


_S. 27—Statement — Confession attested by 

persons present — Whether satisfies S. 27 - 
Exception to statements to which S. 162 , 
Criminal P. C.» relates. 

A record of a confessipn made by the accused 
would satisfy the provisions of S. 27 , Evidence 
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Act even though it is attested by persons who were 
present there. Such a confessional statement is 
one of the exceptions to the statements to which 
S. 162, Criminal P.C., relates. A.I.R. 1943 Mad. 
710 = 56 L.W. 479 (1) = (1943) 2 M.L.J. 293 = 1943 
M.W.N. 713 = 45 Cr. L.J. 171 = I.L.R. (1944) Mad. 
224 = 210 Ind. Cas. 18* 

-S. 27—Statement—Confession during inves¬ 
tigation in another case—Relevancy of. 

A confession, though made during the course of 
investigation in another case, is relevant evidence. 
A.I.R. 1943 Mad. 661 = 56 L.W. 519= (1943) 
2 M.L.J. 283 = 1943 M.W.N. 577 = 45 Cr. L.J. 124= 
209 Ind. Cas. 272. 

- S. 27—Statement—Accused under arrest for 

one offence confessing another offence—Article 
discovered as result of such confessson. 

Where a person arrested in connection with 
criminal breach of trust in respect of a cycle that 
he had taken on hire and then sold, confesses that 
he had also sold another cycle and as a result of 
that confession, the cycle is discovered, the confes¬ 
sion is admissible under S. 27. Evidence Act. A.I.R. 
1943 Mad. 89 = 55 L.W. 677=(1942) 2 M.L.J 
549 = 44 Cr. L.J. 304=I.L.R. (1943) Mad. 456= 1942 
M.W.N. 750 = 204 Ind. Cas. 555. 

-S. 27— Mode of recording statement — 

Admissibility in part. 

Statements under S- 27. Evidence Act, should be 
recorded in the first person, that is to say, as far 
as possible in the actual words of the accused; 
they should not be paraphrased. The Judge should 
admit those parts which he considers admissible 
but leave some record for the consideration of the 
Appellate Court of any other words which the pro¬ 
secution claimed should be received in evidence. 
A.I.R. 1941 Mad. 290 = 42 Cr. L.J. 407=1940 
M.W.N. 163 = 193 Ind. Cas. 347. 


-S. 27—Statement of accused to Police- 

Doubtful version. 

Where it is doubtful whether the accused said to 
the Sub-Inspector of Police that he would show 
the place where the deceased had been murdered or 
that he would show the place where he murdered 
the deceased, it must bfe taken that he stated that 
he would show the place where the deceased was 
murdered. A.I.R. 1939 Nag. 295 = I.L.R. (1941) 
Nag- 506 = 40 Cr. L.J. 937 = 1939 N.L.J.442=184 
Ind. Cas. 274. 


-S. 27—Duty of police in recording statement 

of accused—Statement leading to discovery. 

The duty of the Police, if they desire to record 
a statement of the accused is to record it as given 
and to leave it to the Court to decide what evidence 
is admisible. 

It is the first statement of the accused to whom¬ 
soever made, that leads to the discovery of the 
fact, if a fact is discovered. A.I.R. 1940 Mad. 
710=1940 M.W.N. 86 = I.L.R. (1940) Mad. 254= 
42 L.W. 981=42 Cr. L.J. 582 = 194 Ind. Cas. 527. 


“7 S. 27—-Statement—Accused, after commi 
infL mur - der * lod Sing report to Police—F 
matte“ aUOn rcport containing confessi< 

goel h t^ e *i, the v. a , ccused a£ter committing mur 

information ^ tation and lod S es the 

statements i£ti a* C * me ’ a ? d th f e re Port cont 
mentsha^nK r^ tUr * of c ? n , feSsions and si 

8 no connection with the actual 


rative of the crime, the statements in the nature 
of confession cannot be admitted but they are not 
excluded for the purposes of S- 27, Evidence Act. 
A-T.R. 1941 Nag. 86=1940 N. L.J. 623= I. L. R. 
(1940) Nag. 679=42 Cr. L.J. 390=193 Ind. Cas. 6 . 

-S. 27—Statement—Statement by accused 

that he buried body of person murdered at place 
pointed out by him is admissible only for S. 201, 
I.P. C. 

A statement made by the accused to the police 
that he had buried the body of the murdered per¬ 
son at the place pointed out by him is clearly ad¬ 
missible in evidence under S. 27 only for the pur¬ 
poses of S. 201,1. P. Cbut not for convicting him 
of murder. A.I.R. 1929 Lah. 344. 121 Ind. Cas -728 

= 31 Cr.LJ. 293=13 A. I. Cr. R. 382=A.1.R. 1930 
Lah. 530. 

-S. 27 —Statement of accused before police 

that he buried an article in a place—Police taken 
to that place and article delivered—Admis¬ 
sibility of statement. 

The accused person stated to the police that he 
had buried an article at a particular place, took the 
police to that place and delivered the article to 
them. 

Held, that the statement of the accused to the 
palice was admissible under S. 27 of the Evidence 
Act. 112 Ind. Cas. 55 = 10 Lah. L- J. 531 = 11 A. I. 
Cr.R. 292 = 29 Cr. L.J. 967. : 

-S- 27—Statements can be made by gesture. 

Statements can be made by other means than 
by words. They can be made by mere gesture. 
94 Ind. Cas. 706=27 Cr. L.J. 658=A.I.R. 1926 
Rang. 112. 

-S. 27 —Statement. 

If the recoveries were made in consequence °f 
the information supplied by the accused, the state¬ 
ments made by them are admissible under S. 27 of 
the Indian Evidence Act. A.I.R, 1923 Lah. 434. . 

-Ss. 27 and 25 —Statement to police—Dis¬ 
covery—Admissibility of document. — 

The accused charged with the death of his wife 
presented himself at a Police Station and made a 
report, a record of which was entered in the police 
register. A police officer proceeded to the house 
of the accused and discovered in a room a corpse 
of a woman. Held, that under S. 27 of the Evi¬ 
dence Act the police officer was entitled to prove 
that the accused came to him at the time and place 
stated and said “I have killed my wife; her corpse 
is lying in my house, ” and in consequence of this 
statement the woman’s corpse was discovered as 
indicated, but thereafter the defence were entitled 
to require the production of the whole record and 
to insist upon the proof of it. 16 A.L.J. 478=19 Cr* 
L J. 935=47 Ind. Gas. 659. 

. ji'iq ’ j 

-S. 27 —Statement. 

Accused’s statement in presence of police is 
relevant in so far as it relates to material facts 
discovered in consequence. 26 M.L.J. 352, Foil. 69 
Ind.Cas. 377=14 M.L.W. 418 = A .1. R. 1921 Mad. 
679. / 

-S. 27—Statement after discovery—Pointing 

out property—Value of- 

A statement by accused not leading to discovery 
of property but made after discovery and produc¬ 
tion of the property is irrelevant. The production 
or the pointing out may indicate that, the accused 
was in possession or that he had innocent knowledge 
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that the articles had been left there by some one 
else. 5'S.L.R. 257 = 13 Cr.L.J* 529 = 15 Ind. Cas. 801. 

-S. 27 —Statement—Information given by 

accused—Discovery. 

Where there is immediate connection between 
discovery and statement made to a police officer, 
the latter is admissible in evidence. 98 P.L.R. 1918 
= 20 Cr.L-J. 305 = 50 Ind. Cas. 481. 

-Ss. 27 and 25 —Statement to Police—Point¬ 
ing out stolen things—Admissibility. 

The accused made certain admissions as to their 
guilt and said that the stolen articles were in a par¬ 
ticular place and going along with the police took 
out the things out of the place. Held, these state¬ 
ments amounted to a confession and therefore 
inadmissible in evidence under S. 25 of the Evi¬ 
dence Act. S. 27 of the Act has no application to the 
case, the articles having been pointed out by the 
accused themselves and they could not therefore be 
said to have been discovered in consequence of the 
information given by them 7 Cr.L.R. 1 75 . 

-S. 27—Statement of accused as to place of 

concealment—Independent discovery by Police 
—Statement as to conduct. 

A statement made by the accused to the police 
officer after the discovery was made, as to the place 
where the stolen property was concealed, is admis¬ 
sible in evidence under S. 27 of the Evidence Act; 
but the reception of the statement as to the pointing 
out by the accused of the place of concealment, 
though not illegal, is improper. (1909) 11 C. L-J. 
182=5 Ind. Cas. 769 . 

15. Miscellaneous. 

-7— S. 27—Miscellaneous—Admissions—Admis¬ 
sibility in evidence under S. 27 . 

It is legitimate to record evidence that an 
accused person said “I will point out certain 
property”, if such statement leads to a discovery; 
but it is not legitimate to record as an evidence 
that an accused said, “I will point out certain 
property which I obtained as my share of the 
booty in the dacoity.” 52 P.L.R. 1918=9 P.W.R. 
1918 Cr. = 19C.L.J. 439=44 Ind. Cas. 967. 

*-S. 27—Miscellaneous—‘ Confession**—What 

is—Statement purporting to convey impression 
created in mind as to commission of act—Effect 
of. 

A confession, in order to be admissible under 
the evidence Act, must either in terms, admit the 
°"cnce, °r at any rate substantially all the facts 
which constitute the offence. A statement which 
purports to convey what appears to be an impres¬ 
sion created in the mind of the accused regarding 
the occurrence is not a confession as it cannot 
amount to a categorical admission of the offence. 
An admission of a gravely incriminating fact, 
tven a conclusively incriminating fact is not of 
itself a confession, e.g., admission that accused 
was the owner of the knife which caused the death 
and was in recent possession of it would not he 
enough. A.I.R. 1939 P. C. 47, ref. 16 Cut. L.T. 
141= A.I.R. 1950 Orissa 202 = 51 Cr.L.J. 1493. 

S. 27 —Miscellaneous—Confession, what is 
""Statement by accused of his having been in 
company of dacoits, if confession. 

«o statement that contains self-exculpatory 
matter can amount to a confession, if the exculpa¬ 
tory statement is of some fact which, if true, 

F. Y, D.—18. 
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would negative tlie offence alleged lo be confes¬ 
sed. Moreover, a confession must cither admit 
in terms the offence, or at any rate, substantially 
all the facts which constitute the offence. An 
admission of a gravely incriminating fact, even 
a conclusively incriminating fact, is not of itself 
a confession. In evidence Act, it would not be 
consistent with the natural use of language to 
construe confession as a stateme nt by an accused 
'suggesting the inference that lie committed the 
crime.’ A^.I.R. 1942 Pat. 156 = 23 P.L-T. 475 = 43 
Cr.L.J. 615=200 Ind. Cas. 208- 

-S. 28 — Confession made while in immediate 

vicinity of police. 

A confession by an accused in police deten¬ 
tion as a suspect made in the immediate vicinity 
of the police, to a Za.ldar could not be proved 
unless made to a magistrate though the accused 
may not have been handicapped, as, to all intents 
and purposes he was in police custody. 32 
P.W.R. 1916 Cr.= 17 Cr.L.J. 226=153 P.L.R. 
1916 = 26 P.R. 1916 Cr. = 34Ind. Cas. 642. 

-S. 28 —Confession to Magistrate socn after 

inducement by person in authority. 

Confessions to the Magistrate made soon after 
inducements held out by certain Zamindars sent 
by the Police, are inadmissible as there is nothing 
to show that the impression caused by the induce¬ 
ment held out by the Zamindars had been removed 
so as to make the confession admissible under 
S. 28. 4 S.L.R. 209=12 Cr.L.J. 119 = 9 Jnd. Cas. 
718. 

-S. Z9. —Confessions rendered admissible under 

—If validates them. (1950) 1 M.L J- 659 = A.I.R. 
1950 Mad. 579* 

_ 29 

The maker of statement not warned by the 
Magistiate as required under S. 161, Criminal P.C. 

Held, that the defect is not fatal in view of 
S. 29. A.I.R. 1941 All. 145 = 1941 A-W.R. 65 = 
I.L.R. (1 o41) All. 280=1941 A.L.J. 86=1941 
O.W.N. 337 = 42 Cr.L.J. 485= 193 Ind. Cas. 873. 

-S. 29—Irregularity—Curability. . 

Statement made before Magistrate by accused in 
Police custody—Statement recorded on reverse of 
application for remand—Procedure not followed — 
Defect can be cured under S. 533, Criminal P. C. 
—The statements are admissible in evidence. 
A.I.R. 1934 Rang. 78 = 35 Cr.L. J- 823= 148 Ind. 
Cas. 1002. 

-S 29— Admissibility. . 

Statement of the accused is not inadmissible m 
evidence merely because the prescribed caution 
has not b<cn administered. A.I.R- 1932 Mad. 
4 3 1=62 M.L. J. 559 = 35 LAV. 542=1932 M.W.N. 
449 = 33 Cr.L.J. 526 = 55 Mad. 711 = 137 Ind. Cas. 
863- 

-S- 29—Confession—Subsequent contradic¬ 
tion—Effect of. 

A confession is admissible though in a suhsi- 
quent statement the accused says that some of 
the statement contained in it are untrue. 9 C-L-J. 
55=10 Cr.L. J. 325 = 3 Ind. Cas. 625. 

-S. 30 

Synopsis. 

See also : 

(1) Evidence Act, Ss. 10, 27-Co-accused. 

(2) Evidence Act, S. 114— Accomplice, and 

S.133. 
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1. Admissibility 

2. Approvers confession 

See also Evidence Act. S. 114, 133 

3. Corroboration 

4 . Essentials for admissibility 

5. Evidentiary value 

6. Joint trial 

7. Retracted confession 

8. Scope and applicability 

9. Self-exculpatory confession 


1. Admissibility. 

--S. 3 O —Admissibility—Confession is admis¬ 
sible against co-accused whether maker ascribes 
to himself major or minor part in crime- 

In order that a confession by an accused may 
be admissible against a co-accused under S. 30, 
it is not necessary that the confession should 
implicate the maker substantially to the same 
extent as it implicates the co-accused against 
whom it is sought to be used. 

A confession is admissible under S. 30 against a 
co-accused whether the confessing accused ascribes 
to himself a major or minor part in the crime. 
Whether it has any value or not is another 
matter. A.I.R. 1946 Cal- 156 = I-L-R- (1944) 2 Cal. 
312. 

-S. 30—Admissibility—Accused tried under 

S. 302, Penal Code—One confessing to offence 
under S. 201, Penal Code—Confession, if can be 
used against co-accused. 

Where more than one persons are tried for mui*- 
der under S. 302, Penal Code, and one of them 
confesses to an offence under S, 201, Penal Code, 
the confession cannot be used in evidence against 
the other co-accused. 

The word ‘confession’ in S. 30 cannot be reason¬ 
ably interpreted to mean a confession of any off¬ 
ence for which the persons are being tried but only 
the very offence for which they are being tried, the 
offence always including abetments and attempts. 
A.I.R. 1946 Mad. 124 = 58 L.W. 625 = 1945 M-W-N. 
722 (2) = 1945-2 M-L-J. 479. 


-S. 30—Admissibility—Confession by co¬ 
accused, if can be made basis of conviction. 

The very existence of S. 30, Evidence Act, postu¬ 
lates that the confession of the co-accused may 
be used in cases where the evidence afforded—and 
some such evidence there must be—lacks the requi¬ 
site volume and certainty to insure conviction. 
A.I.R. 1941 Nag. 145 = 42 Cr.L.J. 363 = 1941 N.L-J. 
345 = I.L.R. (1941) Nag. 169=193 Ind. Cas.265. 


-S. 30—Admissibility. 

“■Two accused charged with murder—One making 
confession for first time at preliminary inquiry in 
dock and in presence of other : 

Held, that the confession could be taken into 
consideration against the other co-accused. A.I.R. 

1939 Mad. 737 = 1939 M.W.N. 611 = (1939) 2 M.L J. 
202=40 Cr.L.J. 913 = 50 L.W. 920=184 Ind.Cas. 302. 


—-S. 30 —Admissibility—Confession if su 
st ^ tlve evidence against co-accused. 

The confession may be taken into considerati 
against a co-accused under S. 30 of the Eyider 
Act. Jt may not stand on the same level as substa 
l ?. encc but ^ may be used to supplement t 
Substantive ev.denee. A.I.R. 1939 Nag. 295=40 ( 

W'Indrca 9 s 39 274 x j 442=LL - R ' < I941 > Nag .501 


- S. 30 —Admissibility. 

A confession by one conspirator made to a Magis¬ 
trate in Court implicating other conspirators is 
admissible in evidence, under S. 30 but statements 
made by a conspirator to the Police are not admis¬ 
sible in evidence if they are incriminating. A.I.R. 
1939 Sind 185=40 Cr.L.J. 882 =I.L.R. ( 1939 ) Kar. 
449 = 184 Ind. Cas. 145 . 

-S. 30—Admissibility—Trial of co-accused 

for offence other than that for which he is 
jointly tried with other accused—Confession in 
joint trial by other accused. 

There is nothing in S. 30 , which suggests that a 
confession is not admissible in evidence against a 
person who is being tried jointly for the same 
offence with a man who has made the confession 
if the confession minimises the guilt of him who 
makes it and exaggerates the guilt of the other. 
The Section sa>s that the confession must affect 
them both. It does not say that it must affect them 
both equally. But the uncorroborated evidence of 
such a confession against one who has not made it, 
is of very little value. A.I.R. 1938 All. 91 = 1937 
A. L.J. 1253 = 39 Cr-L.J. 364=1937 A.W.R. 1099 = 
173 Ind. Cas. 838 . 

-Ss. 30, 10 —Admissibility—Confession of one 

of the accused who is dead and never brought to 

trial. , j 

Confession made by one of the accused who is dead 
and never brought to the trial is not admissible under 
S. 30, Evidence Act, as the confession of the co-accused. 
Nor, if it is admitted, can it be admitted under S. 10, 
because S. 10 applies 10 acts done in furtherance of a 
conspiracy or which bear some relation to the conspi¬ 
racy and cannot be said to apply to a confession made 
after the conspiracy and the acts done in pursuance 
thereof were at an end. A.I.R. 1938 Sind 94 == 39 
Cr.Lj. 545 = *75 Ind. Gas. 99. 

- S. 30— Admissibility—Death of . confessing 

accused during trial—Value of confession. 

J tried along with L—Trial going on for about a 
y ear _j dying six months before delivery of Judgment-— 
His confession put on record before his deatn: 

Held, that even if the confession of J was admissible 
against L, it could not be used as substantive evidence. 
Such a confession cculd only be used for purposes of 
corroborating the other evidence which was on record, 
A.I.R. 1937 Cal. 39=41 C.W.N. 183=38 Cr. L*J» 339 
= 167 Ind. Cas. 162. 

-S. 30—Admissibility—Warrant case—Accused 

pleading guilty. 

In warrant cases, it is discretionary with the Magis¬ 
trate to defer conviction of the accused who pleads 
guilty and use his confession against the other co¬ 
accused under S. 30. A. I. R. 1937 Nag. 17=38 
Cr.L-J. 237=1.L.R. (1937) Nag. 315= 166 Ind. Cas. 
582 (F.B.). * 

——S. 30—Admissibility. 

Voluntary confessions may be received in evidence 
against the accused making them and may furthermore 
be taken into consideration against their co-accused. 
A.I.R. 1935 Rang. 491=37 Cr.L.J. 280=160 Ind. Cas. 
292. 

-S. 30—Admissibility. 

Where a confession is made by an accused person 
voluntarily, it is admissible in evidence against the 
accused and may be taken into consideration as against 
his co-accused. A-I.R. 1934 Rang. 30=35 Cr.Lj. 
863=148 Ind. Cas. 1064. 
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--S. 30—Admissibility—Police presence. 

Statement of the accused at the Police Station impli¬ 
cating his co-accused is not admissible in evidence. 

A.I.R. 1933 Lah. 167 = 34 P-L-R- 259 = 34 Cr.L.J. 1175 
( 2 ) = 146 Ind. Gas. 27 . 

——S. 30—Admissibility of confession. 

Confession of co-accused during trial implicating 
the other accused in a warrant case is admissible, m 
Ind. Cas. 387 = 29 Cr.L.J. 835=11 A.i.Cr.R. 185 = 

A I.R. 1928 Lah. 880 . 

— —S. 30*—Admissibility —Cr.P. Code, S. 162 . 

Statement by a person, before he is charged for any 
offence by police is only an admission and is admissible 
in evidence against him but not against co-accu 6 ed: 
A.I.R. 1927 Cal. 17 , Rel. on. in Ind. Cas. 721=9 
P.L.T. 449 = 29 Cr.L.J. 913 = ” A.i.Cr.R. i 43 = A.I.R. 
1928 Pat. 473 . 

■- S. 30—Admissibility. 

Obiter.—The statement made by an accused in 
Court implicating himself as well a 6 his co-accused can 
be taken into account in considering the guilt of the 
latter. 100 Ind. Cas. 113 =31 C.W.N* 239 = 28 Cr.L.J. 
241 =A.I R. 1927 Cal. 265 . 

-S. 30—Admissibility. 

A confession of a co-accused implicating himself and 
others is admissible in evidence against all the accused 
under S. 10 and can also be taken into consideration 
against them under the provisions of S. 30 . 106 Ind. 

Cas. 721 = 1 L.C- 339 = 2 Luck. 631=8 A.i.Cr.R. 449 
=A.I.R. 1927 Oudh 369 . 

-S. 30—Admissibility. 

Confession of accused who is convicted on his plea 
of ‘guilty’ should not be admitted against others. 93 
Ind. Gas. 241=24 A.L.J. 318 = 27 Cr.L.J. 449=7 
L.R A.Cr. 55 = A.I.R. 1926 All. 3 x 8 . 

-S. 30—Admissibility. 

Co-accused induced to make confession—Confession 
cannot be relied on. 92 Ind. Cas. 461=7 L-L-J. 631 = 
27 Cr.L.J. 285 . 

-S. 30—Admissibility—Plea of guilty recorded 

after framing of charge by Magistrate—Confession 
is admissible against co-accused. 

Theree men were sent up for trial before a Magis¬ 
trate and proceedings taken against them all. When 
questioned, one of them Eaid that he was guilty and 
subsequently pleaded guilty after the charge had been 
framed. 

Held, that his confession could be taken into account 
against the other accused. The trial could not be said 
to have commenced only after the recording of the plea 
°f guilty. 38 Mad. 302 and 43 Mad. 511 (F.B.), Foil. 

95 Ind. Gas. 63=6 Lah. 176 = 27 Cr.L.J. 735 = A.I.R. 
1925 Lah. 435 . 

-S. 30—Admissibility. 

A statement by one co-accused that another was 
implicated in the offence is inadmissible in evidence 
against the other. 86 Ind. Cas. 347 = 7 L.L.J. 51=26 
Cr.L J. 763 =A-I R. 1925 Lah. 371 . 

" Si 30—Admissibility. 

Statements of co-accused can be taken into considera¬ 
tion and used as evidence not only against the person 
making them but also against the person tried jointly 
with the confessing accused of the same offence. 39 All. 

484, Foil. 75 Ind. Cas. 701=25 Cr.L*J. i3=A.I.R. 
1924 Nag. 27. 

S. 30—Admissibility. 

A confession by each of co-accused implicating self 
and co-accused as regards robbery but throwing entire 


burden lor murder on the other is admissible as regard' 
former but indimissible as regards the latter. 85 Ind. 
Cas. 836 = 26 Cr.L.J. 6 i 2 = A.I.R. 1923 Lah - 2 93- 

-S. 30—Admissibility. 

Statement one accused is admissible against co-accused 
only if section applies- 65 Ind. Cas. 849 = 20 A.L.J. 
178=23 Cr.L.J. IQ 3 = A.I.R. 1922 All. 24 . 

——S. 30—Admissibility. 

Case under Cr.P. Code, S. 110 —Confession made by 
co-accused when he was co-accused in another case 
cannot be used. 22 C.W.N. 408 , Foil. 61 Ind. Cas. 
793 = 33 C.L.J. 70 = 25 C.W.N. 239 = 22 Cr.L.J. 441 = 
A.I.R. 1921 Cal. 557 . 

-S. 30—Admissibility—Accused charged with 

murder—Confession by one implicating him only 
under Penal Code, S, 328 —Confession is admissi¬ 
ble against co-accused. 

Where the accused are under trial for murder, a 
confession by one of them which implicates him only to 
the extent of an offence under Penal Code, S. 328 , is 
admissible in evidence against the co-accused. 

Per Oldfield and Odger s , JJ —Contra Rame s am» 

J—Persons under trial for a major offence should aUo 
be deemed to be charged with and tried for any minor 
offence or .offences, constituted by the particular 
ingredients of the major offence which may be proved; 
and it can make no difference that the conviction ot 
one accused of a minor offence takes place only in 
appeal, when the course of the proceedings . has been 
the same against (hem both. (Case-Law discussed.) 
72 Ind. Cas. 497=14 M.L.W. 474 = A.I.R. *9 21 Mad. 
490 . 

—S. 30—Admissibility—Confessions made outside 
British India. . 

If confessions made before Magistrates outside British 
India are proved against the persons who made them 
they may be taken into consideration against others who 
are being tried jointly for the same offence. 69 Ind. 
Cas. 257 = 17 N.L.R. 113 = A.I.R. 1921 Nag. 39 . 

-S. 30—Confession, admissibility—Statement of 

accused after arrest—Not amounting to confession— 
Admissibility. 

The statement of an accused made after arrest and 
not amounting to a confession i 6 not admissible ih 
evidence against a co-accused either under S. 10 or 
S . 33 , but only against himself. The admission does 
not however affect the conviction when no stress was 
laid on such statement by the Lower Courts. 38 Cal. 
169 Foil. 46 Cal. 710 = 21 Cr. L. J. 5 = 30 C.L.J. 255 
= 54 Jnd. Cas. 53 . 

_ S. 30—Admissibility—Confession—Joint trial. 

During the joint trial of several persons, one of 
them made a statement confessing his guilt and impli¬ 
cating some of the other accused, Held, diat the 
confessing accused was tried jointly with the other 
accused and the confession could be considered along 
with other evidence against all the accused. 37 All. 247 
= 13 A.LJ. 337=16 Cr.L.J. 327 = 28 Ind. Cas. 663 . 

_S. 30 — Admissibility— -Confession Trial of a 

number of accused before the magistrate—Plea of 
euilty by some after implicating all—Joint trial— 
Admissibility of confession by accused pleading guilty. 

Where in a trial of several persons when the prose¬ 
cution evidence was concluded and the accused were 
asked to enter upon their defence two of the accus« d 
pleaded guilty and in doing so implicated the others 
and all of them were tried together, the statement of the 
two can be admissible for convicting the others. 38 Mad. 
302 = 14 M.L.T. 453=>5 Cr.L.J. 13 = 22 Ind. Cas. 157 . 
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-S. 30— Admissibility —Confession— Co accused 

—Admissibility of confession—Mode of proof. 

Where an accused person after he is arrested makes 
a confession implicating the other accused and the 
confession is sought to be used against them, it is 
incumbent on the prosecution to disclose the name 
of the officer who made the arrest and produce him 
or any other person who could speak to the circum¬ 
stances under which the confession was made so a6 
to enable the defence to ascertain by cro>s-examina- 
tion what inducements were offered to the accused 
to make it and what generally were the circumstan¬ 
ces that attended the confession. 36 M. 501 = 1*7 C. 
W.N. 110=14 M.L.T. 263 = 25 M.L-J. 518 = 11 A.L. 
J. 881 = 18 C.L.J. 365= (1913) M.W.N. 806=14 Cr. 
L.J. 577=15 Bom. L.R. 910 = 40 I.A. 193 = 21 Ind. 
Cas. 369 (P.G.). , . 


-S. 30—Confession, admissibility. 

A statement of an accused must amount to a con¬ 
fession before it can be considered against his co¬ 
accused under S. 30 of the Act. (1912) M.W.N. 207 = 
35 Mad. 247 = 13 Cr. L J. 305 = 22 M. L. J. 490 = 11 
M.L.T. 1 Supp. = 14 Ind. Cas. 849. 

-S. 30—-Admissibility—-Plea of guilty. 

A confession made by accused pleading guilty is not 
admissible in evidence against the other accused. 
15 P.R. (Cr.) I 9 >i = 54 P.W.R. (Cr.) 191 j = 12 Cr.L.J. 
605= 12 Ind. Cas. 981. 

-S. 30—Admissibility — Plea of guilty — Co¬ 
accused pleading guilty—If plea can be used 
against the other accused. 

The plea of guilty of one co-accused who is removed 
from (he dock while the other alone is tried, cannot be 
taken into consideration against that other. 38 Cal. 
446=16 C.VV.N. 49= 12 Cr.L.J. 479 = 12 Ind. Cas. 87. 


‘ S. 30—Confession, admissibility—Discharged 
accused, if a competent witness. 

Evidence of co-accused, prosecution against whom is 
validly and effectively withdrawn even in absence of a 
formal order of discharge under S. 494 (a) Cr.P.C., is 
admissible. 7 A.LJ. 86= ri Cr.L.J. 21 = 5 Ind. Cas. 21. 

S. 30—Confession, admissibility—Applicability 
of section—Strict construction—Confession. 

S. 30 must be strictly construed; it doe6 not counte¬ 
nance the construction of a statement into 4 confession 
by a process of inferential reasoning. To make state¬ 
ments giving rise to an inference of guilt and to confess 
a crime are quite different. It is only under S. 30 of 
the Act that the confession of two or more persons, 
jointly tried for the same offence, can be taken into 
a as against the rest. It must be a confes¬ 

sion to be fio admissible, that is, it must affect both 
the person confessing and the other accused. 11 Bom. 
L.R. 633 = 10 Cr.L.J. 369=3 Ind. Cas. 742. 


Ss. 30 and 24—Confession, admissibility. 

A confession to be admissible in evidence under S. 3< 
must be relevant under S. 24 of the Evidence Act 
, as a wtofM in N’s trial made a statement impli 
eating himself and V. K. was then added as a co 

nnrfic 11 ' vas he,d that K*s statement was relcvan 
ar .„_ r .j ‘ t?° as . 11 was a confession made by a co 
? r a co-accused when his stalemcn 

P W f 9 n ,R - ,9U Gr -= l6 6 P.L.R. 1911=2: 

- •W.R. 1911 Cr.= i 2 Cr.L.J. 267 = 10 Ind. Cas. 3}0 . 

VVhen° 7 h^ t !f niS ® i k ilit y —Confession. 

•read over to j5J?“ tlon , of one of 1,16 witnesses wa 
the accused, his v® pr . esenc , e .of the pleader c 
in. the case of n .^ po,ltlon , 18 admissible in evidenc 
8o8*=g c l T against that witness. 36 Ca 1 

* lnd. 0 a. & 7 690 - 13 C -W.N. g,.-,o Cr.L.J 3 , 5 o= 


2. Approver’s Confession. 

See also: 

Evidence Act, S. 114—Accomplice and S. 133. 

-S. 30—Confession of co-accused — Corroboration 

of approver’s evidence. (1949) 2 M.L.J. 428 = 62 L. 
W. 614=19451 M.W.N. 642. 

-S. 30—Retracted confession'— Admissibility 

against co-accused—Corroboration-—Evidence of 
approver—If subject corroboration. 

It has been the well settled practice of the Courts 
in India not to convict on the Evidence of an approver, 
unless it has been corroborated in material particulars. 
Similarly it would be unsafe to take into consideration 
the retracted confessions of a co-accused against (he 
other accused unless it is corroborated by reliable 
evidence in material particulars. An approver’s evi¬ 
dence lias always beoi regaidid as tainted evidence 
and one piece of tainted evidence should not be 
taken as corroborated by another piece of tainted 
evidence. 25 Pat. 31.7 = 228 Ind Cas. 567=A.I.R. 
1947 Pat. 90 = 48 Cr.L J- 242 = 27 P.L.T. 298. 

-S. 30— Approver’s evidence — Retracted confes¬ 
sion is admissible against co-accused—Corro¬ 
boration by retracted confession of co-accused 
—Whether enough. 

It has been the well settled practice of Indian Courts 
not to convict on approver’s evidence, unless it be 
corroborated in material particulars. It would also be 
unsafe to take into consideration the retracted confes¬ 
sion of a co-accused, against other accused persons 
unless it was corroborated by reliable evidence in 
material particulars. An approver’s evidence has 
always been regarded as tainted (ab initio) and one 
piece of tainted evidence should not be taken as 
corroborated by another piece of tainted evidence. 
25 Pat. 347 = 27 P.L.T. 298=48 Cr.L.J. 242 = 228 
Ind. Cas. 5(>7 = A.I.R. 1947 Pat. 90. . 

t t . 1 I J1 

-S. 30—Co-accused and approver. 

Per Mohammad Noor J. —The evidence of an ac¬ 
complice is, as a matter ol law, sufficient for a convic¬ 
tion. The Courts are by law allowed but not compelled 
to presume him unworthy of credence unless he is cor¬ 
roborated. If, in spite of warning, a jury believeg 
him without corroboration, the High Court cannot 
interfere. ]f the framers of the Evidence Act intended 
to attach to the confession of an accused against a 
co-accused the same value as the evidence of an 
approver, they would have said so. The confession 
of an accused can only be considered against his co¬ 
accused. Even this would not have been permissible, 
but for S. 30, Evidence Act. The Act itself gives it a 
position inferior to the evidence of an approver. 
A.I.R. 1939 Pat. 35=19 P.L.T. 801 = 18 Pat. 82= 
39 Cr.L.J. 997=178 Ind. Cas. 130. 

-Ss. 30, 114, Illus. (b)—Statement of approver— 

Whether can form the basis of a conviction. 

The statement of an approver by itself should not be 
considered to be sufficient for the conviction of an 
accused person until and unless it has been corroborated 
by some extrinsic evidence. At the same time, the 
statement of a co-accused can only be considered when 
judging the case against any person. Beyond this, the 
confe. sion of a co-accused has no value, and no con¬ 
viction can be based on a piece of evidence which is 
only to be taken into consideration. Such evidence has 
very, little value and though it may come in as a link 
in the chain, it cannot form the basis of a conviction. 
A.I.R. 1934 P«*h. tt=35 Cr.L.J. 719=148 Ind. 

Cas. 8. 


553 


EVIDENCE ACT (I of 1872) — 5 . 30—2. Approver's Confession 


554 


- S. 30—Approver’s confession — Testimony 

rejected against principal accused —Corroboration 
against some accused. 

Where it was argued that even though the approver’s 
story as to the part played by the principal accuse d in 
the case and as to the origin and motive of the crime be 
rejected in its entirety, yet it should be accepted 
against the other accused to the extent to which it is 
corroborated by independent totimony: 

Held, that the argument could not be accepted. 
A.I.R. 1933 Lah. 871=31 i' L R- 1010 = 35 Cr. L. J. 
137=146 Ind. Cas. 665. 

-S. 30— Approver’s confebsion—Corrobortion 

required. 

The confrssion of a co-accused is, by itself, of too 
weak a character to found a conviction of the other 
co-accused on it alone. The confession of an accused 
is upon a lower footing than the testimony of an 
accomplice, and the confession of a co-accused stand¬ 
ing by itself is legally insufficient lor the conviction 
of another co-accused. 

The tainted testimony of an approver connot ordi¬ 
narily be deemend to have received the corroboration 
which human experience and conduct require from the 
confessional statement of a co-accused so as to comply 
with the rule laid down in S. I14 (b), Evidence Act, 
and justify the conviction of the other co-accused against 
whom there is no other evidence except the testimony 
of the approver and the incriminating statement of a 
confessing accused. But where against all the accused, 
there is, besides the sworn testimony of the approver, 
evidence of respectable and independent witnesses, to 
corroborate the evidence of the approver, conviction 
cannot be said to be illegal. A.I.R. 1933 Oudh 355 = 
10 O.W.N. 688 = 35 Cr. L. J. 273 = 9 Luck. 22 = 146 
Ind. Cas. 1064. 

- S. 30—Approver and co-acc u sed retracting 

statements —Court’s duty. 

In India, there is no rule of evidence which prevents 
an approver’s evidence from being corroborated by the 
confession of a person who is being tried jointly with 
the accused for the same offence, implicating both 
himself and the accused. This principle applies even 
where both the approver and the confessor subse¬ 
quently retract their statements. In such cases, how¬ 
ever, the Court should scrutinize the corroboration 
with very great care. A.I.R. 1933 Rang. 57=11 
Rang. 4=34 Cr. L. J. 286= ,42 Ind. Cas. 87. 

-- S. 30—Approver’s Confession — Sufficiency of, 

to base conviction. 

An approver’s statement or the retracted confession 
of an accused cannot be made the basis of conviction 
unless they are corroborated sufficiently' against the 
accused. A.I.R. 1932 Oudh 317 = 9 O.W.N. 3=33 
Cr. L.J. 920=7 Luck. 511 = 139 Ind. Cas. 751. 

S. 30—Approver’s confession—It is unsafe to 
base conviction on the uncorroborated statement 
of approver. 

It is not safe to base a conviction upon the evi¬ 
dence of such an approver who obviously is deeply 
interested in putting responsibility for the offence 
upon shoulders other than his Own, unless there is 
some independent evidence to corroborate his story 
m material particulars. The mere fact that the appro¬ 
ver produced a spear and a dang from a field and 
he stated that the spear was used by the accused is 
not corroboration of the approver’s story; so also the 
fact that the accused was stained with human blood, 
docs not corroborate the approver’s story. 99 Ind. 
Cm. 939=-8 L. L. J. 6x0=28 P.L.R. 39=28 Cr. L.J. 

A. I. Cr. R. 173 = A.I.R. 1927 Lah. 78. 


-S- 30—Approver’s confession. 

A statement should not be accepted as that of an 
approver without any test as to his complicity in the 
crime. Such a statement does not amount to evidence 
against the accused. 74 Ind. Cas. 5*13 = 24 Cr. L- J. 
799 — A.I-R. 1924 Oudh 188. 

-S. 30- Approver’s confession—It cannot be 

accepted unless be himself took part in the crime 
and unless the evidence is corroborated. 

Before the evidence of an accomplice can be accepted 
it is necessary to be satisfied thru the accomplice him¬ 
self took part in the crime to the extent that he says 

and that he is in a position to give true evidence as to 

what occurred. It is also of course necessary that the 
accomplice’s evidence should be corroborated to prove 
that it was the accused perron and no one else who 
committed the crime. 73 Ind. Cas. 262 = 6 N-L- J. 144 
= 24 Cr.L. J. 566= A.I.R. 1923 Nag. 248. 

-S. 30—Approver’s confession cannot be used 

against accused. 

The confession of an approver cannot be used 
under S. 30 because lie is not jointly u i«.d along with 

the accused in the case. 2 P.L.T. I25 = A-I.R. 1921 

Pat. 499. 

-S. 30—Confession—What is. 

Whcic in a Dhatura poison case one of the co- 
accused stated that his co-accu.scd brought milk and 
mixed some powder in it. but he did not know what 
that powder was and that his co-accused gave the 
milk to the deceased to drink. 

Held, that the statement is not a confession. 99 
Ind. Cas. 1009= 27 = P.L.R. 441=28 Cr.L.J. 209. 

-S. 30—Approver’s confession. 

A statement by an accused that lie and his co-accuscd 
struck the deceased in exercise of their right of 
private defence is in no sense a confession and can¬ 
not be taken into consideration against the co-accused. 
85 Ind. Cas. 371=6 L.L.J. 434 = 26 Cr.L.J. 53 1 = 
A.I.R. 1925 Lah. 532. 

-S. 30—Approver’s confession. 

Confession by a person under enquiry under S. 476, 
Cr. P. Code, is a confession. 87 Ind. Cas. 593 = 
26 Bom. L. R. 614 = 26 Cr.L.J. 993 = A.I.R. 1924 
Bom. 445. 

3. Corroboration. 

-S. 30—Corroboration—Co-accused’s statement 

—Necessity. 

Corroboration of the confessing accused’s stall merit 
on particulars affecting a co-accuscd is necessary before 
acting upon his testimony against the co-accuscd— 
Where there is no corroboration and the only evidence 
is that of the confession of the co-accu‘< d in whic h lu 
persists to the last, the accused cannot he convict' d 
51 Cr.L.J. 73o=A.I.R. 1950 Km. 28. 

-S. 30—Uncorroborated confession of co- 

accused—If can be basis of conviction. 

It is against the consistent practice of die Cour ts in 
this country to convict an accused simply on an 
uncorroborated confession of a co-accused, which cannot 
be checked in any way. A.I.R. 19 \<) Assam 60=51 
Cr.L.J. 135. 

-Ss. 30 and 133 — Corroboration—Confession of 

co-accused—Value of—Conviction on accomplice 
evidence supported by such confession — 
Legality. 

A confession of a co-accused is obviously evidence 
of a very weak type. It does not indeed come within 
the definition of “evidence*’ contained in S. 3 of the 
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Evidence Act. It can be used only in support of other 
evidence and cannot be made the foundation of a 
conviction. 

Although a conviction founded upon the evidence 
of an accomplice supported only by the confession of 
a co-accused is justified in law under S. 133 of the 
Evidence Act, and although the coincidence of a 
number of confessions of co-accused all implicating a 
particular accused, given independently, and without an 
opportunity of previous concert, might be entitled to 
great weight, Court should be slow to depart from the 
rule of prudence, based on long experience, which re¬ 
quires some independent evidence implicating the 
particular accused. I.LR. (1944) M. 308 and 35 C-W.N. 
1270, ref. to. 76 I.A. 147=28 Pat. 592 = 30 P L.T. 378 
= 84C.L.J. 146=1949 M.W.N. 444 = i 949 A.L. J-283 
=51 P.L R. 311 =A.I.R. 1949 P C. 257 = 62 L- W. 664 
= 50 Cr.L-J- 872 = 1949 A.W.R. 412 = 51 Bom. L.R. 955 
= 53 CW.N. 609=1949 2 M.L. J. 194 (P C ). 

- S. 30—Corroboration—Confession of co-accus¬ 
ed how far evidence against accused—Corrobo¬ 
ration, necessity of. 

It is a rule at least of prudence if not of law, that 
the confession of a co-accused uncorroborated by any 
other evidence is not alone sufficient to support convic¬ 
tion. A.I.R. 1939 Pat. 35=19 P- L. T. 801=18 Pat. 
82=39 Cr. L. J. 997 = *78 Ind. Cas. 130 


corrboration implicating the accused in the offence 

with which he is charged- A.I.R. 1933 Cal. 665=34 
Cr. L.J. 918=37 C-W.N. 1180=145 Ind. Cas. 236 
(S.B.). 


--S- 30—Necessity of corroboration. 

The confession of a co-accused stands even on a 
lower footing than that of the evidence of an ac¬ 
complice, as it is not a statement on oath and 
cannot be tested by cross-examination and it cannot 
therefore, be accepted without meterial corrobora¬ 
tion connecting the accused with the crime. A.I.R. 
1933 Lah. 956=35 Cr. L.J. 288=35 P. L. R. 115 = 
146 Ind. Cas. 1061. 

-S. 30 —Corroboration. 

Before the confession made by an accused can be 
taken into consideration, there must be tolerably 
clear and reliable evidence tending to prove the 
crime. The Court is not bound to take the confes¬ 
sion into consideration against the accused, but it 
may do so if the substantive evidence is reliable 
enough to indicate the commission of the crime- 
When there is no such evidence, to take into con¬ 
sideration the confession of a co-accused is tanta¬ 
mount to basing the conviction entirely on the 
confession which is repugnant to the principles of 
law. A.I.R. 1933'Nag. 249 = 16 N.L.J. 129=34 Cr.L.J. 
1141=147 TnH Pac 17 ( 2 ). 


--S. 30—Corroboration, if essential. 

Under S. 30, the confession of an accused person 
may be taken into consideration as against the co¬ 
accused, but thi6 is not tantamount to saying that such 
confession is to take the place of proof. On the other 
hand, it must be remembered that the confession of 
a co-accused is even worse in value than the sworn 
testimony of an accomplice and, if it is necessary that 
the latter testimony should be corroborated indepen¬ 
dently both as to the crime and as to the criminal, it 
i6 still more necessary that the confession of a co¬ 
accused should be so corroborated, and when that 
confession is retracted, it has no value at all a6 against 
the co-accused. A.I.R. 1934 Cal. 853=62 Cal. 312=39 
C.W.N. 27 = 36 Cr.L.J. 485=154 Ind. Cas. 273. 

-S. 30—Corroboration—Recovery of ordinary 

cloths with no special marks of identification 
—Ornament which can be identified recovered 
—Corroboration, if sufficient. 

The recovery of ordinary cloths which do not 
have any special marks capable of definite identi¬ 
fication does not afford sufficient corroboration to 
the testimony of the approver and the accused 
should not be convicted on such meagre corrobora¬ 
tion. But the recovery of an ornament which can 
be identified is sufficient corroboration A.I.R. 1934 
Lah. 525 = 35 P.L.R. 436=36 Cr.L.J. 702=155 Ind. 
Cas. 305. 

-S. 30— Corroboration — Examination of 

approver held last. 

Where the approver was examined after all the 
witnesses who [were supposed to corroborate his 
statement had been examined : 

Held, that the assesors could not have apprecia¬ 
ted the corroborative evidence when it was given 
and the Court and the Counsel could not have been 
JJJ a position to question the witnessess properly. 
1 he opinion of the assessors, therefore, lost much 

?L lt ? vatae. A.I.R. 1934 Lah. 171 = 36 Cr.L.J. 491 = 
154 Ind. Cas. 224. 

77,?’ porroboration. 

Where it is sought to corroborate the confession 
p an accused person, the cpr^bpratign myst 


-S. 30 —Corroboration. 

Although a confession by a co-accused when 
considered under the provisions of S. 30 should be 
treated in the same way as any other evidence in 
the case, but such evidence being derived from a 
tainted source is open to grave suspicions; further 
it is not subjected to cross-examination, and for 
that reason also it should not be regarded as evi¬ 
dence of any value against another accused who is 
tried jointly for the same offence unless it is sup¬ 
ported by some material corroboration upon which 
reliance can be placed. A.I.R. 1933 Rang. 134=34 
Cr. L.J. 835 = 144 Ind. Cas. 829. 

-S. 30—Corroboration. 

Confession of co-accused cannot be used to cor¬ 
roborate evidence of approver. A.I.R. 1921 Nag. 
39, Rel. on. 120 Ind. Cas. 721=31 Cr. L-J. 153= 
A.I.R.. 1930 Nag. 97. 

§ . I _ J 

-S. 30—Corroboration. 

Confession implicating a co-accused requires 
corroboration if the co-accused is to be convicted 
on it. 123 Tnd. Cas. 393 = 31 Cr.L.J. 492=1930 Cr.C. 
767 = A.I.R. 1930 Pat. 385. 

-S. 30—Corroboration. 

Confession of one co-accused is to be accepted 
against another with caution unless corroborated 
by independent evidence—Confession of one co¬ 
accused cannot be said to be corroborated by con¬ 
fession of another co-accused. A.I.R. 1921 Pat- 337; 
43 Bom. 739, Rel. on. 120 Ind. Cas. 350=31 Bo«- 
L.R. 565 = A.I.R. 1929 B 0 m. 327. ; 

-S. 30—Corroboration:—To say that circum¬ 
stances corroborative of co-accused's confession 
should be such as would themselves support 
conviction is to render S. 30 superfluous”" 
What corroborative evidence is necessary to 
support conviction must depend on circumstances 

of each case. 4 Cal. 483; Not appr. Foil.; 
A.I.R. 1924 Mad. 805, Not appr. 119 Ind/Cas. 
474=1929 M.W.N. 272=2 M.Cr. C.96=30 M.L’ 
W. 403 = 1929 Cr. C. 9 =30 Cr. L. J« 1071 = 
A.I.R, 1939 498, p i ‘ | 
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-S. 30 —Corroboration. 

The mere fact that the statement of the co¬ 
accused was used as corroboration of another 
part of the finding about guilt is not a ground 
for setting aside the conviction. 110 Ind. Cas. 
803=29 Cr.L.J. 771 = 11 A. I. Cr. R. 43 = 10 P L.T. 
429 =A.l.R. 1929 Pat. 64 . 

-S. 30 .—Corroboration — Existence of a 

motive for the offence is not sufficient— 
Person charged must be indubitably identi¬ 
fied with the act committed. 

The existence of general hostility, general 
enmity and a desire, however strong, or a motive, 
however effective to procure the death of another 
person may by a piece of circumstantial evidence, 
but is not corroboration of a sworn statement of 
participation in a particular crime. Corrobora¬ 
tion must point indubitably to the identification 
of the person charged with the particular act 
with which the direct evidence connects him. 95 
Ind. Cas. 74 = ^8 All. 409 = 24 A. L. J. 410 = 7 L. R. 
A. Cr. 105 = 27 Cr.L.J. 746 = A.l.R. 1926 All. 377 . 

-S. 30 —Corroboration should be inconsis¬ 
tent with honest dealings. 

Where there is no evidence at all against the 
alleged receiver of stolen property a statement 
made by the thief in his own defence at the close 
of the case for the prosecution cannot be taken 
into account against the receiver under S- 30 . 
Judges should use some discrimination when they 
are dealing with ambiguous evidence which may 
have an honest or a dishonest interpretation. In such 
a case there is no corroboration unless the 
conduct ot the accused, or the admission of the 
accused, goes to the full length of something 
inconsistent with honest dealing. 76 Ind. Cas. 1025 
25 =Cr.L.J. 305 = 21 A.L.J. 179=45 All. 323 = 4 L-P. 
A. Cr. 57 = A.l.R. 1923 All. 322 . 


-S. 30 —Corroboration. 

Per Kanhaiya Lai, J. C. and Lyle, A. J. C.— 
Where there is a reasonable doubt whether the 
accused gave the information which led to a dis¬ 
covery, it would be unsafe to rely on his confes¬ 
sion. If the dead body in a murder case was 
discovered in consequence of the confession, the 
corroboration would be material but if the evidence 
produced about the time when the dead body was 
discovered is discrepant it is difficult to say whether 
the discovery was made before the confession or 

afterwards. 


Per Ashworth, A. J. C.—Where an accuse* 
person has pointed out the whereabouts of tin 
body of a man who has undoubtedly been mur 
dered and has made a confession which not onl; 
is uncontradicted by any of the facts prove* 
in the case but indeed has received corroboratioi 
respect of many points, then the confessioi 
should be held to be true as implicating the persoi 
making it unless he can make out a strong cas* 
1° the contrary. It is not necessary that th* 
confession of an accused should receive direc 
corroboration as to the fact that the accused wa 
concerned in the offence. It is sufficient tha 
there was such corroboration of the confessioi 
as to indicate that the accused had such know 
* e dg$, of the circumstances of the offenci 
a* would Suggest his taking part in it. 68 Ind 
SBli 7 e 9 O.L.J. 190=23 Cr. L. J. 481 = A.l.R 

1922 Oudh 202. 


-S. 30 —Corroboration. 

Tlie confession of a co-accused should be corro¬ 
borated in material particulars. 72 Ind. Cas. 497 
= 14 M. L. W. 474 = A.l.R. 1921 Mad. 490 . 


-S. 30 —Corroboration— Confession—Neces¬ 
sity. 

Per (Scott, C. J. and Heaton, J.) The rule 
is that a man is not to be convicted solely on 
the confessions of co-accused and it follows 
that he must not be convicted on such confes¬ 
sions together with evidence of the ordinary kind 
which is trivial or unimportant. Where however 
there is, apart from the confessions; a body of 
evidence and circumstances enough to support a 
conviction, if the evidence is accepted as free 
from untruth or exaggeration or serious mistake 
or distortion, the Court can take the confessions 
into consideration and consider together the 
evidence, the circumstances and the confessions. 
The material should not be divided into parts. 
Where the confession of a co-accused is corrobo¬ 
rated, it matters not whether on proving the case 
at the trial, the confession precedes the other 
evidence or vice versa. There is no rule as to 
what would constitute sufficient independent corro¬ 
boration in a particular case. The evidence 
which is supposed to afford independent corrobo¬ 
ration must be in itself reliable; otherwise it will 
not be independent corroboration. The value of 
the confessions of an accused, against a co- 
accused when those confessions are retracted 
at the trial, is very low. 43 Bom. 739=21 Bom. 
L.R. 448 = 20 Cr. L. J. 497 = 51 Ind- Cas. 65. 

-Ss. 30 , 114 , lllus. (b) and 133 —Confession, 

corroboration. 

On a proper consideration of S. 114 1 Hus. (b) 
where there are more than one accused person 
there must be corroboration against each of them 
showing his connection with the offence, if the 
accomplice’s evidence is to be acted upon. 17 
Cr. L. J. 156=19 P.W.R. 1916 Cr. = 33 Ind. Gas. 636 - 


-S. 30—Confessions by co-accused corrobora- 

■ j on —Conviction corroboration necessary. 

A conviction based entirely on statements con¬ 
fined in confessions of co-accused persons, is not 
sustainable. 4 Bur. L-T. 189=12 Cr. L-J. 465 — 11 
Ind. Cas. 1001 . 

S. 30 — Confession — Corroboration — Co- 


L ccused—Weight due to. 

The confession of a co-accused can be taken 
nto consideration but the Court requires corrobora- 
ion before acting upon such a confession. Where 
he corroboration consisted of statements o' 
vitnesses which though giving rise to suspicion 
vere consistent with the innocence of the accuser, 
leld, that the corroboration fell far short of what 
s required to support a conviction. 42 Cal- 780 - 
9 C-W.N. 584 = 21 C.L.J. 492 = 16 Cr. LJ. 321 - 

& lr»H. C'A*. 7* 


-S. 30 —Confession by a co-accused —Corro¬ 
boration^ Joint trial—Effect. 

A confession duly made by one of the several 
accused m der trial jointly for the same offence 
can be taken into consideration under S- 30 of the 
Evidence Act, but the value of such a confession 
is very small and is not legally sufficient corrobora¬ 
tion of the testimony of an approver either as to 
the corpus delicti or the identity of the person 
affected 13 0.0 243=11 Cr.L.J. 554 = 7 Ind. Cas, 
1Q12, 
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-S. 30 —Penal Code, S. 122-A—Conspiracy- 

Confession of co-accused, if evidence of con¬ 
spiracy—Evidence Act, Ss. 10 , 30 -Corrobora¬ 
tion by independent testimony necessary 
against co-accused—Evidence by itself against 
the prisoner confessing. 

S. 10 of the Evidence Act is intended 
to make evidence of communications bet¬ 
ween different conspirators while the con¬ 
spiracy is going on with reference to the carrying 
out of the conspiracy. Though under the law of 
England as to evidence in cases of conspiracy that 
section is not intended to make evidence of the 
confession of a co-accused, and put it on the same 
footing as a communication passing between con¬ 
spirators, or between conspirators and other 
persons with refrcnce to the conspiracy, such con¬ 
fession can be looked at under S. 30 of the Evidence 
Act. But its value is discounted by the fact that it 
cannot be tested by the by cross examination. No 
higher volue can be put upon it than upon the state¬ 
ment corroborated by independent testimony 
implicating the accused persons in the design with 
which they are charged. But with regard to the 
prisoner himself, his confession, his statements in 
verification thereof and his deposition given as 
approver before the committing Magistrate are all 
evidence against him. ( 1910 ) 15 C-W.N. 25=38 Cal. 
169=8 Jnd. Cas. 770 . 

-Ss. 30 , 114 , Ill. (b) — “May take into 

consideration” — Confession of co-accused — 
Necessity for corroboration—Misdirection to 
the Jury—Accomplice and co-accused—Corrobo¬ 
ration necessary in both cases* 

The confession of a co-accused requires corrobo¬ 
ration before it is to be acted on; and a direction 
by a Judge to a jury, if he does not draw the atten¬ 
tion of the jury to the necessity for corroboration 
in the consideration of a confession, is a misdirec¬ 
tion, 7 M. H. C. R. app. 1 M. 163 , 4 C- 43 ref. to. 
( 1909 ) 8 M.L-T. 116=33 M. 46 = 1 Ind. Cas. 867 . 

See for other cases under S. Ill ill. (b) and 
S. 133 . 

-S. 30 — Corroboration — Confession, admissi¬ 
bility—Confession at previous trial. 

Confessions made by accomplices at previous trials 
for docoity cannot be considered under S. 30. It 
cannot be treated as good evidence against the accused 
unless it i6 corroborated aliunde by independent evi¬ 
dence in material particulars and especially in respect 
of the identity of the accused. 18 P.L.R. 1910=11 
Cr. L. J. 364=6 Ind. Cas. 492. 


-S. 30—Co-accused—Corroboration. 

The confession of an accomplice is not sufficient to 
convict an accused man unless there is corroborative 
evidence, and it is no corroboration to show that 
the two accused must have acted together in a matter 
unconnected with the charge against them. An ac¬ 
cused person confessed to having committed breaches 
of trust and implicated his co-accused on a charge 
of abetment of the same. There was no corroborative 
evidence but a document was found in the house of 
the latter which could not have come there without 
the two accused having acted in concert, but it was 
totally unconnected with the breach of trust. Held, 
that there was no corroborative evidence to justify a 
conviction of the latter. (1900) 5 C.W.N. 2g6. 


"S. 30 Corroboration, need for—Co-accused 
whether pu nisha ble on such confession solely. 

f ; pe [ son accused of abetment cannot be convicted 
him °* the cor dession of the accused implicating 

him in (hr See s . ,33. { , 90o) 5 c.W.N. 294. b 




4. Essentials for admissibility. 

-S. 30—Essentials for Admissibility —Confes¬ 
sion of co-accused—Admissibility—Condition. 

The words “affecting himself and some other of 
such persons” in S. 30 of the Evidence Act suggest 
that before the confession made by one person can 
be taken into consideration as against other persons, 
who are being tried jointly with him for the same 
offence, it must affect the maker as well as others. 
If the statement does not affect the maker thereof or 
only ascribes to him a part not sufficient by itself 
to justify his conviction for the offence for which he 
i6 being jointly tried with others, it will not be a 
confession of the nature contemplated by the section. 
A.I.R. 1949 AH. 132 = 50 Cr. L. J. 144. 


-g. 30—Admissibility of confession of co¬ 
accused—Conditions. 

All that is necessary for a confession to be ad¬ 
missible against a co-accused is that the maker 

should inculpate himself in all the offences in which 
he implicates the other co-accused, and it is not 
necessary that he should ascribe to himself a6 major 
a part in the commission of the crime as he ascribes 
to the other co-accused. The explanation to S. 30 
of the Evidence Act makes it clear that an attempt 
to commit the offence and an abetment of the 

offence are included in the term “offence ’. So, 
even if the maker of the confession implicates him¬ 
self only in an attempt to commit, or, in the abet¬ 
ment of, the offence, or a minor part in the com¬ 
mission of the offence, the admissibility of the 

confession against the other accused is not affected. 
But where the confession implicates the maker in 
one out of the several offences and implicates the 
other co-accused in the other offences as well, it 
cannot be said that the confession “affects himself 

and some other of such persons” within the meaning 
of S. 30, because ex hypothesis the confession does 
not affect himself, and some other persons with 
respect to some of the offences. 1949 A. L. J. 60 
followed. 1950 A.W.R. 238=1956 A. L- i4° = I.L.R* 
1950 All. 1132. • 

-S. 30—Essentials for admissibility stated. 

Section 30, contemplates that the statement of one 
accused admissible against his co-accused must be made 
in the same trial when both accused are charged with 
the same offence and it must be a confession which 
affects himself as well as his co-accused. A.I.R. 1937 
Sind. 218 = 38 Cr.L-J. 965 = 170 Ind. Cas. 746. 


•S. 30—Essentials for admissibility. 


1J 


When the statement is self-incriminatory and also 
implicates a co-accu6ed, the self-implication is the 
guarantee for the truth of the accusation against 
the co-accused and may be taken to be a substitute 
for the sanction of oath. 120 Ind. Cas. 257 = 31 Cr. 
L. J. 26=1930 Gr.C. 45 = A.I.R. 1930 All. 29. • 


-S. 30—Essentials for admissibility. 


Before S. 30 of the Evidence Act can be applied it 
must be proved that a confession has been made by 
ane of the persons who are being tried jointly for 
the same offence and that the confession affects the 
person making it as well as some other persons *0 
jointly being tried. The section is new to the Indian 
Evidence Act as contrasted with the English L* w 
and must be construed strictly. When once there is no 
such confession a6 affects the person making it * n Y 
statement made by one accused cannot be treated 
as evidence against the co-accused or be taken as 
affording corroboration of the evidence of the 
approver. 1929 M.W.N, 698. 
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■-S. 30—Essentials for admissibility. 

Statement, for using it against the co-accused must 
be a confession in respect of an offence with which 
all arc charged. 2 All. 414, Rel. on. 109 Tnd. Cas. 
35t=29 Cr.L.J. 527=32 C.VV.N. 731=4701.3. 526 = 
10 A.I.Cr.R. 2i9=A.I.R. 1928 Cal. 416. 

-S. 30 — Essentials for admissibility — State¬ 
ment mast not be self-exculpating. 

Section 30 contemplates a statement, which, taken 
by itself, is sufficient to justify the conviction of the 
person making it for the offence for which he is being 
jointly tried with the oilier person or persons 
against whom it is tendered. 2 All. 444, Foil. 89 
Ind. Cas. 516=23 N.L.R. 62 = 26 Cr.L.J. 1380 = 
A.I.R. 1926 Nag. 119. 

-S. 30—Essentials for admissibility—Statement 

mast inculpate the maker himself more than 
or at least equally with the co-accused 

The test to determine whether any statement by a 
co-accused amounts to a confession under S. 30 is to 
see whether his statement proposed to be used in 
evidence against another is sufficient by itself to justify 
his conviction for the offence for which he is jointly 
tried with the other person against whom it is 
tendered. The statement of one prisoner cannot be 
taken as evidence against anolher prisoner under 
S. 30 unless the parties are admittedly in pari delicto, 
that is, unless a confessing prisoner implicates himself 
to the full as much as his co-prisoner whom he is 
criminating. The ratio decidendi of the cases 
bearing on this point is that statements which 
inculpate the maker more than, or equally with, 
others, alone can afford any satisfactory guarantee 
of their truth. This necessarily means less weight 
must be attached to statements which implicate the 
maker in a lesser degree than others. Where the 
principal blame is laid on others the statement is 
self-serving according to the ideas of the person 
making it and is entirely excluded from consideration. 
There is absolutely no guarantee whatever as to its 
truth where the statement entirely <xonerates the 
maker. Such a statement cannot be held admissible 
as against the co-accused. 90 Ind. Cas. 385 = 21 N. 
L.R. 88 = 26 Cr.L.J. 1537 = A.I.R. 1926 Nag. 117. 

‘S- 30—Essentials for admissibility. 

Confession to be used against co-accused must be 
confession of guilt of maker. 94 Ind. Cas. 258= 1926 
P.H.C.G. 167 = 27 Cr.L.J. 594 = A.I.R. >926 Pat. 440. 

S. 30—Essentials for admissibility. 

A confession should justify the conviction of the 
confessor and only then it is admissible against the 
confessor’s co-accuscd. 22 Cr. L.J. 260, Foil. 95 
Ind. Cas. 63=6 Lah. 176=26 Cr-L-J. 735 = A.I.R. 
>925 Lah. 435. 

S. 30—Essentials for admissibility. 

Confession to be admissible must equally incrimi¬ 
nate the maker with the co-accused againt whom it i6 
to be used. 81 Ind. Cas. 891=25 Cr.L.J. 1067 = 
A.I.R. 192^ Nag. 78. 

" ' S.30—Essentials for admissibility—Confession 

of co-accnsed must implicate the maker to the 
same extent as the other accused. 

The statement of an accomplice is taken into con- 
iideration when he himself admits his own guilt to 

•nnte extent to which he implicates others. His 
confession may be taken into consideration against such 
°jl'f persons as well a* against himself, because the 
of hisown guilt operates as a sort of sanction 
which to some extent takes the place of the sanction 
an oath and *0 affords some guarantee that the 


whole statement is a true one. The word ‘confession* 
in S. 30 cannot be construed as including a mere in¬ 
culpatory admission of guilt. A confession unsupported 
by other testimony is evidence of the weakest kind 
against a co-accuscd. 7 All. 646, Foil. 77 Ind. Cas. 
439=25 Cr.L. J. 391= A.I.R. 1925 Oudh 295. 

-S. 30—Essentials for admissibility. 

Only a confession implicating the maker and not 
exculpating him is admissible as against the other co- 
accused. 81 Ind. Cas. 249=25 Cr.L.J. 761 = A.I.R. 
1925 Sind 1 16. 

-S. 3c—Essentials for admissibility. 

Merely because a confession is not complete and 
detailed up to the hilt it docs not become inadmissible 
against a co-accused. 84 Ind. Cas. 548 = 5 L.R.A.Cr. 
101 = 26 Cr.L.J. 324= A.I.R. 1924 All 511. 

-S- 30—Essentials for admissibility—Confes¬ 
sion of co-accused need not completely impli¬ 
cate himself—Substantial implication is suffi¬ 
cient. 

No general rule can be laid down as to the admis¬ 
sibility of confession against co-accuscd and each case 
must be decided on its o w n facts. All that is required 
is that the confession should substantially implicate 
its maker in regard to the crime with which he and 
his co-accused arc charged. It is not necessary that 
there should be an admission of actual guilt. It is 
sufficient if the admission establishes constructive 
guilt. 75 Ind. Cas. 705=4 P-L.T. 505=25 Cr.L.J. 
17 = A.I.R. 1924 Pat. 347. 

- S. 30 —Essentials for admissibility—Confes" 

sion—Admission—Distinction between. 

S. 30 of the Indian Evidence Act 1872, must be strictly 
construed. It makes a clear distinction between an 
admission and a confession. It is only under that 
section that the confession of one of two or more 
accused, jointly tried for the same offence, can be 
taken into consideration as against the rest. It must 
be a confession to be so admissible, that is, it must 
affect both the person confessing and the oilier 
accused. The word “confession’*, as used in the Act, 
must not be construed as including a mere inculpatory 
admission which falls short of being an admission of 
guilt. The terms of the section do not countenance 
the construction of the statement into a confession by 
a process of inferential reasoning. It is one thing to 
make statements giving rise to an inference of guilt 
and another thing to confess a crime. (1909) 11 Bom. 
L.R. 633 = 3 Ind. Cas. 742. 

5. Evidentiary value. 

- 3 . 30— Evidentiary Value —Confession—Weight 

to be attached to—'Judge to warn jury in murder trial. 
224 Ind. Cas. 156 = 1946 P.C. (Rul.) 170 = 47 Cr. L. J. 
575 = 1946 O.A. (P.C.) 80=1946 A.W.R. (P.C.) Co.' 

- S. 30— Evidentiary Value —Confession—Antece¬ 
dent circumstances — Reference to—Value. I.L.R. 
(1946) All. 111 = 1946 A.L.W. 383 = 222 Ind. Cas. 538 
= 1946 A.L J. 77 = 47 Cr.L.J. 3 11 = A.I.R. 1946 All. 15. 

-S. 30 —Evidentiary value—Approver—Findings 

based on’other evidence equally strong—Conside¬ 
ration of approver’s evidence, if necessary. 

Where the accused does not in any way challenge 
the findings of the Court with regard to the search for 
and recovery of a revolver and its count ction with the 
accused and with the crime and there has has been 
no serious miscarriage of justice, there being amply 
sufficient evidence in the findings, it is unnecessary to go 
into consideration of the approver’s evidence which has 
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been challenged. A.I.R. 1946 P.G. (2 — 47 Cr.L. J. 
174 = 221 Ind. Cas. 215 (P.C.). 

_g. 00— Confession of co-accused—Value. 

The confession of a co-accused cannot be regarded as 
substantive evidence against the accused. At the 
most, it may be taken into consideration if there is 
other independent and reliable evidence to connect 
them with the crime. A.I.R. 1945 Bom. 29-2 = 47 Bom - 

L. R. 63=47 Cr.L. J. 51=221 Ind. Cas. 86. 

-S. 30 —Evidentiary value. 

The confession of a co-accused is not a substantive 
piece of evidence and can, at the most, be considered 
along with other evidence. A.I.R. 1944 Bom. 338=46 
Bom. L.R. 589. 

- S. 30—Evidentiary value—Confession of co- 

accuscd—If can be taken into account in consi¬ 
dering whether approver’s evidence should be 
relied on. 

A conviction should not be based merely on the con¬ 
fession of a co-accused. The words ‘take into considera¬ 
tion* in S. 30, Evi. Act, do not mean that the con¬ 
fession is to have the force of sworn evidence. But 
such a confession is, nevertheless, evidence in the 
sense that it is a matter which, the Court before 
whom it is made may take into consideration in order 
to determine whether the issue of guilt is proved or 
not. Such a confession is merely to be an element in 
the consideration of all the facts of the case; while 
allowing it to be so considered, it does not do a w ay 
with the necessity of other evidence. Section 30 
entitles the Court to take into consideration the 
confession of the co-accused in deciding whether it is 
safe to rely on the approver’s evidence. A.I.R. 1944 
Mad. 117 = 56 L-VV. 737= (1943) 2 M.L.J. 634=1943 

M. W.N. 793=45 Cr.L- J. 373 = I.L.R. (1944) Mad. 
308=211 Ind. Cas. 367. 

-S. 30—Evidentiary value. 

If there is substantial evidence against the accused 
and there remains some lingering doubt, the confession 
of the co-accused may be taken into account to set 
that little doubt at rest. A.I.R. 1942 Mad. 444=43 
Cr.L. J. 750 = 55 L.W. 263 = (1942) 1 M.L.J. 5 * 7 - 
1942 M.W.N. 443 = 201 Ind. Cas. 461. 

-S. 30 — Evidentiary value — Confession by 

accused that he killed deceased because other 
accused promised to give him certain amount 
Whether evidence against other accused. 

A confession by an accused to a prosecution wit¬ 
ness that he killed the deceased because the other 
accused had promised to give him a certain amount, 
is admissible under S. 30, but it would naturally 
require the strongest independent evidence if any 
reliance can be placed upon it at all. But it cannot 
be treated as against the other accused. A.I.R. 1941 
Mad. 306 = 1940 M.W.N. 1238=52 L-W. 898=42 
Cr.L. J. 424=193 Ind. Cas. 465. 

-S. 30 — Evidentiary value — Confession by 

accused implicating co-accused—If can be used 
as positive evidence. 

The confessions of an accused implicating the co¬ 
accused are of less evidentiary value than the testimony 
of an accomplice because the man in the dock cannot 
be cross-examined. They can only be taken into 
consideration under S. 30, Evi. Act, along with such 
other evidence as there may be. Such confessions may 
help the Court to decide whether the other evidence 
^ or is not credible. It cannot, however, supply the 
place of positive evidence regarding the commission 
of the crime. A.I.R. 1941 Mad. 267=1940 M.W.N. 
707 52 L.W. 258=42 Cr.L. J. 396=195 In$. gas. 14, 


_5. 30—Evidentiary value—Substantive evi¬ 
dence not sufficient to establish goilt against 

accused. . . 

When the substantive evidence is not sufficient to 
establish a prima facie guilt against the accused, it 
is not permissible to use the confession of a co-accused 
under S. 30, Evi. Act, as if it were itself substantive 
evidence, which it is not. If there is relevant evi¬ 
dence bearing on the accused’s complicity in a parti¬ 
cular crime, the confession of a co-accused may be 
taken into consideration to lend assurance to^ it. It 
can in no case be used to fill up the gap in the. 
prosecution evidence. A.I.R. 194 0 Nag. 230 = 1940 
N.L.J. 210=188 Ind. Cas. i 46 . 4 

-S. 30— Evidentiary value. 

Though S- 30 lays down that the confession of a 
co-accused can be taken into consideration, it must 
always be remembered that where it has never been 
subjected to the test of cross-examination, at the most 
it can be only corroborative evidence. A.I.R- *939 
Lah. 429=41 P.L.R. 333=40 Cr.L. J. 897=184 Ind. 

Cas. 219. , , 

- S. 30— Evidentiary value. 

Value of confession of a co-accused is not high but 
if it receives confirmation it should be treated as sub¬ 
stantially true. 41 P.L.R. 424— I.L-R. (* 939 ) Lah. 

67 (D.B.). 

-S. 30 — Evidentiary value. 

The confession of a co-accused cannot be the main 
evidence in a case. It is the weakest possible kind of 
evidence, which can only be taken into consideration 
against the co-accu6ed by reason of the provisions of 
S. 30, Evidence Act. It is not given upon oath and it 
is not tested by cross-examination. A statement in 
such a confession cannot alone be held sufficient to 
justify a finding of guilty of so grave an offence as that 
under S. 396, which is punishable with death. A.I.R. 
1939 Rang. 402 = 41 Cr.L. J. 129=1940 Rang. L.R. 
104=185 Ind. Gas. 205. 

-S. 30—Evidentiary value* 

Confession made by accused is not evidence against 
other accused. Such confession can only be taken into 
consideration against other accused but that does not 
mean that the confession can take the place of evidence 
so far as the other accused are concerned. A.I.R. 
1938 Mad. 675=1938 M.W.N. 577=48 L-W. 139=39 
Cr.L. J. 894=177 Ind. Cas. 494. , 

-g. 30—Evidentiary value—Approver’s evidence 

and confession of co-accused—Distinction—Taint¬ 
ed evidence. 

The exact meaning of “tainted evidence” is not quite 
clear, whether it means that the person giving the 
evidence is tainted morally, or whether it means merdy 
that he is a person on whose word reliance cannot be 
placed. As regards an approver, there is the fear that 
he is giving evidence in order to save his skin and 
therefore, he is liable to make statements which are not 
true, if he thinks they will be for his benefit. But 
regards the confession of a co-accused, this cannot be 
called tainted evidence for the same reason. A person 
making a confession does so deliberately and after 
having been warned solemnly by the Magistrate ofth e 
consequences of making a confession and knowing that 
he may be convicted thereon, if he still persists in his 
purpose and makes a confession, the statements that he 
makes cannot be considered to be tainted statements 
unless it be that they are tainted because he is an 
immoral person who has committed a criminal offence. 
But all immoral persons are not necessarily and always 
liars. It cannot be argued that because the confession 1* 
admissible, therefore, it must be believed. In each case 
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it lias to be considered whether the confession is a true 
one, whether there are any circumstances which suggest 
that it is false, or that some of die statements made 
therein are false. A.I.R. 1938 Rang. 92=39 Cr.L. J. 481 
= 1938 Rang. L.R. 30 = 174 Ind. Cas. 947. 

-S. 30—Evidentiary value—Court can only treat 

confession as lending assurance to other evidence 
against a co-accused. 

All that S. 30 provides is that the Court may take 
the confession of a co-accused into consideration against 
the other co-accused, that is to say, that the Court can 
only treat a confession as lending assurance to other 
evidence against a co-accused. A.I.R. 1938 Rang. 92 = 
1938 Rang. L. R. 30=39 Cr. L. J. 481 = 174 Ind. 
Cas. 947. 

-S. 30—Evidentiary value. 

It is a fallacy to say that tire confession of a co- 
accused can be dealt with on the same basis as the 
evidence of an accomplice. Accomplice’s testimony 
stands on a higher footing than confession of a co¬ 
accused. The confession of a co-accused is only a 
relevant fact which the Court has to consider. It is not 
strictly evidence against a co-accused and a conviction 
based solely on the confession of a co-accused is bad 
inlaw. A.I.R. 1937 Bom. 31=38 Bom. L.R. 1122 = 
166 Ind. Cas. 569. 

-S. 30—Evidentiary value—Conviction on con¬ 
fession of co-accused. 

A conviction on the confession of a co-accused alone 
is bad in law. A.I.R. 1937 Cal. 433 = 38 Cr.L.J. 852 = 
170 Ind. Cas. 201. 

-S. 30—Evidentiary value—Weight of—Extra¬ 
judicial confession against co-accused — Only 
corroboration—Testimony of eye witness—Con¬ 
fession whether to be acted upon. 

The weight of an extra-judicial confession against a 
co-accused is not very great and can only be taken into 
account if it was adequately corroborated. Where the 
onl> corroboration in ihe case is the evidence of eye¬ 
witnesses which cannot be implicitly relied upon in 
view of the possibility of a genuine mistake on their 
part, the confession cannot be acted upon. 157 Ind- Cas. 
,0 54—37 P.L.R. 345=36 Cr.L.J. 1305. 

-S. 30—Evidentiary value. 

It would be far too dangerous to consider that a 
confession of a co-accused amounts to evidence against 
a person. It is not so stated under S. 30, and it has 
long been settled law that a conviction cannot be based 
on the confession of a co-accused. A.I.R. 1935 Lah. 
2 3 0 = 35 Cr.L.J. 1180=150 Ind. Cas. 1056. 

—— 1 S. 30—Evidentiary value — Co-accused against 
whom charge is withdrawn—Evidence, value of. 

A co-accused against whom the charge has been 
unconditionally withdrawn is a more reliable witnc»s 
than an accomplice who is examined under conditional 
pardon. A.I.R. 1933 Cal. 148=34 Cr.L J. 675=1-44 
Ind. Cas. 74. 

-S. 30—Evidentiary value. 

Per Reilly, J. —Section 30 of the Evidence Act, is 
a very exceptional, indeed an extraordinary provision, 
by which something which is not evidence mav be used 
against an accused person at his trial. Such a provision 
must be used with the greatest caution and with care 
to make sure that it is not stretched one line beyond its 
necessary intention. 

Under S. 30, the confession of an accused cannot take 
the place of evidence against a co-accused; it cannot 
add to or supplement evidence otherwise insuffir-ent 
but wjjerc there js evidence against the co-accused. 


sufficient, if believed, to support bis conviction, tin n tin- 
kind of confession described in S. 30 may be thrown 
into the scale as an additional reason for believing 
that evidence. A.I.R. 1931 Mad. 177 — 59 M.L.J. 471 
= 1930 M.W.N. 858 = 32 L-W. 527 = 32 Cr.L.J. 44 fi = 
54 Mad. 75=129 Ind. Cas. 645. 

- S. 30— Evidentiary value. 

Under S. 30, the confession of a co-accused, if 
proved can be treated as evidence against an accused 
person. The weight that is to be attached to it as 
evidence against the accused, however, is a different 
matter, and depends upon the circumstances of the 
particular case. Such evidence is derived from a 
tainted source, as is the evidence of an approver and 
it is therefore, open to grave suspicion; further, it is 
not subjected to cross-examination, ami for that reason 
also, it should not be regarded as evidence of any 
value against another accused who is tried jointly 
for the same offence unless it supported by 
some material corroboration upon which reliance can 
be placed. It is not desirable to lay any hard and 
fast rule as to what should be the form or nature of 
such corroboration. A.I.R. 1031 Rang. 235 = 33 
Cr.L.J. 205= 135 Inch Cas. 849 (S.B ). 

-S. 30—Evidentiary value. 

Statement of accused taken after close of prosecu¬ 
tion case under S. 342, Criminal P. C-, implicating 
co-accused—It is admissible against co-accused— 
But no weight can be attached to it if co-accused 
implicated by it was not given opportunity to cross- 
examine accused nor was he asked any questions to 
explain allegations made against him and statement 
was not made on oath. 4 Cal. 483; A.I.R. 1923 All. 
322; 38 Mad. 302; 17 All. 524 and 23 All. 53 , Cons., 

6 Bom. 124, Rel. on. 32 Bom. L. R. 7 4 7 = A.I.R. 193° 
Bom. 354 = 54 Bom. 531 = 127 Ind. Cas. 105. 

-S. 30—Evidentiary value. 

In the absence of any corroboration connecting an 
accused with the commission of offences the confes¬ 
sion of a co-accused cannot be taken into consideration 
agaist him. 119 Ind. Cas. 3 2 5 = 3 ° P-L-K. 646=30 
Cr.L.J. 1046 = 11 Lah. io6=~A.I.R. 1930 Lah. 257. 

-S. 30—Evidentiary value. 

The self-inculpatory confession of an accused implicat¬ 
ing his co-accused is fact upon which alone the conviction 
of his co-accused cannot be legally based. Nor can 
such a confession even if it be corroborated by other 
evidence which is imsufiicient by itself to sustain the 
conviction of the non-confessing co-accused forma legal 
basis for his conviction. 

Per Full Bench. —But if there is any other relevant 
matter implicating the co-accused the Judge is permitted 
by S. 30 to consider confession along with the said 
matter and as a result of such consideration to convict 
the accused. Per Subhedar, A.J.C.) Such confession can 
be legitimately used to corroborate other evidence and 
even to supplement the same in those exceptional cases in 
which without such aid the other evidence falls short by 
very narrow margin of that standard of proof which is 
requisite for a conviction. 

Where the other evidence was to the effect that the 
accused were seen going on the night of the murder 
towards the place where the deceased lived and that 
there was general enmity between the accused and the 
deceased the evidence is insufficient to justify convic 
tion of the non-confessing co-accused. 24 W.R. 42 Gr. 
and 5C P.L R- 35 Cr.. Apper. A.I.R. 1926 All. 277, 
Rel. on ; other case law discussed A.I.R. 1930 Nag. 
242 (F. B f ) = 26 N.L.R. 229= 125 Ind. Cas. 673. 
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-S. 30 Evidentiary value. ...... 

The statement of a co-accused is admissible in evi¬ 
dence but according to the usual practice and as a rule 
of prudence it is unsafe to accept the tainted testimony 
„f an a accomplice so long as it is not corroborated in 
material particulars. The difficulty enhances where the 
said accomplice does not adhere to his statement. 121 
fnd. Cas. 103 = 11 L.R A.Cr. i = 13 A.I.Cr.R. 52 = 1929 
Gr C. 636=31 Gr. L. J. 206 = A.I R- 1929 All 928. 

-S. 30—Evidentiary value. 

Although a confession of one co-accused may be taken 
into consideration against another under the provisions 
of S. 30, it would be unsafe, if not illegal, to rely on 
it without further corroboration in material particulars. 
113 Ind. Gas. 1=30 Gr. L-J- 385=A.I.R. 1929 Lah. 

33 ®- 

-S. 30—Evidentiary value. 

Where there is nothing against an accused person 
but a confession made by a co-accused from the dock 
at the trial, a conviction cannot be supported. 118 
[nd. Cas. 512 = 1929 M.W.N. 391= 2 M.Cr.C. 76=30 
Cr.L.J. 932 = A.I.R. 1929 Mad. 285. 


-S. 30 — Evidentiary value. 

An accused person cannot be convicted solely on such 
a confession made by a co-accused implicating him. 
o C.P.L.R. 35 Cr. and 37 Cr; 24 W.R. (Cr.) 42; 38 
Cal. 559, Rel. on. 109 Ind. Cas. 801 = 11 N.L.J- 104 = 
29 Cr.L.J. 609=10 A.LCr.R. 340 = A.I.R. 1928 Nag. 
213. 

-S. 30 —Evidentiary value—Conviction based 

solely on confession of co-accused is bad. 

Under S. 30 the Court may take into consideration, 
a confession made by an accused person as against the 
co-accused, but the Court can only treat a confession as 
lending assurance to other evidence against a co-accused 
and a conviction based on the confession of a co¬ 
accused alone would be bad in law. 38 Cal. 559, Foil. 
101 Ind. Cas. 881 =28 Cr.L.J. 497 = ® PL.T. 566 = 8 
A.LCr.R. i5i=A.I.R. 1927 Pat. 257. 


-S. 30 —Evidentiary value. 

Confession by itself cannot be treated a6 sufficient 
evidence upon which a conviction can be based of the 
co-accused. 75 Ind. Cas. 753 = 27 O.C. 40 = 25 Cr.L.J. 
49= A.I.R. 1925 Oudh 1. 

-S. 30 —Evidentiary value. 

A confession is only evidence against the person 
who makes it. A convication of an accused based 
salely on the confession of another accused cannot stand 
and there must be independent evidence entirely out¬ 
side if the confession can be used. 81 Ind. Cas. 817 = 20 
M.L.W. 202 = 25 Cr.L.J. iou=A.I.R. 1924 Mad. 805. 

-S. 30 —Evidentiary value. 

Confessing co-accused’s evidence is practically that of 
a:i approver, and must be treated as such especially 
where the confession was not free from inducement. 
10 O L.J. 28o = A.I.R. 1924 Oudh 65. 


-S. 30 •—Evidentiary value—Confession ol 

accused can be considered against co-accused but 
cannot be taken as corroboration of accomplice 
witnesses- 

The confession made by a person can be taken intc 
consideration as against persons who are being triec 
a>ong with him, such a statement however is alwayi 
regarded as tainted and cannot be used to corroborate 
the testimony of the accomplice witnesses. Where the 
accused made his statement at the end of the prosecu 
ti on rase when the whole of the evidence had beer 
treshly detailed in hi s presence, it can be rightly usee 
as evidence against himself, ~ r 


The evidence of one approver cannot be said to 
corroborate another except where both have, at the 
earliest opportunity and before there has been any 
chance of collaboration deposed to the same act 3 
as having been committed by particular accused 
person. As a matter of prudence unanimity as to the 
incident deposed to or a sufficient number of them 
by two approvers should have been insisted on before 
their uncorroborated testimony was deemed sufficient 
to warrant a conviction thereon. It is doubtful if 
assessors, even the most intelligent pay. .much attention 
to the aforesaid maxim and their opinion cannot be 
taken as a substitute for untainted evidence where a 
prudent person would require it. 68 Ind. Cas. ii 3 == 3 
Lah. 144 = 4 L-L.J. 91=9 P-W.R. 1922 Cr.= 23 Cr.L.J. 
5i3=A.I.R. 1922 Lah. 1. 

-S. 30—Evidentiary value—Conviction based 

on it alone, is invalid. 

Prideaux and Kotval, A.J.Cs.—(Hallifax, A.J.C., 
Contra) —A confession of an accused not being declared 
“relevant’* bv the Evidence Act as against a co-accused 
cannot be treated as “substantive” evidence and a 
judgment cannot be based upon it so far as he is 
concerned. A Court may under S. 30 of the Evidence 
Act “take it into consideration*’ with or supplementary 
to relevant facts which may form the basis of a judg¬ 
ment (case-law discussed). A confession made by a 
co-accused must be regarded with suspicion. 65 Ind. 
Cas. 561=23 Cr.L.J. i2g = A.I.R. 1922 Nag. 146 (F.B.). 

-S- 30— Evidentiary value. ■ ■ 

The confession of one co-accuscd cannot be said to 
be corroborated by the confession of another accused 
as against an accused person who has not confessed at 
all; but the confession of one co-accused may furnish 
the corroboration of the confession of another accused 
as against the latter and vice versa. 38 B. 156. 60 Ind. 
Cas. 786=22 Cr.LJ. 290. 

-S. 30—Evidentiary value. 

Whether the confession of an accused can be used 
against his co-accused should be determined on seeing 
whether the accused can be convicted on that confession 
of the crime with which he and the co-accused, were 
charged. 60 Ind. Cas. 660 = 22 Cr.L.J. 260 (Lah). 

-S- 30—Evidentiary value. 

The confession of a co-accused cannot per se 
sustain a conviction and to do so, it must be cor¬ 
roborated aliunde by independent evidence in , some 
material circumstance. 59 Ind. Cas. 913 = 22 Cr.L J. 
161 =3 U P.L.R. (Lah.) 24=11 P.W.R. 1921 Cr. 

-S. 30—Evidentiary value- 

A confession of an accused is not made on oath and 
its evidentiary value is very low. The statement of 
even an accomplice has a higher and more probative 
value than the confession of a co-accused. 

The court can only treat a confession under S. 30 
as lending assurance to the other evidence against the 
co-accused and a conviction on the confession of a co¬ 
accused alone would be bad in law- By S. 30 the 
Legislature has conferred upon the Court to take into 
consideration such confession. The corrobarative evi¬ 
dence must be cogent and it must be corroborative of 
the corpus delicti. 83 Ind. Cas. 889=26 Cr.L.J- 
185=16 S.L.R. i97 = A.I.R. 1921 Sind 57. » 

-S. 30—Confession, evidentiary value— Weight 

due to. 

The confession of an accused should not carry the 
same weight as the evidence of the same person if he 
were examined as a witness. The Court must after 
the most careful consideration, decide whether the 
degree of proof prescribed by S. 3 of the Evkjeqce Act 
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has been reached or not. U.B.R. i (1913) > 7 ° — 1 -1 

Cr.L J. 566=21 Ind. Gas. 166. 

-S. 30—Confession, evidentiary value of. 

The confession of a co-accused is inferior in value to 
that evidence of an accomplice made upon oath and 
subject to cross-examination and a conviction cannot 
be based upon such a confession. 5 M.L.T. 355 — 9 
Cr.L J. 308= 1 Ind. Cas. 547. 

-S. 30—Confession—Probative value. 

A confession is not evidence against the co-accused, 
but it can lend assurance to other evidence. (1909) 14 

C.W.N. 11.14=37 Cal. 467 = 7 Ind. Cas. 359. 

-S. 30—Confession, evidentiary value—Pro¬ 
bative value of a co-accused’s evidence. 

The true effect of S. 30 is that the Court can only 
treat a confession as lending assurance to other evidence 
againt a co-accused. A conviction on the confession 
of a co-accused alone would be bad in law. A retracted 
confession should not be relied upon. 38 Cal. 559=15 
C.W.N. 593=12 Cr.LJ- 286 = 10 Ind. Cas. 582. 

— —S. 30—Evidentiary value—Confession Co¬ 
accused. 

The accusation made by an accomplice in a 
confession may be considered against a co-accused if that 
statement is put in evidence against him, but its 
evidential value would be of the slightest use. (1901) 5 

C.W.N. 670=28 C. 689. 

6. Joint trial. 

-S 30—Joint trial, meaning of—Proceedings 

under, S. 117, Cr. P. Code. .... 

Persons against whom proceedings are being jointly 
taken under S. 107 Cr. P. Code in one _ and the same 
enquiry cannot be said to be on their joint trial for the 
same offence within S. 30 of the Evidence Act. 41 All. 

231 = 17 A.L.J. 147=1 U.P L.R. (H. C.) 8 9 = 2oCr.L J. 
206=49 Ind. Gas. 654. 

• -S. 30—Joint trial —Meaning of — Guilty 

Refusal to examine witnesses. 

Where one of the accused pleaded guilty and was 
examined at the end of the prosecution case, and declined 
to call any witnesses, the trial was a joint trial, so that 
his confession could be taken into consideration against 
the other accused. U.B.R. 1 (1913) 170= 14 Cr.L J- 566 
te 2X Ind. Cas. 166. 

* -8. 30—Joint trial, meaning of — Confession by 

persons jointly tried for the game offence Penal 
Code, 8. 457. 

A conviction under S. 456, I.P.C. based on the confes¬ 
sion of a co-accused who was being tried along with the 
prisoner under S. 411 I. P. G. is unsound and must be 
»et aside. U.B.R. (1912) 1. 150=14 Cr. L - J- 376=20 
Ind. Cas. 136. 

■-8. 30—Joint trial, meaning of — Confession of 

co-aconsed—Admissibility—Proceedings under 5 . 

Iio, Cr. P. Code. , . . 

A confession by an accused implicating himscli ana 
two others in a charge of dacoity is inadmissible against 
the others in a proceeding under S. 110 of the Cr. I. 
Code. aa .C.W.N. 408=20 Cr. L.J. 201=49 Ind. Cas. 

649. 

7. Retracted confession. 

■— -“S. 30—Retracted confession of co accused 
Admissibility against other accused and use of 
Corroboration necessary—Nature of—Use against 

maker—Distinction. 

« i« generally accepted as a rule of prudence th^t 
8 retracted confession of a co-accused should not be 


taken into account against other accused and the accused 
who docs not make it, unless it is corroborated in 
material particulars, both as to the factum of the crime 
and as to identity. But where the retracted confession 
is to be considered against the accused who makes it, it 
is not necessarily corroboration in the above full tense 
that is required. It may be corroboration by circum¬ 
stances which satisfy the Court that when the accused 
confessed, though the confession was retracted, the 
confession is true and voluntary and may be made the 
basis of conviction of the accused who makes it. I.L.R. 
(194-,) Kar. 419=22.1 Ind. Cas. 83=47 Cr.LJ. 548 = 
A.I.R. 1946 Sind 43. 

- S. 30—Retracted confession of co-accused— 

Value of. 

The retracted confession of an accused can have very 
little wiight as evidence against a co-accused; being 
untested by cross-examination, it necessarily lias even 
less value than the evidence of another accomplice 
which is not corroboration of the evidence of an 
approver. 230 Ind. Cas 431 = 48 Cr.L J- 651. 

- S 30 —Retracted confession— Use against co» 

accused—Direction <0 jury. 

It amounts to misdirection to direct the jury that the 
value of a retracted confession against the co-accused is 
practically nil and that they should not convict him 
unless it is corroborated by independent evidence on 
material particulars. The proper direction would be that 
unless tbe other evidence against the co-accused will 
stand on its own legs and justify a conviction, the 
retracted confession should not be in any way used to 
support a conviction. Similarly, the direction that it 
the jury believed such a retracted confession to be true 
they may convict the maker thereof on that confession 
alone even though it is not corroborated in material 
particulars would amount to a misdirection in the 
absence ol the usual caution that it is unwise to convict 
unless it is corroborated in material particulars. A.I.R. 
1946 Cal. 139 = 49 C.W.N. 719 = 223 Ind. Cas. 621=47 

Cr. L-J- 53 h* 

_S. 30 — Retracted confession — Weight of, 

against co-accused—Corroboration, nature of. 

As against the accused who made it, a retracted 
confession can properly form the basis of conviction, 
if it is believed to be true and voluntary. As against 
the co-accused, prudence requires the Court not to 
rely on such a confession without independent corro¬ 
borative evidence in two essentials. The corroboration 
should not only confirm the general stoiy of the event 
of the crime but must also connect the accused with 
the crime. A.I.R- > 94 ® Sind 43 = I-L.R. (> 045 ) Kar. 
419=224 Ind. Cas. 83 = 47 Cr. L- J- 548 . 

-S, 30 — Retracted confession — Conviction, 

when can be based on retracted confession. 

A conviction can be based on a retracted confession 
without corroboration, if the reasons given by the 
accused for withdrawing the confession arc palpably 

false. A.I.R. 1944 Mad, 117 = 56 L.W. 737=45 Gr. 

L.J- 373 = 0943 ) 2 M - L-J* 634 -'943 M.YV.N. 793 
= I.L.R. (1944) Mad. 308 = 211 Ind. Cas. 367 (KB.). 

_S. jo — Retracted confession — Standard of 

corroboration. 

As against the co-accused, a retracted confession 
may be taken into consideration subject, however, to 
the rule which is now firmly established that it cannot 
form the basis of a conviction without substantial and 
independent corroboration both as to the crime and 
the criminal. Fulher, a higher standard of corrobora¬ 
tion in regard to a retracted confession must be 
demanded than in the case of the testimony of an 
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approver because the testimony of an approver can be 
tested by cross-examination whereas the confession ot 
an accused cannot be subjected to such a test. _ 

The account of the murder given by the accused m 
his confession that he alone with other accused com- 
milted the murder was corroborated by the medical 
evidence and by the finding of the bodies. His pagri 
was found to be blood-stained on arrest and he himself 
gave information leading to the recovery of a spear 
and a sword. These weapons were not proved to be 
stained with human blood but they were discovered 
buried in a field: 

Held, that the fact that the accused did give infor¬ 
mation leading to the discovery of a buried sword 
which was, in fact, a kirpan, a weapon which there 
was no need to bury unless it was used for some 
guilty purpose, was in the particular circumstances, 
material corroboration. A.I.R. 1942 Lah. 271=44 
P L-R. 448 = 44 Cr. L.J. 77 = 203 Ind. Cas. 488. 

-S. 30—Retracted confession. 

As a rule of prudence it is unsafe to 
rely upon a retracted confession made by 
an accused unless i* is corroborated in 
material particular so as to satisfy the Court that the 
confession may be acted upon, and a retracted confes¬ 
sion is very slight evidence indeed again't the co-accused 
who are named as participants in the crime. 
A.I.R. 1942 Pat. 90=43 Cr. L. J. 36=23 P.L.T. 387 
= 196 Ind. Cas. 597. 

-S. 30—Retracted confession. 

A retracted confession may be valuable evidence 
against the accused making the confession but it i6 of 
very little value against a co-accused. A.I.R. 1938 Lah. 
252 = 40 P.L-R. 58 = 39 Cr. L. J. 491 = 174 Ind. Cas. 
849 (1). 

--S. 30—Retracted confession—Confession of 

exculpatory nature. 

A confession of an exculpatory nature made by an 
accused and subsequently retracted cannot be used 
against a co-accused. A.I.R. 1938 Pat. 35 2 = 39 Cr* 
L.J. 725=176 Ind. Cas. 530. 

-S. 30—Retracted confession—Corroboration. 

A retracted confession by a co-accused is admissible 
in evidence but the rule of prudence is to seek corro¬ 
boration before the conviction of a co-accused is based 
thereon: as to what the nature of the corroboration 
should be will depend upon the facts of each particular 
case. A.I.R. 1938 Pat. 108=16 Pat. 612=19 P.L.T. 
104=39 Cr. L.J. 325 =t 73 Ind. Cas. 507. 


-S. 30 — Retracted confession—Value of — 

Considerable circumstantial evidence connecting 
accused—Use of confession of co-accused to remove 
doubts still remaining. 

Obviously, a retracted confession has little evidentiary 
value against a co-accused when compared with the 
evidence of an accomplice given on oath, which can 
be tested by cross examination; but when, there is 
considerable circumstantial evidence connecting the 
accused with the murder, the Court i6 entitled to use 
the confession of a co-accused to remove any doubts 
that might still linger in its mind whether, in spite of 
the fact that the accused has been identified, that he 
was seen both before and after the offence under suspi¬ 
cious circumstances, yet, by some chance he may not 
nave taken part in the murder. A.I.R. 1937 Mad. 

fio 5 A C 5 ’ W’ 390=1937 M. W. N. 537=1. L. R. 
V 93 ) Mad. 348—46 L-W. 144=173 Ind. Ca8. 1001. 

^ e * r *cted confession. 
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the contents of that confession against 


any co-accused. On the other hand, a Judge sitting 
alone, after due consideration and taking into consi¬ 
deration all extraneous facts such as the statements 
made by the Police Officers who were originally in 
charge of the persons confessing, the statement of the 
Magistrate who took down the confession and the 
general tone of the confession itself together with the 
probabilities to be attached to the explanatory state¬ 
ment retracting the confession, can accept the Confes¬ 
sion as being a true and proper account of the neces¬ 
sary happenings to support the prosecution case before 
the Court. A.I.R. 1936 Cal. 316=63 C. L. J. 232 = 
37 Cr. L.J. 775=63 C. 1053=163 Ind. Cas. 41. 

- S. 30 —Retracted confession—Value of, as 

against co-accused. 

Section 30 is an exception to the general rule of 
English law and the rule which prevailed in India 
before the passing of the Evidence Act, 1872, that the 
confession of an accused person was only evidence 
against himself and could not be used against others. 
The weakness of the guarantee afforded by self-implica¬ 
tion, and the dangerous and expceptional character of 
the evidence require that this section (S. 30) should be 
construed very strictly; and where the guarantee 
afforded by self-implication is rendered nugatory by 
the confessing accused himself retracting his confession 
and denying the truth of the statements made therein, 
then little or no reliance can be placed upon such a 
retracted confession so far as co-accused are concerned. 
A.I.R. 1936 Oudh 156=37 Cr. L.J. 163 = 19360^. 
N. 64=11 Luck. 662 = 159 Ind. Cas. 875. 

-S. 30 —Retracted confession. 

Per Rupchand, A.J.C. —A confession, merely because 
it has been retracted, does not become inadmissible in 
evidence against a co-accused, although its evidentiary 
value is thereby considerably diminished. But before 
a statement made by an accused person is treated as 
evidence against a co-accused, it must amount to a 
confession of the very crime with which he and the 
co-accused are charged, and, for that purpose, where 
the sole evidence in the case is the confession, the 
Court is bound to take into consideration the confession 
as a whole, and not only a part of it. 156 Ind. Cas. 
972 = 36 Cr. L.J. 1037. 

——S. 30 — Retracted confession — Confession 
fourteen days after arrest and retracted before 
trial — Conviction of co-accused on it. 

Confession made 14 days after arrest by the Police 
and retracted at the earliest opportunity before the trial 
Magistrate has no evidentiary value as against the 
co-accused. A. I. R. 1934 Lah. 718=36 Cr. L.J. 
300 (2) = 37 P.L.R. 132 = 153 Ind. Cas. 139. 

— —S. 30 —Retracted confession—Duty of Court. 

The incriminating statement of a co-accused is no 
more than the tainted testimony of an accomplice. The 
statement is without the safeguard of either oath or 
cross-examination. When an accused person does not 
impl'cate himself as fully and substantially as he doei 
his co-accused, the statement cannot be used a* 
evidence against the co-accused. The case for the 
rejection of the confession as against the co-accused 
would be much stronger where the confession has 
been eventually retracted. Value of retracted con¬ 
fession against co-accused is exceedingly weak and 
unless it is materially corroborated, no conviction 
should be based on it. In considering this question, 
the first question which prudence would require a 
Court to consider is whether the confession made by 
an accused person bears the stamp of truth. 

Where a confession has been made by an accused 
person after he has been given an opportunity to 
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think Over his position, the Court may be justified in 
drawing the presumption that it was made voluntarily. 
But this fact does not relieve it from its duty of 
carefully considering the nature of the confession made 
and the value to be attached to it. The Court, in 
such cases, should very carefully scrutinize the con¬ 
fession and then decide for itself whether it is one 
which appears to be reliable and trustworthy. A.I.R. 
1934 Oudh 418 = 35 Cr. L. J. 1290=11 O.W.N. 1012 = 
10 Luck. 150=151 Ind. Cas. 298. 


ing accused would accept pardons even if offered to 
them; 

Held, that this fact weakened the value as evidence 
of these confessions against the appellants (non-confess¬ 
ing accused) as it showed that none of the confessing 
accused was prepared to give evidence on oath 
denouncing the appellants as having taken part in the 
dacoity, even though thereby they themselves would 
obtain a pardon. A.I.R. 1933 Rang. 320 = 35 Cr. L.J. 
39 = 146 Ind. Cas. 303 (2). 


-S. 30—Retracted confession—Law relating to. 

A confession which has been retracted must be 
viewed with suspicion. But if it is considered to have 
been a voluntary confession and substantially true, it 
can be admitted into evidence and used against its 
maker. If it is considered to be such a confession as 
substantially implicates its maker in regard to the 
crime with which he and the co-accused are charged, 
it can be used also against the co-accused. But even 
then it can carry no weight, except where it is 
substantially corroborated by good evidence from other 
sources. A.I.R. 1934 Pat. 586 = 36 Cr. L. J. 12=15 
P.L.T. 711 = 152 Ind. Cas. 275. 


--S. 30— Retracted confession—Corroboration, 

necessity of. 

The effect of the retraction of a confession is not to 
cancel the confession but it puts the Court on inquiry 
as to its value, its voluntary character and the probabi¬ 
lity of its being true and although as a matter of law, 
corroboration is not necessary for a retracted con¬ 
fession, as a general rule, retracted confession requires 
corroboration of some kind. The amount of corrobora¬ 
tion which the Court will look for depends on the 
circumstances of the particular case and sometimes very 
slight corroboration will suffice. A.I.R. 1933 Bom. 
230=35 Bom. L. R. 371 = 34 Cr. L. J. 896= 145 Ind. 
Cas. 133. 

3°—Retracted confession. 

A confession, though it is retracted is admissible 

agaiiat the parties making it. A.I.R. 1933 Nag. 249 = 

L? N. L.J, 129 = 34 Cr. L.J. 1141 = 146 Ind. 
Cas. 17 ( 2 ). 


S. 30 -^Retracted confession-—Value of, against 
other accused. 

Tta retracted confession made by a co-accused is 
not legally sufficient to justify the conviction of other 
accusc d jointly tried with him, unless it is sufficiently 
corroborated by other evidence. 

Where the Magistrate who recorded a confession as 
'veil as the Sessions Judge who tried the accused both 
believed the confession to be voluntary and true and 
nothing was urged in appeal to make the Court doubt 
the veracity or the voluntary nature of the confession 
tnade by the accused; 

Held, that there was no reason to reject the confes¬ 
sion of the accused as against the accused making it 
even though it were retracted. A.I.R. 1933 Oudh 
863 = 10 O.W.N. 405 = 34 Cr. L. J. 595=143 Ind. 
555 * 

30— Retracted confession. 

• , rctracte d confession should carry practically no 
weight as against a person other than the maker. The 
v ery fullest corroboration would be necessary in such a 
far more than would be demanded for the sworn 

V^° ny an accom PBce on oath. 

- '7* lerc the confessing accused retracted their con- 
Msions and when pardon was offered to two of them 
di a f v * ew to ^eir giving evidence as accomplices, 
I fCmsed to accept such pardons and the Sessions 
judge came to the conclusion that none of the confess¬ 


-S. 30 —Retracted confession—Necessity of 

corroboration. 

The retracted confession of an accused person 
is admissible against? co-accused but is practically 
of no value unless there be independent corrobora¬ 
tion. The corroboration must connect the accused 
with the commission of the offer.ee and the tainted 
evidence of an approver is not sufficient corrobora¬ 
tion. A.I.R. 1932 Lah. 298=33 Cr. L.J. 251=33 
P.L.R. 602=136 Ind. Cas. 27 . 

-S. 30—Retracted confession — Sufficiency 

for conviction. 

A conviction cannot be safely based on the 
retracted confession of a co-accused- 137 Ind. Cas. 
290 = 9 O.W.N. 243 = 33 Cr. L.J. 514 ( 2 ). 

-S. 30 —Retracted confession—Value of. 

A retracted confession is evidence and there is no 
provision in S. 30 , by which a confession is to be 
received in one way against one person and in 
another way against another. The use to be made 
by the Court of a confession, whether retracted or 
not, is a matter of procedure rather than law, the 
business of the Court being to make up its mind in 
accordance with the dictates of common sense, 
whether it is safe to believe the confession or not. 

The mere fact that the confessions were retracted 
will not raise an inference that they were obtained 
by improper inducement, threat or promise. A.I.R. 
1931 Lah. 196 = 32 Cr. L.J. 579 = 130 Ind. Cas. 641 , 

-S. 30 —Retracted confession—Value of. 

Where a confession which does not contain state¬ 
ments of any value in evidence except an admission 
of the guilt of the accused has been subsequently 
retracted, it is not sufficient in itself to justify 
the conviction of the person making it, and if the 
Sessions Judge and the assessors hold that it is 
untrue, the Appellate Court cannot say that the 
Judge and the assessors were wrong. A.I.R. 1931 
Oudh 83 = 8 O.W.N. 31=32 Cr. L.J. 630 = 6 Luck. 
582=131 Ind. Cas. 72 . 

- S. 30 —Retracted confessions. 

In cases where the sole evidence against the 
accused is that of a retracted confession such con¬ 
fession if it is relied on'must be relied on as,a whole 
and not only in part. 121 Ind. Gas. 550=1930 Cr. 
C. 84 = 31 Cr. L.J. 300 = A.I.R. 1930 All. 192 . 

- S. 30 —Retracted confession—Value of. 

A retracted confession is sufficient evidence for 
convicting the person who made it if the Court 
believes it to be true. As regards the person mak¬ 
ing it such a confession may even without any 
corroborative evidence form the basis of convic¬ 
tion. As regards his co-accused corroborative evi¬ 
dence is necessary. 20 All. 133 ; 29 All. 434 ; A.I.R. 
1925 All. 627 and A.I.R. 1927 Oudh 17 , Rel. on. 
7 O.W.N. 805 = 1930 Cr. C. 952 = A.I.R. 1930 Oudh 
412 - 
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-S. 30—Retracted confession—When material 

for conviction of co-accused. 

The retracted confession alone of an accused is 
not sufficient to justify the conviction of a co¬ 
accused, but where such confession stands unrebut¬ 
ted, and there is nothing to show that the accused 
had any reason for naming other men falsely,^and 
his story fits in exactly with the facts known or 
proved and is corroborated sufficiently by material 
evidence against the co-accused, the confession is 
admissible, and may be a strong piece of evidence 
against the co-accused. 127 Ind. Cas. 247 = 7 O.W.N. 
527 = A.I.R. 1930 Oudh 353. 


-S. 30—There is no distinction between 

retracted and unretracted confession. 

The Evidence Act makes no distinction whatever 
between a retracted or unretracted confession. 
Both are equally admissible and may be taken into 
consideration against the accused though it may 
be that less weight would be attached to a retracted 
confession. 115 Ind. Cas. 359=32 C.W.N. 1004=30 
Cr. L.J. 475 = A. I.R. 1929 Cal. 14. 

-S. 30—Retracted confession. 

Retracted confession must be corroborated by 
independent evidence in material details. 116 Ind. 
Cas. 621=30 P.L.R. 377 = 30 Cr. L.J. 640=1929 Cr. 
C. 167=13 A.I Cr. R. 49 = A. I. R. 1929 Lah. 597. 

t 

——S. 30—Retracted confession. 

Confession retracted though to be regarded with 
suspicion is admissible—If corroborated in 
material particulars or otherwise truthful it can 
be used even against co-accused. 117 Ind. Cas. 43 = 
8 Pat. 262=?0 P.L.T. 228 = 30 Cr. L. J. 716 = A.I.R. 
1929 Pat. 212. 


-S. 30—Retracted confession. 

Retracted confession of co-accused is not suffi¬ 
cient for conviction. 30 P. R. 1914, Cr., Ref. 
107 Ind. Cas. 614=29 Cr. L.J. 267=9 A.I. Cr. R. 
527=A.I.R. 1928 Lah. 329. 

—S. 30—Retracted confession. 

The rule is now firmly established that ordi¬ 
narily, it is improper to use the retracted confes¬ 
sion of an accused person against his co-accused 
and that, generally speaking it is not safe to 
convict the maker of such a confession without 
corroboration in material particulars. 104 Ind. 
Cas. 630 = 28 P. L. R. 583=9 A. I. Cr. R. 56=28 
Cr. L. J. 854 =A. I. R. 1927 Lah. 765. 


-S. 30—Retracted confession. 

Retracted confessions although they are never¬ 
theless evidence against the person making them 
cannot be used as against the co-accused without 
substantial corroboration. 101 Ind. Cas. 881=28 
Cr. L. J. 497=8 P.L.T. 566=8 A. I. Cr. R. 151 = 
A.I.R. 1927 Pat. 257. 


S. 30—Retracted confession. 

As a matter of practice the Courts decline 
to convict accused persons on retracted confes¬ 
sions unless these confessions receive material 
corroboration, but this is a rule of prudence; not 
P r r le ^ f 101 Ind - Cas * 881=28 Cr. L. J. 497 = 8 

Pat L 257 566 =8 A ’ 1% Cr ' R * 151 =A * L R * 1927 
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is absolutely no corroboration of the statement 
of the confessing accused. Also the mere fact 
that the accused were not found at their house 
and that they were absconding is no corroboration 
of such a confession. 95 Ind. Cas. 938 = 7 L. R. 
A. Cr. 143 = 27 Cr. L. J. 858= A.I.R. 1926. All, 
603. 

-S. 30—Retracted confession. 

The confession of an accused person, whether 
retracted or not., can be taken into consideration 
as against his co-accused. But an accused 
person cannot be convicted solely on the confes¬ 
sion or confessions of his co-accused unsupported 
by other evidence: 3 U. B. R. 3, Foil. 95 Ind. Cas. 
71 = 4 Rang. 45 = 27 Cr. L. J. 743 = A.I.R.. 1926 
Rang. 127. 

-S. 30—Retracted confession. 

A retracted confession is not inadmissible in 
evidence and a Judge does right in letting it in 
and leaving it to the jury to decide the value 
to be attached to it as against the maker. 69 
Ind. Cas. 145 = 49 Cal. 573 = 35 C. L. J. 279=23 
Cr. L.J. 657 = 26 C. W. N. 680 = A.I.R. 1922 Cal. 
107. 

-S. 30—Retracted Confession. 

Accused made a confesion which he subsequently 
retracted. In the confession he carefully avoided 
saying that he took any actual hand in the murder. 
He stated however that he was one of the original 
conspirators and that he was present and saw the 
murder being committed without attempting to 
interfere, i 

Held, this confession cannot be taken into account 
against the co-accused as the person making 
confession did not intend to implicate himself 
though he actually did so. 68 Ind. Cas. 401=4 Lkh. 
L.J. 41 = 23 Cr. L-J. 561 = A.I.R. 1922 Lah. 119. 

——S. 30—Retracted confession—Murder—Con¬ 
viction. 

It is unsafe to base the conviction of an accused 
for murder on his retracted confession unless it is 
corroborated by trustworthy evidence in all mete- 
rial particulars. 2 P.W.R. 1917, Cr.=75 P.L.R. 1917 
= 18 Cr. L-J. 779=41 Ind. Cas. 155. 

-Ss. 30 and 114 (b)—Retracted confession of 

co-accused—Conviction. 

The confession of a co-accused is not the same 
thing as the testimony of an accomplice. It may be 
taken into consideration as lending support to 
other evidence. But in the absence of other evi¬ 
dence, conviction based upon it is improper. The 
weight to be given to a retracted confession depends 
upon the circumstances under which it is made and 
on the intrinsic value of the confession. 3 U.B.R. 
(1917) 3 = 18 Cr. L.J. 774=11 Bur. L.T. 140=41 Ind. 
Cas. 150. 

-S. 30—Retracted confession—Corrobora* 

tion. IBP 

As against a co-accused a confession which has 
been retracted at the first opportunity should not 
be relied upon, unless corroborated by independent 
testimony. 32 P.W.R. 1916 Cr.= l7 Cr.L.J. 226=26 
P.R. 1916 Cr.= 153 P.L.R. 1916=34 Ind. Cas. 642. 

-S* 30—Retracted confession— Co-accused— 

Evidence against. 

Where in a charge of murder, one of the two 
accused makes a confession implicating the other 
accused also but retracts it later on, independent 
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evidence should be forthcoming in regard to each 
accused implicated. Where there is no real corro¬ 
boration of the retracted confession, the accused 
are entitled to the benefit of the doubt and must be 
acquitted. 22 P.W.R. 1915 Cr.= 163 P.L.R. 1915 = 

16 Cr. L. J. 469 = 29 Ind. Cas. 101. 

-S. 30—Retracted confession—Value of— 

Corroboration, necessity of. 

A retracted confession of a co-accused is admis¬ 
sible under S. 30 of the Evidence Act and can be 
taken into Consideration against him, but a convic¬ 
tion cannot be based on it unless corroborated in 
material particulars by other evidence. 5 P.L.R. 
1915 = 3 P.W.R. 1915 (Cr.) = 16 Cr.L-J. 157 = 27 Ind. 
Cas. 221. 

-Ss. 3 O and 114—Retracted confession—Con¬ 
fession by co-accused—Value of retracted con¬ 
fession. 

The confession referred to in S. 30 cannot be 
restricted to an unretracted confession and there is 
nothing to prevent a Court from convicting after 
considering the confession but the rules of practice 
of the High Courts in India are to be observed 
when exercising the discretion. A conviction foun¬ 
ded solely on the confessions of co-accused cannot 
be sustained. S. 114 of the Evidence Act applies to 
the testimony of an accomplice on oath but not 
to a confession and a judge sitting with assessors 
ought never to convict solely on confession but 
where sitting with jury he could either ask the 
accused to withdraw the confession or direct them 
to acquit unless corroborated in material particu¬ 
lars by independent evidence. 38 Bom. 156=15 
Bom. L.R. 975 = 14 Cr.L.J. 625 = 21 Ind. Cas. 673. 

-Ss. 30, 114, and I 33 —Retracted confession 

of accomplice—Value of. 

There is nothing in law to prevent the conviction 
of an accused on the uncorroborated and retracted 
confession of an accomplice, if it be believed 
against him. 6 Bur, L.T. 47=14 Cr.L-J. 179 = 19 Ind. 
Cas. 179, 

-Ss. 30 and 24—Retracted confession. 

Extra judicial confession by boys cajoled or fri¬ 
ghtened but retracted before the committing magis¬ 
trate, does not prove a case against persons 
jointly accused with the boys. 14 P.R. (Cr.) 1911 
=42 P.W.R. 1911 (Cr.) = 12 Cr.L.J. 597=12 Ind. 
Cas. 973. 

—S. 3o— Retracted confession of a co¬ 
accused. 

A retracted confession of a co-accused under 
5. 30 should not be considered as supplying 
sufficient evidence for the conviction of the other 
co-accused. 5 P. R. 1911 Cr. = 91 P.L.R. 1911 = 
27 P.W.R. 1911 Cr. = 12 Cr. L. J. 276= 10 Ind. 
Cas. 857. 

8 . Scope and applicability. 

—~-S. 30—Applicability — Conditions— " Same 
offence*' —Meaning. 

S. 30 of the Evidence Act requires that the 
Persons concerned must be tried jointly for the 
same offence, which expression means an offence 
coming under the same legal definition, that is, 
under the same section of the law. 

j here two accused are charged under Ss. 302 
ai j a * 7 * ** the third under Ss. 460 

an<l411, I.P. Code and the latter is convicted under 
“• 411, I. p. Code only, S. 30 of the Evidence Act 

•—F. Y. D.—19 


would not apply to a confession made by the third 
accused and it could not be taken into consideration 
to determine the guilt of the other two accused. 
51 Cr. L. J. 1004 A.l.R. 1950 H. P. 35. 

S. 30—Scope and applicability—Confession 


w V. V ^ f f-—-✓ 

— Use against co-accused—Principles 1 egulat- 
ing—Joint trial for major and minor offences. 

The words “affecting himself and some other of 
such persons” in S. 30 of the Evidence Act suggest 
that before the confession made by one person can 
be taken into consideration as against other per¬ 
sons, who are being tried jointly with him for the 
same offence, it must affect the maker as well as 
others. If the statement does not affect the maker 
thereof or 01 ly ascribes to him a part not sufficient 
by itself to justify his conviction for the offence 
for which he is being jointly tried with others, it 
will not be a confession of the nature comtcmplated 
by S. 30. 

Where more persons than one are being tried 
jointly for offences, one of which is major and the 
other is minor offence, and those offences are 
inter-connected, if the person making the confes¬ 
sion does not incriminate himself so far as the ma¬ 
jor offence is concerned, if cannot be said that the 
confession affects him as well as others. 1932 A.L. 
J. 162, Approved: 1937 A.W.R. 1099, Not appro¬ 
ved. I.L.R, (1949) A. 658= 1949 A.W.R. 13=1949 
A.L.J. 60 = A.l.R. 1949 All- 291=50 Cr.L.J. 498. 

S. 30—Scope — “Same offence” — Meaning— 
Joint trial of two persons, one under S. 457/380 
and another under S. 411, I. P- Code—Con¬ 
fession by one—Admissibility against the 

0t The words “same offence” in S. 30, Evi¬ 
dence Act, mean *• identical offence ”, and cannot 
mean “offence of the same kind ” as under S. 234, 
Cr. P. Code. Where two persons are jointly tried 
one for an offence under S. 457/380, I.P. Code, 
and another under S. 411, I. P. Code, a confession 
made by one of them cannot be taken into consi¬ 
deration against the other who has been mmplica- 
ted in the confession of the former. 49 Cr. L- 
J. 207=A.LR- 1948 Sind 65. 

_S. 30 —Scope—Confession to be taken as a whole 

—Limits to rule. I L.R. ( 1946 ) All. 111=1946 
A.L-W. 383 = 222 Ind. Cas. 538=1946 A.L.J. 77 = 47 
Cr.L. J. 3 ii=A.I.R. 1946 All. 15 . ... 

_S. 30 — Scope— Confession ascribing to maker 

minor part in crime — Admissibility against co- 
-accused. 225 Ind. Ca 6 . 153 — 47 Cr.L. J. 695 =A.I.R. 
1946 Cal. 156 . 

S. 30 —Scope and applicability. 


Confession if can be of any offence—Several accused 
tried for a major offence—Confession of one of a 
minor offence— Admissibility against other co-accused. 
I.L.R. (1946) Mad. 593 = 224 Ind. Cas. 74-A.l.R. 
ig 46 Mad. 124. 

_S. 30—Scope—“Take into consideration”— 

Meaning of—Accomplice cannot corroborate to 
another accomplice. 

It is an accepted rule that one accomplice cannot 
corroborate to another accomplice. The words “take 
into consideration” in S. 30 do not mean that the 
confession is to have (he firce of sworn testimony. 
But such a confession is evidence in the sense that 
it is a matter which the Court, before which it is 
made, may take into consideration in order to deter¬ 
mine whether the issue nf guilt proved or not. 
The wording of S. 3 ^, however, shows that such a 
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confession is merely to be an clement in the conside¬ 
ration of all the facts of the case; while allowing 
it to be so considered, it does not do away with the 
necessity of other evidence. A.I.R. 1946 Mad. 271 = 
59 M.L.W. 22 = (1946) 1 M.L. J. 42=1946 M.W.N. 
49 = 1.L.R. (1946) Mad. 389 (D.B.). 


-S. 30—Scope—Confession must be of offence 

for which accused are jointly tried. 

The confession, as mentioned in S. 30 , must be a 
confession of the offence for which the accused 
persons have been tried and not of some other 
offence. Where they are tried for murder, but one 
of the accused confcsbcs only to an offence under 
S. 201 , Penal Code, the confession cannot be taken 
into consideration against the other accused. A.I.R. 
1939 Nag. 309=40 Cr.L.J. 934 = 1939 N.L. J. 469 = 
184 Ind. Cas. 258 . 

-S. 30—Scope—Confession need not claim for 

maker the leading part in crime. 

No doubt S. 30 requires that the confession should 
be one affecting its maker but the law does not go 
so far as to require that the confession should claim 
for its maker the leading part in the crime. A.I.R. 
1939 Pat. 35 = 39 Cr.L.J. 997=19 P.L.T. 801 = 18 
Pat. 82=178 Ind. Cas. 130 . 

-S. 30— Scope—If restricts confession to one 

recorded before Magistrate. 

There i 6 nothing in S. 30 , which restricts the con¬ 
fession to one recorded before a magistrate. On the 
other hand, Ulus. A to S. 30 suggests that the 
section contemplates “the taking into consideration** 
of a confession to an ordinary witness. It follows, 
therefore, that all such confessions, when the accused 
are being tried jointly for the same offence, when 
made by one of them affecting himself and another 
or others of the accused, may be taken into considera¬ 
tion as against the other or others under S. 30 . 
A.I.R. 1937 Mad. 6i8=i937 M.W.N. 442 = 46 L.W. 
I 52 = (i937) 2 M.L.J. 60 = 38 Cr.L.J. i 027 = I.L.R. 
(1937) Mad. 695=171 Ind. Gas. 245 (F.B.). 


■S. 30—Scope—Implication of co-accused in 
confession made at close of prosecution— 
Whether can be considered as ‘proved’. 

If a confession is made before the Court itself, it 
“is a matter before it** and the Court must believe 
it to exist. It must, therefore, be said to be 

“proved.** A fact can be proved not only by 

“evidence** as defined in S. 3 , Evidence Act, but 
also by “other matters before the Court.’* A confes¬ 
sion recorded by the Court itself would not be 
‘ evidence*; but would be a “matter before** the 
Court. Hence the language of S. 30 does not justify 
a distinction between a confession made by an ac¬ 
cused person before the trial and in the cour 8 e of 
the trial. A confession made before the Court even 
at the close of the case for the prosecution, can 
therefore, be said to be a confession “proved** within 
the meaning of S. 30 , Evidence Act. This being so, 
it could legally be taken into consideration, that is 
to say, used as evidence. This evidence will be of the 
weakest kind and the value to be attached to such 
evidence is a matter for determination in each 
particular case. A.I.R. 1936 Lah. 337=16 7 a fi 

8987 37 P * L ' R ' 806 = 37 Cr,L ' J- 508 = 161 Ind. Cas! 

—S. 30-—Scope and a*" ‘Ability—Accused 
co-accused not tried for offence. 

e conditions requisite to the sucre 

jo^oTth° S sa 3 °e “ 1 ?* th £., acc ^d must be t 
J y the same offence. Then when a confe* 


made by one of the co-accused affecting himself and 
another co-accused is proved, the Court may take 
such confession into consideration against the co¬ 
accused as well as against the accused who made it. 
But where the co-accused is not tried for the same 
offence, his statement should not be taken into 
account against the accused. 

As the statement of a co-accused ranks lower than 
the evidence of an accomplice because it is not made 
on oath nor is it tested by cross-examination, 
corroborative evidence is always necessary. A.I.R. 
1936 Sind 236=30 S.L.R. 319=38 Cr.L.J. 124=166 
Ind. Cas. 37. 

-S. 30—Scope—Must be strictly followed. 

Before any statement made by one of the accused 
persons tried jointly with the others can be taken into 
Consideration against such others, it must fulfil two 
conditions: (a) It must be a confession of guilt 
affecting himself equally with the others; and (b) it 
must be proved against those persons who are jointly 
tried with him. Section 30 , Evidence Act introduces 
a departure from the ordinary rule relating to the 
admissibility of evidence and must be strictly 
construed. A.I.R. 1935 Lah. 35 = 37 Cr.L.J. 75 = 
159 Ind. Cas. 381 . 

-S. 30 —Scope—“Proved** meaning of. 

“Proved” in S. 30, means proved before the prosecu¬ 
tion case comes to an end, either proved in the course 
of the prosecution case or proved in some proceeding 
previous to the trial. A.I.R. 1935 Lah. 35=37 Cr.L.J. 
75= *59 I n d. Cas 381. 

-S. 30—Scope—‘Offence* if includes abetment 

and attempt—Applicability of S* 30 to proceed¬ 
ings under Criminal P. C-, S. 1x0. 

The explanation to S. 30 shows that the word 
“offence” is used in a wider sense than the technical 
definition as the explanation states that “offence** as 
used in this section includes the abetment or attempt to 
commit the offence. Section 30 applies to a case 
where there is a proceeding under S. 110, Criminal P.C., 
against a number of persons, one of whom has made 
a confession implicating other persons whose conduct 
is also the subject of an enquiry. Further, as the 
procedure to be followed under S. no is, by. virtue 
of S*H7, that for a warrant case, the procedure 
under S. 30 applies. A.I.R. 1934 All. 927=1931 
A.L.J. 1170=36 Cr.L.J. 198=4 A.W.R. 42 = 57 All. 
312 = 152 Ind. Cas.'881. , . .i 

-S. 30—Scope. 

Section 30 applies only to statement of co-accused 
made before and proved at the trial. A.I.R. 1933 
Oudh 86=9 O.W.N. 1136=34 Cr.L-J- 124 = 8 Luck. 
286=141 Ind. Cas. 192. 

-S. 30—Scope—Confession to be taken as * 

whole. . , | 

Where there is no other evidence to show affirmatively 
that any portion of the exculpating element in a 
confession .is false, the Court must accept or reject 
the confession as a whole and cannot accept only 
the inculpatory element while rejecting the excul¬ 
patory element as inherently incredible. A.I.R. >932 
Lah. 438=33 P.L.R. 511=34 Cr.L-J. 94 = ! 4 X I ndt 
Cas. 40.- 

-S. 30—Scope—Confession after close of p ro " 

secution case, whether admissible against co¬ 
accused—*Proved*, meaning of. 

A confession' made by an accused person after the 
close of the prosecution case when questions are 
put to him under S. 342 , Criminal P. C., cannot be 

L . , a 
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taken into consideration by the Court under S. 30 , 
Evi. Act, against a co-accused. 

In S. 30 , ‘proved* must mean proved before the 
case for the prosecution comes to an end, either proved 
in the courbe of the prosecution case or proved in some 
proceeding previous to the trial. A.l.R. 1931 Mad. 
820 = 54 . Mad. 788=1931 M.VV.N. 886 = 34 L.YV. 162 = 

61 M. L-J. 358 = 32 Cr.LJ. 1099=134 Ind. Cas. 63 . 

-S. 30—Scope—A and B charged with murder 

confession by A that B committed murder and 
A assisted in concealing body. 

The word ‘confession’ in S. 30 , means confession 
of the offence for which the accused persons are being 
tried. It cannot reasonably be interpreted to mean 
a confession of any offence; nor even of any minor 
offence included in the offence for which the accused 
persons are being tried, nor of any offence connected 
with that offence, nor of any other offence which 
may be disclosed by the evidence. 

Where A and B were accused of murder and A made 
a statement before a Magistrate that he did not take 
any part in the murder but was compelled by B by a 
threat to assist B in disposing of the body: 

Held, that the statement could not be taken into 
consideration against B under S. 30 , as it was not a 
confession of the offence of murder for which A and B 
were being tried. A.l.R. 1931 Mad. 177=59 M-L. J. 
47i = >93o M.W.N. 858 = 32 L. W. 527 = 32 Cr.L.J. 
448=54 Mad. 75 = 129 Ind. Cas. 645 . 

-S. 30—Scope and interpretation. 

Per Macnair, A J.C.—When S. 30 lays down that 
the judge may consider a fact in certain circumstan¬ 
ces it plainly declares that fact to be relevant in 
those circumstances. A.l.R. 1930 Nag. 242 (F-B.) = 

26 N.L.R. 229 = 125 Ind. Cas. 673 . 

——S. 30—Scope. 

Per Full Bench. —Court has discretion to 
exclude a confession by an accused altogether 
from consideration against the co-accused if it 
u so disposed. Per Macnair, A J. C-—The use 
of the word “may'* does not show that every 
confession is of very small value against a co-accused. 

It cannot be 6 aid that the word “may” gives the 
Court right to exclude the confession from considera¬ 
tion if if ig go disposed. The Judge is given a dis- 
but the discretion must be exercised in a 
judicial manner; if the confession would help in 
arriving at a decision that the accused is guilty he 
must do so. A.l.R. 1930 Nag. 242 (F. B.) =26 N.L. 
R. 229—125 Ind. Cas. 673 . 

S. 30 —■ Scope and interpretation — “ Same 
offence* * —Meaning. 

, , ^*be expression “ same offence ” in S. 30 means 
the identical offence and docs not mean an offence 
ol the same kind. The legislature did not intend the 
section to cover different offences in the same transac¬ 
tion by different persons. The illustration to S. 30 
? j c * t h c meaning of the section quite clear. 115 
nd. Ca*. 359=32 C.W.N. 1004 = 30 Cr.L.J. 475 = 
A.i.K. 1929 Cal. 14 . 

—S. 30-Scope. 

oecuon 30 does not refer to statements made at 
me trial but the statements made before and 
at tria b 33 Mad. 302 , Dias, from; 

45 All. 323 and 4 Cal. 483 , Appr. 118 Ind. Cas. 

NtoIa 8 j 1Gr,G ‘ 76=30 Gr,LJ * 932 = A.l.R. 1929 

TV?* 3 °—S cope—“M»y take into consideration.” 
the expression 'may take into consideration’ points 
to the necessity of there being other evidence on 
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l'ccoul i<. which this statement can lend assurance. 
109 Ind. Cas. 801 = 11 N.L.J. 104 = 29 Cr.L-J. 609 = 
10 A.I.Ci R. 340 = A.l.R. 1928 Nag. 213 . 

•-S. 30 —Scope and meaning of—‘Affect’ 

The word ‘‘affect” is a very wide one and S. 30 
is not limited to a ease where the confessing accused 
directly implicates another accused as v.til as him¬ 
self but also covers a ease where the confession 
indirectly affects a co-accused. 97 Ind. Cas. 660 = 50 
Bom. 683=28 Bom. L R. 1013 = 27 Cr.LJ. 1140 = 
A.l.R. 1926 Bom. 513 . 

-S. 30 —Scope. 

To use ihci cfoi e a statement made in the clock by 
one accused ag -.imt the other in a joint trial, offends 
against at least two of the fundamental principles of 
criminal law. What is contemplated by Section 30 
is formal proof by the prosecution of a confession 
previously made. When you prove a confession made 
by a person, you tender evidence at the trial that on 
some previous occasion he did in fact make a confes¬ 
sion, and that is the only thing which was ever 
contemplated by the section. 76 Ind. Cas. 1025 = 25 
Cr.LJ. 305=21 A.L.J. 179 = 45 All. 323 = A.l.R. 1923 
All. 322 . 

9 . Self-exculpatory confession. 

-S. 30 —Self-exculpatory confession. 

Where a co-accused produced a pistol and by way 
of explanation, stated that it had been given to him by 
another accused in the same case and the former did 
not admit that he had any hand in the dacoity for 
which both of them were tried: 

Held, that such a self-exculpatory statement of the 
co-accused could not be taken into consideration against 
another accused under S. 30 . A.l.R. 1945 Bom. 484 = 
47 Bom. L-R. 648 = 47 Cr.L J. 252 = 222 Ind. Cas. 143 . 

_S. 30 —Self-exculpatory confession— Admis¬ 
sion of co-accu&ed. 

Where the only evidence against the accused is the 
admission of the co-accused that he had committed 
the offence at the instigation of the accused, his 
conviction cannot be sustained. A.l.R. 1943 Mad. 

278=56 LAV. 74 = (i943) 1 M.L.J. 154 = >943 M.W.N. 
62 = 44 Cr.L.J. 482 = 206 Ind. Cas. 25 . 

-S. 30 —Self-exculpatory confession. 

Confession implicating several other people not 
mentioned in first information report or arrested or 
tried: 

Held, that the confession was worthless as against all 
other persons except the maker thereof. 

Held, further that absence from the confession of 
the names of the persons mentioned in the first infor¬ 
mation report was strong evidence that the confession 
was, at any rate, not secured by pressure from the 
Police. A.l.R. 1942 All. 47 = 43 Cr.L.J. 380=1931 
A.W.R. 358 = 1 .L.R. ( 1941 ) All. 912=198 Ind.Cas. 452. 

-S- 30 —Self-exculpatory confession. 

A confession of a co accused is admissible against 
another accused only if it equally implicates the 
confessor with his colleague in crime. Where the 
confessing accused implicates himself as having 
concealed a dead body but implicates his co- 
accused not only for concealment but also for the 
murder, the confession will not be admissible against 
the co-accused so far as the murder is concerned. 
A.l.R. 1937 Lah. 127 = 17 Lab. 517 = 3« P L.R. 1018 
= 38 Cr.L.J. 47^=167 Ind. Ca*. IGi. 
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-s. 30—Self-exculpctoj y confession. 

The confession of an accused which is only a con¬ 
fession about taking part in the disposal of the dead 
body, so far as the maker of the confession is concern¬ 
ed and does not implicate the maker of the confession 
in ’anything which preceded the death, cannot be 
made use of against a co-accused who is charged with 
muider. A.I.R. 1937 Mad. 321 =45 L- W. 03= 1937 
M.W.N. 178 = 38 Cr.L.J. 753 = (i 937 ) 1 M.L.J. 75 °- 
169 Ind. Cas. 372, 

-S. 30—Self-exculpatory confession—Safeguards 

to be followed in admitting confession. 

The confessor who seeks to implicate a number of 
other people whilst carefully safeguarding himself, 
never really does anything at all, but is always on the 
spot through compulsion, and all that it is useful for 
is to testify to various happenings which involve oilier 
people. Such confessions should be treated with great 
caution. A.I.R. 1936 Gal. 407 = 37 Cr.L.J. 1x49=165 
Ind. Gas. 438. 

——S. 30—Self-exculpatory confession. 

A confession by each of the co-accused throwing 
entire burden on the other is inadmissible against the 
latter. A.I.R. 1935 Lah. 35 = 37 Cr.L.J. 75 = >59 Lid. 
Cas. 381. 

-S. 30—Self-exculpatory confession—Corrobo¬ 
ration. 

Where an accused makes a confession tr>ing to 
exonerate himself but implicating other co-accused, 
such a confession must be regarded with suspicion at 
least so far as concerns the other two persons implicated 
by the confessor and should not be relied upon without 
sufficient corroboration. A.I.R. 1935 R an §* 5 ,2 =37 
Cr.L.J. 246=160 Ind. Cas. 210. 


-S. 30—Confession of an exculpatory nature— 

Recording of confession four months after arrest 
—Conviction, if can be based on so-called 
confession. 

The most important evidence against the accused A 
and B in a murder case wag the so-called confession 
of A. It was on exculpatory statement. The confes¬ 
sion which was recorded four months after arrest, was 
retracted subsequently > 

Held, that the confession could not be considered as 
against B because it was retracted and there was doubt 
about its genuineness, first a6 it was an exculpatoxy 
statement rather than a confession, and secondly, as 
the 60 -called confession was not recorded until four 
months after A was produced. 

Held, also, that as regards A, the so-called confession 
was exculpatory as regards any major offence and was 
of a nature that might possibly be made by an innocent 
person under comparatively light pressure and was not 
recorded until four months after his arrest and very 
grave doubts existed as to its genuineness. 157 Ind. 
Cas. 229=36 Cr.L.J. 1146. 




“7—S. 30-Self-exculpatory—Statement clearing 
himself at the expense of the other—Conviction 
of the other based on such statement. 

Where the statement before the Court of a person 
who was being tried jointly with accused wa6 a 
statement deprecating his own guilt, being a statement 

ar ^ t0 clear hlmsel f at the expense of the 

“CCUSCQ l 


coSSiiLv® 1 , statement could not be taken inti 

S * 3 °>. Evidcn ce Act, or any othe 

the eSJSST 1 *. 8 118311161 thc accused and henc 

“fkly on the Statement of ; 
90 ^used recorded under S. 342, Criminal P. C. 


could not stand. A.I.R. 1934 Cal* 7 2 4 — 3 ® Cr.L.J. 194 
= 152 Ind. Cas. 924. 

S. 30—Self-exculpatory confession. 


Statement of accused at Police Station implicating 
his co-accused is not admissible in evidence. A.I.R. 
1933 Lah. 167 = 34 P.L.R. 259=34 Cr.L. J. 1175 C 2 )^ 
146 Ind. Cas. 27. 

— Ss. 30, 133—Self-exculpatory confession-Motive 
whether corroboration—Evidence not implicating 
oneself fully— Admissibility. 

The existence of hostility as a motive for criminal 
act is no more than a piece of circumstantial evidence 
and falls short of proving the participation o tne 
accused in the offence, which is sought to be fastened 
upon him. 

When an accused person, in his statement or confes¬ 
sion, imputes the commission of the offence to his co¬ 
accused, but does not implicate himself as fully and 
substantially as he does his co-accused, the said 
statement cannot be used as evidence against the 
co-accused. A.I.R. 1932 All. 228 = 33 Cr.L. J. 201- 
1932 A.L-J- 162=54 AH- 350= >35 Ind- Cas. 838. 

-S. 30—Self-exculpatory confession. 

Where a number of persons were jointly tried for 
theft and one of them denied that he was guilty of the 
offence but stated that the theft was committed by 
another accused who brought to him certain pieces oi 
cloth as his 6hare which he refused to take: 

Held, that the statement could not be treated as a 
confession of an offence and no part of it could be 
used against the other accused. A.I.R. 193 * 53111(1 *54 
= 33 Cr.L.J. 106= 135 I n d. Cas. 267. 

- S. 30— Self-exculpatory confessions- . 

The statement of the accused in her confession 
admitting her guilt on implicating the co-accused is a 
self-exculpatory statement and is inadmissible m 
evidence against the co-accused. 7 O. W. N. 9 ®° 
A.I.R. 1930 Oudh 502 = 128 Ind. Cas. 282. 

-S. 30 —Self-exculpatory confession. 


Confession exculpating author from alleged offence 1* 
,ot confession and should not be relied upon for 
onvicting co-accused. A.I.R. 193 ° All. 746—1930 
^.L.J. 1105=128 Ind. Cas. 593. 

-S. 30— Self-exculpatory confession. 

< v _ a. __ /\f r»/'riicp^ in 


—S. 30— Selt-excuipatory comc 6 «uu. 
Self-exculpatory statement of accused should not oe 
ten into consideration against his co-accused. 12 

d. Cas. 340=53 Bom - 479 = 3 > Bom - 545 ~ I 9 2 9 

C. 114 = 31 Gr. L. J. 65 = A.I.R. 1929 Bom. 296. 

—S. 30— Self-exculpatory confession. 

Where a self-exculpatory statement is volunteered oy 
a co- accused it is inadmissible in evidence. 120 ino. 

Cas. 210=31 Cr.L.J. 15= >3 A.I.Cr.R. 157= 1929 Cr.U 
673=A.I.R. i 9 2 9 Nag. 350. 

-S. 30— Self-exculpatory confessions. 

. t r it. ___ _ 


A confession made by one of the co-accused wno 
does not implicate himself to the same extent as n 
implicates the other co-accused is of very little vai 
atleast as against the other co-accused. 116 Ind. oa . 

770=8 Pat. 289 = 10 P.L.T. 549 = 3 ° Cr.L.J- °75 
1929 Cr.C. 62= 13 A.I.Cr.R. 143 = A.I.R. 1929 Pat. 275 * 

-S. 30— Self-exculpatory confession. . . 

Statements implicating co-accused but not inenmm 
ing maker are not admissible in evidence. 120 
Cas, 81 = 1929 Cr.C. 678=30 Cr.L,J. 1121 A.I.R* J 9 2 9 
Sind 250. 
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-S. 30 —S«lf-«xculpa*ory confession. 

A confession, intended to be exculpatory as regards 
the person confessing, is inadmissible against a co¬ 
accused though it is admissible against the confessor. 
Case-law considered. 91 Ind. Cas. 1002=9 N-L-J. 
80=27 Cr.L-J. 186 = A.I.R. 1926 Nag. 229. 

_ S. 30—Self-exculpatory confession — State¬ 
ments by accused—Admissibility against maker 
co-accused. 

A statement by an accused person which suggests an 
inference of guilt may amount to a confession though 
the person making the statement may directly repudiate 
his participation in the crime. Such a statement may 
be taken into consideration against the person making 
the statement, but it may be unsale to use it against 
a co-accuscd. Where, it appears that the person making 
the statement was, at all events, an accessory present at 
' the commission of the crime, the statement can be used 
against the co-accused, if sufficient corroboration is 
forthcoming. 6. O.LJ- 426 = 20 Cr.L.J. 787=53 Ind. 
Cas. 691. 

-S. 30 — Self-exculpatory confession of co¬ 
accused—Retracted confession—Corroboration. 

A retracted confession of a co-accused, which is not 
self-implicating in the same dcgiee as it implicates the 
co-accused is not safe to rely upon, in the absence of 
material corroboration. 19 Cr.L.J. 826= (1918) Pat. 
H-C.C. 175=46 Ind. Cas. 842. 

-S. 30 — Self-exculpatory confession—Non¬ 
incriminating statement of accused. 

An accused's statement which does not incriminate 
him is not a confession and cannot be used against his 
co-accused. 16 Cr.L J-25 = 8 Bur. L. T. 35 = 26 Ind. 
Cas. 329. 

-S. 30—Self-exculpatory statement—Admissi¬ 
bility. 

The self-exculpatory statement of the wife, to the 
effect, that the white substance was administered on the 
assurance by her paramour that it would bring about 
good feeling, did not amount to a confession and could 
not be used against the paramour as criminal conspiracy 
was not proved. 14 Cr L-J- 586=18 C-Lj- 59 0:=21 
Ind. Cas. 378. 

-S. 30—Self-exculpatory statement. 

A statement of an accused that under threats of 
death he was forced to sit outside the door of the house 
where a murder was being committed to warn the 
murderers of the approach of any body, and not 
divulge the secret and to remain a passive agent in the 
crime and that he took no part in committing the 
crime, does not amount to a confession of either murder 
or its abetment, and consequently is inadmissible under 
S. 30 of the Act against the co-accused. 38 P.W.R. 
xgioCr. = 24 P-R. 1910 Cr. = 193 P. L. R- 1910=11 
Cr.L-J. 604 = 8 Ind. Cas. 250. 

-S- 30 —Self exculpatory statement. 

Where the evidence on a charge of murder consists 
of a confession by one accused against another, the 
accused excepting himself, and the evidence of an 
approver to the effect that he saw the deceased alive 
with the accused just before the murder, neither the 
confession nor the corroboration should be acted upon. 
(19*1) 2 M.W.N. 375= 12 Cr.L.J. 562=12 Ind. Cas. 
630. 

S. 30—Self-exculpatory statement—Confession 
°f co-accused—Probative force. 

Conviction based on the confession of a co-accused 
not implicating himself to the same extent as the other 
accused is bad inlaw. (1910) M.W.N. 754=9 M.L.T. 
3 o=U Cr.L-J. 701 = 8 Jnd. Cas. 719. 
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-S. 30—Self-exculpatory statement —Confession 

of co-accused—Legal evidence—Abetment. 

Where some of the accused persons made statements 
in court denying their participation in the commission 
of any crime, but incriminating a co-accused, these 
statements are not conf. ssions and cannot be taken into 
consideration as against the co-accuscd under S. 30 of 
the Evidence Act. A statement made to the Police by 
an accused peison to the effect that if certain other 
persons were sent for, he would see that some other 
property was traced out and rc-stor< d is not legal evi¬ 
dence to prove that the accused has been guilty ol 
abetment of theft. (1904) 2 A.I. J. 53. 

-S. 30—Miscellaneous. 

Identification by co- accused while on trial is not 
admissible. 73 Ind. Cas. 62 = 45 All. 300 = 21 A.LJ. 
143 = 4 L.K.A.Cr. 13 = 24 Cr.L.J. 526= A.I.R. 1923 
All. 352. 

-S- 31— Admission — Not conclusive—Prima 

facie evidence. 

Per Malik, J.—An admission is not conclusive 
evidence against anv parly. If from the facts it could 
be shown that the admission was wrong it would lail 
to have any effect. It is only prima facie evidence 
against the party making the admission and shifts the 
burden of proof. A.I.R. 1947 All. 281. 

-S. 31—Admission—Not conclusive against 

maker—Open to explanations. 

Section 31, Evidence Act, means that an admission, 
unless it amounts to an estoppel, is - not conclusive as 
against the maker, as it is open to him to prove that it 
was made under a mistake of law or fact or under 
threat or inducement. A.I.R. 1939= Rang. 219=40 
Cr.L.J. 691 = 1939 Rang. L.R. 97=182 Ind. Cas. 

7 « 5 - 

-S. 31—Admission—Proof of mistake etc,— 

Permissibility. 

Where plaintiff does not show that he has been 
induced by the compromise to alter his position to his 
detriment, the defendants can prove that such admis¬ 
sion was mistaken or untrue. >937 O- W. N. 4 '- 3 - 

- S. 31—Admission—If conclusive. 

An admission made as a result of a promise of a 
perpetual lease which is in the nature of a bribe cannot 
be regarded as conclusive against the person making 

it. A.I.R. 1036 All. 412=1936 A.L.J. 622 = 58 AH. 
734=1936 A.W.R. 597 = *63 Ind. Cas. 283. 

-S. 31—Admission, when binding on the 

maker. 

An admission i s not conclusive but may be shown to 
be wrong; but unless the admission is explained, it is 
binding on the party making it or those who claim 

through him. (’36) 164 Ind. Cas. 530 = 62 C.L-J- 

430 = 40 C.W.N. 75 * 

_-S. 31—Admission — Pardanashin lady — If 

binding on her. . _ 

An admission is no doubt a very good piece of evi¬ 
dence and under ordinary circumstances, it would be 
taken as binding upon a party unless the party who 
makes the admission can explain it a w ay. But when 
the admission is made in a document executed by a 
pardanashin lady, it may not necessarily bind her. 

A.I.R- 1934 Cal. 851=59 C.L. J. 532=153 Ind. Cas. 
532 . 

_S. 31— Admission—Evidentiary value. 

An admission is not conclusive but is only a piece 
of evidence which should be weighed against other 
evidence. A.I.R. 193 2 Lah. >26 = 32 P.L.R. 248 (2) = 
134 Ind. Car. 128. 
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-S. 31—Admission—Evidentiary value. 

An admission made by a party is a very strong 
proof against him and the fact admitted must be taken 
to be tiue unless the person making the admission 
explains that it was made under circumstances which 
do not make the admission binding on him. (’31) 
134 Ind. Cas. 838 = 53 C.L-J. 222. 

-S. 31—Admission—Evidentiary value—Maker 

when estopped. 

Expre ft s admissions of a party to the suit or admis¬ 
sions implied from his conduct arc strong evidence 
against him, but be is at liberty to prove that such 
admissions were mistaken or were untrue, and is not 
estopped or concluded by them unless another person 
has been induced by them to alter his condition. In 
such a case the party is estopped from disputing their 
truth as against that person and those claiming under 
him and that transaction but as to third parties he is 
not bound. A.I.R. 1931 Oudh 246=8 O.VV.N. 306 = 
131 Ind. Cas. 903. 

-S. 31—Admission in sale deed—Executant 

to explain recital. 

Where the execution of a sale-deed by the defendant 
is established, it is for him to show that his admission 
of receipt of consideration mentioned therein is 
incorrect. A.I.R. 1930 Lah. 985=129 Ind. Cas. 281. 

--S. 31—Admissions—Weight due to. 

Express admissions of a party to a suit or admis¬ 
sions implied from his conduct are 6trong evidence 
against him but he can prove he was mistaken or 
that they were false. 29 A. 184 Rcl. 23 O.C. 184 = 
58 Ind. Cas. 608. 

-S. 31 —^Admissions — Illiterate people —Not 

binding. 

Where an illiterate person called another his adopted 
son but did not intend him to be his heir, the state¬ 
ment does not bind him. 193 P.L.R. 1915=140 
P.W.R. 1915 = 32 Ind. Cas. 312. 

-S. 31—Explained admissions. 

Where admissions are on a somewhat similar foot¬ 
ing to a retracted confession, it is difficult to base a 
conviction on such an admission. 102 Ind. Cas. 492 = 
8 A.I.Cr.R. 196=28 P.L.R. 313=28 Cr.L.J. 556 = 
A.I.R. 1927 Lah. 549. 

-S. 31 and Or. 10 C.P.C.— Divorce proceedings— 

Admission of allegations in petition—When 
sufficient. 

Divorce Act, S. 13—Husband admitting adultery 
alleged by wife—Admission is sufficient proof even 
in absence of other evidence, if the court believes it 
after scrutiny. 9 L.L.J. 315 = A.I.R. 1927 Lah. 491. 


-S. 31 and Or. xo R. 1 C. P. C.—Admissions 

falling under S. 31—Admissions in Suit— Later 
conclusive for purposes of the suit. 

S. 31 refers to past admissions—Admissions of party 
to suit in the course of the suit are conclusive for the 
purposes of that suit. 49 All. 219 = 25 A.L. J. 48 = 97 
Ind. Cas. 176=A.I.R. 1926 All. 710. 


S. 31—Admissions by co-defendant—If proof. 

Suit for possession against vendor and third party 
contesting defendant—Admission by vendor in written 
statement of the sale—No other evidence by plaintiff— 
No proof of the sale or title of the plaintiff to the 
property. ioi Ind. Cas. 58g=A.I.R. 1927 Lah. 356. 


A 3 *—Execution proceedings. 

hetdTo lE r B ^ a , de in ex L ccution Proceedings must 
he d to be binding when the unsuccessful - 
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proceeds to a suit, 103 Ind. Cas. 34=A.I.R. 1927 
All. 659. 

-S 31—Effect of admission against third per¬ 
son. 

An admission cannot have binding effect on a 
third person claiming under an independent title. 
Where a Hindu father made an admission as regards 
the law applicable. 

Held, that it was not binding on the son because 
he did not claim through the father. 34 G.W.N. 944 
= 130 Ind. Cas. 23o=A.I.R. i 93 l Cal. 105. 

S. 32. 

See also Evidence Act, S. 33. 
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1. Accounts 

2. Assertion of right 

3. Bhat’s register 

4. Boundaries 

5. Date of birth 

6. Date of death 

7. Death of executant 

8 . Dying declaration 

9. Evidentiary v-l u e 

10. Facts in issuf 

ix. Guardianship certificate 

12. Hearsay 

13. Horoscope 

14. Interested statement 

15. Oridinary course of business 

16. Panda’s Register 

17. Pedigree 

17 (a). Pedigree table 

18. Previous statements 

19. Public interest 

20. Recitals 

21. Relationship (statements as to) 

22. Revenue papers 

23. Scope 

24. Special means of knowledge 

25. Statements after dispute 

26. Statements against interest 

27. Unreasonable delay or expense 

28. Verbal Statements 

29. Miscellaneous 

i. Account Books 

-S. 32 (2)—Account books—Kept in ordinary 

course of business—Corroboration—If necessary. 

The Court is not bound to believe the accounts 
which are relevant under S. 32 (2) of the evidence Act 
without corroboration, especially when the witness 
examined to prove the account books says that he has 
no personal knowledge of any of the transactions which 
figure in them. I.L-R. (>946) Nag. 707=226 Ind. 
Cas. 307 = A.I.R. 1947 Nag. 106 = 1946 N.L.J. 56*. 

-S. 32 (2)—Ordinary course of business—Old 

account books of dead persons. 

Old account books may be relevant and admissible in 
evidence under S. 32 (2) read with S. 114, but there 
is no presumption as to the correctness of the entries 
therein which may be proved to be false. A.I.R. 1944 
Lah. 58=45 P.L.R. 441=212 Ind. Cas. 416. 

-Ss. 32 (2), 90—“Ordinary course of business- 

—Interpretation—Old account books. 

Section 32 (2), Evi. Act, deals with the relevancy of 
entries in books and not to the manner of their I>roof. 
The entries in the books of account kept in the ordinary 
course of business are statements made by persons who 
made those entries in the ordinary course 9f tjusinesj}. 
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That those persons are dead or cannot be found both in 
the sense as to their identity, (i. e., who they were) and 
in regard to their whereabouts, (i.e., where they were) 
or have become incapable of giving evidence may be 
safely inferred from the dates of those entries. It is not 
necessary that the names of the persons who made 
such entries must be known before the expressions 
‘‘who cannot be found*’ or “who have become incapa¬ 
ble of giving evidence** can be applied to them. This 
is a clear distinction between ‘a person’ in S. 32 and 
‘any particular person* in S. 00, Evi. Act. A person 
may be said to have been n ot found when we know who 
he was and if in spite of search, lie was not found or 
was found to have been dead- But he may equally be 
said not to have been found if his identity cannot be 
traced or found and who, therefore on account of the 
absence of his identity cannot be found. A.I.R. >944 
Lah. 58 = 45 P.L.R. 441=212 Ind. Cas. 416. 

-S. 32 (2) (3)—Account books. 

Books of account in which no balances have been 
struck are admissible under S. 32 (2), Evidence Act. as 
entries or memoranda, made by persons who arc dead 
in books kept in the ordinary course of business. 

A statement made by a person in a sale-deed that she 
was liable for a particular amount is clearly admissible 
under S. 32 (3) as a statement made against her pecu¬ 
niary and proprietary interest. A.I.R. 1934 Nag. 106 = 

30 N.L.R. 192=148 Ind. Gas. >033. 

- Ss. 32 (2), 34, 90—Account books over 30 

years old. 

Although S. 90, Evi. Act. states that in the case of 
documents over 30 year6 old, there is a presumption 
that they are written by persons by whom they pur¬ 
ported to have been written, S. 32 (2) can only be 
applied in case it is proved that the person who wrote 
the document in question is dead or otherwise not 
available a6 a witness, and hence under S. 34, entries 
in old account books by themselves are not enough to 
charge a person with liability. A.I.R. 1932 All. 500 = 

= 1932 A.L.J. 493=142 Ind. Cas. 889. 

— ■ S. 32—Ordinary course of business—Account 
books. 

Rent suit by land-lord—Account books from the 
land-lord’s sherista tendered in evidence and admitted 
under S. 32 (2)— The fact that they were made in the 
absence of and without the assent of the tenants and 
were uncorroborated is not sufficient ground to consider 
them as of no value, no Ind. Gas. 338=47 C. L-J. 
457= A.I.R. 1928 Cal. 408. 

- S. 3a (a) —Account books—Entries in rele¬ 
vancy. 

Where the persons making the entries a r e dead these 
entries are relevant under S. 32, sub-Section (2) of the 
Indian Evidence Act and the entries which are so 
relevant are in law sufficient evidence in themselves, 
and do not as in the case of entries admissible only 
under S. 34, require corrobo r ation. 63 Ind. Cas. 946= 
4 Lah. L.J. 36=A.I.R. 1922 Lah. 119. 

■-S. 3a—Account books—Requisite for admitting 

entries in evidence under the section—Death of 
person making. 

Unless the death of the person making the entries in 
an account book is proved, S- 32 of the Act does not 
admit such entries in evidence. 37 Ind. Cas. 877 (Pat.). 

-8. 3a—Ordinary course of business—Entries 

through named persons in account book kept by 

deceased servant. 

When a deceased servant kept his master’s accounts 
in the course of business, and entries of payments through 
named persons are made therein, such entries are, 


under S. 32 of the Act, admissible in proof ol payments 
only if those named persons are called on to prove th< 
actual payment. 37 Ind. Cas. 877 (Pat.). 

- Ss. 32 (2), 34— Ordinary course of business 

Entries in account books in course of business 
Corroboration. 

Entries made in books of account kept in the regular 
course of business are admissible under S. 34 only when 
there is other evidence to corroborate them; but under 
S- 32 (2) they may be admissible without such corrobo¬ 
ration when the person who made the entries cannot 
be found. (1914) M.W.N. 240 = 1 L.\V. 136 = 22 Ir.d. 
Cas. 627. 

-S. 32, Cl. (2)—Accounts — Partnership account 

books—Entries binding on partners ’inter sc*. 

The partnership books being accessible to all the 
partners arid being kept more or less under the 
surveillance of them are prima facie evidence against 
each of them and also for any of them against the 
others. But they are not conclusive evidence if the 
person Complaining of them can by clear evidence 
show that there is an error in the books. Where there 
is a question of surcharging and falsifying accounts, the 
case alleged must be clearly proved by the person 
impeaching them and if there is any doubt it will be 
determined against him. (1908) 10 Bom. L.R. 8>i- 

- Ss. 32 (2), 34—Accounts — Entries — Corrobo¬ 
ration. 

Entries in accounts, relevant only under S. 34 of the 
Evidence Act, are not by themselves alone sufficient to 
charge any person with liability without corroboration 
as required. But where accounts arc relevant also 
under S. 32 (2) of the Act, they are in law sufficient 
evidence in themselves, and the law does not, as in 
the case of accounts admissible only under S. 34, 
require corroboration. Entries on account may in the 
same suit be relevant under both the sections, and in 
that case the necessity for corroboration does not apply. 
6 Bom. L R- 50= 28 B. 294. 

_S. 32 Cl. (2)—Account sales—How far evidence 

of foreign sales. 

Account sales arc prima facie evidence of the 
amount realised in foreign markets by the sale ol 
goods. (The account sales were in this case furnished 
to the other side before suit and not objected to). 
28 C. 209. 

2. Assertion of right. 

-S. 32 (7)—Assertion of right. 

The statements as to the permanent character 
of tenancy contained in documents evidencing 
transactions of transfer are also relevant evidence under 
S. 32 (7), Evidence Act, for proving the permanent 

tenancy. A I.R. i 94 > Cal. 54 i = I.L.R. (> 94 >) 2 Ca |' 
44=45 C.W.N. 590 = 74 C.L. J. > 45 — i 97 Ind. Cas - 376. 

-Ss. 32 (2), .3— Document byTpersons who are 

since dead or cannot be traced — Assertion of right 

Documents regarding the land in dispute prepared 
by persons who a r e since dead or whose whereabouts 
Cannot be traced are admissible under b. 32 (2), 
Evidence Act, together with S. 13 as being statements 
asserting possession over the land in dispute. A.l.K. 
1936 Pat. 462 = 2 B.R. 729 = 164 Ind. Cas 277. 

-S. 32 —Assertion of right. 

Settlement deed under which pro-note is transferred, 
if admissible as secondary evidence, may be employed 
to prove pro-note under S. 32 (7) read with Evid<nc e 
Act, S. 13 (a). (Obiter). 26 Ind. Ca s . 747 . Rcl. on. 
A.I.R. 1930 Mad. 742=123 Ind. Cas. 197. 
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-S. 32 (7)—Scope—Assertion of title in a mort¬ 
gage by the mortgagor—Relevancy on question of 
ownership. 

S. 32, clause 7 of the Evidence Act, makes the state¬ 
ments made by a deceased person in respect of relevant 
facts themselves relevant if those statements are 
contained in a document which relates to any transac¬ 
tion mentioned in S. >3, that is, a transaction in which 
an assertion is made of a right or title which is relevant 
question in the suit, those statements being relevant in 
proof of the facts contained in the statements. So 
assertion of title as owner in a deed of mortgage is 
relevant on the question of the mortgagor’s ownership 
under S. 13 and after his death, under S. 32, Cl. 7. 
70 Ind. Cas. 389=14 M.L.W. 327 = 1921 M.W.N. 560= 
A.I R. 1921 Mad. 383. 


3. Bhat’s Register. 

-S. 32 (6)—Bhat’s register—Statements of 

family bards. 

In questions of pedigree, the statements of deceased 
members of the family made ante litem motam 
before there was anything to throw doubt upon them, 
are evidence to prove pedigree. And such statements 
by deceased members of the family may be proved not 
only by showing that they actually made the statements 
but by showing that they acted upon them, or assented 
to them, or did anything that amounted to showing 
that they recognized them. If any member of the 
family, as a person who presumably would know all 
about the family, had stated such and such a pedigree, 
that evidence would be receivable, its weight depending 
upon other circumstances. 

It is the business of a mirasi who is a hereditary 
family bard, to acquaint himself with the details of the 
family history, whose glories he recounts in song on 
ceremonial occasions, and the fact that he must speak 
from hearsay does not render his evidence valueless. 
A.I.R. 193 1 P.C. 45 = 53 C.L.J. 213=33 L. W. 434 = 
1931 M.W.N. 373 = 8 O.W.N. 653 = 32 P.L.R. 186=60 
M.L.J. 583 = 33 Bo m . L.R. 420=12 Lah. 336=58 I.A. 
188= 130 Ind. Cas. 612 (P.C.). 


-S. 32—Bhat’s register—Pedigree—Proof of. 

Entries made by successive generations of bards 
supply a running account of the different branches 
of the families of their customers and they afford, 
if otherwise reliable, evidence of as great value as 
any family pedigree kept by the family members 
themselves. 


A pedigree may be kept by a member of the family 
or by another person on his behalf and can be admitted 
in evidence if it is written by a family Bard for the 
purpose of keeping a record of the family events for his 
use and for the use of family. At any rate such a 
record is a record of the statements as are usually 
made to and noted by the Bard; it can be admitted in 
evidence, though the person who made the entries is 
unknown. The Bahis of Gangabasi priests which 
contain the relationships of their clients and their 
ancestors are the records of statements made by 
persons having special means of knowledge and are 
admissible in evidence. 83 Ind. Cas. 618 = 22 A.L. T. 
AU 7 = 5 LR ' A ' Civ. 435=46 All. 665 = A.I.R. .924 

0 / j» 
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incorrect, still Sub-S. 6 of S. 32 enables a family 
pedigree to be admitted in evidence so long as the 
members of the family depend upon a particular 
person to keep a record of the family events. 67 Ind. 
Cas. 235 = 24 Bom. L.R. 289=46 Bom. 753=A.I.R. 
1922 Bom. 51. 

-S. 32 (6) (2)—Bhat’s Register. 

Family records kc x t by Bhats are evidence on 
question of relationship. 66 Ind. Cas. 894=25C.W.N. 
908=A.I.R. 1921 Cal. 4 2. 

-Ss. 32, 64 and 65—- hat’s Register—Genealogy 

—Copies of—Bhat’s bo ks. 

Copies of entries of gen alogies in Bhat’s books are 
not admissible in evidence where the originals are in 
existence but not produced. The originals are 
admissible under S. 32 (2) and (5) of the Evidence Act, 
as it iB a recognised duty and pursuit of a bhat to 
keep a geneology of familes where he officiates. 
48 Ind. Cas. 375 (Nag.). 

4. Boundaries. 

-Ss. 32 (A 36 — Applicability — Boundaries— 

Revenue mahal—Question of limits of. 

The question of the limits of a particular revenue 
malial is not a matter of public right or public or 
general interest so as to be within S. 32 (4), Evi. Act, 
nor is a map which is not a published map generally 
offered for public sale or a map made under the autho¬ 
rity of Govt, within S. 36. A I.R. 1937 P.C. 60= 
(1937) 2 M.L.J. 631=18 P.L.T. 257 = 3 B.R. 368 = 
1937 O W.N. 396=45 L.W. 580=1937 A.W.R. 459= 
41 G.WN. 577 = 1937 R. D. 178=16 Pat. 258=1937 
M.W.N. 593 =i 937 A.LJ. 638=39 Bom. L.R. 73 * = 
31 S.L.R. 242 = 65 C.L.J. 241 = 167 Ind. Cas. 329 (P.C.). 

-S. 32 (3)—Boundaries—Statement in document 

of title between third parties — Admissibility— 
Conditions. 

A statement of boundaries in a document of title 
between third persons who are dead at the time the 
statement is sought to be put in evidence, is admissible 
in evidence under S. 32 (3), Evi. Act only when it is 
shown first, that at the time the statement was made, it 
was*contrary to the interests of the maker, and secondly, 
that at the time it is sought to be used, it is state¬ 
ment of a relevant fact. A.I.R. 1935 Pat. 167=16 
P.L.T. 190=14 Pat. 461 = 1 B.R. 455 = 155 Ind. Cas. 
470 (F. B.). 

[Overrules A.I.R. 1916 Pat. 416=36 Ind. Gas. 610.]. 

-Ss. 32, 157—Boundaries. 

Recital in a document relating to adjacent land 
executed between strangers may be admissible if the 
executant is called and deposes to the boundary to 
corroborate him under S. 157, or if he is dead, 
under S. 32, Evi. Act. A.I.R. 1933 Pat. 636=145 
Ind. Cas. 944 (2). 

-S. 32—Boundaries—Recital in documents oi 

third parties. 

The recital in a document between third parties to 
the effect that the land which formed the boundary 
of the property dealt with by the document belonged 
to a particular third person is not admissible against 
persons not parties to the transaction evidenced by 
that document to prove the ownership of such neigh¬ 
bouring land. 30 L. W. 422. 

-S. 32-—Boundaries. 

Recitals in documents regarding boundaries executed 
by third parties in favour of the plaintiffs are not 
admissible in evidence if the executant is not dead 
s*nd does pot come to corroborate them- A-J.R* * 9 ?7 


EVIDENCE ACT (I of 1872) 


S. 32—5. Date of birth. 


594 


$93 


Lah. 448, Foil.; 109 Ind. Gas. 728=10 L L J. 37 ° — 
A.I.R. 1928 Lah. 428. 

-g. —Boundaries. 

Documents not inter partes — Statements 
as to boundary description—Executant dead—Docu¬ 
ments are admissible; 16 C.W.N. 252; 23 Bom. 63; 
11 Bom. L.R. 4 ° 9 i 11 A.LJ. > 39 ; 17 C.W.N. 108; 
45 Gal. 159 and 22 VV.R. 231, Foil.; A I.R. 1924 Cal. 
1067, Dias. from. 99 Ind. Cas. 910 = 44 C.L.J. 587 
=A.I.R. 1927 Gal. 234. 

-S. 32 —Boundaries—Land in dispute Recitals 

Executant of document dead—Document is admissible. 
23 Bom. 63; 16 C.W.N. 252; 11 A.LJ. *39 and 45 
Gal. 159, Foil. 99 Ind. Cas. 907 = 44 C.L-J- 5«2 — 
A.I.R. 1927 Gal. 230. 

-— Boundary description — Document 

between third parties—Admissibility. 

A document between strangers to the suit in which 
mention is made of one of the parties or their predeces¬ 
sors as holding the land lying on the boundaries of 
the lands belonging to the executants of the document 
i* not admissible in evidence. 86 Ind. Cas. 734 — 4 1 
C.L-J. 374=A-I.R. 1925 Cal. 1034. 

-S. 32 — Boundaries. 

A mere description of boundaries _ in a 
document between third parties cannot be said to be 
a statement against the proprietary interest of the 
person making it. 84 Ind. Cas. 420 = 28 C.W.N. 1092 
= A.I.R. 1924 Cal. 1067. 


5. Date of birth. 

-S. 32 (5)—Date of birth in application for 

appointment of guardian— Admissibility Condi- 
tions. 

A recital of the date of birth in an application for 
appointment of a guardian is not by itself admissi¬ 
ble in evidence upon mere production of the docu¬ 
ment but may be rendered admissible under certain 
circumstances. If the condiiions recited in S. 32 (3), 
Evidence Act, are satisfied, that is, a person who 
had made this statement had special means of know¬ 
ledge and he is now dead or cannot be found, such 
statement in the application will be admissible. A.I.R. 
1950 Cal. 533. 

- Ss. 3a (5), 35—Date of birth—School registers 

—Entries in. 

The date of birth of a boy attending school for the 
first time has to be ascertained from his guardian or 
father and entered in the school register, and the date 
of the birth in any school that he attends later is merely 
copied from the transfer certificate of the previous 
school. The entries regarding the dale of birth made in 
the register of later schools arc admissible under S. 35, 
Evi. Act, as entries made by public servants in a public 
or official register in the discharge of their official duty. 
Whether he had any special means of knowledge so as 
to make the entry relevant under S. 32 (5), Evi. Act, 
does not affect the admissibility of entry under S. 35, 
though it may affect its value. Section 35 stands by 
itself independently of S. 32 (5). A.I-R. 1940 Nag. 
217=1940 N.L.J. 150=186 Ind. Cas. 613. 

-8. 32 ( 5 )—Date of birth—Age — Depositions 

regarding age of deponent who is dead— Ad¬ 
missibility of, to prove his age. 

Where an entry regarding the age in a depo¬ 
sition, made according^to the statement made by 
a person who is dead, is not in the heading but is 
actually in the answer to a question by the Court 
/uit as is th? rest pf the statement, and the entries 


are on plain paper and not on paper with any 
printed words such as son of, caste, age, etc., and 
the writing throughout appears to be that of 
the Presiding Officer himself, there is no reason 
either to presume that the Presiding Officer instead 
of taking the obvious and usual course of asking 
the witness’s age should have put down the age 
merely by guess work. Such documents prove the 
statements made by its maker as to his age and 
are admissible in evidence. A.I.R. 1939 Oudh 17 
= 1938 O. W. N. 1267=178 Ind. Cas- 950 . 

—S. 32 ( 5 )—Date of birth—Statement regard¬ 
ing age. 

A statement made by the plaintiff’s father as a 
witness in a previous proceeding, regarding the 
age of the plaintiff is admissible in evidence 
under S. 32 ( 5 ), Evidence Act, on the ground 
that the time of one’s birth relates to the com¬ 
mencement of one’s relationship by blood and 
a statement of one’s age made by a deceased 
person having special means of knowledge relates 
to the existence of such relationship within the 
meaning of S. 32 , cl.( 5 ), Evidence Act. Consequently, 
if a statement as to the exact date of birth is 
admissible under S. 32 , cl. ( 5 ), Evidence Act, 
there is no reason why a statement as to the 
approximate date of birth should not be so ad¬ 
missible. A.I.R. 1937 Oudh 170 =1936 0 . W.N 
1167 = 12 Luck. 606=165 Ind. Cas. 523 . 

-S. 32 ( 5 ) and ( 2 )—Date of birth-Entry 

in school register. 

Entry as to date of birth in a school register 
based upon statement of deceased father is admis¬ 
sible to prove age. 114 Ind. Cas. 801=5 O. W. I s *. 
Ill 1 = A.I R. 1929 Oudh 113 . 


-S. 32 ( 5 ) and (6)—Ill. (1)—Date of birth 

— Family book—Entry of birth of child — 
Admissibility. 

In support of his plea of minority, the defen¬ 
dant tendered in evidence at the trial an entry 
recording the date of the defendant’s birth made 
by his deceased father in a book in which he 
made similar entries with regard to the other 
members of the family. Held, that under S .32 
( 5 ) of the Evidence Act and ill. ( 1 ) to the section 
the entry was admissible in evidence- Illustra¬ 
tions appended to a statute are of great value 
in interpreting the meaning of the section. 21 
C. W. N 257 = ( 1917 ) M.W. N. 162=19 Bom. 
L.R. 157=43 I. A 256=39 Ind. Cas. 401 (P.C.). 


_S. 32 (5)—Date of Birth — Statement as 

to date of birth by aunt—Admissibility. 

A statement in a guardianship petition made 
by a person’s aunt that he was born on a 
certain day and that she was his aunt is admissible 
in evidence as it relates to the existence of rela¬ 
tionship. 20 C. 758 , 25 M. 183 Foil. 21 C.L.J. 621=28 
Ind Cas. 595 . Overruling —20 C.L.J. 302=19 
C.W.N. 646 = 27 Ind- Cas. 30 . 


_S. 32 (6)—Proof of age—Birthday books — 

Admissibility of—Husband’s evidence as to wife’s 
age—Prior affidavit—Admissibilty of. 

Where the evidence shows of a practice of 
making entries of dates of birth in books k* pt for 
the purpose of obtaining the opinion of astrologers, 
the Birth-day books are admissible in evidence 
to prove the dates of birth if the par©l evidence 
concerning them is accepted. A husband’s state¬ 
ment as to his wife’s age though hearsay is 
admissible for what it was worth; and an affidavit 
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i 1 which he had sworn to the same date previously 
before the controversy is admissible in evidence. 
19 C. W. N. 787=31 Ind. Cas. 637 (P. C-). 

-Ss. 32 ( 5 ) and 11 —Proof of age—Statement 

by a deceased person as to date of birth—Ad¬ 
missibility. 

A statement of a deceased person made in a 
guardianship application concerning the date of 
birth of the minor is not admissible in evidence to 
prove the age of the minor in a subsequent suit as 
the statement cannot be regarded as one relating to 
the existence of any relationship by blood, marri¬ 
age or adoption. Nor can it be covered by S. 11 of 
the act. 20 C.L.J. 302=27 Ind. Cas. 30 . 

-S. 32 ( 5 )—Date of birth—Admissibility. 

Statements made by deceased persons are admis¬ 
sible to prove date of birth. 20 C- 758 ; 24 C. 265 ; 
25 M. 183 Foil. 28 M.LJ. 669=24 Ind. Cas. 519 . 

-S. 32 ( 5 ) and (6)—Proof of age—Recital in 

a will—Admission—Register whether admis¬ 
sible. 

The recital in a will about the age of another 
person when that recital is not merely incidental is 
admissible in evidence as to the age of that person 
atthat time. 38 Mad. 166 = 13 M.L.T. 385 = ( 1913 ) 
M.W.N 355=24 M.L J. 517 = 19 Ind. Cas. 452 . 

-S. 32 —Proof of age—Special means of 

knowledge. 

Statement by a person before a public officer as 
to his son’s age is admissible in evidence under 
S. 32 of the Evidence Act. 25 M. 183 ; 20 C. 768 , 
Foil. 9 M.L.T. 220=9 Ind. Cas. 324 . 

-S. 32 . Cl. ( 5 )—Statement as to age of a mem¬ 
ber of a family by another member since decea¬ 
sed—Admissibility. 

A statement as to plaintiff’s age made by his 
sister was admissible in evidence after her decease 
under S. 32 ( 5 ) of the Evidence Act, the date of 
birth being the commencement of a relationship by 
blood, and so relating to the existence of such 
relationship. 20 C. 758 foil. 11 M.L.J. 379=25 
M. 183 , 


6. Date of death. 


-Ss. 32 , 11 —Date of death—Statement in 

petition for probate—Admissible. 

A statement in a petition for gra,nt of probate as 
to date of death of deceased made shortly after 
death by a person in a position to know the fact is 
admissible in evidence to prove such date when 
made in circumstances free from suspicion. Such a 
statement is admissible, if not under S. 32 , then 
under S. 11 , Evi. Act. A.I.R. 1931 Pat. 224=12 
P.L.T. 891 = 131 Ind. Cas. 788 . 

-S. 32 —Date of death—Mention in a mort¬ 
gage by son of deceased. 

The question was as to the date of A’s death. A 
mortgage deed executed by A’s son soon after 
A s death in which A was described as dead is 
admissible. 72 Ind. Cas. 985 = A.I.R. 1923 Cal. 378 . 


7. Death of executant. 

, J?* 32 —P® at }* of executant—Chowhudd 

bandi papers—Admissible. 

th?zarS«5 Whuddiba l ldi papers werc furnished b 
form, a » d r n pt voluntarily, but on Govermer 

latter to IS,° V : S r requ ? st ’ a “d for enabling th 
tJIJ to have ‘“formation on important ooint 
They Tver, accordingly filed by the aaminda™ 


1799, in pursuance of a duty. Such returns had to 
be made by every zamindar of Bengal: 

Held, that Papers were admissible under 

b. 32, cl. (2),Evi. Act, the persons making the state¬ 
ments contained in them being dead. A.I.R. 1941 

Cal. 193 = 72 C.L.J. 320=44 C.W.N. 935 = 195 Ind. 
Cas. 412. 

-S. 32—First information report — When 

admissible—Death of deponent. 

The first information report, unless the man 
making it dies, is not admissible in evidence of 
any fact which is contained in it. A.I.R. 1938 
Rang. 282 (283) = 39 Gr. L. J. 771 = 176 Ind. Cas. 
683 (D.B.). 

- S. 32—Death of executant. 

Where papers about 45 years old proved to 
have come into the respondent’s hands as pur¬ 
chaser are produced in evidence, and where the 
papers cannot be shown to be in the hand of any 
one alive. 

A Court of fact may in the circumstances of 
the case presume that the writer was dead at 
the time they were produced : 16 C. L. J. 24, Rel. 
on. 114 Tnd. Cas. 485=55 Cal. 1216=49 C. L. J. 
70 = A.I.R. 1929 Cal. 110. 

-Ss. 32, 33—Deponent dead—Affidavit—If 

admissible under. 

The affidavit of a person who is dead and 
who is not subjected to cross-examination is not 
evidence admissible either under S. 32 or S. 33, 
Evidence Act. 102 Ind. Cas. 243 = 38 M. L. T. 
275= A.I.R. 1927 Mad. 507=52 M. L. J. 477. 

8 . Dying declaration. 

a. Admissibility 

b. Cause of death 

c. Evidentiary value 

d. Partial acceptance 

e. Procedure of taking 

f. Proof 

g. What is. 

8 (a) Admissibility. 

—S. 32 (1)—Dying declaration of deceased— 
Admissibility. 

The statement of a person, who subsequently 
dies, as to the circumstances resulting in his 
death is admissible under S. 32 (1), Evidence 
Act. 4 A. I. Cr. D'. 54=A.I.R. 1950 T. C. 41=51 
Cr. L. J. 988. 

-S. 32 (1)—Dying declaration—Admissibility- 

Person making, surviving and not the Complai¬ 
nant—Use of, for corroboration (S. 157). 

When a person who has made a dying declaration 
does not die but survives, the statement cannot be 
admissible in evidence as a dying declaration under 
S. 32 , Evidence Act. Nor can it be used or relied upon 
even for the purpose of corroboration under S. i^7> 
especially when the person making the declaration is not 
the complainant, 54 Mys. H.C R. 120 . 

-S. 32 (1)—Statement in dying declaration J»f 

one person as to the death of another—Admissi¬ 
bility 

The statement in a dying declaration of one dead 
person in regard to the death of another is not a 
relevant fact with respect to the question about the 
death of Che latter and so would not be admissible in 
evidence with respect to the offence of murder of that 
person. ( 1948 ) All. 122=1947 A.W.R. (H.C.). 
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401 = 1947 A.L.J. 627 — A.I.R. 1948 A. A. 17® — 49 
G.r L. J. 140. 

-S. 33 _Dying declaration at identification 

parade held by Police—Admissibility—Prohibi¬ 
tion contained in S. 63 (1), Bombay City Police 
Act. 

Since S. 63 (2), Bom. City Police Act excludes dying 
declaration from the prohibition contained in sub-s. (1) 
a statement made by the deceased pointing out the 
assailant who caused his death, at the identification 
parade, held by the Police, is admissible as his dying 
declaration under S- 32 ( 0 > Evi. Act. A.I.R. 1946 
Bo m . 189=47 Bom. L-R. 992. 

-S. 3a (1)—Dying declaration— Admissibility— 

Conditions* 

Dying declaration can be admitted only if it fulfils 
conditions of S. 32. Dying declarations which are 
sought to be proved in criminal cases fall under sub-s. 

(1) of S. 32. A.I.R. 1944 Lah. 377 = 46 P-L.R. 135. 

-S. 32 (1)—Motive for murder—Alleged state¬ 
ments of deceased—Evidence of motive from— 
Statements held inadmissible. 

A motive at the back of the murder was said to be 
that accused had been on intimate terms with the 
deceased’s sister and that the deceased was attempting 
to arrange her marriage with another person. The 
evidence of this motive was derived from the state¬ 
ments 6aid to have been made by the deceased before 
her death; 

Held, that these statements were inadmissible in 
evidence. A.I.R. 1941 Mad. 359= 52 L-W. 942= 1940 
M.W.N. I272=(i94i) 1 M-L.J. 227 = 42 Gr.L. J. 
664=1.L.R. (1941) Mad. 503=195 Ind. Gas. 76. 

-S. 3a (1)—Dying declaration — Admissibility. 

Charge of abetment of murder — State¬ 
ment of deceased made several months before murder 
about proposal of accused to murder, sought to be 
proved as corroboration of such evidence—Statement, 
held inadmissible under S. 32 (1)—Conspiracy to 
commit murder—Evidence of A that accused had 
approached him to secure men to commit murder a 
week before murder—Corroboration sought from evi¬ 
dence of B who stated that on the marrow of jmurder, 
A gave out to people that accused had approached 
him with such object—Held, this was no corrobora¬ 
tion of statement of approach of accused. A.I.R. 
1938 Cal. 125=66 C.L. J. 196=39 Cr.L.J, 395 =I 74 
Ind. Cas. 36. 

-S. 32—Intention consisting in statements 

alleged to have been made by deceased to wit¬ 
nesses—If admissible to show motive for 
murder. 

Where, in a case under S. 302, I. P. C., the only 
evidence regarding the motive of the accused, that 
the deceased was denying the return of the jewels 
borrowed by the accused, consists in statements alleged 
to have been made by the deceased himself to the 
witnesses, those statements are inadmissible since they 
are statements made by a deceased person not falling 
within S. 32, Evidence Act. (’38) 177 Ind. Cas. 808 = 
48 L.W. 615=1938 M.W.N. 868= (1938) 2 M-L.J. 
618=39 Cr.L.J. 947 . 

“ “S. 3a (1)—- Scope—Dying declaration recorded 

by Second Class Magistrate not empowered under 
8. 164, Criminal P.C.,—Admissibility of. 

Section 32, Evidence Act, provides an exceptien to 
the general rule that evidence must be given in Court 
by witnesses. 

Under S. 32 (1), Evidence Act, statements, written or 
verbal, of relevant facts, made by persons who are 
r?*d are themselves relevant facts when the statements 


are made by a person as to the cause ol his death ami 
as to the nature and circumstances of the transaction 
which resulted in his death in cases in which the cause 
of his death comes into question. Such statements are 
relevant even if they were recorded by a Magistrate of 
the Second Class, who was not empowered under S. 164, 
Criminal P. C., to record statements of witnesses. 
A.I.R. 1932 Lah. 14 = 32 Cr.L-J- 1118 = 33 P.L.R. 8 = 
134 Ind. Cas. 117. 

- S. 32— Dying declaration — Admissibility. 

Statement by deceased before Third Class Magistrate 
not competent to record statement under Criminal 
P.C., S- 164—Statement is yet relevant under S. 32 (i). 
120 Ind. Cas. 274=1930 Cr.C. 28=31 Cr.L.J. 79 = 
A.I.R. 1930 Lah. 60. 

-S. 32—Admissibility — Statement of woman 

raped committing suicide later. 

The statement of a woman, who was alleged to have 
been raped and who committed suicide three days 
later, made immediately, after the incident, is inadmissi¬ 
ble, in evidence as it was not the cause of her death. 
1930 M.W.N. 702 = 32 Cr.L.J. 751 == 1 3 1 Ind. Cas. 456 
= 1931 Cr.C. 329= A.I.R. 1931 Mad. 233. 

-S. 32 — Deceased dying from other causes 

than the assault — Dying statement of—Admissi¬ 
bility. 

Where a person die6 in a hospital after being 
assaulted and hurt, not of the injuries but of a malady 
independent of 6uch injuries such for example as 
pneumonia, the dying statement of such person is not 
admissible in evidence in a trial of his assaulters 
under S. 324. 7 O.W.N. 466 = A.I.R. 193° Oudh 249. 

-S. 32 (1)—Dying declaration—Admissibility. 

A dying declaration which contradicts itself in its 
various parts is inadmissible in evidence. 108 Ind. Cas. 
526=10 A.I.Cr.R. 68 = 29 Cr.L.J. 418. 

-5. 32 (1) and (3)—Dying declaration—Admissi¬ 
bility. 

Dying declaration of one of the dacoits as to the 
circumstances of dacoity before a Magistrate is admissi¬ 
ble against him, so far his implication in the crime is 
concerned but is not admissible against other dacoits. 
85 Ind. Cas. 643 = 26 Cr.L-J. 547=5 L.R.A.Cr. 201 = 
A.I.R. 1925 All. 227. 

-S. 32 (1)—Report to police showing motive 

for murder is admissible. 

B made a report to the police that he was slapped 
by a ‘pahelwan’ of Nagpur because he had refused 
to deliver the kevs of a house. Next day, B was 
murdered by C, who was identified as the assailant 
of B on the previous day. 

Held, that the report discloses the motive for the 
murder and is admissible in evidence. 88 Ind. Cas. 
353=7 N.L-J- 144 = 26 Cr.L-J. 1121 = A.I.R. 1924 
Nag. 115. 

_S. 32 (1)—Dying declaration—Admissibility. 

Statement by a person as to circums*ances of trans¬ 
actions resulting in her death are admissible when 
cause of her death is in question. 120 Ind. Cas. 81 = 
1929 Cr.C. 678 = 30 Cr.L.J. 1121 =A.I.R. 1929 

Sind 250. 

_S. 3a (1) (3)—Dying declaration—Admissi¬ 
bility. 

A statement by a dying person not about the circum¬ 
stance of his death, but about a dacoity that was 
taking place at the time of his death is not admissi¬ 
ble under S. 32 (1) in a trial for the dacoity. Nor 
can those statements be admissible under S. 32 (3) 
unless they would have exposed him to criminal 
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prosecution. } L.B.R. 33 — 6 Bui. L . f. 183 = 14 Gx .L J. 
510 = 20 Ind. Cas. 990. 

-S. 32, Cl. x—Dying declaration—Complainant 

remaining alive—Effect of deposition—Corrobo¬ 
ration. 

Where a person making a dying declaration chances 
to live, his statement cannot be admitted in evidence 
as dying declaration under S. 32 of the Evidence 
Act, but it may be relied on under S. 157 of the 
Evidence Act, to corroborate the testimony of the 
complainant when examined in the case. (1902) 4 
Bom. L.R. 434. 

-S. 32, Cl. (1)—Dying declaration—Admissi¬ 
bility of. 

Where the declaration of a person wounded by the 
accused in committing dacoity was made on the 
13th August 1899 and he died on the 20th August 
•899, and there was no other evidence to prove 
that the death was caused or accelerated by the 
wounds received at the dacoity, or that it was the 
transaction which resulted in his death, the High 
Court held that his declaration ought not to have been 
admitted in evidence. 2 Bora. L-R. 331=25 B. 45. 


8. (b) Cause of death. 

■■■■ - S. 32 (1)—Statement relating to cause of death 
— Admissibility — Proximate relation to actual 
occurrence—Need for. 

Under S. 32 (1), Evidence Act, a statement of the 
deceased relating to cause of death is admissible only 
if it is a statement of the circumstances of the tran¬ 
saction which resulted in death. In other words, it 
must be sufficiently or closely enough connected with 
the actual transaction. 51 Cr.L J. 1201= A.I.R. 1950 
Cal. 306. 


- S. 32 (x)—Dying declaration—Cause of death 

—Onus on the prosecution. 

The onus of establishing circumstances that would 
bring a statement within any of the exceptions con¬ 
templated by S. 32, lies clearly upon that party which 
wishes to avail itself of the statement. When there is 
nothing to show that the injury to which a statement 
related was the cause of the injured person’s death, or 
that the circumstances under which it was received 
resulted in his death, the statement is not admissible 
under S. 32 (1). A.I.R. 1943 Cal. 465 = 45 Cr.L.J. 
71=47 C.W.N. 332 = 1.L.R. (1943) 1 Cal. 423 = 209 
Ind. Cas. 105. 

- S. 32 (1) — First information — Informant 

dead—Admissibility of report—Cause of death. 

In a case in which the first informant is alive and 
is examined, the first information cannot be regarded 
as substantive evidence; but the position is different in 
a case when the first informant is dead. In such a 
case, before the matter comes before the Court, the 
report is admissible under S. 32 (1), or S. 8, Evidence 
Act. A.I.R. 1943 Cal. 74= I.L.R. (1942) 2 Cal. 144= 
44 Cr.L.J. 322 = 205 Ind. Cas. 92. 

— Ss. 32 (1), 35 —Dying declaration — Cause of 
death. 


Statement to Village Munsif by wife of murdere 
describing events resulting in killing of the husband- 
Wife committing suicide same evening—In trial c 
accused for murder, statement of wife, held was nc 
admissible either under S. 32 or S. 35. A.I.R. 194 
Mad. 450=1942 M.W.N. 291 = (1942) 1 M.L.J. 503 = 
43 Cr.L.J. 810 = 202 Ind. Cas. 290. 

S* 3 a (*) — Murder case — Evidence 

_. f_ 


statement of motive — Not statements 
cause of death—Inadmissible. 

In a trial for murder, the Judge relied on certai 
evidence as proving motive on the part of the accuse 


to murder the deceased. That motive was derived 
from statements made by the deceased to his wife 
and to his wife’s sister to the effect that in relation 
to a law suit in which the deceased’s wife’s sister was 
concerned, the accused had accepted a bribe from 
the plaintiff in the suit against the wife’s sister: 

Held, that these statements were wholly inadmissi¬ 
ble as they were not statements made by the deceased 
as to the cause of his death or to circumstances of 
the transaction which resulted in his death. A.I.R. 
1941 Mad. 101 (100=1940 M.W.N. 937=52 L.W. 
495 = (* 94 °) 2 M.L.J. 715=42 Cr.L J. 308=1.L.R. 
(1941) Mad. 81 = 192 Ind. Cas. 586. 

——S. 32 (x)—Dying declaration—Cause of death. 

Murder case — Body of deceased found in trunk 
proved to be bought on behalf of accused—Statement 
made by deceased to his wife a day previous to 
date of murder, that he was setting out to place 
of accused to meet accused’s wife—Statement is one 
as to some of circumstances of transaction resulting 
in his death and is admissible. A.I.R. 1939 P. C. 47 
(50) = J 94 * Rang. L.R. 789 = 1939 A.W.R. 35=18 Pat. 
234=1939 O.W.N. 282 = 20 P.L.T. 265=49 L-W. 349= 
41 Bom. LR. 428=41 P.L.R. 272= (1939) 1 M.L.J. 756 
=66 I. A. 66= I.L.R. (1939) Kar. (P. C.) 123 Sup.= 
5 B.R. 449 = 1939 M.W.N. 185 = 40 Cr.L.J. 3 6 4=43 
C.W.N. 473 = 69 C. L.J. 273 = 1939 A. L.J. 298 = 69 
C.L J. 273 = 6 Cut. L.T. 25 = 180 Ind. Cas. 1 (P.C.). 

-S. 32 (x)—Dying declaration —Cause of death 

—Admissibility of—Charge need not necessarily 
be of murder or homicide. 

The nature of the proceeding in which the cause of 
death comes into question need not necessarily be a 
charge of murder or homicide. It may be a charge of 
a different nature or it may be a civil action. The only 
material point is that the cause of death must come 
into question irrespective of the nature of the procee¬ 
ding in which it comes into question. Where, therefore, 
the cause of death of the deceased has come into 
question, the mere fact that a charge of murder 
failed and was not brought home to the accused would 
not make the statement inadmissible for the purposes 
of other offences which were committed in the 
course of the same transaction and with which the 
accused were charged. A.I.R. 1940 Nag. 340 = 1940 
N.L.J. 459=42 Cr.L.J. 17 =I.L.R. (194 1 ) Nag. uo= 
190 Ind. Cas. 849. 

-S. 32 (1)—Statement of deceased as to cause 

of death. 

Statement of a person as to the cause of his 
death or as to any of the circumstances of the 
transaction which resulted in his death is admis¬ 
sible in cases in which the cause of his death comes 
into question. (’37) 1937 M.W.N. 333. 

-S. 32 (1)— Dying declaration —Cause of 

death—Admissibility against others concerned 
in transaction resulting in death. 

Statements by a deceased as to the cause of his 
death are admissible, not only as against the person 
who actually caused the death of the deponent, but 
also against other persons concerned in the tran¬ 
saction which resulted in the deponent’s death, in 
cases in which the cause of that person’s death 
comes into question. A.I.R. 1936 Rang. 187=37 
Cr.L.J. 621 = 162 Ind. Cas. 491. 

-S. 32 (1)—Statement by dead person as to 

the cause of his death—Not aware then, that he 
was dying. 

Under S. 32, Evidence Act, a statement made by 
a person who is dead, as to the cause of his death is 
admissible in evidence eyen though he was not 
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aware that he was dying when lie made it. It is,of 
course, for the Court to consider in each case what 
value is to be attached to such a statement. A.l.K. 
1935 Lah. 94=16 L. 589 = 36 Cr.L.J. 1335 = 37 P.L.R. 
705 = 158 Ind. Cas. 336 . 

_S. 32 (1)—Statement by deceased as to cir¬ 
cumstances of robbery made before death 

Death caused by injury received in. 

In a trial for robbery, in which the deceased 
received the wound which remotely caused her 
death, her statement made before death, regarding 
the circumstances of the robbery, is relevant 'under 
S. 32 ( 1 ) Evidence Act. A.I.R. 1935 Rang. 418-37 
Cr.L.J. 205 = 159 Ind. Cas. 1032 . 

•S. 32 (1)—Statements of deceased prior to 

« m v . • _ . nir 4 r A tTl m 1 f —— I T 


murder—Motive or conspiracy to commit—If 
included in their scope. . . 

The transaction resulting in death which is com- 
templated in S. 32 (l). Evidence Act, cannot mean 
any fact or series of facts* which have no direct re- 
lation to death. It cannot include the conspiracy to 
comm t murder which, as defined in S. 120 (a) 
I.P.C., is only an agreement between two or more 
persors for the commission of any offence. 

In S. 32 , the fact of death is the res gestae, the 
main fact, and only those circumstances, which con¬ 
stitute or accompany this main fact can be regar¬ 
ded as forming part of the transaction* These inci¬ 
dents, therefore, must be intimately connected with 
the immediate cause of death, viz., the injury 
which results in death, and such facts as are with¬ 
in the knowledge of the injured person intimately 
and immediately connected with the injury, are 
primarily contemplated in the section. Consequently, 
statements made by the deceased some days P r J°^ 
to the event which resulted in death are excluded 
by S. 32 (l). So also statements made by the decea¬ 
sed some days prior to the murder, which prove the 
motive of the offenders to murder him are inadmis¬ 
sible under S. 32 ( 1 ), Evidence Act. A.I.R. 1933 
Nag. 136 = 34 Cr.L.J. 505 = 29 N.L.R. 251 = 143 Ind. 
Cas. 17. 

—S. 32 ( 1 ), 145 , 155 , 157 —First Information 
Report—Declaration as to cause of death. 

First Information Reports do not prove them¬ 
selves and have to be tendered under one or other 
of the provisions of the Evidence Act. The usual 
course is for the prosecution to call the informant 
and for the First Information Report to be tender¬ 
ed as corrdboration under S- 157 . But it can also 
be tendered in a proper case Under S. 32 ( 1 ) as a 
declaration as to the cause of the informant’s 
death or as part of the informant’s conduct (of the 
res gestae) under S. 8. Theoretically, the defence 
can prove the information to impeach the infor¬ 
mant’s credit under S. 155 or contradict him under 
S. 145 , Evidence Act. A.I.R. 1931 Lah. 103 = 33 
Cr.L.J. 183 = 135 Ind. Cas. 668. 


■-S. 32 —Dying declaration—Cause of death. 

, First Information Report is admissible under 
S. 32(1), Evidence Act, as the statement of a person 
(since deceased) relating to the circumstances of 
the transaction which resulted in his death. 123 
InH.Cas. 120=31 P.L.R. 83=31 Cr. L-J. 475 = A.I.R. 
1930 Lah. 450 . 

S. 32(1) —Dying declaration —Cause of death. 
A dying declaration as to the cause of death is 
admissible even when the charge is not one of 
homicide. 6 W.R. (Cr.) 75 , Foil. 106 Ind. Cas. 
698=6 Pat. 747=9 A.I.Cr.R. 379=29 Cr.L.J. 106 = 
A.I.R. 1928 Pat. 162. 


-S. 32 ( 1 )—Dying declaration—Cause of death. 

The first information report could also be 
tendered in a proper case under S. 32 ( 1 ) as a 
declaration as to the cause of the informant’s 
death. 99 Ind. Cas. 227 = 44 C.L.J. 253 = 28 Cr-L-J. 
99 = 51 Cal. 237 = A.I.R. 1927 Cal. 17 . 


--S. 32 ( 1 )—Dying declaration—Cause of death. 

Statement, as to circumstances of _ transaction 
resulting in death made before injury was 
indicted is admissible. 97 Ind. Cas. 660 = 50 
Bom. 683 = 28 Bom. L.R. 1013 = 27 Cr.L.J. 1140 = 
A.I.R. 1926 Bom. 513 . 


-S. 32 ( 1 ) —Dying declaration—Transaction 

resulting in death—(Suicide owing to ill-treat¬ 
ment by accused, charged under Penal Code, 
S. 330 .) 


The accused were charged under S- 330 , I.T’.C. 
with having for the purpose of exhorting a confes¬ 
sion, caused hurt to one R, who committed suicide 
owing to the ill-treatment- Held, that ill-treat¬ 
ment was the cause though not the direct cause 
of the suicide and although the accused were not 
legally responsible for the suicide, the whole 
affair, ill-treatment, and subsequent suicide, being 
one transaction the statement of the deceased was 
admissible under S. 32 ( 1 ) of the evidence Act: 
20 P.R. 1916 (Cr.) = 42 P.W.R. 1916 (Cr.) = 47 
P.L.R. 1917 = 17 Cr.L.J. 438=35 Ind. Cas. 998 . 


8 (c). Evidentiary value. 

i. Evidentiary value—Basis for conviction. 

ii. Evidentiary value-Corroboration necessary. 

iii. Evidentiary value—Reliability. 


8 . (c)(i) Evidentiary value—Basis for Conviction. 

-S. 32 ( 1 )—Dying declaration — Evidentiary 

value—Basis for Conviction. 

Where the Court is entirely satisfied with regard 
to the truth and genuineness of an uncorroborated 
dying declaration, there is nothing to prevent it 
from regarding such a dying declaration as suffi¬ 
cient to sustain a conviction. A.I.R. 1945 Nag. 153 
= 1945 N.L.J. 139 = 1 .L.R. ( 1945 ) Nag. 613 = 47 
Cr. L. J. 92=221 Ind. Cas. 144 . 

-S. 32 ( 1 )—Dying declaration—Sufficient to 

sustain conviction. 

Where the Court is entirely satisfied with regard 
to the truth and genuineness of an Uncorroborated 
dying declaration, there is nothing to prevent the 
Court from regarding such a dying declaration as 
sufficient to sustain a conviction. I.L.R. ( 1942 ) 
Kar. 587 . 

-S. 32 ( 1 )—Dying declaration—Sufficiency of 

—Murder charge. 

A dying declaration which names only one person 
and where the killing took place under circum¬ 
stances where there could be no doubt that the 
dying man identified his assailant, is the very 
strongest possible form of evidence. Where, 
however, a large number of people are implicated, 
it is a very different matter and in such a case, if 
there is no corroboration of the dying declaration, 
the evidence is insufficient to prove a charge of 
murder. A.I.R. 1941 Lah. 368 = 43 Cr.L.J. 59 = 43 
P.L.R. 598 = I.L.R. ( 1942 ) Lah. 619 = 196 lud. Cas. 
700. 
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-S. 32 ( 1 )—Dying declaration—When can be 

acted upon, for convicting accused without 
corroboration. 

Although it is improbable that a man who has 
been stabbed and has been able to recognize his 
assailant would omit to name the actual 
assa lant and instead give the name of some other 
person in his dying declaration, yet in cases where 
the assailant has not been recognized, the Court 
must not ignore the possible temptation that there 
may be if one has grounds for suspecting any 
person, to name that person as having been actually 
and positively identified. The danger of this kind 
of wrong identification has to be borne in mind in 
dealing with what are called dying declarations. 
There is no absolute rule that a dying declaration 
should not be acted on for the purpose of convicting 
an accused person even if uncorroborated, provi¬ 
ded, that the Court is fully satisfied that it is true. 
A.l.R. 1941 Pat. 409 = 7 B.R. 717 = 42 Cr.L.J. 527 = 
194 Ind. Cas. 186 . 


-S. 32 ( 1 )—Conviction, when can be based on 

uncorroborated dying declaration. 

There may not be corroboration of the nature 
contemplated by S. 157 , Evidence Act, or matters 
provable under S. 158 , and the only direct evidence 
may be a statement by the deceased made admissi¬ 
ble by S. 32 . It does not, however, necessarily 
follow that this evidence is insufficient to support a 
conviction. The evidence of an accomplice is 
tainted, and S. 114 , Evidence Act, (lllus. b) says 
that the Court may presume that he is unworthy of 
credit unless corroborated, but a dying declaration 
is on a much higher plane and the Act places no 
such restriction on its acceptance. 

It is not possible to lay down any hard and fast 
rule when a dying declaration should be accepted, 
beyond saying that each case must be decided in the 
light of the other facts and the surrounding 
circumstances, but if the Court after taking every¬ 
thing into consideration, is convinced that the state¬ 
ment is true, it is its duty to convict, notwithstand¬ 
ing that there is no corroboration in the true sense. 
A.l.R. 1940 Mad. 196=51 L.W. 65 = ( 1940 ) 1 M.L.J. 
124=1940 M.W.N. 81 = l.L.R. ( 1940 ) Mad. 158=41 
Cr.L.J, 437^187 Ind. Cas. 280 (F.B.). 


S. 32 ( 1 )—Dying declaration—When suffi¬ 
cient to convict. 

It is, of course, a fact that for an accused person 
to be convicted on a dying deposition alone, the 
Court must be quite satisfied that the dying deposi¬ 
tion bears all the marks of truth, and it must be 
examined with care, remembering that the state¬ 
ment is an ex parte statement, made as a rule in 
the absence of the accused without the accused 
having any chance of cross-examining the person 
who made it; but, the conviction can be had 
solely on a dying deposition where the Court is 

man who made the. dying deposi¬ 
tion had a good opportunity of recognizing the 
person who attacked him, and that he was telling 

at J» ru , t 5^ en he made his dying deposition. 
A.l.R. 1938 Rang. 282 = 39 Cr.L.J. 771 = 176 Ind. 

Cas. 683 . 

-S. 32 ( 1 )—Cc - .ctionon dying declaration 

only. 

There are many cases in which it is quite safe to 
convict on a dying ^position, but these are cases 
in which there is absolutely no doubt that the 
deceased had a good opportunity of knowing who 
tfie assailant was and ouM not have been mistaken, 


and at the same time, there is no possible reason 
why he should be falsely accusing the alleged 
assadant. A.l.R. 1936 Rang. 324=37 Cr.L.J. 990 = 
164 Ind. Cas. 139 . 

32 (1) — Dying declaration — When 
sufficient to convict. 

A dying declaration alone is sufficient te found a 
conviction if, after applying the accepted tests, it 
is held to be true and genuine. It is not necessary 
that it should be corroborated otherwise. A.l.R. 
1935 Pesh. 41=36 Cr.L.J. 800 = 155 Ind. Cas. 276 . 

-S. 32 (1)— Conviction merely on dying 

declaration. 

Where, apart from the tainted evidence of 
certain persons alleged to be eye-witnesses, there 
was only the dying declaration of the deceased 
against some of the accused : 

Held, that it would not be safe and prudent to 
base a conviction of these accused merely on the 
dying declaration. A.l.R. 1934 Oudh 405 = 35 Cr.L.J. 
1113 — 11 O.W.N. 851 = 150 Ind. Cas. 819 . 

-S, 32 —Dying declaration — Reliability— 

Penal Code,XLV of i 860 , S. 302 . 

A trustworthy dying declaration made by a 
deceased person in full possession of his faculties 
and proved by clear evidence to be the words 
spoken by the deceased and corroborated by sur¬ 
rounding circumstances is sufficient to sustain a 
conviction under S. 302 , I.P.C. 4 P.W.R. 1909 Cr. 
=9 Cr.L.J. 156=1 Ind. Cas. 100 . 

8 (c) (ii) Evidentiary value—Corroboration, 

necessary to convict. 

-S. 32 (1).—Dying declarations should be 

corroborated in material pariculars and by indepen¬ 
dent testimony. A.l.R. 1944 Mad. 290 = 42 Cr.L.J, 
407=1940 M.W.N. 163 = 193 Ind. Cas. 347 . 

* * t 1 p ) * r 

-S. 32 (1)—Dying declaration—False in one 

particular—Corroboration by independent tetfti? 
mony—Necessary. 

Where there were no actual eye-witnesses to a 
murder and the deceased made several statements 
naming his assailants but admitted to his wife that 
he falsely implicated one of them as he hated him; 

Held, that unless there was some reliable inde¬ 
pendent evidence to support the deceased’s state¬ 
ments as against the other accused in material 
particulars tending to show that they were actually 
concerned in the attack on him, conviction was not 
proper. A.l.R. 1934 Rang. 98 = 35 Cr.L.J. 905=149 
Ind. Cas. 33 . 

- S. 32 ( 1 )—Dying declaration—Corroboration, 

necessity of. 

A dying declaration may be relevant under S. 3^ 
although the person who makes it does not expect 
to die. 

Generally a declaration, relevant under S. 32 , hut 
not made by one in immediate expectation of death, 
and not made in presence of the accused, ought not 
to be acted upon unless there is some reliable 
corroboration, a nd this rule applies with extra 
force in a case where both the Judge and the 
assessors do not accept the dying declaration as to 
one of the accused. A.l.R. 1933 Bom. 479 ( 2)=35 
Bom. L.R. 1021 = 35 Cr.L.J. 109 ( 2 ) = 58 Bs 31 = 149 
Ind. Cas. 548 . 
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——S. 32 (1)—t)ying declaration—Corrobora¬ 
tive evidence or motive, absence of—Benefit 
of doubt. 

l*he deceased did not give out his assailant’s 
name on being asked soon after the infliction of 
wounds but just before his death, he denounced 
the accused as his assailant. There was no evi¬ 
dence as to what happened nor any good corrobo¬ 
ratory evidence to show that the accused commit¬ 
ted the offence, nor was there any motive proved 
which might have made the accused do the deed: 

Held, that the accused was entitled to the 
henefit of doubt. A.l.R. 1933 Rang. 95 = 34 Cr.L.J. 
747=144 Ind. Cas. 282 . 

-S. 32 (1)—Dying declaration made several 

days before death—Weight of—Corrobora- 

tidn, necessary. 

When a man who is dead has left a statement 
throwing light upon the cause of his death, that 
statement is relevant evidence under S. 32 , Evi¬ 
dence Act, but it is not entitled to any peculiar 
credit. If a man gasps out his story soon after 
the occurrence, it may be said that there was no 
time for him to fabricate or for his friends to 
suggest falsehood. But if a statement is made 
many days before his death, that statement does 
not carry much weight and it is incumbent on the 
Court before .it accepts the statements to see how 
far it is corroborated. A.l.R. 1931 Mad- 180 = 59 
M.L.J. 876=32 L.W. 940 = 32 Cr.L.J. 357=129 
Ind. Cas. 252 . 

-S. 32 ( 1 )—-Dying declaration—Unsafe to 

convict solely on the basis of. 

It is unsafe to convict a person merely on the 
dying statement when such statement is not 
recorded in the deceased’s own words and con¬ 
tains a note of the substance of what deceased 
told the police. 1930 Cr.C. 757 =A-I.R. 1930 All. 
532 . 

——S. 32 (1)—Dying declaration—Corrobora¬ 
tion necessary to convict. 

Deceased’s statement to doctor made just 
before death, though admissible, must have inde¬ 
pendent corroboration to prove murder. 120 Ind. 
Cas. 474 =A.l.R. 1929 Pat. 249 . 

——S. 32 (1)—Dying declaration—Corrobora¬ 

tion—If sufficient to convict. 

Finding of few blood spots on apparel of an 
Indian whether sufficient corroboration of dying 
declaration for supporting conviction depends on 
facts of each case. A.l.R -1938 Pat. 52=16 Pat. 
593=19 P.L-T. 86=4 B.R. 281 ( 2 ) = 39 Cr.L.J. 

332=173 Ind. Cas. 499 . 

8 (c) (iii) Evidentiary value—Reliability. 

“—S. 32 (1)—Dying declaration—Weight of— 
Matter suggested to deceased by outsiders—If 
affects. 

When there is serious room for doubt as to 
whether the contents of the dying statement 
include matter suggested to the deceased by the 
9 Utsiders, this is a circumstance which cannot be 
Snored in estimating the value to be attached 
to it. A.l.R. 1941 Pat. 409=7 B.R. 717 = 42 
Cr.L.J. 527 = 194 Ind. Cas. 186 . 

S. 32 (1)—Dying declaration—Reliance on 
"•Prosecution attempting to improve and 
develop evidence at successive stages. 

Where the prosecution evidence shows that 
WtWare signs of attempt to improve and develop 


it ut successive stages, special caution is needed 
also in dealing with a dying declaration. A.l.R. 
1941 Pat- 409 = 7 B.R. 717=42 Cr.L.J, 527 = 194 
Ind. Cas. 186 . 

-S. 32 ( 1 )—Dying declaration—Presumption 

of truth. 

A great deal of sanctity is attached to the dying 
declaration because it is expected that the person 
who is on the verge of death, will tell the truth. 
A.l.R. 1939 Oudh 33 = 1938 O.YV.N. 1103=1938 
A.W.R. 108 = 40 Cr.L.J. 38=178 Ind. Cas. 348 . 

-S. 32 ( 1 )—Dying declaration—Reliance on. 

Undue reliance should not be put on so-called 
dying declarations made presumably under the 
shadow and fear of death. A.l.R. 1936 Oudh 
405 = 1936 O.W.N. 691=37 Cr.L.J. 955 = 12 Luck. 
291 = 164 Ind. Cas- 482 . 

-S. 32 ( 1 )—Dying declaration—Evidentiary 

value—Expectation that person making it 
would live and guard against saying something 
—If affects. 

Where it is appeared that when a person made a 
dying declaration, he expected that lie would live 
and would, therefore, guard against saying some¬ 
thing which would go to establish that he was 
negligent and so would make him lose his job: 

Held, that it was no reason for disbelieving his 
statement in the declaration regarding other 
matters. A.l.R. 1935 Cal. 580 = 39 C.W.N, 188 = 
36 Cr.L.J. 1322=158 Ind. Cas. 176 (S.B.). 

- S. 32 ( 1 )—Dying declaration—Weight of— 

Consideration. 

A dying declaration which records the very 
words of the dying man is most valuable evidence 
—While a dying declaration parts of which have 
been supplied to the dying man either by interested 
parties or by Police Officers has no eviden¬ 
tiary value. A.l.R* 1934 Lah. 805 = 36 PL-R. 
24 = 36 Cr.L.J. 427 = 153 Ind. Cas. 810 . 

—S. 32 (1)—Dying declaration—Conflict with 
statement to police. 

One can understand a dying man saying 
nothing or speaking incoherently or omitting 
details, but to have him stating to Magistrate 
when he cannot possibly have been led in any 
way, the name of accused and of his father, 
the time, the motive and the place must surely 
throw doubt upon any other account of what 
happened. Where such an account differs from 
the statement recorded by Police from dying 
man, the discrepancy can only be attributed to 
the leading question put by Police to sick man 
who can hardly speak for otherwise it is impos¬ 
sible to understand how a dying man should 
have conceived of on entirely new story. 1931 
M.W.N. 132 . 

_S. 32 ( 1 ) —Dying declaration—Evidentiary 

value—Opportunity for coaching—Effect on 
reliability. 

Where the case for the prosecution depends 
upon the death-bed statement of a man who was 
admittedly kept back from hospital in order 
to be instructed about his statement and it is 
also shown that his statement regarding witnesses 
to the occurrence was false, his declaration 
cannot be relied upon for convicting the 
accused natped by him. 1930 M.W.N. 1 £ 11 , 
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-S. 32 ( 1 )—Dying declaration—Evidentiary 

value—Reliability.— Dying declaration though 
conflicting with initial report is not wholly un¬ 
reliable. 71 Ind-Cas. 593 = 24 Cr.L.J. 177 = A.I.R. 
1924 Lah. 413 . 

-S. 32 (1)—Dying declaration—Prompting 

by third persons—Value of declaration. 

Although a dying declaration, if properly re¬ 
corded is a valuable piece of evidence, but if 
while the statement is being recorded a third 
person is present and prompts the deceased to 
give out names of certain accused, it would be 
exceedingly unsafe to attach any weight to such 
a dying statement. 96 Ind. Cas. 215 = 8 L.L.J. 
296 =27 P.L.R, 484=27 Cr.L. J. 903 = A. 1 .R. 1926 
Lah. 496 . 

-S. 32 ( 1 )—Dying declaration — Accused 

already named as assailant—Value of. 

No reliance would be placed on the dying 
declaration when it is made at a time when the 
deceased must have been well aware of the fact 
that the accused has been named as his assailant. 
99 Ind, Cas. 322=8 L.Lj. 410=27 P.L.R. 632=28 
Cr.LJ. 114 . 

-S. 32 ( 1 )—Dying declaration—Value of— 

Reliabilityidepends upon circumstances in which 
declaration was made and nature of its record. 

A dying declaration under the Indian Law 
assumes a character very widely different from 
what it is under the English Law. A dying 
declaration is relevant under the Indi'an Evidence 
Act, whether the person who made it was or 
was not at the time when it was made, under 
expectation of death, and the weight to bo 
attached to it depends not upon the expectation 
of death which is a guarantee of its truth, but 
upon the circumstances and surroundings under 
which it was made and very much also upon the 
nature of the record that has been made of it. 
Hence it becomes almost always a question of 
fact as to whether it should be relied upon or 
not. 88 Ind. Cas. 1000=29 C.W.N. 738=42 
C.L.J. 247=52 Cal. 987=26 Cr.L.J. 1256 = A.I.R. 
1925 Cal. 876 . 

■——S. 32 (l)—Dying declaration. 

Dying declaration of inhabitants of a Punjab is 
unsafe as basis of conviction. 86 Ind. Cas. 826 = 
26 Cr.L.J. 890 =A.I.R. 1925 Lah. 549 ., 


-S. 32—Dying declaration — Evidentiary 

value. 

A dying declaration made after receiving ex¬ 
treme unction should generally be believed to be 
true and acted upon. (1911) 2 M. W. N. 188 = 12 
Cr. L. J. 528 = 12 Ind. Cas. 296. 


——S. 32 (1)—Dying declaration—Death agony 
—Statements in—Probably true. 

Where a victim in agony states what had 
happened to him, shortly after the occurrence, 
the story could not have been concocted in all 
probability. 1 P.W.R. 1910 Cr. = ll Cr.L.J. l 7 l = 
5 Ind. Cas.f 02 . 


-S. 32—Dying declaration—Unreliable. 

., A dying declaration if it is inconsistent with 
the other prosecution evidence, full of material 

§ttr» ,c ?i2Sl i nd discrepancies, is useless. 20 
PjW,R. 1909 Cr.= 11 Cr.L.J. 131=4 Ind. Cas. 


8 . (d) Dying declaration—Partial acceptance. 

--S. 32—Dying declaration—Value of—Part 

of it untrue—Whether must be rejected in toto. 

Although a portion of a dying declaration is 
untrue, it need not necessarily be rejected in toto 
The Court would decline to believe the rest of it 
without corroboration. I. L. R. (1946) Nag. 235= 
224 Ind. Cas. 440=47 Cr. L. J. 625 = 1946 N.L. J; 
241 = A.I.R. 1946 Nag. 301. 

-S. 32—Dying declaration —Partial accept¬ 
ance. 

When, in the interval between the assault and 
the time when the statement was made, the victim 
gathered around him his relatives advisinfe him to 
tell a false story, dying declaration would have 
no value. In such a case, any passage in the 
dying declaration, should not be relied upon as 
being true. A.I.R. 1944 Sind 137= I L.R. (1944) 
Kar. 114 = 46 Cr. L. J. 19 = 215 Ind. Cas. 172. 


-S. 32(1)—Dying declaration—Partial accep¬ 
tance by jury—Direction to jury. 

Exculpatory statement by deceased with regard 
to assault committed by him on one of the accused 
—Evidence showing this part of statement to be 
false—Rest of statement corroborated — Judge 
asking jury to consider if in view of this single 
mis-statement, the entire version of the dying 
declaration should be disbelieved: 

Held: the jury could believe that part of 
statement which was corroborated. A.IR. 1936 
Cal. 793 = 40 C.W.N. 1377= 38 Cr. L : J. 243 = I.L.R. 
(1937) 1 Cal. 475 = 166 Ind. Cas. 625. 


-S. 32(1)—Something found false in dying 

declaration—Whole, if to be necessarily dis¬ 
regarded. 

Section 32, Evidence Act, makes certain decla¬ 
rations relevant which, under the ordinary law, 
would be irrelevant as hearsay. Once a decla¬ 
ration falls within S. 32, it becomes relevant 
evidence and the' Court must Judge of the 
weight of that evidence on exactly the same princi¬ 
ples as with other types of evidence. The Court 
has always to bear in mind that a declaration 
admissible under S. 32 is not made on oath and 
is not the subject of cross-examination, and there¬ 
fore, it is a weaker type of evidence than the 
evidence given by a witness in the witness-box, 
and if a Judge thinks that part of a dying decla¬ 
ration is deliberately false, it is very improbable 
.that in practice, he would act upon the other part 
■of the declaration, at any rate without very 
Idefinite corroboration. Because it transpires that 
(something in a dying declaration is false, the 
•whole dying declaration must not necessarily be 
disregarded. A.I.R. 1933 Bom. 479 (2)=35 Bom. 
L.R. 1021=35 Cr.L.J. 109(2) =58 B. 31 = 146 Ind- 
Cas. 548. JijP 

-S.32—Dying declaration—No question of 

acceptance in part. 

A dying declaration stands upon a widely dif¬ 
ferent footing from the testimony of a witness 
given in Court. In the case of the latter it is 
I permissible and at times necessary under certain 
[circumstances to accept a part which is unimpeach" 
table and reject that which is obviously untrue* 
Ithough, to found a criminal couviction on such 
appraisement of evidence will be very often Unsafe. 
As regards a dying declaration, to accept a portig® 
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and reject the rest is entirely out of the question: 
there must be absolute guarantee of the accuracy 
of the record and the truth of the entire state¬ 
ment before it can be acted upon. 88 Ind. Cas. 
1000=29 C. W.N. 738 = 42 C..L. J 247 = 52 Cal. 987 
=26 Cr.L.J. 1256 = A.I.R. 1925 Cal. 876. 

8 (e) Dying declaration—Procedure of taking. 

-S. 32(1)—Dying declaration—Recording of. 

Every statement intended to be proved as a 
dying declaration need not have been recorded by j 
a Magistrate Moreover, law does not require ' 
such statements to be made necessarily under 
expectation of death. 193 Ind. Cas. 322. 

-S. 32 (1)—Dying declaration — Declaration 

by signs—How to be recorded. 


weight. A. T. R. 1937 P.C. 24 = 38 Cr L. J. 2S1 - 
45 L. \Y. 78=1937 O. W.N. 218=1937 M.VV.N. 
169 = 41 C.W.N. 513=1937 A-L. J. 420= 1937 AAV. 
R. 275 = 39 Bom. L.R. 359= (1937) 1 M.L-J. 600 = 
166 Ind. Cas. 330 (P.C.). 


-S. 32(1)— Dying declaration— Influence 

should not be brought to bear on declarant. 

The recording of a dying declaration is a 
grave and solemn proceeding. Unauthorised 
persons should not be permitted to crowd round 
when the declaration is being made. It is the duty 
of the Magistrate to take ever} possible step 
to ensure that no inlluencc is brought to bear 
on the declarant and that he is not prompted 
in any way in making his statement. A.I.R. 
1934 All. 908=36 Cr.L.J. 152 = 4 AAV.R. 5 = 
57 All. 267 = 152 Ind. Cas. 741. 


Where the victim, who is in a serious condition 
and unable to speak, makes a dying declaration 
by signs of hands and head, there is the gravest 
doubt whether in the circumstances, the so- 
called dying declaration cain be admitted into 
evidence if the person recording it does not 
describe the signs more particularly than b) 
stating that they were by waving of the hands 
and movement of the head. He should record 
the precise nature of the signs, leaving the inter¬ 
pretation to the tribunal. A.I.R. 1938 Pat. 153 

=4 B. R. 342 = 39 Cr.L.J. 384=173 Ind. Cas. 
833. 

S. 32 (1)—Dying declaration—Taking of — 

Duty of Magistrate. 

An injured man who is waiting to be operated 

a not subjected to anything like a 
third degree cross-examination by the Magistrate 
who records his dj ing deposition; but the magis- 
trate should not content, himself with merely 
recording the statement made by the injured man; 
he should ask him such simple questions as may 
occur to his mind in order that the dying 
aeposdion may be an account of some value. 

Cas 683 1938 Rang ' 282 = 39 Cr - L -J. 771 = 176 Ind. 


. 32(1)—Dying declaration—Question put 

Recording d of Wa8 4t A ? ” *“ Answer h V nod — 


-S. 32 (1)—Dying declaration—When taken. 

The necessity of recording a dying declara¬ 
tion arises only when the hopes of life of the 
man are given up. 129 Ind. Cas. 676 = 52 C-L-J. 
425 (F.B.). 

-S. 32—Dying declarations—Form of dying 

declaration should show distinctly the ques¬ 
tions put to the declarant and his answers 
to them' 

Where a statement is not the ipsissima verba 
of the person making it hut is composed of a 
mixture of questions and answers there are 
several objections open to its reception in 
evidence, which it is desirable should not be open 
in cases in which the person has no opportunity 
of cross-examination. In the first place the 
questions may be leading questions and in the 
condition of a person making a dying declara¬ 
tion there is always a very great danger of 
leading questions being answered without their 
force and effect being freely comprehended. 
In such circumstances the form of the declaration 
should be such that it would be possible to see 
what was. the question and what was.thc answer, 
so as to discover how much was suggested by 
the examining. Magistrate, and how much was the 
production of the person making the statements. 
88 Ind. Cas. 1000 = 29 C.W.N. 738 = 42 C.L-J. 247 = 
52 Cal. 987 = 26 Cr.L. J. 1256 A.I.R. 1925 Cal, 
876. 

8 (f) Dying declaration—Proof. 


Evidence as to signs made in answer to ques- 

uons put to the deceased is admissible but 

statements of witnesses as to what interpre- 

Uj °. 1 !, th «y put upon the signs are not ad¬ 

missible. 


.|^*^ e # P od of assent by the deceased to the ques- 
t on was it A ?” would constitute a verbal 
statement made by the deceased. 

n course, true that evidence of signs of 
?*P b, 8 u ous or uncertain character ought not 
admitted at all and that in many cases, 
thou * h admissible, might be of little 
** is no doubt also true that answers to 
questions of a leading character may be of little 

•-F. Y. D.—20. 


i. Proof—Mode of 

ii. Proof—Necessity of 

iii. Proof—Miscellaneous. 


8 . (f) (i) Proof—Mode of. 

—S. 32 (1)— Dying declaration—Method of 
proof. 

Where a dying declaration has to be proved by a 
Magistrate, it is unnecessary for him to repeat the 
record seriatim in his evidence if lie is satisfied 
that rt was correctly recorded; it is sufficient fpr 
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him merely to refer to the record and testify its 
correctness, and that it was made by the person 
and under the circumstances in question. (Scope of 
Ss. 32 and 33 narrated). 

The proof of the identity of person who made 
the declaration is essential- To prove the identity 
of the declarant, it is desirable not to summon the 
Magistrate for that Purpose, but to prove it from 
the mouth of some one else, preferably some other 
w truss in the case who was present at the time that 
the declaration was taken. A.I-R- 1941 Rang. 301 = 
1941 Rang. L-R. 258 = 43 Cr.LJ. 123=197 lnd- Cas. 
131 . 

- S. 32 (1)—Dying declaration—Mode of 

proof. 

The only satisfactory and reliable way of prov¬ 
ing the dying declaration is to let the person who 
recorded it or in whose presence it was recorded 
directly prove the writing itself. No human being 
can be expected to remember word for word what 
lie had written long ago and either the witness will 
have to learn the evidence by heart before he enters 
the witness-box or no dying declaration could be 
proved in a satisfactory manner at all. A-l.R. 1938 
Pcsh. 33 = 39 Cr.L.J. 744=176 lnd. Cas. 471. 

——S. 32 (1)—Dying declaration—“Written sta¬ 
tement by person who is dead”—Mode of 
proof. 

The expression “written statements made by a 
person who is dead” means that the written state¬ 
ments must have been actually made by the deceas¬ 
ed person. A person may make a written statement 
either by writing it ont himself or by dictating it 
to somebody else. Usually a person who is in im¬ 
mediate expectation of death is too feeble to be 
able to write out his statement himself, but if any 
wTitttn statement is produced in Court purporting 
to have been matffc by a person who is dead, it must 
Be sh'own if that person did not write that state¬ 
ment himself, that he dietated the statement, and 
that he did not make the statement, in answer to 
any questions except such a question as “Will you 
please state what it is your wish to be written 
down?” and there must be guarantee that the dicta¬ 
tion has been taken down correctly. Usually the 
best way to establish this is to show that the dicta¬ 
ted statement was read over to the deceased and 
admitted by him to be correct. A.l.R. 1936 Rang. 42 
= 37 Cr.L J. 299 = 160 lnd. Cas. 597. 

——S. 32(1)—Dying declaration—Mode of proof. 

Dying declaration certified by its recorder in 
Court to be correct is admissible in proof of its 
contents. A.l.R. 1922 Cal. 382, Foil. 92 lnd. Cas. 

167=7 Lah. 91=27 Cr. L.J. 215=28 P.L.R.222=A. 
I.R. 1926 Lah. 310. 

—— S. 32—Dying declaration—Proof* Mode of. 

Dying declaration can be proved by examining 
gengn recording it or ptrson who heard its being 


made—ft must be taken as a whole and portion only 
cannot be alluwid. 50 C.L.J. 584=1930 Cr.C. 196= 
A.l.R. 1930 Cal. 228. 

-S. 32—Dying declaration—Mode of proof. 

To prove a dying declaration it is not necessary 
that the witness while giving evidence, should 
repeat in his own words what the deceased has said; 
it is enough if he proves the record of that state¬ 
ment. A.l.R. 1926 Lah. 310, Foil. 123 lnd. Cas. 120 
= 31 Cr.LJ. 475=31 P.L.R. 83 = 1930 Cr.C. 554=A. 
l.R. 1930 Lah. 150. 

-S. 32 (1)—Dying declaration—Proof of. 

Witnesses should not be allowed to prove a dying 
declaration as if it is a substantial piece of evi¬ 
dence in the case. The relevant fact to be proved is 
the statement made by a deceased person admissible 
under S. 32 of the Evidence Act and that state¬ 
ment is not a document made by the Magistrate 
but the verbal statement made by the deceased per¬ 
son. The only way of proving a dying declaration 
is by the evidence of some witness who heard it 
made the witness being at liberty to refresh his 
memory by referring to the note made by him or 
read over to him at or about the time the statement 
is made. 67 lnd. Cas. 577 = 23 Cr.L.J. 417=6 L.L.J. 
115 = A.I.R. 1924 Lah. 12. 

-S. 32 ( 1 )—Dying declaration—Proof by a 

witness present is sufficient proof. 

Where the dying declaration was recorded in the 
presence of a witness, was read over to the de¬ 
ceased in the presence of the witness and was 
admitted by the deceased to be correct, 

Held, if the witness, who heard that statement 
made, swears that the written statement correctly 
reproduces the wortfs used by thfe deceased, this 
is sufficient to prove that the deceased did use the 
words contained in that statement. 7l lnd. Cas. 
685=49 Cal. 358=24 Cr.L.J. 221=A.l.R. 1922 Cal. 
382. 

-S. 3a—Dying declaration how to be proved. 

Witnesses should not be allowed to prove dying 
declaration as if it is a substantial piece of evidence 
in the case. The relevant fact to be proved U d* c 
statement made by a deceased person admissible 
under S. 32 of the Evidence Act, and that statement ** 
not the document made by the Magistrate, but the 
verbal statement made by the deceased person. The 
only way of proving a dying declaration is by the 
evidence of some witness who heard it made, th c 
witness being at liberty to refresh his memory by 
referring to the note made by him or read over by 
him at or about the time the statement Is taade' ^ 

(t&oi) 6 c.w.n. 7 a. M 
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8 . (f) (ii) Proof—Necessity of. 

-S* 32—Dying declaration—Not taken down in 

presence of accused—Proof necessary. 

The written record of a dying declaration not taken 
down in the presen< c of the accused is admissible when 
it is proved by a witness that the statements contained 
therein were in his presence recorded by a Magistrate 
and read over to the accused who admitted their cor¬ 
rectness. A.I.R. 1940 Nag. 340=1910 N-L J. 459 = 42 
Cr.L.J. 17 = 1.L.R. (1941) Nag. 110=190 Ind. Cas. 

849 . 

-S. 32 (1)—Dying declaration — Written record, 

when admissible—Proof, if necessary. 

The statements made by the deceased regarding the 
motive of the accused in committing the offence, in ihe 
first information report and in the d^ing declaration, 
are statements as to the circumstances of the transac¬ 
tion resulting in the death of the deceased, and as 
such, are admissible under S. 32. 

The law is not that the written record cannot be 
Used at all, but that it is not to be used without first 
examining as a witness the person who heard the 
statement made. 

Where a Sub-Insrector who recorded the fir6t infor¬ 
mation report is examined as a witness and the written 
record of the statement is attested by him and also the 
Magistrate who recorded the dying declaration is exa¬ 
mined as a witness and proves the statement recorded 
by him and also proves that the deceased was on his 
senses and that he read over the statement to the 
deceased who admitted it to be correct; this is sufficient 
attestation and proof of the statement to make it ad¬ 
missible under S. 32. A.I.R. 1938 Pat. 52 = 16 Pat. 
593 == *9 P L.T. 86 = 4 B.R. 281 (2) = 39 Cr.L.J. 332 = 
173 Ind. Cas. 499. 

S 32 (x)—Dying derJaration — Proof Neces¬ 
sary —Mode of. 

Statements made by a person who is dead must be 
proved whether they are written statements or verbal 
statements. If they are verbal statements, the persona 
who heard the deceased make the verbal statements 
must be examined on oath as witnesses, and if a person 
at the time made a recoid of the deceased’s statements, 
he may refresh his memory by referring thereto or if 
he has no specific recollection of the statements made, 
he may, under S. 160, Evidence Act, testify to facts 
mentioned in the document if he is sure that the facts 
were correctly recorded by him. In the latter case, the 
witness must still depose by reference to the document 
M to what the decea»ed said. It is not necessary for 
the witness to read out his statement aud for the 
Magistrate to record what the witness reads out. 
The witness may be said to testify to the fact mentioned 
in the document if he produces the document and 
swears that all that is written therein was actually 
stated by the deceased. If the document is thus put 
on record, it does not become, in the strict sense, 
wbstantive evidence, but it forma part of the testimony 
of <be witness who recorded it. 


If the statement to be proved i? a written statement 
made by a person who is dead, then it must be proved 
that such statement wa« so made by the person who is 
dead. In that, case, the written state ment itself becomes 
substantive evidence. What is to be decided is what 
constitutes a written statement made by a person who 
is dead. A.I.R. 1936 Rang. 42 ( 43)=37 Cr.L.J. 299 = 
160 Ind. Cas. 597. 

- S. 32 (1)—Dying declaration — Proof necessary* 

Under S. 32, Evidence Act, whether the statement 
made by a dying man and recorded by another is read 
over to him or not, or whether it is signed by him, 
makes no difference; the fact that it has been read 
over and signed by the deponent only makes its evi¬ 
dentiary value stronger. 

In the case of a dying declaration, the evidence ot 
the person who recoided it or in his unavoidable 
absence, some other person who was present and 
heard it correctly recoided should always be taken to 
make the written record admissible. A.I.R. 1931 Mad. 
430 = 33 L W. 348 = 60 M. L.J. 404=1931 M W.N. 
167 = 54 Mad. 678 = 33 Cr.L.J. 115=135 Ind. Cas. 

337 - 

——S. 32 (1)—-Dying declaration—Proof, necessity 
of. 

Dying declaration should be proved in manner 
prescribed by 8 Cal. 211. 88 Ind. Cas. 860 = 52 Cal. 

446=26 Cr.L.J. I244=A.I.R. 1925 Cal.821. 

-S. 32 (1)—Dying declaration—Proof, if neces« 

6 ary. 

Evidence Act makes dying declaration relevant facts 
as written statements of dccea»ed or written 

records of verbal statements which a deceased makes 
aud which becomes substantive evidence of the cause 
oi deceased’s death. An oral statement of the deceased 
about the cause of his death may be proved by any 
who heaid it as well as by die person who recorded 
it. Under S. 32 (1) it is not necessary that the 
magistrate recording the conlession should be called 
and be asked to refresh his memory by referring to 
statements of witness under 8. 159 of Evidence Act. 
16 Cr.LJ. 759=31 Ind. Cas. 359 (Mad). 

-S. 32 (1)—Dying declaration—Deponent not 

signing—Whether statement admissible in evi¬ 
dence—Proof, necessary. 

A dying declaration reduced to writing but not 
signed by the deponent, is not admissible in evidence, 
but must be proved by the oral testimony of the 
person who heard it. Notes of Police officer relating 
to a dying declaration are not admissible in evidence^ 
unless signed but the deponent, but in testifying to it, 
he can refer to them to refresh his memory. 10 N.L. 
R. 19=15 Cr.L J. 243=23 Ind. Cas. 195. 

——Ss. 3a, (1) 33—Dying declaration — Proof of— 
Necessity. 

A statement of a deceased person recorded in the 
al/ienho of the ecCugcd if not admlisible under 5. ^ 
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of the Evidence Act. Nor is it admissible under 
S. 32 (1) unless it i6 proved by the magistrate who 
recorded it or by some one who heard it made. 
6 Bur. L.T. 68=14 Cr.L.J. 396=20 Ind. Cas. 220. 

S. 32 (i)—Dying declaration —• Proof, neces¬ 
sity of. 

A dying declaration recorded by a Magistrate is 
not evidence unless proved by the statement of the 
Magistrate though he is himself the committing 
Magistrate in the case. A Court cannot go beyond 
the rule that every statement placed on the record 
must be properly proved. Dying declarations are 
not covered by the provisions of Chap. XLI of the 
Cr. P. Code. 239 P.l.R. 1912=14 Cr.L.J. 131 = 18 
Ind. Cas. 883. 


heard the statement must speak to it, but they can 
refresh their memory with the record. 8 C. 211 foil. 
(1902) 6 C.W.N. 921. 

-S. 32 — Dying declaration — Recorded in 

language different from that in which it was 
made—Officer recording not called—Effect of. 

A declaration made by a person in expectation 
of death recorded in the absence of the accused and 
in a language different from the one in which it is 
made by an officer who is not examined in the case 
cannot properly be used in evidence against the 
accused, and at any rate such a declaration should 
not be relied upon in convicting the accused. Where 
a dying declaration is not a continuous statement 
made by the dying person, but is elicited in answer 
to one or more questions, the document, to be really 
of use, should clearly set out the exact questions put 
and the answers made to them. 6 C.W.N. 72. 


^ S * 33 — Dying declaration—When admis¬ 

sible——Proof necessary. 

The dying declaration being the most important 
P«e ce of evidence must be as exact and full as possible, 
where the record, of the said declaration spoken to 
by the witnesses is apparently less than what they 
6 aid, a retrial must be held. The proper legal mode 
°f. P r ? v ing verbal statements of a deceased is to 
elicit it from the person who heard him make it. 
lhe witness can refresh his memory from the record 
of the statements written by himself or by another 
in his presence; otherwise it is not relevant. If it 
16 a deposition in the presence of the accused it 
would be relevant. A deceased’s written statement 
signed by him after having been satisfied of its 
accuracy is admissible under S. 32 as his statement in 
writing. Such a statement would not debar a witness 
fiom proving what the deceased said, independently 
of the writing. It would be desirable to record, what 
the witness can reproduce from his memory without 
^/crence to the writing. 11 M.L.T. 2i4=(i9ia) 

M.WN. 4 o 5=22 M.LJ. 453=13 Cr.L.J. 468=15 

Ind. Cas. 308. 


-S. 3a—Dying declaration—Admissibility of— 

Cr. P. Code, Chap. 41—Proof of, necessary. 

declaration recorded by a Magistrate 
s ould be proved before it can be accepted as evidence 
and the fact that the Magistrate was the Committing 
Magistrate makes no difference. Dying declarations 
are not covered by Ch. 41 of the Cr. P. C. to enable 
tnem to be admitted without proof. 17 P.R. 1911 

Ca' s 74 ? 7 Cr ‘ L ' J ' 225=48 P - W ’ R - ' 9 " Cr -= ! 4 Ind. 


dence 


Cl. (1)—Dying declaration, when 


evi- 


other twi n .u declaration recorded by a Magistrate 

ffel "“'.''W Magistrate and in the absence 
UI me accused is net > *j- 


.aissible in evidence unless 

who recorded 


anH k -U155101C m e 

ft. (Wa “ £ r To b >’ ae Magistrate 
U9 ° 7 ) 34 C. 698=11 C.W.bE 666. 

• % 

dc< iation - proof — 

the T « at '"* n t g r ' c ° r d'd by a Police officer, contain 
death is nf ? p ^ adC b y a , murdered man before 

' I s no evidence of the statement. Persons v 


8. (f) (ili) Proof— Miscellaneous. 

-S. 32 (1) — Dying declaration—Proof of — 

procedure. 

Magistrate called to prove dying declaration which 
he was not authorised to record—He may be questioned 
whether deceased was in fit state to make declaration 
and understood what he said. A.I.R. 1941 Rang. 
301 = 1941 Rang. L. R. 258 = 43 Cr.L.J. 123 = 197 
Ind. Cas. 131. 


-S. 32 (1)—Dying declaration—Competency and 

credibility. 

Wound penetrating whole liver, going through 
stomach and ribs: 

Held, that the sufferer of injury of this nature is 
incapable of making declaration after two hours. 
A.I.R. 1938 Lah. 268=39 Cr.L.J. 508=174 Ind. 
Cas. 973. ‘ - - 

-S. 32 (x)—Dying declaration—Competency of. 

Person receiving forty-two gun-shots in chest, liver, 
stomach, etc.—He would be immediately unconscious 
and incapable of making dying declaration. A. I. R. 
1938 Lah. 262 = 39 Cr. L. J. 512=174 Ind- Cas. 989. 

-S. 32 (1)—Dying declaration—Possibility of 

speech. 

In the case of a wound of the larynx, speech is 
possible if the wound is above the vocal cords even if it 
is gaping. But in wounds of die larynx below the vocal 
cords, and in those of the trachea no speech is possible. 
A.I.R. 1936 Oudh 405 = 1936 O.W.N. 691=37 Cr. 
L.J. 955 = 12 L u ck. 291 = 164 Ind. Cas. 482. 


-S. 32 (x)—Dying declaration—Evidence of— 

Rejection. 


Where, in view of the numerous and very severe 
injuries received by the deceased on. hi6 head, the 
Court has grave doubts as to his being in a condition 
to utter even a single word after the injuries had 
been inflicted on. him, the Court should discard the 
evidence of the dying declaration of the deceased 
given by the prosecution witnesses. A.I.R. ;933 Oudh 
333= 10 O.W.N. 557=35 Cr. L-J. 45—8 Luck. 570=? 
146 Ind, Cas. 381. 
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8 (g) Dying declaration—What is. -Ss. 32 , 49 , 60 —Value of evidence. 


——S. 3a (x)—Accused examined in hospital when 
he was wounded—Accused not charged with any 
offence—Statement not read over to him—No 
enquiry under Chap. XIV, Criminal P. C. No 
certificate under S.164, Criminal P. C. 

The statement of the accused was recorded by a 
Deputy Magistrate in the hospital even before he was 
charged with any offence and before an offence under 
the Explosive Substances Act or under the Penal Code, 
had been registered against any body; neither was an 
oath administered nor did the statement purport to be 
one recorded under S. 164, Criminal P. C-, and there 
wag nothing to show on the face of the record of this 
statement that it was even read over to the doponent 
before his right thumb mark was affixed to it: 

Held, that the statement could not be used as a 
dying declaration as the defendant did not die and the 
dying declarations are recorded, not of persons who 
are accused of crimes but of persons who are themsel¬ 
ves the victims of some one else’s crime. A.I.R. 1935 
Oudh 477 = 36 Cr. L. J. 1007=1935 O.W.N. 781=11 
Luck. 327=156 lnd. Cag. 819. 


The value of the evidence admissible under 
Ss. 32 , 49 and 60 , Evi. Act, depends on the 
character of the witnesses who depose to what 
they heard from deceased persons and also 
on the character of the deceased and whether they 
were expressing their own opinion or merely 
repeating hearsay. A.I.R. 1933 Sind 213 = 150 
lnd. Cas« 266 . 

10 - Facts in issue. 

-S. 32 (4) —Facts in issue — Statements 

relating to, when admissible. 

There is no reason for excluding from the 
operation of cl. ( 4 ) of S. 32 statements rclatirg 
to facts in issue. The inconvenience and expense 
to be taken into account must be with respect to 
individual witnesses and not arising merely from 
the number of witnesses which a party wishes to 
call. 34 Iud. Cas. 875 (Mad.) 


-S. 32 (x)—Dying declaration—“Any of the 

circumstances of the transaction resulting in 
death”. 

The words ‘as to any of the circumstances of the 
trans ction which resulted in his death’ in S. 32, 
Evidence Act, are wide enough to include oral state¬ 
ments made by a person wounded mortally while 
pursuing dacoits, during the period commencing from 
the information given by him to the authorities until 
the time he is shot down. The dying declaration 
made by him and recorded by the Magistrate will 
also be relevant under S. 32 subject to the rule of 
law excluding hearsay evidence. A.I.R. 1933 Oudh 
53 = 9 O.W.N. 977 = 34 Cr.L- J. 101 = 140 lnd. Cas. 892. 


-S. 3a (1)—‘Dying declaration*. 

Declaration made by a dying person, though he 
lingered on for some days, is a dying declaration. 
113 lnd. Cas. 177 = 10 L L-J. 463 = 30 Cr. L.J. 65 = 
11 A. I. Cr. R. 543 = A.I.R. 1929 Lah. 64. 

-S. 3a (x)—Dying declaration—Statement to a 

Magistrate containing a complaint. 

A statement to Magistrate is admissible under 
S. 32 (f) as a dying declaration though it contains 
a complaint. 36 Cal. 659 = 13 C.W.N. 682 = 10 Cr. 
L.J. 186=2 lnd. Cas. 841. 


9. Evidentiary value. 

—•■—S. 32 — Evidentiary value—Corroboration. 

Though the accounts which are relevant under 
S. 32 ( 2 ) do not require corroboration as a matter 
of law the Judge is not bound to believe them 
without corroboration. 226 lnd. Cas. 307=1946 
NX.J. 561 = I.L.R. 1946 Nag. 707 = A.I.R. 1947 

Nag. 106 , ^ 


-S. 32 —Facts in issue, when relevent. 

Facts in issue are relevant facts within S. 32 
and statements made by deceased persons about 
facts in issue are admissible under this section. 
15 Bom. 565 Dist., 27 M. 228 Ref. 34 lnd. Cas- 
875 (Mad.). 


11 . Guardianship certificate. 


-S. 32 —Guardianship certificate. 


An approximate estimate of the age of the 
defendant made by third parties who might not 
have had any special means of knowledge is not 
of much value. 


Guardianship certificate cannot be admitted 
under S. 32 because it is signed by the District 
Judge who cannot be said to be a person having 
any special m< ans of knowledge as to lts c0 ”“ 
tents. A.I.R. 1934 All. 406=1934 A.L.J. 318 = 56 
All. 766 = 3 A.W.R. 529=149 lnd. Cas. 781 (F.L.). 


-S. 32 —Guardianship certificate. 

Where the person who had filed the applica¬ 
tion and affidavit in the Guardianship proceed¬ 
ings was alive during the pendency of the suit 
in the Trial Court, and might have been called 
as a witness, but was not called, the defendant- 
minor was held not be entitled to the benefit ot 
S. 32 ( 5 ), Evidence Act- 71 lnd. Cas. 336 = 38 C-L.J. 
186 = A.I.R. 1924 Cal- 526 . 


-S. 32 (5)—Guardianship certificate. 

The recital in a guardianship certificate as to 
age of a person is admissible under Section 32 ( 5 ). 
34 C. L.J. 302 = 66 lnd-Cas. 433 = A.I.R. 1921 Cal, 
58 L 


6 19 


EVIDENCE ACT (I of 1872) — S. 32-12. Hearsay. 


620 


12. Hearsay. 

--S. 32—Hearsay evidence—Admissibility— 

Discretion of Judge. 

It is entirely erroneous to state that “the 
principle of exclusion adopted by the Evi. Act, 
should not be applied sr> as to exclude matters 
•which may be essential for the ascertainment of 
truth.” This mode of regarding the law of evi¬ 
dence is very unsound and hearsay evidenc e 
which docs not fall under S- 32. Evi. Act, cannot 
be admitted upon such principle. What matters 
should be given in evidence as essential for the 
ascertainment of truth, it is the purpose of the 
law of evidence whether at common law or by 
statute, to define. Once a statute is passed 
which purports to contain the whole law, it is 
imperative. It. is not open to any Judge to 
exercise a dispensing power, and admit evidence 
not admissible by the statute because to him it 
appears that the irregular evidence would throw 
light upon the issue. The rules of evidence, 
whether contained in a statute or not, are the 
result of long experience, chosing. no doubt, to 
confine evidence to particular forms, and there¬ 
fore, eliminating others which, it is conceivable, 
might assist in arriving at truth. But that 
which has been eliminated has been considered 
to be of such doubtful value as on the whole 
to be more likely to disguise truth than discover 
it. To allow a Judge to introduce it at his own 
discretion would be to destroy the whole object 
of the general rule. A.I.R. 1941 P.C. 16=I.LR, 
(1941) Kar. (P.C.) 54 S u p = I.L.R. (1941) 1 Cal. 
468 = 1941 A.W.R. 34 = 43 Bom. L-R. 794 = 73 
C.L.J. 555 = 7 B.R. 656 = 1941 MW.N. 351 = 53 
L.W. 469 = (194l) 1 M.L.J. 746=22 P.L.T. 286 = 
1941 OW.N, 572 = 45 C-W.N. 435 = 68 I.A. 
34 = 193 Ind. Cas.220 (P.C.). 


-S. 32—Hearsay—Statement of deceased. 

A statement of a witness as to what he heard 
from the deceased, when it does not relate to the 
cause of his death or the circumstances of the 
transaction which resulted in his death, is hearsay 
and is not admissible; they must be proved in the 
ordinary way, viz., by evidence of a primary 

a 5 n 74 = 2 0 8 ^ 397 ."^ ' ° 901) 


—S. 32 ( 5 ) -- Hearsay evidence—Relationship 

—Fosterage—Admissibility. F 

Hearsay evidence is inadmissible to prove 
Cas 11 ^ 0 " ty fostera S e - 1 0-W« 281; 24 Ind. 


13. Horoscope. 

■S. 32 Horoscope—Proof of minority. 

cone il h ni!? a l tC j ° f proof °/ minor »ty the hon 
pope is not a document of very great eyidc 


tiary value but the birth register is. A.I.R. 
19 H All. 385=1941 A.L.J. 560=197 Ind. Cas. 
866 . 

-S. 32 (5)—Horoscope. 

A horoscope may be admissible in evidence 
under S. 32; Evi. Act, but it must be shown that 
the person who prepared the horoscope had 
special means of knowledge. A.I.R. 1938 Cal. 
43=174 Jnd. Cas. 756. 


-S. 32, cl. (5)—Horoscope. 

Where a horoscope has been prepared by an 
astrologer who has had special means of know¬ 
ledge relating to the date of birth of a person, 
and the astrologer is dead, the horoscope is 
admissible in evidence under S. 32, cl. 5. Evi. 
Act. A.I.R. 1933 Cal. 51=36 C.W-N. 838=56 
C.L.J. 253=142 Ind, Cas. 36. 


-S. 32—Horoscope. 

Horoscopes containing date of birth and pre¬ 
pared by a person having special means of know¬ 
ledge and who is dead, are admissible to prove 
date of birth. 102 Ind. Cas. 449 = 6 Pat. 388=8 

P.L.T. 730=A.I.R. 1927 Pat* 271. 

0 


-S. 32 (5) & ( 6 )—Horoscope. 

Horoscope brought into the Court by the 
family pandit was held as evidence of the proof 
of age. 83 Ind. Ca S . 840=11 O L.J. 164=A.1.R. 
1924 Oudh 353. 


-S. 32—Horoscope. 

A horoscope is often accepted as substantive 
evidence of the date of the birth of the person 
mentioned in it, perhaps with a vague idea of 
reference to Section 32. No part of that section 
can make any statement of a date >n such a docu¬ 
ment a reb vant fact. 71 Ind. Cas. 140 = 6 N.L.J. 
1 = A.I.R. 1923 Nag. 164. 

-S. 32 ( 5 ) and ( 6 )—Horoscope—Statements in. 

Statements as to age made by deceased persons 
e. g., in horoscopes in the circumstances men¬ 
tioned in S. 32 of the Evidence Act, are admis¬ 
sible in evidence. 21 C. L. J. Foil. A horoscope 
prepared by a deceased person is adnrssible in 
evidence to prove age. 5Pat.L.J. 605 = 1 Pat. 
L.T. 511 = 58 Ind. Car. 72. 

-S. 32 ( 5 )—Horoscope—Evidence of person 

drawing up. * 

A statement about the date of the son’s birth 
by a father at the time of preparing a horoscope 
is admissible in evidence under S. 32 cl. (5) of 
the Evidence Act as it was the date of the 
commencement of a relationship. 10 I*.W» $ 7=4 
52. Ipd. Ca$. 456. 
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—S. 32 (5) — Horoscope —Admissibility of 
evidence. 

A horoscope is receivable in evidence under 
S. 32 (5) but the party making it must have 
had special means of knowledge. 3 L. W. 210 = 
(1916) 1 M.W.N. 208 = 33 Ind. Cas. 969. 


14. Interested Statements. 

——S. 32 (3)—Interested statement—Statement 
by person not witness that certain property 
belonged to him—Evidence as to. 

An isolated piece of paper or memorandum made 
by a person not before the court as a witness 
embodying a statement for his own information 
that certain property belonged to him containing 
nothing against his own pecuniary interest or 
exposing him to a criminial prosecution or a civil 
suit, is not admissible in evidence under S. 32, Evi. 
Act. A.l.R. 1940 Sind 173 = 1.L.R. (1910) Kar. 
334 = 191 Ind. Cas- 911. 


8 . 32—Settlement deed—Statement as to 
prior partition—Interested. 

, A statement of a person who is dead, contained 
in a deed of settlement to the effect that after the 
death of his father a partition was effected amongst 
the brothers is a stattment which is not admissible 
in evidence to prove separation under any p ovision 
of the Evi. Act, it being obviously in the interest 
of the person who made it. A.l.R. 1937 Oudh 133 = 
1936 O.W.N, 1203=165 Ind. Cas. 785. 


-8.32(3)—Statements of dead persons—Not 
against his interest—Evidence as to—In¬ 
admissible. 

The evidence of witnesses tendered for the 
purpose of proving certain statements by deceased 
person would not be admissible under S. 32 (3) 
tvi. Act, where such statements are not against 
tne pecuniary or proprietary interest of the 

I^dfc S as d, 387' LR ' 1936 Rang ‘ 5 = 14 Rang ‘ 11 = 161 


H{«§.*. 3 - 2 ““ I . n , t . c . rcsted statements—Statement 
Hindu in will in his own favour. 

A statement made by the deceased in his will 

Art°^ n i Vour * s not Omissible under the E 
9 lor the purpose of proving that there was 
snn er T? ° J° !n t fam ly tie between him and I 
or• 18 s * atem eet cannot be brought within t 
Q io S l? n ? s °* any of the clauses enumerated 

Ind Ca. ^'*' A LR - 1936 Sind 217 (221) = 1 


Cl_® B * 32 (3), 10 — Interested Statements- 
aIJIX*JV lder . Sa * *20 and 120-B, Pmal Code 
. i! l duc,n 8 Insurance Company to accep 
*>y securing false medical report- 

statement of doctor. 

was charged under Ss. 420 ar 
w "®i JvP*C. for committing fraud on ; 


Insurance Company by inducing the said Company 
to accept the proposal for insurance on the life of 
one M securing a false medical report about the 
said M and by suppressing and misrepresenting 
fncts about him and his family history to the said 
Comp ,ny: 

Held, that conceding that the confession of the 
doctor that the report was made out according to 
the instructin's of the nrruced was not adirnssMe 
in evidence under S. 32 ( 3 ), Evi. Act, there could 
be no dmiht that the statement was aidmiss'hle 
under S. 10 seeing that o'her evidence in the case 
disclosed r< asonahle grounds for believing that 
there was a con«p>rae' and that the dertor was a 
conspirator. A.l.R 1935 Ca 1 . 26 = 38 CAV.N. 1015 
= 36 Cr.L.J. 678 = 155 Ind. Cas. 261 . 


- S. 37—Interested statements of deceased— 

If admissible under. 

Where the itidpment debtor, since deceased dedi¬ 
cated certain property to wakf after it was attached 
and it appeared that the wakf deed contained a 
recital as to dedication. 

Held, that the recital was not admissible in evi- 
dence under S 32 (7). 128 Tnd. Cas. 791 = 11 Pat. 

L. T. 658 = A T.R. 1930 Pat. 610. 

-$. 32—Interested statement of deceased— 

Statements in a will. 

Statements in a will of an interested party in the 
disputes who was then taking a position adverse to 
another cannot he regarded as evidence aoninst 
the other and are inadrrrss'hle even though the 
testator is d, ad. 83 Tnd. Cas. 418 = 22 A.L-J. 254 = 
34 M.L.T. 70=5 Lab. 92=5 L.R P.C. 113=51 T. A. 
163 = 28 r.W.V. 053=1024 M.W.N. 650 = 20 M L W. 
406 = 26 Pom. L.R. 1108=A.I.R. 1924 P-C- 126 = 47 

M. L.J. 938 (P.C.). 

15. Ordinary course of business. 

(i) Interpretation 

(ii) Scope and applicability (instances) 


15 (i) Interpretation. 

-S. 32 (2)—Interpretation—“In the course of 

business”. 

The wo»ds ‘in the course of business' in S. 32 
(2), Evidence Act, mean in the way that business 
(which may be of a purely private or even trivial 
nature) is conducted. It is not necessarily con¬ 
nected with a course of business which suggest a 
series of acts of business. A.l.R. 1937 Mad. 19=; 
44 L.W. 681=167 Tnd. Cas- 3Q. 
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——Ss. 32 (2), 34—Interpretation—Books kept 
in the ordinary course of business—‘Book’, what 
is. 

A collective unity of sheets 'even at the time 
that the entries came to be made is implied in the 
conception of ‘a book'. It connotes an intention that 
it should serve as a permanent record. Beyond 
these two ideas, it is not necessary that it should 
consist of a particular number of sheets or that it 
should be bound in a particular way. A.I.R. 1936 
Mad. 871=44 L.W. 467 = 1936 M.W.N. 1274=170 
Ind. Cas. 749. 


-S. 32 (2)—“Ordinary course of business”— 

Scope and meaning of. 

The words “in the ordinary course of business” 
indicate the regular routine of business usually 
followed and adhered to, on all occasions by the 
person whose declaration is sought to be introduced; 
but it has no reference to business of other 
stray character. 23 B. 63 Foil. 4 Bur. L.T. 185 = 
11, Ind. Cas. 854. 


-S. 32 (2), 35—Chowkidari registers, entry of 

Chakran land in, if made in discharge of official 
duty—“Made in the ordinary course of business”. 

Reg. XX of 1887 does not impose on the Darga any 
duty of keeping a register of Chowkidari Chakran 
lands. From the precise and uniform character of the 
entries as to such lands appearing in a register kept 
under the regulations: 

Held, —That there could be no doubt that they were 
made under proper direction in the ordinary course of 
business though outside the statutory duty of the 
person who made them; that S. 35 of the Evidence 
Act did not cover such entries but S. 32 of the Act 
applied, and they are admissible in evidence. ( 1902 ) 
I.L.R. 25 A, 90 ref. to. The phrase “in the course 
of business” does not apply to any particular tran¬ 
saction of an exceptional kind, such as the execution 
of a deed of mortgage, but to business or professional 
employment in which the declarant was ordinarily 
or habitually engaged. The “ business ** referred to 
may be of a temporary character. 13 C.W.N. 71=1 
Ind. Cas. 376 . 


15 (ii) Scope and applicability (instances). 


S. 32 (2) Statement made in ordinary course 

of businss — Judgment signed by President 

(dead) of the British Indian association—If comes 
under. 


A judgment passed by the British Indian Associatic 

which was not filed in a Cou. t of Financial Commi 

sioner within six months after the passing of the Oud 
Estates Act, cannot be treated as a decree of a con 
petent court o r as having any legal effect as a dec 
non on a question of title, and is not relevant und< 
^4° to f 43 of the Evi. Act. The fact that such 

wf“ en l “ • I !? ied b Y ^ Preside nt of the Britis 
Indian Association, who is dead, cannot make th 


judgment admissible under cl. ( 2 ), S. 32 , Evi. Act, as 
a statement made by a person in the ordinary course 
of busin s 6 , if there is no such statement in the judg¬ 
ment upon the point in issue as could have been made 
by President, in the ordinary course of business. A.I.R. 
1943 Oudh 91 = 1942 O.W.N. 657=18 Luck. 346=205 
Ind. Cas. 433 . 


-S. 32 (5) —■ Entry in his diary by father 

regarding birth of his son. 

Where entry b/ father in his pocket book regarding 
the births of his various sons which is relevant under 
the provisions of S. 32 ( 5 ) is proved to be in his hand¬ 
writing by witnesses acquainted with his handwriting 
in their official capacity, the fact that it is very long 
time since any of them saw his hand-writing would not 
shake the value of the evidence which they have 
given. A.I.R. 1941 Pesh. 38 = 194 Ind. Cas. 824 . 


-S. 32 (2) and (7) — * Statement made in the 

ordinary course of business’ meaning of — If 
includes arbitrator’s report. 

Criminal case regarding land—Parties agreeing to 
appoint mukhtar as arbitrator—Report submitted by 
mnkhtar —Subsequent suit between same parties for 
possession of same land— Mukhtar arbitrator in previous 
suit dead—His report is not admissible under S. 32 (2), 
but under S. 32 ( 7 ). A.I.R. 1938 Cal. 150=65 C.L.J. 
603=174 Ind. Cas. 511 . 


-S. 32 (2) —Ordinary course of business. 

Entry in police diary—Statement made to Police 
Officer by third person regarding complicity of accused 
— Murder of maker of the statement—Charge of 
murder: 

Held, that S. 32 ( 2 ) applied and the statements 
were admissible under that section though not under 
S. 162 , Criminal P. C. A.I.R. 1932 All. 442=1932 
A.L.J. 301 = 34 Cr.L.J. 109=140 Ind. Cas. 578 . 

-S. 32 (2) and ( 3 )— Ordinary course of business* 

A receipt, stating the disputed property as one of 
the boundaries to an adjacent plot, executed by a 
deceased person in the ordinary course of business and 
consisting of an acknowledgment written or signed by 
him of the receipt of money, is admissible in evidence 
under S. 32 , and not under S. 13 . 113 Ind. Ca*. 

414=5 O.W.N. i 74 =A.I.R. 1928 Oudh 248 . 

—S. 32 (a) —Post mortem repdrt— Admissible unde*. 

Where the Civil surgeon who conducted the post 
mortem examination had since died. 

Held, that the post mortem report would be ad¬ 
missible under S. 32 ( 2 ) of the Evidence Act as 
being a statement made by a dead person in the 
ordinary course of business and in the discharge of 
his professional duty. 85 Ind. CJas. 647=»26 Cr.L,J* 
551=6 L.R.A.Cr. 49 =AJ.R. 1925 AH. 4 * 3 « 


625 EVIDENCE ACT (I of 1872) — S. 32—15. Ordinary course of business. 626 


——S. 3a (a)—Ordinary course of business. 

An endorsement of the deceased scribe of a document 
after the mark of the executant, that it was his mark, 
is admissible. 77 Ind. Cas. 798=18 N. L. R. 85 = 
A.I.R. 1922 Nag. 227. 

-S. 32 (a)—Ordinary course of business. 

Entries made in the diary of a deceased illiterate 
chaukidar not by the chaukidar himself but by 
other persons at his instance are not admissible 
underJS. 32 (2) of the evidence Act. 2 P.L-J. 42, Foil. 
67 Ind. Cas. 57 = A.I.R. 1922 Pat. hi. 

—Ss. 32 (a) and 34—Ordinary course of busi¬ 
ness—Talab Baki papers—Admissibility. 

Talab Baki papers are not sufficient evidence to 
charge any person with liability under S. 34. Such 
papers may be evidence under S. 32 Cl. (2); but 
before they can be admitted, a landlord must show 
that the person making the statement is dead and 
the entries are made by him in the ordinary course 
of business. 47 Cal. 266 = 31 C. L. J. 68 = 56 Ind. 
Ca*. 38. 

-S. 32 (2) — Ordinary course of business —- 

Statement made in gossip—Admissibility. 

Statement by a person made in ordinary course of 
gossip and not in ordinary course of business is not 
admissible under S. 32 (2) of Evidence Act. 16 N.L R. 
30=21 Cr.L.J. 486 = 56 Ind. Cas. 582. 

-Ss. 32, Cl. (2) and 34 — Ordinary course of 

business—Zemindar! papers—Admissibility of— 
Independent evidence. 

Although Zemindari papers cannot be admitted 
under S. 34 of the Evidence Act as corroborative 
evidence without independent evidence of the fact of 
collection at certain rates, they can be used as 
independent evidence if they are relevant under S. 32, 
Gl. (2) of that Act. 4 Pat. L-W. 2i3=(i9i8) P.H.C. 
G- 145 "* 3 Pat. L. J. 306 = 44 Ind. Cas. 422. 

--8* 3 * (2)—Ordinary course of business—State¬ 
ments not made in the usual course of business. 

S 3 a (2) Evidence Act does not*include statements 
of deceased not made in the usual course of business. 
2 L.W. 94 I== (* 9 i 5 ) M.YV.N. 793 = 31 Ind. Cas. 184. 


evidence of his lather, a bond writer. Held, direct 
evidence found in the body of the bond itself that 
the marks were those of the executant by the writ¬ 
ten statement therein of the scribe is relevant under 
S. 32 (2) it having been made by him in the ordinary 
course of business as a bond writer. 11 N.L.R. 9= 
27 Ind. Cas. 866. 

-S. 32 (2) — Ordinary course of business — 

Revenue surveyor’s report—Probative value. 

A Revenue Surveyor’s reports though admissible in 
evidence under S. 32 (2) have very little probative 
value when they arc not signed by the transferors and 
are not supported by evidence of persons who purpert 
to sign them as witnesses. 8 Bur. L. T. 85 = 27 Ind. 
Cas. 777. 

-Ss. 32 (2) and 33—Ordinary course of business 

—Endorsement of a postal peon—Admissibility 
of. 

An endorsement on the cover of a letter by a 
postal peon is at best a record of a statement of 
the peon and must be proved by calling him as a 
witness unless the statement becomes admissible 
under S. 32 (2) or S. 33. Such an endorsement is 
not admissible even as a statement made by a 
public officer in the discharge of his duty. 20 C.E. 
J. 455 = 19 C.W.N. 489=26 Ind. Cas. 962. 

-Ss. 32 (2) and 34—Ordinary course of business 

— Jamabandi — Entries made 70 years ago — 
Presumption. 

The entries in Jamabandi papers began in 1838 and 
ended in 1872; Held, that with regard to the bulk 
of these entries the presumption was that the men 
who made them could not be called and the 
Court may treat the papers as evidence under S. 32 
(2). Entries may be made evidence either under 
S. 32 or under S. 34. Under S. 32, the necessity 
for corroboration is not imposed. 28 B. 294 Foil. 
16 C. L. J. 24=16 Ind. Cas. 467. 

-S. 32 —Ordinary course of business—Destruc¬ 
tion of a will. 

To prove that a will was destroyed, the alleged 
declarations of testator, before death that he revoked 
and destroyed the will, are not admissible. 14 O.C. 14 
= 8 Ind. Ca6. 695. 


~ 8 . 32 (2) — Ordinary course of business— 

Papers kept in ordinary course of business. 

There is nothing in S. 32 (2) which requires any 
formal proof that certain settlement papers were 
kept as a fact in the ordinary course of business. 
29 Ind. Cas. 219 (Cal.). 

’““—8. 3a (a) — Ordinary coarse of business— 
Statement by deceased scribe as to marks of 
•**cutant, 

1A hond was executed by three persons who were - 
•11 dead. They were illiterate and their signatures 
were indicated by marks (nishani). The scribe and 
^Westing witnesses had also died. The whole 
® “je bona including the marks was proved to be 
W handwriting of the deceased scribe by the 


16. Panda’s Register. 

-Ss. 32, 90, 50 — Pandah’s bahis and Prohit’s state¬ 
ment regarding relationship—How proved. 

Pandah’s bahis are admissible under S. 32 (5) and 
(6) and S. 90, Evidence Act only if evidence is led to 
prove the identity, signature and handwriting of the 
writer. The mere fact that a bahi is old is no justifica¬ 
tion for admitting it either under S. 32 (5) and (6) or 
under S. 90. 

Relationship can be established either under S. 32 
(5) and (6) or under S. 50, Evidence Act. A purohit’s 
statement also stands on the same footing. A-I.R. 194 0 
Lah. 245=^90 In d- Ca** 597 - 
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S. 3a (5), (6)— Entries in Pandas’ books—Proof 
of. 

Where reliance was placed on extracts from Pandas* 
books from Hardwar but neither the person from whose 
custody the books were produced nor his clerk wrote 
the entries in question and neither of them could say 
by whom they were written: 

Held, that the extracts were inadmissible in evidence. 
A.I.R. 1936 Lah. 261 = 16 Lah. 1007 = 38 P.L.R. 26= 
161 Ind. Cas. 916. 

S. 32 (5), and(6)—Entries in books of priests. 

Entries in the books of priests at a place of pil¬ 
grimage, are admissible in evidence under S. 32, 
Evidence Act. But the probative value of such entries 
is considerably reduced, if they are not placed before 
the trial Judge. A. I. R. 1934 Pesh. 78=151 Ind. 
Cas. 622. 

-S. 32 (5)—Panda's Register. 

Evidence of Hardwar Purohits is admissible to prove 
pedigrees A.I.R. 1931 Lah. 722 = 32 P.L-R. 696=133 
Ind. Cas. 874. 

~ S. 32 (5), (6)—Panda’s register. 

, Entries in the books of priests at places of pilgrimage 
visited by Hindus are admissible for proving relation¬ 
ship under S. 32. 31 P. L. R. 509 = A. I. R. 1930 

Lah. 579. 


®* 3 a (5) and (6)—Panda’s register. 

The statement contained in a deceased priest’s bahi 
regarding the relationship by blood between persons 
deceased, before the question in dispute arose, is 
admissible in evidence under Cl. (6). 89 Ind. Cas. 989 
= A.I.R. 1926 Lah. 157. 


S. 32—16. Panda’s Register. 

17. Redigree. 

( 1 ) Admissibility 
(ii) Family pedigree 
(Hi) Proof. 

17 (i) Pedigree—Admissibility. 

-S. 32 (5) and (6) —Inam inquiry—Statement 

containing genealogical table —Signed by counsel 
alone admissible. 

A statement containing the genealogical table relat¬ 
ing to the parties to a suit had been put in during an 
inam inquiry by some of the members of the family to 
which the parties to the suit belonged. The statement 
was signed, not by those persons but by their Pleader 
as made on their behalf and with a certificate that the 
statement was true. The form and contents of the 
statement showed that it was attested by two karnams 
and received by a proper officer. The name of the 
common ancestor was not there but the branches 
originating from him were clear including the names 
of the parties to the suit: 

Held, that the statement should be held to be duly 
authorised and made by the persons on whose behalf 
the Pleader had signed, and hence was admissible under 
S. 32, Evidence Act, to show the pedigree of the parties 
to the suit. A.I.R. 1932 Mad. 198=35 M.L.W. 73= 

1932 M.W.N. 31 = 62 M.L.J. 116=55 Mad. 40=139 
Ind. Cas. 684. 

S 3 a (5) an d (6) —Pedigree—Admissibility. 1 


S. 3 a (5) an d ( 6 )—Panda’s register. 

The papers, books and statement of a Panda are 
admissible under S. 32 to prove relationship. 84 Ind* 

Cas. 912 = 6 L.L.J. 550=A.I.R. 1925 Lah. 281. 

-S. 32—Panda’s register. 

Entries in the Purohit book are admissible to prove 
the relationship between parties. 30 P.L.R. 1022 = 
3 P.W.R. 1922 A.I.R. =1921 Lah. 380. 

7 —S. 3 a (4) a *»d (35)—Panda’s register—Entries in 
books of Hardwar Priests—When admissible as 
evidence. 

Entries in books of Hardwar priests, if made ante 
litem motam would be of great value in establishing 
a pedigree table. 171 p.L.R. 1914=97 P.W.R. ,9.4= 
23 Ind. Cas, 550. 


Genealogical tree merely copied by the dead person 
from an old one is inadmissible. 79 Ind. Cas. 1335=* 
923 P. H. C. C. 266 = A.I.R. 1923 Pat. 585. 

S. 3 * (5)—Pedigree filed by general agent of 
deceased person—Admissibility. 

A pedigree filed by a general agent in a suit to 
which the deceased was a party can be presumed to 
have been filed under his instructions, and such 
pedigree if other conditions be satisfied would be 
admissible in evidence in a subsequent litigation* 
2i O.C. 251=48 Ind. Cas. 308. i 

S. 32 (5)—Pedigree with doubtful circum¬ 
stances not to he admitted. 


shi„ S i„ 3 % ( 6 ) T? an ^ a ’ S "gister—Family relatio: 

evid.we 8 k° ok Admissibility—Seconda. 

adSUibfe Pa ” d,l ’« register or notebooks a 

peZree ‘IfU up0n a c I ue>tio » of fami 

subjected ,h ° ul< ? be received with caution an 

15 W i *° * uard a 8 a ™t fabricate 


When at the time of the village settlement some 
papers were put in, one of which was a pedigree and 

t the end of it some names found in the pedigree alsb 
appeared and it was doubtful whether the attached 
names were intended to show the correctness’of all the 
papers or only of the last of such papers, Held the 
pedigree could not be admitted in evidence. 3 O.L.J. 
56 =190.0.321 = 37 Ind. Cas. 138. 
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- —8. 3a (5)—Pedigreed filed in settlement courts 

—Admissibility. 

Pedigrees filed in the Settlement Courts arc only 
admissible under the provisions of S. 32 Cl. (5) and in 
order to make them admissible as the statements of 
deceased persons relating to family connections, it 
must be shown that the persons making the statement 
had some special means of knowledge with regard to 
the relationship deposed to, which knowledge ran be 
presumed in the case of members of the family or 
closely related to the family. 3 O. L. J. 327 = 36 Ind. 
Cas. 66. 

-S. 3a (5)—Pedigree—Admissibility. 

A pedigree though not prepared by a member of the 
family or an official bound to record it, and not signed 
by any family member but which were adopted by 
members of the family is admissible under S. 32 (5) 
of the Act. 1 O.L J- 447 = 25 Ind. Cas. 823. 


-Ss. 3a (6) and 50—Pedigree from settlement 

record—Admissibility. 

Wh rre l .^ e P^igTee is extracted from a settlement 
record it is presumed to be genuine under S. 90 of the 
Evidence Act and it is admissible in evidence under 
S. 50 and not under S. 32 (6) of the Act. 21 Ind. 
Cas. 274 (Oudh). 

Sg. 3a, Cl. (5) and (6) and §0—Pedigree filed 
in Settlement Record—Admissibility. 

A pedigree filed in settlement record must bef>re it 
u admitted in evidence, be proved to have been made 
by a person having knowedge of it before the queftion 
in dispute has been raised, though a presumption may 
be.made in its favour under S- go of the Act because 
it ii more than 30 years old and is produced Irom 
proper custody. 15 O.C. 364=14 Ind. Cas. 339. 


S. 3a (5)—Pedigree in settlement court. 

A pedigree accepted by the setlement court is not 

adminible in evidence without proof. 8 Ind. Cas. 728 
(Oudh). 

3 * (5) a *»d ( 6 )—Pedigree—Admissibility— 
Declaration of relationship—Ante litem motam. 

In support of his claim as the nearest reversionary 
heir of a deceased Hindu, plaintiff filed certain 
pedigrees i n evidence, Held with the plaintiff's pedigree 
that although they were not family records handed 
down from generation to generation and added to from 
time to time, they were nevertheless admissible in 
evidence so far as they consisted of declarations shown 
to have been made or adopted ante litem motam by 
deceased members of the family touching the family, 
imputation or tradition on the subject of its descent. 

0 rea der a statement inadmissible as having been 
* litem motam the same thing must be in 
controversy both before and after it is made. 30 All. 
5 i °-3 A,L.J. 701-10 Bom. L.R. 1038=13 C.W.N. 1 
~ 331 * A. 166—8 C. L. J. 447—18 M. L. J. 424— 1 Ind* 


>7 (”) Pedigree—Family pedigree. 

' S 32 (51—Pedigree prepared by family bard— 
Admissibility and value. 

A pedigree prepared by a Mira s i, who is a here¬ 
ditary family bard, is admissible under S. 32 (5) of the 
Evidence Act. It is his business to acquaint himself 
with the relationship of his clients and the value of 
his evidence is not taken away by the fact that no 
documents were available to him ai.d he spoke from 
hearsay. 50 P.L.R. 249—A.I.R. 1949 E.P. 158. 

-S. 32 —S’atement of deceased as to family 

p-d-gree —Masters occurrii g prior to his birth 
—Evidentiary value. 

The statement of a deceased person as to the fa¬ 
mily pel gree, which is adm ssible under S. 32 of 
the Evidence Act, has little evidential value when 
it relates to matters which occurred before his birth 
or m early >outh, if the source of his info-mat on 
is rot d sclosed 223 Ind. Cas. 394 = 12 13 .R. 459 = 
1046 M.W.N. 389=1946 A-L.W. 258 = 1946 A.L.J. 
228 = 81 C.L.J. 107=48 Rom. L R. 430=1046 O VV. 
N. 207=1946 P.W.N. 250=1916 O.A. (P.C .)94 = 
19 ’6 A.W.R. (P C.) 94=59 L VV. 268 = 50 C-W N. 
477 = A I.R. I0i6 P C- 50 = 1 .L.R. ( 1946 ) Kar. (P.C.) 
24 = ( 1946 ) 2 M.L-J. 98 (P.C.). 


-S. 32 (6)—Pedigree of talukdari family. 

In talukdari fam lies governed by the custom of 
lineal pr mogeniture, seniority is important and 
they got into the habit of mentioning persons in 
that order. Where pedigrees arc giv<n by such 
persons and they indicate the persons by numbers, 
the numbers are given for the puipose of showing 
the order in which each of the persons was born. 
The purpose for which the pedigree was given 
imman-nal. A.I.R. 1944 Ou Hi 162 = 1944 O.W.N. 
83 = 20 Luck. 108 = 1914 A.W.R. C.C. 27 . 


-S. 32 (6)—Family pedigree. 

Pedigrets prepared by persons having personal 
knowledge —Order of mentioning the names con¬ 
sistently followed in pedigrees must he held to be 
the plan to state nnnvs in order of birth. A.I.R. 
1944 Oudh 162 = 20 Luck. 108=1944 O.W.N. 83 = 
1944 A.W.R. C-C. 27 . 


-S. 32 ( 5 ) and (6)— Family pedigree. 

Family pedigree is not admissible in evidence 
either under Cl. 5 or 6 of S. 32 , Evidence Act, un- 
1< ss shown to he one by member of family or 
maintained in fam Iv as fam ly pedigree. A.I.R. 
1944 Oudh 16 ? = 20 Luck. 108=1944 O.W.N. 83 = 
1944 A.W.R.C.C. 27 . 


-S. 32 (6) — Pedigree tabte—Plaintiff's incapa¬ 
city to attend Court — No adverse inference 
from. 

When plaintiff cannot be called to testify to the 
correctness of a pedigree upon which he relied, 
being 84 years old and physically unfit to come to 
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Court* no adverse inference can be drawn against 
him. A.I.R. 1944 Oudh 162=1944 O.W.N. 83 = 1944 
A.W.R.C.C. 27 = 20 Luck. 108. 


-S. 32 (5) and ( 6 )—“Family pedigree”—Con¬ 
struction—When admissible. 

The word “family pedigree” in Cl. 6 should not 
be construed accordirg to the standard adopted 
by Courts of England in regard to pedigrees of 
English families. Peoples of India and peoples of 
England widely differ in their habits of thought, 
modes of their expression and indeed in their entire 
system of family life. 

Where a pedigree brings one down from the re¬ 
motest ancestor to the generations living contem¬ 
poraneously with a person in whose time it is pre¬ 
pared, the document is a record of family traditions 
as to pedigree and of the existence of persons 
contemporaneously alive. The authenticity of that 
part of the record which embraces thenames of 
persons who existed before the living memory 
rests on the absence of anything showing directly 
or inferentially that the pedigree was prepared 
with any motive other than the natural motive of 
preparing and preserving a record of family tradi¬ 
tions relating to the family pedigree. Such a pedi¬ 
gree is admissible inevidence.110 Ind. Cas. 466 = 

3 Luck. 256= 1 L.C. 700 = A.I.R. 1928 Oudh 125. 


17 (iii) Pedigree—Proof. 

-S. 32(6)—Pedigree, proof of. 

A pedigree put forward as an old family 
pedigree in possession of a deceased ancestor who 
said that it came from his ancestor would be 
admissible under S. 32 ( 6 ) if the statement is 
true, or might be considered to be admissible 
under Cl- 5 of S. 32. But if it is not an old family 
pedigree but one prepared by, or for the person 
producing it, it would be no more than a statement 
of a person who is alive and can only be used 
by him to refresh his memory. A.I.R. 1939 
Oudh 17=1938 O.W.N. 1267=178 Ind. Cas. 950. 


S, 32 (5), (6)—Evidence regarding pedigree 

. T , he ruIe of English Law is particularly strict 
in the mater of evidenre regarding a pedigree 
and the admission of hearsay evidence in pedigree 
cases is confined to the proof of pedigree and 
does not apply to proof of the facts which consti¬ 
tute a pedigree, such as birth, death and marriage 

T V „ h 7 L thcy <; \% Ve 1 .-° be „ pr ° vecl Sor other purposes. 
In India b. 32. Evi. Act, does not seem to be so 

strict. A.I.R. 1934 All. 406=1934 A-L.J. 318=56 All. 

766 = 3 A.W.R. 529=149 Ind- Cas. 781 (F.B-). 


-S. 32 ( 5 )—Pedigree, proof of. 


•S. 32 (5)and ( 6 )—.“Family pedigree” need 

? ot ^ ", c S essar i ly be an cient family record 
handed down from generation t 0 generation. 

r » Uling °i ft u e Privy CounciI in 30 All. 510 
compel the conclusion that “family pedi- 
g ee as used in S. 32 ( 6 ) is confined to a document 
St , nCtly • wi .I hin the description coined 

ded down f-m-n a 1 ancient fami,y rccord h ""- 

to JZmblr JT? 0 ", *°i generation and added 
to as member of the family dies or is born”. 

a member'of'thp f tree . wa £ s received by the witness, 

w?h^ m 0 L t td\^;^fTy^s de a C er e 4b fath r 

ness did not know who wrote it and when. C W ' 

S. 32 (5) and ( 6 )-Family pedigree. 

meanTof kno^ c Xe Wr, 6 r n 0 t „7 ave speciai 

33=A.LR. 1921 Nag. Ind ’ Cas. 968 = 4 N.L.J. 

S. 32 (5) and ( 6 )-Family pedigree. 

ne««an?y r tr,d f u a d 7 i onl P v ed e gr h e ’' in 9 ' (6 > d ° 

>" ‘he possession of ^a pe f dif 7 ee 39 * 9 

Ipd - V 


It is the duty of the party producing 
a witness on the question of pedigree to 
elicit from him, if it is a fact, that he heard 
from a person deceased, so as to fulfil the require- 

m ntS ic? f T S d 3 ^ 5 ), l videnCe Act. A * LR 1934 All. 
117=151 Ind. Cas. 338. 


S. 32 ( 5 ) 'Muhammadan pedigrees—Proof 
of. 

Where the family indicated in the predigree is 
not a family governed by the custom of 
primogeniture in the descent of property, there 
can be no motive in the preparation of the pedigree 
to place the name of the first born as the first 
on *. e n f»ht hand side and in the absence of 
sufficient material on record, there would be no 
Justification for the inference that a pedigree 
of a family of similar status would be invariably 
prepared on a plan of descent by primogeniture, 
ihe eldest son is generally shown on the right 
side in the Muhammadan pedigrees but that is 
not a rule of invariable practice. s&Jj 

The point of view with which the decision 
or the question whether a certain pedigree relied 
°° by a party has been proved should be 
PProached is that, if the documentary evidence 

j e rebes is found to be reasonable. 

explicit and reliable, the oral evidence which 

rt * D ?v, StS / ma ; n,y the depositions of the members 

Srnriifwu 1 - y shouId a lso be accepted as trust- 
being consistent with the documentary 

eviHpn !‘-° n th *-° ther hand, if the documentary] 
thp 1S n . ot tbe character mentioned abovei 

cnnri««L eV 1 A de T n £ e must be treated as wholly 1 

cone us ,ve. A.I.R 1931 Oudh 246 = 8 O.W-N. 3 
ln d- Cas. 903. 
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-S. 32 (5), ( 6 ), (7)—Pedigrees—Requisites to 

be proved. 


—--—S. 32 (5)—Pedigree—Proof of special means 
of knowledge. 


Before a pedigree said to have been prepared 
by a deceased member of the family can be 
admitted in evidence under S 32(5)Evidence Act, 
it must be proved that it was either prepared 
by the deceased or that the deceased had that 
personal knowledge and belief which must be 
presumed in any statement of the decea^d person 
which is admissible in evidence. 

Declarations as to the existence of relationship 
by blood, in order to be admissible, must be 
made ante litem motam which means not merely 
before the commencement of legal proceedings, 
but before even the existence of any actual 
controversy concerning the subject-matter of 
declaration. 

A pedigree which had been subjected to investi¬ 
gation many years prior to the institution of the 
litigation in which it was questioned and which 
had been previously relied upon by competent autho¬ 
rities and which is supported by oral evidence 
can safely be accepted as correct. A.I.R, 1931 
Oudh 177=8 O.W.N. 349 =136 Ind. Cas. 642. 


-S. 32 ( 5 )—Settlement pedigree—Proof of. 

A settlement pedigree is admissible in evidence 
under S. 52, Cl, (5) if it be shown that it amounts 
to the statements of deceased persons, who were 
the members of the family and as such had 
special means of knowledge and further that these 
statements were made before there was any 
controversy as to the point, which is sought to 
be established by the said pedigree. 112 Ind. 
Cas. 834=4 L U ck. 39 = 6 O.W.N. 1285 = A.I.R. 1929 
Oudh 129. 


—Ss. 32 ( 6 ) and 90—Pedigree—Proof of. 

Pedigree satisfying conditions of Ss. 32 ( 6 ) and 
90—Relationship as given corroborated —Pre¬ 
sumption as to its genuineness ought to be made. 
105 Ind. Cas. 81 = A.I.R. 1928 Nag. 20. 


““ “8. 32(6) — pedigree — Proof of—Person 
making the statements not known. 


A document ancient and genuine purporting tc 
be a family pedigree was produced in evidence 
in a mutation case by J who stated he had 
received it from his grand-father. No objection 
was taken to its admission though its genuine* 
ness was not admitted. It was not proved whe 
had prepared the pedigree. Held, that under the 
circumstances it was not necessary to show whe 
had made the statements mentioned in the 
Pedigree and that it was admissible in evidence 
under S. 32, Cl. 6 of the Evidence Act, Objec¬ 
tion to the. admissibility of evidence taken at a 
late stage in litigation is not to be encouraged, 
T** e Pfopcr time to object is at the trial when the 

evidence is tendered. 37 All. 600-13 A.L-J. 81/ 
^ 30 . lad. Cm*. 505 . 


The pedigree produced in another court is 
admissible in evidence in a civil suit, upon proof 
that the person making the statement contained 
in the pedigree was dead and that he had special 
means of knowledge. 10 Ind. Cas. 199 (Oudh). 

“ 7 * S. 32. Cl. ( 5 )—Pcdigreje, proof of—Relia- 
bility of—Relationship no ground for rejec- 
tion. 

In a question of pedigree, relationship of one 
class of the witnesses is no consideration which 
should inspire more than the ordinary caution 
with which testimony is sifted where sympathy 
with one side is to be taken for granted. The 
fact that one relation assists the plaintiff in 
the case is no safe ground for rejecting his 
evidence on behalf of the plaintiff. Public 
assertion of the relationship of plaintiff’s family 
on several occasions requiring the same by the 
representatives of plaintiff’s family at the time 
of the assertions, without such assertions meeting 
with any denial, were heldto be evidence of 
pedigree. 9 C.W.N. 161 =32 C. 84 = 31 I. A. 
160 (P. C.) 

-S.32, Cl. ( 5 )—Pedigree—Proof—Relation¬ 
ship. 

A pedigree alleged to have been prepared b^ 
certain bards at the instance of a Raja i s 
inadmissible in proof of relationship when 
neither the bards nor the Raja were examined 
and no proof was adduced that they were dead 
or could not be found or bad become incapable 
of giving evidence or could not be produced 
without unreasonable expense or delay. (1900) 
5 C-W.N. 49 = 2 Bom. L.R. 492 = 23 A. 72 = 27 
I.A. 183 (P.C.). 


-S. 32, Cl. (5)—Pedigree — Findings of 

panchaitdars in a previous dispute. 

The findings of a competent local tribunal 
(Panchait) in 1819, wherein a minute local 
inquiry into the history Q f the family of the 
disputants in the present litigation was made, 
will be strong evidence, in matters of family 
pedigree, especially when the parties to the 
dispute were the heads of the two family lines 
now disputing. (1898) 3 C.W.N. 130 = 25 B. 1=28 
I.A. 48 (P.C.) 


17 (a) Pedigree Table. 

-S. 32—Pedigree table—Value of—Presump¬ 
tions. 

While a pedigree table may be presumed to be 
correct about the relationship shown in it and 
while the devolution of property may be rightly 
shown in the pedigree table, the reason for the 
devolution is not a matter which is strictly an 
essential part of a pedigree table. Hence the 
accuracy of such an entry carries po presumption 
with it. A.I.R. 1939 Lah. 309=41 P L R. 133 = 
182 Ind. Cas. 990. 
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S. 32—Pedigree table. 


A pedigree-table relied on in a suit of 1864 is 
not admissible under S-32. Evidence Act. A.I.R. 
1934 Lah. 283 {2) = 15 Lah. 688 = 36 P.L.R. 503=149 
Ind Cas. 943. 


S. 32 (5), 90—Pedigree table—Ancient and 


filed in preparation of khewat- 

Where a pedigree table had been filed for the 
purpose of preparation of the khewat and it was 
a document more than 30 yea's old and was 
produced from the misl haqiat of the first 
regular settlement: 

Held, that it could be presumed to be genuine, 
and when the signatories- of the pedigree who 
were all dead were members of the fam ly having 
special means of knowledge, it would be admis¬ 
sible under S. 32 (5), Evidence Act. A.I.R. 
1934 Oudh 210 = 148 Ind. Cas- 1041. 


S. 32—Pedigree table. 

Entries made in the ped'gree tabic prepared 
at the time of the Settlement under instiuctions 
legally issued under the Land Revenue Act 
giving the history of the Land in respect of 
which a suit is brought is not inadmissible in 
evidence. A.I.R. 1928 Lah. 214, Foil. 110 Ind. 
Cas-710 = 10 L.L.J. 237 = 29 P.L.R. 678. 

-S. 32 (5)—Pedigree tables. 

Pedigree Tables are inadmissible unless the 
persons who made them are proved to be dead 
or incapable of giving evidence- 84 Ind. Cas. 
927 = 6 L.L.J. 299=A.I.R. 1925 Lah. 63. 


18. Previous Statements. 

-Ss. 32 , 33, 14 5 and 155 (3)—Previous 

Statements—Relevancy and proof of. - 

Previous statements may be relevant, (a) when 
the person making the statement is not called as 
a witness, and tf>) when such a person is called 
as a witness. In the former case previous state¬ 
ments may be relevant under S. 32 of the Evi- 

whl e .. previous depositions made in 
a judictal proceeding may be relevant under S. 33. 

thil r^ a ! h K PefSOn U iak ' n S the statement is called, 

S h 157 o? A r °, Ved i U .? dc c r S - 155 C3) or unde " 
^inn^f f Q h ?ic Ct * l " the former case the provi- 
461. f S * 145 mustbe complied with. 1948 R.D. 

“ ?. 32 —-Previous statements — Document* 

f f° m , offl . cial sources recording state¬ 
ments as to adoption, made before dispute. 

r^ ment . S >. Comin * from offi cial sources, and 

Si - s&s 

t was 


Held, that the documents carried greatest 
possible weight and could not be dismissed as 
m<re self assertions. A.I.R. 1940 P.C. 151-1940 
A.L-J. 671 = 1940 O.W.N. 1108=42 Bom. LR 

k ]J ' 8 ~ 7 iQ^n R A u 48 o (,940) Kar - 349 

Sup. = 1940 A.W.R. 166=192 Ind. Cas. 536 (P.C.). 

S. 32 (5)—Previous Statements—Ante litem 
motara, meaning. 

The condition of ante litem motam involves 
the idea that the dispute, if any, on the former 
occasion must not be the same in substance as 
the dispute in the later suit. In other words, the 
statement now sought to be used will not be 
excluded if it merely related to some other 
matter foreign or collateral to the matter in con¬ 
troversy on the former occasion- A.I.R. 1939 

All. 61 = 1939 A-L.J. 128 = 1938 A.W.R. 776=179 
Ind. Cas. 974. 

S. 32 ( 5 ), (7)—Mere statement in Will as to 
status. 

A mere statement in a Will made by a person 
who is dead and not relating to any transaction 
does not iall within cl. (7), 32, Evidence Act. 

Nor can it fall under cl. (5) which relates only 
to statements as to relationship by blood, adop¬ 
tion or marriage. A.I.R. 1939 Sind 145 = 1.L.R. 
(1939) Kar. 573 = 183 Ind. Cas. 67. 

-S. 32—Entry in heading of deposition 

sheet ot witness showing that he is Burmese 
Buddhist—Eiiect of the entry to prove his 
religion. 

An entry in the heading of the deposition sheet 
showing that the person deposing is a Burmese 
Buddhist is o£ no probative effect when, in a 
subsequent suit, the question arises whether 
such a person is or is not a Burmese Buddhist. 
Much importance cannot be attached to such an 
entry. A.I.R. 1938 Rang. 81 = 176 Ind. Cas. 242. 

T~~ S. 32, els. (5) (6) — Definite person must be 
indicated as author of statement. 

Clauses (5) and ( 6 ), S. 32 , Evidence Act, 
become operative only when it is proved that 
the maker of the statement intended to be 
proved is dead or cannot be found, etc., and 
unless a definite person is indicated as the 
author of the statement, it would be impossible 
to hold the conditions precedent to be established 

vn h ^T C D e -/,il ,R ' 1937 Lah. 599—39 PL.R. 
3/0 = 1.L.R. (1937) Lah. 732=173 Ind. Cas. 779. 

~7i^ s * 32 ( a ) •“ Statements of facts in 

will. 

°*^ acts » n a will must come 
°‘ S- 32 Evidence Act, but they 
w 1 be admissible only if they are statement 

! acts and are c o nta med in documents 

Rrlf cFo . t ?, transac t«^n mentioned in S* 13, cl* (a)- 
evt statement? of that kip<J will, 
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justify scrutiny in the light of the other evi¬ 
dence in the case because they are selt-serving 

but that is different from saying that they are 

inadm ssible in evidence. A.I R,. 

538=1937 M.W.N. 309=45 L.W. 422— I.L.R. 
(1937) Mad. 1012 = 170 Ind- Cas. 107. 

_Ss. 32 (2), 21—Previous statements. 

Where the point in issue was whether 
there was a family settlement winch was 
binding on the plaintiff and a letter written by 
defendant to his wife making reference to a 
settlement and asking her to do certain acts to 
forward the settlement was adduced in evidence 
to prove settlement: 

Held, that the document was not admissible 
under Ss- 11 and 13 but was admissible under 
S. 32 (2) read with S. 21, Evidence Act- A.I.K. 
1937 Mad- 19=44 L.W. 681 = 167 ind- Cas. 30. 


- S. 32 — Previous statements — Plaint in 

rent-suit—Admissibility—Conditions. 

When the conditions prescribed by S 32 do 
not exist, a plaint filed in a rent-suit is not admis¬ 
sible to prove ? statement made by the superior 
landlord. 80 Ind. Cas. 357 = 39 C. L.J. 90 = 28 
C.W.N. 1033 = A. 1 .R. 1924 Cal. 558 . 

-S. 32—Previous statements of insolvent 

under S. 27 (1) of Insolvency Act. 

Statements made by insolvents under S. 27 , 
sub-S- ( 1 ) of the Presidency Towns Insolvency 
Act cannot be received in evidence in a subsequent 
suit brought by thcr creditors against them. 
Sections 32 and 33 °i the Evidence Act are of no 
avail. The omission to object through mistake to 
the acceptance of such evidence docs not make it 
legally admissible. 66 Ind-Cas. 15 = 49 Cal. 93 = 
34 C.L.J. 107 = A.I.R 1922 Cal. 267 . 


■o. 32 (5)—Statement 


in previous suit as 

■»* — — \ » 

to relationship. 

If a statement in a former suit is to be admit¬ 
ted in evidence, the person who made it must 
be shown by some independent evidence to have 
had special means of knowledge. Again, the 
condition of ante litem motam involves the 
idea that the dispute, if any, on the former 
occasion, must not be the same in substance as 
the dispute in the later suit. In other words, 
the statement subsequently sought to be used 
will not be excluded if it merely related to some 
matter foreign or collateral to the matter in 
controversy on the former occasion. A.i.K. 

1936 Mad. 808=1936 M.W.N. 218=170 Ind-Cas. 
369. 


——S. 32 ( 7 >— Statement in a will—Custom of 
exclusion of daughters from inheritance. 

There could be no better or stronger evidence 
about the existence of custom of exclusion ot 
daughters in the family than the admission of the 
ancestor in the will and the statement having been 
made before any cdntroVersy had arisen, it was 
admissible under S. 32 , Evidence Act. A. I. K. 
1936 Oudh 87=1935 O.W.N. 1376 = 159 Ind. Cas. 
780. 


—- 8 . 32—Previous statement. 

Evidence recorded for the purposes of proceed¬ 
ings under the Fugitive Offenders Act can be 
admisssible under Ss. 32 and 33 of Evidence Act in 
proceedings under Penal Code against the same 
accused. 112 li d. Cas. 673 = 29 Cr. L. J. 1089 — 
A.T.R. 1928 Sind 161. 


-S. 32, Cl. (4) —Statements made ‘ante litem 

motam’—Production of documents from public 
office. 

Statements made ante litem by a testatrix as 
to who were her heirs and contained in documents 
coming from a public office bearing endorsements 
excluding all doubt of their genuineness are 
admissible in evidence and are conclusive on the 
iesue of legitimacy. 5 Bora. L. R. 410 = 7 C-W.N. 
465 = 25 A. 236 = 30 I. A. 94 (P. C.). 


19. Public Interest. 

_S. 32 (4)—Public interest—Statements by 

dead person. 

Declarations made ante litem motam by per¬ 
sons who are now dead in respect of a question 
relating to a matter of general or public interest, 
even if they be no more than evidence of reputa¬ 
tion or hearsay evidence, are adm ssible. 119 Ind. 

Cas. 116=33 C.W.N* 439=A.I.R. 1929 Cal. 533- 

—S. 32 (4), S. 42— Opinion as right to 

public or custom, etc—Trade mark—Foreign 
judgment—Admissibility in evidence. 

Where in a suit in India the existence of a 
trade mark is in question, a judgment in a foreign 
court as against a stranger as to the existence 
of the trade mark is not admissible in evidence 
either under S. 32 (4) or S. 42 of the Evidence 
Act which deal with public rights and not rights 
of a private individual as against the public. 
3 Bom. L. R. 1 = 25 B- 433. 


• 77 —S« 32—Previous statement—Objection in 
probate proceedings —No power to make a will- 
inadmissible. 


Statements that the testator had no power to 
make a will* contained in an objection filed in a 
Probate case are not admissible In another proceed¬ 
ing to show that one of the members of the 

famil 



20. Recitals. 

_Ss. 32(7) and 13 (a)—Recital in Will that 

property dealt with was property of testator— 
Admissibility in evidence. 

The recital in a Will that the property dealt with 
thertunder is the property of the trstator is rele¬ 
vant evidence Under the Indian Evidence Act. 
(1916) 36 Ind- Cas. 882 dissented from; (1928) 
I L R- 56 Cal. 275, relted <?n- 
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The term “transaction” in the realm of law 
bears the sense of “any act affecting legal rights” 
which is not confined to a dealing with property 
between two persons inter vivos but can, without 
any strain of language, be taken to include a testa¬ 
mentary dealing with the property. 

The recital in the will can be taken as a state¬ 
ment made in the course of a transaction under 
S. 13 of the Evidence Act. 63 L- W. 310=A.I.R. 
1950 Mad. 486=1950 M.W.N. 242= (1950) 1 M.L.J. 
325. 


——S.32 ( 5 )—Recital in deed of gift that donee 
was married wife of executant—Admissibility 
in evidence to prove marriage—Unregistered 
deed—Admissibility for collateral purpose— 
Presumption of valid marriage—Evidence to 
rebut. 

A deed of gift of immovable property which is 
unregistered, though inadmissible in evidence to 
prove the gift, by reason of S. 49 of the Regis¬ 
tration Act, is nevertheless admissible in evidence 
with reference to collateral recitals therein. 
Where the executant of the deed makes a cate¬ 
gorical statement in that deed that the donee of 
the property is his married wife, and a question 
arises after the death of the executant long 
afterwards, as to whether the donee is his wife 
or not, the statement is clearly admissible under 
S. 32 (5) of the Evidence Act as evidence of the 
relationship of the parties as husband and wife. 

Such a recital or statement raises a strong pre¬ 
sumption of marriage and is sufficient to throw 
the burden of proof to the contrary on the party 
denying the marriage. The presumption can only 
be rebutted by evidence of persons having special 
means of knowledge and not by mere opinion 
evidence or by mere evidence of concubinage 
which is not expressed by conduct according to 
S. 50, Evidence Act. There is a strong presump¬ 
tion in favour of a legal and valid marriage and 
of the performance of the requisite ceremonies, 
which cannot be rebutted by vague evidence that 
persons of the caste keep concubines and treat 
them as wives or that women of that caste live 
in concubinage. I.L. R. (1949) Cut. 527. ' 


—S. 32 (5)—Recitals in a deed—Transaction 
related in it impugned—Weight of ricitals. 

Where a deed relades to the very transaction 
which has been impugned by the plaintiff, the 
Court should not attach much weight to the recitals 
therein as statements under S.32 (5). Evidence 
Act. A.I.R. 1941 Pat. 205=7 B. R. 274 = 191 Ind. 

L.as. 074% 


2 S * 32 ^ ~ Deed of transfer 
regarding consideration. 


Recitals 


evfdenc/t “ ,n a deed of transfer u 

But inV « PrOV u C ‘ he Piyment o£ considers! 
f* ' 'V V*"® where the transaction took pi 
some 60 years back and where the parties to 
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transaction are all dead, the recital in the deed 
may be relied upon as a reliable piece of evidence 
recarding the passing of consideration. A.I.R. 
1940 All. 101 = 1939 A.W.R. 872=1939 A.L.J. 
1056=186 Ind. Cas. 515. 


-S. 32—Transfer deeds reciting necessity— 

Value of. 

Recitals in mortgages or deeds of sale of the 
existence of necessity are admissible in evidence, 
but they are not evidence by themselves of the 

fact. A.T.R. 1937 Oudh 406 = 1937 O-W.N. 825 = 
13 Luck. 357 = 168 Ind. Cas. 725. 


-S. 32-(2) ( 7 )—Recitals in deed. 

Ordinarily recitals in a deed are not evidence 
against third parties. It cannot be said that a 
recital in a deed in any way recognises the title to 
the property by merely reciting that the property, 
the subject-matter of the deed, is bounded on one 
side or the other by property over which some 
other person purports to exercise proprietary 
rights. The statement to the effect that the land is 
bounded on the north, south, east and west by the 
property of another person cannot be brought 
within S. 32 (3) or S. 32 (7). A.I.R. 1934 Pat. 617 
(2) = 1 B.R. 112 = 16 P. L. T. 197=152 Ind. Cas. 
829. 

-S. 32—Rectials in sale-deed by land-lord’s 

predecessor in favour of third parites. 

Where, after admitting the title of the land-lord 
to the land in suit, the tenant resisted the land-lord’s 
suit for assessment of fair rent, filed after the 
Record of Rights declaring the land in suit to be 
liable to enhancement of rent, on the ground of the 
land being held rent-free from the land-lord’s 
predecessors and in proof of it adduced in evidence 
deeds of sale executed by the plaintiff’s prede¬ 
cessors in favour of third parties containing 
recitals showing that the land was being held rent- 
free : 

Held, that the recitals were not admissible under 
S, 32, Evidence Act, and could not be admitted to 
prove the land to be rent-free being hearsay evi¬ 
dence as regards matters of which hearsay evidence' 
would not be admissible. A,I.R, 1932 Cal. 427=59 
Cal. 454 = 137 Ind. Cas. 860* 


——S.32—Recital in deed of gift respecting 
prior gift. 


A recital in a deed of gift by a widow that the 
£4“ had been already made by her deceased husband 
and that she is simply executing a formal document 
to give effect to that gift in consonance with the 
oral direction of the deceased is admissible in evi- 
aence as evidence in respect of gift by the 

M“ tt j.l87^i^li 9 d 32 Ca “f d ii 67 = 34 L ' W ‘ &=* 
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_S. 32—Recitals in compromise not stating 

the previous rights are not admissible. 

Where there were no recitals in the consent de¬ 
cree as to the previous rights of the respective par¬ 
ties in the subject-matter of the litigation but it 
was stated at the outset that, regardless of the 
rights of the parties, they had come to an arrange¬ 
ment that in future their rights would be regulated 
in the manner specified in the decree, 

Held, that such recitals in the decree cannot be 
used as evidence under S. 32. 78 Ind. Cas. 219 — 40 
C.L J. 39 = A.l.R* 1924 Cal. 1042. 

-S. 32—Recitals in document. 

If the conditions of this section are fulfilled a 
recital in a document not inter-partes is admis¬ 
sible in evidence. 57 Ind. Cas. 194 (Pat.)* 


in evidence under S. 32 ( 7 ) and can be acted on i*- 
corroborated by other oral evidence in the case. 
Recitals in deeds, when the executant is deceased 
are admissible under S. 32 ( 7 ). 29 Ind. Cas. J 7 4 
' (Mad.). 

-S. 32 ( 5 )—Recital—Mode of Succession- 

Admissibility. 

A document containing a statement of a deceased 
person as to the mode of succession in a particular 
family is admissible- 25 M. 183 Foil. 24 Ind. 
Cas 519 = 28 M.L.J. 669 . 


-S. 32 (6)—Recital in a will. 

A statement in a will of a deceased co-parcener 
that he and his brothers were 1 ving separately is not 
admissible under S. 32 of the Evidence Act. > 
S.L.R. 225=10 Ind. Cas. 967 . 


-S. 32—Recitals in Will—Statement of dead 

person—Statement in Will showing sum due by 
a third person. 

Statements in the will made by the deceased that 
he had spent a particular sum in effecting the 
repairs of the house was not a statement made 
against his pecuniary or proprietary inteiest and 
it could not be held that the memo of expenses 
made by the deceased was made in the ordinary 
course of the business. Both the statements were 
held inadmissible. 44 Bom. 192 = 22 Bom. L.R. 57 
*=55 Ind. Cas- 316. 

-S. 32—Recitals in documents—Third per¬ 
sons. 

A statement of boundaries in document of title 
is admissible aga.nst third paitics if the third 
parties are dead or outside the jurisdiction of the 
Court. (1914) M.W.N. 779; 16 C.W.N. 252; 17 
C.W.N. 108; 11 A.L-J. 139, boll-; 36 Ind. Cas. 610 
(Pat.) 

• • • 

-S. 32 (2)—Recitals—Secondary evidence of 

—Reports of public officer. 

As Ss. 65 and 91 make it clear that when a 
written grant is lost, secondary evidence can be 
given of it only as defined by law, a translation of 
parwana or grant forming the enclosure and the 
report of a public officer is not adm.ssiole as secon¬ 
dary evidence of the contents of the grant under 

any of the Ss. 65, 32 ( 2 ) or 35 . 4 L*W. 331 = 35 
Ind. Cas. 201. 


——Ss. 32 ( 7 ) and 13 (a)—Recitals in Will. 

Wills not admitted to probate are not admis¬ 
sible in evidence under Ss- 13 (a) and 5. 32 (7) 
except on proof by an attesting witness that tney 
arc in accordance with S- 50 ot the Indian Succes¬ 
sion Act. 22 C. L. J. 551 = 33 ind. Cas. 342. 

—■8. 32 ( 7 )—Recitals in documents — State- 
ment by deceased mortgagor in mortgage deed 
Admissibility. 

rtr^. tatc ? ep t* * n mortgage deeds made by a 
"I f . ** 1 * * mortgagor as to the ownership of the 
prtJJterty comprised in ttffe mortgage are. admissibre 

. t-p- r D-ai- 


_s. 32 ( 2 ) and ( 3 )—Recital in a document 

relating not to suit land but to neighbouring 
land. 

Where the question was as to the ownership of a 
certain land a recital in a document dealing with 
a neighbouring land that the land in question 
belonged to the plaintiff was not legal evidence 
and was not admissible under S- 32 (2). 

M-W.N. 608 = 9 M.L-T. 91 = 8 Ind. Cas- 268. 


-Ss. 32 and 33 —Recitals in documents— 

Atfidavits, admissibility of, when. 

Affidavits admissible under other Acts are admis- 
sible under the Evidence Act and affidavits no 
admissible otherwise are not admissible under bs. 
32 and 33 of this Act. 4 S.L.R. 88-8 ind- Cas. 
897 . 


——Ss. 32 and 34—Recitals in documents. 

Documents which are admissible under S. 34 
may also be admissible under S. 32 if the conditions 
under S. 32 are established. 6 Ind. Ca5. 3 . 69 . (Cal)# 


21. Relationship—Statements as to. 

(i) Admissibility 

(ii) Aduption 

(iii) Inadmissible 

(iv) Interpretation 

(v) Miscellaneous 


21 (i) Admissibility of statements. 

-S. 32 ( 5 )—Statement as to relationship— 

Admissibility—Pre-requisites. 

S. 32 (5), Evidence Act, embraces every state¬ 
ment made by a deceased person as to relationship 
if ( 1 ) he had special means of knowledge and \2) it 
was made ante litem motara. These are the only 
pie-rcqu sites to its admission and it does not 
affect its admissibility whether it was made in a 
judicial proceeding or otherwise* 1937 1 .e* IJl# 

refied o*n. A*I.R* 1919 H.P, 11* 

- • * 
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——S. 32 ( 5 ) —Witnesses as to an alleged re¬ 
lationship—Their evidence when admissible. 

Where the witnesses speaking to an alleged re¬ 
lationship depose to their having knowledge of the 
said relationship from both the parties who are 
dead and alive, their evidence cannot be discarded 
as inadmissible. ( 1948 ) A.W.R. (Rev.) 54 = 1948 
R.D. 111 . 

-S. 32 ( 5 )—Statement by a dead person about 

relationship in a suit not inter partes before 
dispute—Admissiblity. 

A Statement made by a person who is dead, in a 
suit not inter partes, relating to the relationship by 
adoption, which was made at a time when the dis¬ 
pute as to the validity of adoption had not arisen, 
is relevant under S. 32 ( 5 ) though not admissible 
under S. 33 . 225 Ind. Cas. 8 =A. 1 .R. 1947 Lah. 54 . 


-S. 32 ( 5 )—Statement as to relationship. 

A statement made by a dead person who had 
special means of knowledge in respect of the 
relationship of the parties at a time before the 
question in dispute was raised is covered by 
sub-s. ( 5 ), S. 32 , Evidence Act, and is admissible 
to prove the correctness of a pedigree. A.I.R. 
1941 Lah. 73 = I.L.R. ( 1941 ) Lah. 872=195 Ind. 
Cas. 873 . 

-S. 32 (5)—Admissibility of statements. 

Statement as to the relationship between thfe adoptive 
parent and the adoptee by the adoptive parent’s 
deceased sister would be admissible. A.I.R. 1941 Rang. 
276=1941 Rang, L.R. 445 = 198 Ind. Cas. 42. 


-S. 32 (5)—Admissibility—Statements regard¬ 
ing the order of birth of different members of a 
family. 

Under S. 32 ( 5 ) of the Evidence Act a statement 
relating to the existence of any relationship (by 
blood, marriage or adoption) is admissible to prove 
the facts mentioned in the statement. As the 
question as to existence of any relationship also 
includes the question as to the commencement of 
that relationship, declarations of deceased compe¬ 
tent declarants are admissible to prove a person’s 
date of birth and consequently his age, minority or 
majority or the order in which the members of 
the family were born. Such declarations are admis¬ 
sible to prove parentage, names of relations or the 
date of death of a member of the family as death 
implies the termination of a relationship just as 
birth implies its commencement. I.L.R, ( 1946 ) A. 
649=1946 A.L-W. 543=1946 A.L.J. 411 = 1946 
A.W.R. (H.C.) 597 =A.I.R. 1947 A. 161 . 


-—S. 32 ( 5 )—Evidence as to seniority — 
Statement if admissible. 

A Statement whether an ancestor of the person 
making the statement was related to him as an elder 
or younger* uncle etc., of a certain person is a 
statement as to relationship within the meaning 
of S. 32 ( 5 ). Since the dates of birth of the 
ancestors indicate commencement of the relation¬ 
ship with the person making the statement, the 
statement as to relative seniority is also equally 
admissible showing that the relationship with one 
commenced earlier than the relationship with the 
other, and evidence relating to it is admissible 
under S. 32 ( 5 ). A.I.R. 1944 Oudh 162=20 Luck. 
108=1944 O.W.N. 83 = 1944 A.W.R. C-C. 27 


S 32 (6)—Statement as to relationship in 
grounds of appeal—Admissibility. 


S , ta i em f e , nt ^ a v to « lation »Wp ^ grounds of 
d?afted by a lawyer must be deemed to 

1 bT&s 1 . $e e rar e 5 rrr nz 

luck-U-iw 4 ™. 2 t! =I 944 ow - n - 83=20 


“ — S. 32 (5)—Statements as to relationship in 
a document—Some of them dead—Admissibility 
under. 

A document containing statements regarding relation¬ 
ship of persons, signed by several persons, some of 
whom are dead, is admissible in evidence although the 
persons who are alive have not been summoned ag 
witnesses, especially when no objection is taken in the 
trial Court, but its evidentiary value may not be very 
high. A.I.R. 1939 All. 61 = 1939 A.L.J. 128=1938 
A.W.R. 776=179 Ind. Cas. 974. 


■ S. 32 (5) — Statement as to relationship. 

Statement as to relationship made by a person 
having special means of knowledge in prior litigation 
in which question of relationship was not in dispute, 
is a statement made ante litem mo tarn and is 
admissible in subsequent litigation. A.I.R. 1939 Mad, 
446 = ( 1939) 1 M.L.J. 227=49 L*W» 273= 1939 M.W.N; 
275=189 Ind. Can. 325. 

—— S. 32 (5)— Statement made before dispute. 

Statement made as to relationship by a member of 
the family who is dead and before the dispute arose 
is admissible under S. 32 (5), Evidence Act, The 
laneuage of sub-s. (5) requires only that the statement 
tendered in evidence must be one made by a person • 
having special means of knowing the relationship to 
which it relates, and that it must have been made ante 
litem mocam and it is no where laid down that a third 
condition should be fulfilled, namely, that the statement 
should be relevent to the matter in issue in respect of 
which it was made. The language embraces ever/ 
statement as to relationship made ante litem motam 
by a person having special means of knowledge of it; 
and it is immaterial whether it was made in a judicial 
proceeding or otherwise. It is clear that for an extra- . 
judicial statement, there can be no issue with reference 
to which the question of lelevancy may be determined. 
A.I.R. 1937 p.C. 101 = 1937 A.W.R. 344=1937 O.W.N. 
302 = 3 B.R. 407=45 L-W. 45 * = 4 * C.W.N. 645**937 
A.L.J. 4 6 *=*937 M W.N. 424*39 P.LR. 429=18 
P-VR 377=^39 Bom. L, R* 726=0937) 1 M^L-J. 646 
=3 r Sind L.R. 262=65 C.L.J. 309-64 I.A* gw =**67 
Ind. Cas. 346 (P.C.). * 
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-S. 3a (5)—Admissibility of statements. 

A statement by a deceased person as to the existence 
of relationship, the person having ►pecial means ol 
knowhdge, and the stat« mem bring made before the 
legitimacy of a ceitain person was called in question, 
is admissible in evidence. 109 Ind. C.is. 310 = 3 Luck. 
416 = 5 O. W. N. i43 = A. 1 . R. 1928 Oudti 233- 

. S. 3a (5) — Relationship—Statement as to, in 

plaint—When admissible. 

A statement by a deceased plaintiff as to his relation¬ 
ship with certain persons contained in a plaint tiled 
before the existence of - any dispute concerning that 
relationship is admissible under S. 32 (5; in a sub.e- 
quent suit in which that relationship is in dispute. 
15 A.L-J. 349 = 39 A. 426=39 Iud. Ca>. 666. 


J 2 x (ii) Adoption. 

-S- 32 (5)—Statements as to Adoption. 

The declaration by Burmese Buddhist as to devolu¬ 
tion of property is admissible and relevant as conduct 
throwing light on question of adoption. A.I.R. 1941 
Rang. 276= 1941 Rang. L- R- 445= >9 8 Ind. Cas. 42. 

• »S. 32 (5)—Relationship created by adoption. 

Where the relationship created by adoption is of such 
importance and specifically included in the Act, 
evidence of incidents bearing more or less directly on 
the fact or otherwise of an adoption and its validity 
would be allow'd, subject. of corn sc, to careful 
scrutiny as to value. A.I.R. 1936 Cal. 1 = 160 Ind. 
Cas. 332. 

—— S. 32 (5)—Statements as to Adoption. 

Statement by testator that beneficiary i« hi* adopted 
son—Suit for declaration of adoption—Statement can 
be used. 101 Ind- Cas. 289=5 Pat. 777 = 8 P.L-T- 510 
= A.I.R. 1927 Pat. 61. 

* — - S. 32 (5) — Relationship — Adoption — Mohant 
and Chela. 

The relationship between a Mohant and a Chela is 
a relationship by adoption and a statement by a 
mohant that he has one chela is a statement relating 
to the existence of a relationship. A statement as to 
the. time of commencement ol relatiomhip is so 
indissolubly associate*! with the existence itself of the 
relationship that it may be rightly regarded as a 
statement relating to the existence of that relatiomhip 
under clause 5, S. 32 of the Evidence Act. 2t C.L-J- 
96 =c 20 C.W.N. 122 = 27 Ind. Cas. 739. 

—S* 3 * ( 3 ) (3)— Relationship— Adoption—Consent 
of Sapinda— Admission of receipt of consideration. 

A statement by a deceased Sapinda admitting the 
receipt of consideration lor consenting to an adoption 
is within S. 3a (3) and is admissible in evidence. Such 
* statement is also within S. 32 (5) a* it relates to the 
existence of the relationship by adoption. It is immate¬ 
rial for its admissibility that the time of making it the 
status of adoption bad not been created 01 that it was 
not made ante litem mot am. 36 Mad» ig= 18 Ind. 
c«f. 08 g. 


ki (iii; In-admissible. 

-S- 32 (5} — Relationship—In-admissible. 

Statement by officiating priest that essentials of 
marriage were peifoinud doev not come within S. 32 (5). 
A.l R. 1944 Bom. 29 = 45 Bom. L. R. 924 = 211 Ind. 
Cas. 315. 

-S. 32—Relationship—Not ante litem motam. 

Plaintiff brought a suit fur declaration that the pro- 
pert v oiiginally belonging to one J, dccca.-td, was his 
personal propcity. The ba^is ol fiis claim was that 
M, the f a ih< r ol the plaintiff was a bandhu having 
he 1 itabie rights of J, and die point in question was 
whether M was bandhu of J. Plaintiff produced a 
pidigiee and in proof thereof relied on a statement 
m-ide by M in a previous suit which was filed by 
Secretai y of State for India claiming the property left 
by J on the ground that no heir of J was in existence 
and that tfie property had escheated to the Crown. 
Thus the question as to whether j had left any heirs or 
not had arisen and the question of the alleged relation¬ 
ship of M with J was in controversy: 

Held, that the statement of M relied on was inadmis. 
sible. A I R. 1938 All. 443=1938 A.L.J. 6?o = i 93 8 
A.VV.R. 533 = 176 Ind. Cas. 441. 

-S. 32—Mere hearsay evidence abo u t relation¬ 
ship of parties is not admissible. 

Where the witnesses gave no pedigree table but 
stated vaguely that they were related to the parties 
and, therefore, knew that the parties were related in 
the fifth deuriee, and as iegards their personal knowledge 
they referred to their previous conduct in attending 
ceriain ceiemoni'S described as 00s moo s where the 
attendance of persons other than relatives is possible, and 
further stand that they heard there the bhats reciting 
the pidigiee table, 

Held, that the statements were not adniissibe for 
proving agnate 1 elatiujiship. 109 Ind. Cas. 774 = A*I*R. 
1928 Lah. 824. 


_S. 32 (s'!—‘Statement of living person as to 

relationship—If comes under. 

The dispute between the parties was whether the defen¬ 
dant S wa> or was not the mother of one K deceased. 
At the trial a document executed by one M was put in 
evidence by the defendant. This document was a 
deed of gilt in which the donor had described K as 
her grandson, and if he were her grandson the pre- 
sumption was that he was the son of S a s she was the 
daughter of M- 

Held that the document was not admissible under 
s *22 because M was still alive and there was no other 
section of the Evidence Act which would male a 
statement by a per-on not a party to the suit 
admissible in evidence in the circum-tancrs of the 

case. 1921 P.H.C.C. 17= A.l R- rgai Pat. 61. 
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s * 3 2 > Cl. (5)—Relationship, statement a s to, 
made upon information received from others, 
when admissible. 

On a question of relationship the statements of 
certain witnesses who were supposed to be speaking 
from information derived from others were sought to 
be made admissible under S. 32 of the Evidence Act. 
They did not, however, state the persons from whom 
they derived that information nor at what period of 
time they derived it. Held, that the courts in India 
had properly applied the provisions of S. 32, Evidence 
Act, in rejecting this evidence. (1904) 26 A. 581 = 

6 Bom. L. R. 750 = 9 G. W. N. 105 = 30 I. A. 217 
(P.C.). 

21 (iv) Interpretation. 

S. 32 (5)—“Existence of any relationship”, 

meaning—Includes non-existence. 


found to be inadmissible under S. 32 (5), but he 
deposes to facts which establish such treatment as is 
contemplated by S. 50, it should be admitted to that 
extent. A.I.K. 1934 All. 117=151 Ind. C a s. 338. 

' S, 32 (5J Statement regarding marriage. 

A statement made by a deceased person that there 
was a marriage between him and a certain woman is 
admissible iq, evidence to prove the legitimacy of his 
children under S. 32 (5), Evidence Act, as a statement 
as to marriage. The doctrines of Muhammadan Law 
cannot be held to exclude such evidence and the 
Evidence Act applies to the case. 

A person who is not a party to a deed is not entitled to 
question the passing of consideration between the 
parties to the deed. A. I. R. 1933 All. 329 = 1933 
A-L-J. 483=55 All. 139=144 Ind. Cas. 433. 


Where the question at issue is whether a person died 
issueless or left a 6on, the statement that he died 
issueless amounts to a statement relating to the exis¬ 
tence of a relationship by blood, because the question 
whether he left a son involves the question whether 
there is any blood relationship between him and the 
person who claims to be his son. “The existence of 
any relationship” includes the non-existence of such 
relationship. A. I. R. 1941 P a t. 205=7 B.R. 274=191 
Ind. Cas. 674. 



3 2 (5)—Interpretation of. 


Obiter.— Very liberal interpretation should be given 
to the words “when the statement relates to the existence 
of any relationship by blood-relations’*. 


Statements made by deceased members of the family 
about certain facts of family history and statements 
regarding the seniority of members of the family are 
admissible in evidence under S. 32, Cl. (5) of the 
Evidence Act. 104 Ind. Cas. 299=1 L- C. 97=A.I.R. 
1927 Oudh 278. 


Statements made by a person who is dead as to 
the name of her mother and other relations (except 
her husband) are admissible under S. 32 (5) in a 
charge under S. 368, I.P.C. 120 Ind. Cas. 81 = 1929 
Cr.C. 678 = 30 Cr.L J. U2i=A.I.R. 1929 Sind 250. 

S- 32 (5)—Relationship—Statements as to. 

Statement in a previous suit admitting relationship 
by a person who is dead is admissible in a subsequent 
suit, not under S. 33 but under S. 32 (5). * 105 Ind. 
Cas. 26=7 Pat. 90=9 P.L-T. i8o=A. I. R. 1928 
Pat. 113. 

> " 

■, 1 ■■ S. 32 (5)—Relationship—Statements as to. 

Illustration (k) to S. 32 does not indicate that a 
declaration by a son as to his parentage would not 
be admissible in evidence. 85 Ind. Cas. 407=A.I.R. 
1925 Oudh 537. * 1 ' 


2z (v) Miscellaneous. 

“ 7 —S 9, 3 * (5). 5 ° — Relationship— Statement of 
witness* 

The statement of a witness on the question of rela¬ 
tionship can be admissible either under S. 32 f«0 or 
S. 5 °, Evidence Act. Where the statement relates to 
the existence of relationship between two persons, one 
or both of whom could not have been seen by the 
witness, it cannot be presumed that he heard of the 
relationship from his own deceased ancestor. In the 
absence of evidence that the witness is reproducing the 
statement of a person deceased having special means 
of knowledge and Fulfilling other requirements of 
3 2 (5 b evidence may be admissible if it 
amounts to ‘the opinion, expressed by conduct, as to 
the existence of such relationship of any person, who 
as a member of the family or otherwise has soecial 

°[,!? n< ? wIed S c on subject” (S. 50, Evidence 
A«;. Where, therefore, the statement of a witness 
giving the pedigree connecting two living persons is 


— S. 32 (5)—Relationship—Statements of rela¬ 
tives and servants. 

• * 

The statements made by the deceased relative*, 
servants and dependants of a family are admissible 
under S. 32 (5) of the Evidence Act, equally with 
the statements of the members of the family if they 
had special means to know things requisite to make 
their statements admissible. 21 O. C. 251=48 Ind. 
Cas. 308. 

■S. 32 (5) and 50—Relationship—Evidence of*—* 
Joint ownership of an open > plot of land—Oral 
evidence of persons with no means of know¬ 
ledge. 

• • • • » • 

The mere fact of joint ownership of an open plot of 
land by a number of persons in the same locality has 
a very remote bearing on their relationship inter se; 
and the oral evidence of persons with no means of 
knowing the alleged relationship and interested in the | 
success of the suit has little value in provijig title to I 

property.. 171 P. L- R* 19 * 4-97 P* W. R. 1914=231 
Ind. Cas. 550. . ; • j 


1 
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-S. 3a. Ill. (K)—Relationship. 

Relationship which may be proved by the statement 
of a deceased person, may be the relationship of the 
person making the statement. Thus recitals in sale 
deed and mortgages by the adopted son and in his Will 
in which he described himself as adopted son were 
admissible under S. 32 (5) and (6) of the Act. 13 M. 
L.T. 515=25 M.L.J. 373= ,9 Ind. Cas. 740. 

■ ——S. 32 (5)——Relationship—Admission by female 
member of family as to the status of heir. 

Where the status of B as a daughter’s son of A is 
in question, an admission of such relationship by another 
wife of A, is of great weight in favour of B. 15 Bom. 
L.R. 467= (19x3) M.W.N. 403=13 M.L.T. 434=127 
P.L.R. 1913 = 77 P. R- *913=40 C. 555=25 M.L.J. 
176 = 17 C.W.N. 797= 18 Ind. Cas. 946 (P.C.). 

-S. 32 (5) — Relationship — Statement about 

birth and death of relatives, admissible. 

The words, “relating to the existence of any relation¬ 
ship’* in S 32 (5) are about the birih and death of 
relatives, that is, events which cither commence or 
terminate the relationship. 7 Ind. Ca6. 218 (Cal). 


22. Revenue Papers. 

-S. 32 (2)— Batwara papers. 

Entries in the batwara papers only bind the co- 
8 harer zemindars who were parties to the proceedings, 
a nd do not create any estoppel against any tenant 
unless these tenants were co-sharer zemindars them¬ 
selves and, in that capacity, were parties to the proceed, 
ings. 

Zemindar! papers can be used as independent evi¬ 
dence, provided they are brought within S. 32 (2), Evi. 
Act by showing that the persons who prepared them 
are dead or cannot be found, etc., but the weight to be 
attached to them must depend on the circumstances. 
A.I.R. 1933 Pat. 6 = 11 Pat. 701 = 14 P.L.T. 509=141 
Ind* CaB. 157. 

■ — S. 32—Revenue papers. 

The hudabandi paper! are admissible under S. 32. 
A.I.R. 1927 Cal. 855, Rel. on. 108 Ind. Cas. 883 = 55 
Cal. 1167 = 32 C.W.N. 5 »o=A.I.R. 1928 Cal. 854. 

S. 32—Jamawasilbaki and jamabandi papers 
are admissible. 

Jamawasilbaki and jamabandi paper* can be admit¬ 
ted in evidence under S. 32 (2), but it must be clear 
that the persons who iade them are dead and that 
the papers were made in the ordinary course of business. 
The entry as to the rate of rent cannot be dis- 
knguiahed from other entries in the jamawasilbaki 
papers as being entries not made in the ordinary 
course of business. 90 Ind. Cas. 564=A.I.R. i 9 2 ° 
Cal. 359. 



3 »—Applicability of. 


A itatement that certain land is in the khaa posse 8 - 
ifop'of flic landlord is of doubtful accuracy and ought 
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not to be used in his favour when made in a Return 
by invoking the aid of S. 32 of the Evidence Act 
or some other adjective law 79 Ind. Cas. 412 = 
A.I.R. 1925 Gal. 403. 

23. Scope. 

-S. 32—Scope. 

If overridden by S. 10-A, Dekkhan Agriculturists’ 
Relief Act. See Dekkhan Agri. Relief Act, S. 10-A. 
52 Bom. L- R- 288= A.I.R. 1950 Bom. 340. 

-S. 37.—Scope—Whether controlled by S. 33. 

S. 32 of the Evidence Act is not controlled by 
S. 33 of that Act. I L-R. (1947) Kar. 224 = A.I.R. 
1949 Sind 12. 

-S. 32—Scope—Applicability—Conditions. 

In order that a statement of a person who has not 
been called as a witness may be admissible in evi¬ 
dence, the conditions in S. 32 or S. 33 must be 
satisfied. A. I. R. 1946 Nag. 84=1. L- R. 0945 ) 
Nag. C92. 

-S. 32—Scope — Statement to be one before 

dispute arose. 

Statements made by persons who are dead long 
before the dispute arose are admissible under S. 32. 
A.I.R. 1946 Nag. 84 = 1.L.R- ( 1945 ) Nag. 892. 

-S- 32—Scope — Statement that witness was 

adopted without permission of adoptive father— 
Witness stating from knowledge received from his 
natural father—Statement is inadmissible. 

Where a witness states that he was adopted by his 
adoptive mother without the premission of her husband 
and that he heard of this fact from his natural father, 
the statement is not admissible in evidence either under 
S. 32 or under any provision of the Evidence Act. 

A.I.R. 1946 Oudh 163=194° O.W.N. 26=223 lad. 
Cas. 373 = 21 Luck. 1. 

-S. 32 (3)—Scope. 

Where a person (e. g., approver) makes certain state¬ 
ments in a criminal trial implicating not only himself 
but also the accused who is absconding, the statements 
of that person who is since dead, cannot be admitted 
against the absconding accused for convicung him m a 
subsequent trial. 

A man cannot by his statement expose himself^o 
criminal proceedings when those ciiminal proceedings 
have already started. As soon as criminal proceedings 
have been started against the person .making those 
statements the words of S. 32 (3), Evidence Act 

cease to apply and cease to have any force 1 hat 
sub-section cannot be stretched or extended in such a 
way as to admit a statement made after proceedings 
have been instituted. (’4°) I-I.-R. (>94°) R ar - 79 — 
A.I.R. 1947 Sillcl I22 * 

_Ss 32, 33 —Scope and applicability. 

Statement by a person who could be put in wit¬ 
ness-box but was not, is not admissible under S. 32 

or S. 33. A.I.R. 1945 Gal. 3 °o =79 C.L.J. 149-40 
Cr.L.J. 683 = 221 Ind. Cas. 24. 
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-S. 32—Scope. 

Quaere. —Whether under S. 32, becjdes statements 
of i elevant facte, statements of facts in issue are also 
admissible. A.I.R. 1944 Bom. 29 = 45 Bom. L. R. 024 
= 211 Ind. Cas. 315. 

——S. 32 (2)—Scope of. 

Section 32 (2), F.vi. Act, relates only to the role' 
vancy of evidence and not to the m inner of its 
proof. A.I.R. 194 1 Mad. 602 = 53 L- W. 631 = 1941 
M.W.N. 518= (1941) 1 M.LJ. 759 = >98 Ind. Cas. 606. 

S. 32 — Scope — Person making statement 
alive at time of suit—Statement, if admissible. 

f* er Manobar Lall, J. — Where the maker of the 
statement in the recital is alive at the date of the 
trial but is not examined as a witness, that statement 
is inadmissible. A.I.R. 1938 Pat. 487 = 19 P.L-T. 35 = 

5 B.R. 129=178 Ind. Cas. 762.. 

——S- 32 (7) —Scope. 

Where there is no evidence whatever which falls to 
be considered under S. 32, Evi. Act, the document 
cannot be considered as relevant under S. 32 (7) of 

the Act. A.I.R. 1936 Pat. 315 = 2 B.R. 527 = 162 Ind. 
Cas. 999. 
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inflicted. The rule as to the admissibility of evidence 
under S. 32 (1) has worked ill in India. 81 Ind. Cas. 
961 = 4 Lah. 451=25 Cr. L.J. ii 4 o=A. I.R. 1924 

Lah. 253. 

S. 32 (2) Scope of—S. 34 — Contrasted. 

Per Mukerji, J.—The only material difference as 
between an entry relevant under S. 34, and one 
relevant under S. 32, Cl. (2), is that in the former 
case the person who made the entry may be availa¬ 
ble as a witness, while in-the latter case he is not. 
Such entries, no matter whether they are relevant 
under one or the other section are not to be consi¬ 
dered as alone sufficient to charge any person with 
liability. i 0 8 Tnd. Cas. 883 = 55 Cal. 1167 = 32 C.W.N. 
580 = A.I.R. 1928 Cal. 854. 


-S. 32 (3)— Scope of. 

Section 32, Cl. (3) does not make the statement 
in a document between third parties admissible 
against a party in suit. 41 Bom. 300 (p. C.), Rel- 
on. 97 Ind. Cas. 265=45 C. L. J. 55=30 C.W.N. 
76i=A.I.R. 1926 Cal. 948. 


§ S. 32—Scone of—Deposition by deceased not 
falling under S. 32—Applicability of S. 11. 

If the terms of a deposition made by a person 
since deceased do not fall within the purview of 
S. 32, Evi. Act, the provisions of S. 11 will not 
avail to make such deposition evidence. A.I.R. 1035 

Oudh O. W. N. 1589=10 Luck. 423 = 152 

Ind. Cas. 1042. 


Ss. 32 (7), 158 and 33—Scope. 

The depositions of deceased attestors to the regis. 
tration before Sub-registrar are admissible under S. 32 

(7 S - *58 and not under S. 33. (*33) 

1933 M.W.N. 1148. ^ v 66> 


•S. 32—Application of—Conditions preceden 

Before evidence is admitted under S. 32, Evi. Ac 
1 must be proved that the witnesses w ho made stat 
ments sought to be admitted are either dead o r a, 

‘ aV R a ' lab,e as witnesses for any other reason. A.J.I 
>933 Rang. 212 = 147 Ind. Cas. 414. 

S. 32— Scope. 

& xr,-- ass ‘s 


,’ S , ^—Scooe—Statement must relate t 

the injuries by w hi c h death was caused 

zzSiP-'T™- ■"*•“= 4rs 
<•«** 


-Ss. 32, t x—Scope of—Relevant facts—State¬ 
ments by persons who cannot be found or 
called as witnesses. 

As a general rule S. 11 of the Evidence Act i 8 
controlled by S. 32 of the Act when the evidence 
consists of statements of persons who are dead or 
who cannot be found, but this rule is subject to 
certain exceptions. S. 32 imposes restrictions upon 
the admissibility of statements made by persons who 
cannot be brought before the Court to give their 
own evidence. The whole 6cope and object of the 
section centres upon securing the highest degree of 
truth possible in the circumstances for the statement. 
It follows, that where the person tendering such a 
statement is indifferent as to the truth or falsehood 
there is nothing to bring that section into play. 
The test whether the statement of a person who is 
dead or who cannot be found is relevant under 
S. 11 and admissible under that section (presuming 
that it is in other respects within the intention of 
the section) although it would not be admissible 
under S. 32 is this. It is admissible under S. 11 
when it is altogether immaterial whether what the ' 
dead man said was true or false but highly material 
that he did say it. In these circumstance!, i 
amount of cross-examination could alter the fa« 
if it be a fact, that he did say the thing, and 
nothing more is needed to bring the thing said 

the CMe ** ^ (,9 °» 
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..S. 32, Cl. (7)—Admissibility in evidence of 

statements of deceased—Persons al»ve^ when 
exhibiting—Party’s erase closed—Essentials for 
the admissibility of deceased person’s statement 
—Personal knowledge and belief essential. 

Written statements of a deceased person arc inadmis¬ 
sible in evidence where the dreeased person v\as alive 
at the time when the party founding on them closed 
his ca«e. A document brought home to a person who 
died before the trial only as an exhibit binding upon 
him for the purpose of another suit but of the contents 
of which there was no proof that he had personal 
knowledge or belief is inadmissible in e\idence, such 
personal knowledge and belief being essential to the 
admissibility of statements of a deceased pei son. (1902) 

7 C.W.N. 209=25 A. 143 = 3° A 2 7 (P* C.). 


to time or chance or cross-examination to disclose whe¬ 
ther a statement has any basis which could give it 
value or admissibility. A.I.R. J 937 P-C. 201=3 B.R. 
562=1937 A.W.R. 1010 —3Q P L-R- 540 = 18 P. L. T. 
47 1 =46 L. W. 88=1937 O.WN. 724=39 Born. L. R. 
1005= *937 M. W. N. 1271=31 Sind L. R. 575 — *68 
Ind. Cas. 881 (P. C.). 

-—S. 32 (5) and (6/—Special knowledge—Servant 

of the family. 

Where in order to prove a family pedigree, the 
statement of a servant of the family is tendered, it 
must be shown that he had special means of knowledge. 
When there is no such proof, it is not admissible under 
S 32, Evidence Act. A.I.R. 1936 Oudh 340=163 
Ind. Cas. 770. 


24. Special means of knowledge. 

——S. 32— Special means of knowledge—Presump¬ 
tion in case of members of family. 

When a family has migrated from one province to 
another years ago, it is not possible to have in all cases 
anything but hearsay evidence which could be obtained 
from those having special means of knowledge (their 
ancestors) regarding the migration. The family tradi¬ 
tion is necessarily narrated from an ancestor to a 
descendant and it goes on being repeated from one 
person to another in the family. Special knowledge re¬ 
quired by S. 32 (5), Evi. Act should be presumed in 
the case of members of the family. A.I.R. 1943 Nag. 

253= >943 M. L. J. 320=1.L-R. (i 943) Na g- 779 = 
208 Ind. Cas. 211. 


-S. 3a (5)—General agent — If has special 

means of knowledge. 

The fact that a man is the general agent of another 
does not by itself justify the conclusion that he has 
special means of knowledge with regard to the memberg 
of his employer’s family. A.I.R. 1943 Oudh 316 = 209 
Ind. Cas. 310. 


-S. 3a (5)—Statement of old man related to 

family- Presumption of special means of know¬ 
ledge. 


A statement of the nature described in S. 32 (5), 
Evi. Act made by an old man, admittedly relating to 
the family, can be admitted in evidence, by presuming 
that he had special means of knowledge. A.I.R. 1943 
Oudh 91 = 1942 O.W.N. 657= 18 Luck. 346=205 Ind. 
Gas. 433. 



S. 3a (5)— Matters which could not be within 
ge of witness. 

Witnesses should not be permitted to give their testi- 

^ which could not be within their own 
jut first stating the source of their 
informk 1 ime. trouble and expense would be saved 
m*. (5/V>«*'32, Evidence Act, is properly applied and 
witnesses requited 10 prove the statements relied upon 
With proper particularity and with due attention to the 
MqUuement that the person making the statement had 
PWl megns pf knowledge. Jt cpnqot rightly be 


-S. 32 (5)—Special means of knowledge—State¬ 
ment by adoptive mother regarding age of 
adopted son. 

The statement made by the adoptive mother a s 
regards the age of the boy, although it would not show 
her own relationship with him, is admissible. An adop¬ 
tive mother who secs the boy at the time ot the 
adoption, and who would, in all probability, have 
made enquiries about him, is a person who must be 
deemed to have special means of knowledge within 
the moaning of S- 32 (5). A.I.R. 1934 All. 406=1934 
A. L.J. 318 = 3 A.W.R. 529 = 56 All. 766=149 I nd * 
Cas. 781 (F. B.). 

-S. 32 (5)—Relationship—Statement of deceased 

relatives—Special means of knowledge Question 
of fact. 

For the purpose of proving relationship, statements of 
deceased relatives, servants, and dependents of the 
family are admissible and in every instance, it must 
be a question of fact as to whether the person who 
made the statement had special means of knowledge. 
A.I.R. 1932 Mad. 198 = 35 L. W. 73 = 1932 M.W.N. 
31=55 Mad. 40 = 62 M.L.J. 116=139 I nd * Ca8 ‘ 68 *- 

-S. 3 2—Will—Statement as to division in 

family—Admissibility. 

Ab to the question relating to the admissibility of 
the recital in a Will that testator had become divided 
from his coparceners: 

Held, that it was admissible in evidence and the 
weight to be attached to it depended upon the circum¬ 
stances of each case. (’34) *934 M.W.N. 673. 


_S. 3 2—Statements of deceased members of 

the family about migration—Evidence of witnes 
■es —Admissibility. 

Where evidence to support immigration of a 
Hindu family from one province into another is of 
witnesses who have heard about it from deceased 
members of the family, it is inadmissible. Clauses 
(5) and (6) of S. 3 ®, Evidence Act, do not apply to 
it. 123 Ind. Cas. 907=A.I.R. 1930 Nag. 267. 
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-S. 32 (5)—Special means of knowledge—State¬ 
ment of a qanungo about relationship between a 
taluqdar’s branch and another taluqdar's branch 
is admissible. 

A qanungo of the taluqdar must be presumed to 
have special means of knowledge as to the rela¬ 
tionship between the different branches of the 
taluqdar. In the character of a qanungo, it is his 
duty to furnish information to the Settlement Court 
on questions relating to title and his statement is 
recorded by the Settlement Officer in the discharge 
of the official duty. 109 Ind. Cas. 422 = 3 Luck. 326 = 
5 O.W.N. 299=A.I.R. 1928 Oudh 307. 

-S- 32 (5)—Special means of knowledge. 

Pedigree—Proof of special means of knowledge 
necessary before admission of pedigree—Relationship- 
far removed in degree—Presumption of special means 
of knowledge does not exist. 69 Ind. Cas. 421 = 9 
O. L.J. 186 = 26 O. C. 109=A.I.R. 1922 Oudh 218. 

-S. 32 (5)—Adoptee—‘Special means of know¬ 
ledge.’ 

A person’s statement about his being the adopted 
son of a particular person—Adoption taken place 
when he was very young—He should still be regarded 
as having “special means of knowledge.” • 68 Ind. Cas. 
566=A.I.R. 1921 Nag. 153. 


-Ss. 32 (5) and 49—Special means of knowledge 

—Custom—Proof of. 

When direct evidence of instances of a custom is 
not available, persons having special means of 
knowledge are permitted to testify to it either by 
their knowledge of the practice of the community 
or their hearsay information from persons having such 
special means of knowledge under Ss. 32 (5) and 49 of 
the Evidence Act. 21 O. C. 276=5 O. L.J. 701 = 48 
Ind. Cas. 767. 

I 

-S. 32—Special means of knowledge—Relation¬ 
ship. 

A statement by a Muzumdar that the estate should 
be handed over to a certain person by name A as 
the sole wife of a Zamindar is admissible under 
S. 32, as made by a person having special means of 
knowledge. (1917) M.W.N. 201 = 33 M. L.J. 277 = 
40 Mad. 871 = 39 Ind. Cas. 263. 


- T" 5, 3 * ( 5 )> S. 21 (1)—Special means of know 
ledge-Statement as to date of birth, when 
admissible. 

. • . . as to the date of birth of a person 

contained m his deposition and m affidavits filed by 
him are admissible in evidence under S. 21 (1) read 
with S. 32 (5) if made by a person having special 
means of knowledge whether personal or hearsay. 
(j 9 l6 ) W» N. 908—3 L, W, 210—33 Jnd. Cat. 

He 


-S. 32, Cl. 5—Special means of knowledge— 

What is. 

It is not necessary that the special means of know¬ 
ledge of a witness should be of a particular character 
in order to make his statement admissible. It is for 
the Court to decide whether the witness had such 
special means or not. 26 Ind. Cas. no (Mad). 


25. Statements after dispute. 
S. 32 (5)—Statements after dispute. 


1 


Statements made after the controversy had arisen 
are not admissible under S. 32(5), Evi. Act. A I.R. 1941 

Oudh 337=194* O.W.N. 33 = 1041 A.W.R. 37=16 
Luck. 551 = 192 Ind. Cas. 131. 


—S. 32 (5)—Statement by husband as to pater¬ 
nity. 

A written statement filed by the father in an applica¬ 
tion for maimenance in which the father denied the 
paternity of the son, is not admissible as a statement by 
the father under S. 32 (5), Evidence Act, in a dispute 
as to the son’s paternity when it has not been made 
before the dispute arose. A.I.R. 1934 P. C. 49=11 

O.W.N. 229 = 39 L.W. 244= 1934 M.W.N. 199=66 
M. L.J. 288=38 C.W.N. 427=1934 A. L.J. 250=36 
Bom. L. R. 394 — 59 C. L.J. 126=12 Rang. 243=3 
A.W.R. 3 * 9 = *47 I**d. Cas. 891 (P. C.). 

\ 

-S. 32 (5)—Statements after dispute. 

Father of plaintiff died leaving behind married 
daughter A by his first wile and plaintiffs bom of 
second wife whom he had married in Udki form— A 
suing. for recovery of her father’s property from 
plaintiff’s mother— Udki marriage, held, was not 
proved—On death of her mother plaintiff suing to 
recover possession, as unmarried daughter, of her 
father’s property from A— Plaintiff relying on deposi¬ 
tions in revenue inquiry which was held under S. 71, 
Bombay Land Revenue Code; 

Held, that the depositions in the heirship proceedings 
were inadmissible in evidence as substantive evidence 
relating to the question of Udki marriage with the 
plaintiff’s mother because the depositions or state* 
ments were made after the question in dispute was 
raised. A.I.R. 1933 Bom. 126 = 35 B 0 m. L. R. 118= 
144 Ind. Cas. 442. 

-S. 32 (5)—Statements of deceased as to exis¬ 
tence of a custom made after controversy arose. 

Evidence, oral or documentary, as to statements of a 
deceased person as to the custom in a family is not ad¬ 
missible if it appears that such statements were made 
after a controversy as to the custom had arisen. A.I.R. 
1933 Oudh 246 = 10 O.W.N. 268=17 R. D. 274-8 
Luck. 445 = 150 Ind. Cas. 282. \ 

-S. 32—Statements of deceased persons after 

dispute—If relevant under Cl. 7. 

Statements made by deceased person after the 
controversy had arisen, and, therefore, inadmissible 
under S. 32, are not admissible under Ss. ^8 and ^9 pf 
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the act. Nor can they be admitted under S. 32, cl. (7), 
either. “Statements,” cannot be called “instances” 
though the whole litigation ending with the judgment 
may be an instance. A. I. R. 1933 Oudh 246=10 
O.W.N. 268=17 R. D. 274=8 Luck. 445=150 Ind. 
Cas. 282. 

-S. 32 (5)—Statement as to adoption of party 

made in prior suit—After dispute. 

Statements regarding the fact of adoption of the party 
in a suit, made in previous suits in which the question 
of adoption was directly in issue, should not be admitted 
in evidence in a subsequent suit under S. 32 (5), if they 
were not made before the question in dispute was 
raised. A.I.R. 1932 Mad. 198 = 35 L- W. 73= *932 
M.W.N. 31=62 M.L.J. 116=55 Mad. 40= *39 I« d * 
Cas. 684. 

-S. 3a—Statement after dispute. 

Statement made after a dispute has arisen is not 
admissible. 25 A.L-J. 86i=A.I.R, 1927 All. 818. 

a6. Statements against interest. 

(a) Admissibility of 

(b) Principle of 

(c) Value of 

(d) Whether amounts to. 


a6 (a). Admissibility of. 

— S. 3a (3) —Statements made by a deceased perron 
against his pecuniary interests are relevant under S. 32, 
Evidence Act. A.I.R. 1942 Oudh 130=1941 A.W.R. 
397=1941 O.W.N. 1290 = 43 Cr.L.J. 280=197 Ind. 
Cas. 839. 

-S. 3a (3)—Cancelled Will. 

A cancelled Will is admissible under S. 32, Evidence 

Act, if it is used in support of a statement made by the 

testator in the interest of other persons, his sons, and 
against his own interest. A.I.R. 1939 Nag. 274=1939 
N.L. J. 421 = 185 Ind. Cas. 210. 

-S. 3a—Statements against interest—Admissi¬ 
bility of. 

■ D ispute regarding nature of land—Recitals in sale 
deeds in favour of one party to suit showing nature of 
same land are admissible under S. 32. 1930 A.L. J. 5^4 
= A.I.R. 1930 All. 299. 

— ■ ’ B . 3a (3) — Statements against interest— 
Admissibility of. 

Where a person sentenced to death for murder 
makes a statement to a Magistrate about the 
time of his being hanged that the approver appointed 
to give evidence in the case, who had previously 
retracted his confessions, was not involved in the crime, 
the statement may be ad mi ssible under S. 3 ? ($)• 
|nd. Cas- 45 ?=A 4 .R. * 9 ?° Nag. 259 . 


—26. Statements against interest. 658 

-S. 32 (3) — Statements against interest— 

Admissibility of. 

(Obiter) —Whore the question, whether there was 
partition between the ancestors of the parties 
or not, is in issue, the statements made by the 
deceased anccjtors of the parties to the effect that 
there was partition arc admissible in evidence as 
they are statements against the proprietary interest of 
the pci sons making them. A.I.R. 1929 Nag. 131. 

-S. 32 (3)—Application of. 

An admission against interest by a Hindu widow 
that she borrowed a loan for a particular purpose 
cannot be split up into two parts making one part 
admissible and the other inadmissible, but must be 
admitted as a whole for the purpose of ascertaining 
the purpose and nature of the loan under S. 32. 
94 Ind. Cas. 13 = 5 Pat. 168=7 P-L-T. 573= A.I.R. 1926 
Pat. 255. 

-S. 32 (3) — Statements against Interest- 

Admissibility of. 

Statement in sale-deed that a certain sura 
alone is due from the executant thereof on 
account of a promissory note executed by him is 
admissible for controverting the presumption that a 
promissory note is executed for consideration and show¬ 
ing that only a part of the consideration really passed. 
78 Ind. Cas. 1033 = A.I.R. 1925 All. 130. 

- S. 32 (3)—Statements against interest—Ad. 

missibility of. 

Declarations made by persons in disparagement of 
title to land, if made'whilst in actual possession, are 
admissible in evidence under S. 32 (3) of the Evidence 
Act. 63 Ind. Cas. 685= 14 S L R. 1 37 - 

-S. 32 ( 3 ) — Statements against interest— 

Admissibility. 

A statement made by the manager of a joint 
Hindu family, since deceased, that he bought 
properties out of bis own earnings as a provi¬ 
sion for the son-in-law and in his name, is admis¬ 
sible in evidence against the surviving membeis 
of the family who claim that the property was 
acquired benami for the joint family. 40 All. 
159 = 21 C.W.N. 1065 = 20 O.C. 211=2 P L.W. 160 
= 33 M.L-J. 180=15 A.L J. 684=19 Bom L. R. 737 
= 22 M.L.T. 121=26 C.LJ. 267 = 6 L.W. 509 = 
( 1917 ) M.W.N. 477 = 4 O.L. J. 762 = 44 I.A. 201 = 
40 Ind. Cas- 988 (P-C.). 

-S. 32 (3)— Statements against interest — 

Documents not inter partes — Boundary 
dispute. 

Recitals in documents not inter partes are 
ordinarily irrelevant unless the statements in the 
documents can be brought within S. 32 of the 
Evidence Act. Statements in documents not 
inter partes limiting the interest of the execu¬ 
tants by declaring the boundaries of certain land 
fall within S. 32 cl. ( 3 ) and are, therefore, admis¬ 
sible in evidence. 53 Ind. Cas. 863 (Cal). 
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— —S. 32 (3) — Statements against interest 
—Recital in document—Admissibility. 

A recital in a deed of sale, that the land con¬ 
veyed is lim-ted by certain boundaries is an 
admission that his proprietary interest does not 
extend over any land outside the boundaries 
mentioned, and as such is admissible under S. 

32(3). 21 C.W N. 996=25 C.L.J. 619 = 45 Cal. 159 
= 41 Ind. Cas. 116. 

7 -S. 32 (3) and S. 18—Statement against 

interest. 

The statement of the vendor in a sale deed as 
to the ownership of a land included as a boundray 
of the landlord is relevant under S. 32 (3) as a 
statement against interest and is evidence against 
the vendee and strangers. But such a statement 
cannot be proved against the vendee as an admis¬ 
sion under S. 18. 34 Ind. Cas- 834 Oudh. 

-S. 32. Cl. (3)—Statements against interest 

—Cess Act, S. 95 —Road cess return filed 
by Hindu widow—Admissibility in evidence 
in favour of reversioner. 

A Road cess Return filed by a Hindu widow 
while she was in possession of the estate, is 
admissible in evidence under S. 32 (3) in favour 
of the reversioner and S. 95 of the Cess Act 
does not bar its admissibility. 18 Cr.L.J. 633 = 22 
Ind. Cas. 594. 

-S. 32 (3) and (7)—Statements by donor 

at the time of registration of the Will. 

Statements made by the testator at the registra¬ 
tion of the Will and in judicial proceedings r« lat- 
ing to the property comprised in the bequest 
to a charity are admissible under Ss. 6 and 32 of 
the Evidence Act. 37 M.L.J. 489=47 Ind. Cas. 
611. 


S. 32 ( 3 ) — Statements against interest— 
Conditions of admissibility. 

Under S. 32 of the Evidence Act, the tests of 
admissibility of statements against interest 
made by deceased persons are ( 1 ) the deceased 
must have had personal knowledge of the facts 
he was stating; ( 2 ) the facts stated should have 
been to the immediate prejudice of the deceased; 

(3) the statement must have been to the knowledge 

of the deceased, contrary to his interest and 

(4) the interest must be either pecuniary or pro- 

pnetary. (1916) 1 M.W.N. 208 = 3 L.W. 210=33 
Ind. Cas. 969- 


S. 32 , Cls. 3 and 2 , Ss. 
ments against interest. 


11 and 12—State- 


land in a conv **y a nce that th, 

statement l° u certa,n boundaries makes ; 

admits that MiT 8 l* h i* , propr,e,ar y interest as i 
land I lan J do f snot extend over an. 

admic.°'k S ^ boundaries mentioned and i' 
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—S. 32 , Cl. ( 3 )—Statement against interest— 
Admissibility. 

A statement made by a person against his own 
r # est 1S admissible in evidence under S. 32 
Cl. ( 3 ) of the Evidence Act. ( 1911)1 M.W.N. 
368=11 Ind. Cas. 380 . 


26 (b) Principle of. 

S. 32 ( 3 ) — Principle of — Applicability — 
Party making statement n 0 t knowing it to be 
against his interest. 


The principle upon which hearsay evidence is 
admitted under S. 32 (3), of the Evidence Act is 
that a man is not likely to make a statement 
against his own interest unless true, but this 
sanction does not arise unless the party knows 
the statement to be against his interest. 76 I. A. 
255 = 63 L. W. 45 = 54 C.W.N. 233 = A.I.R. 1950 
1 = 1 95° A. L.J. 134 = 1950 A.W.R. 220 = 
(1950) 1 M. L. J. 163 (P.C.). 


S. 32 ( 3 ) Principle of—Admission of decea¬ 
sed as to receipt of documents got by criminal 
breach of trust—Liability for prosecution— 

Admissibility. 

According to S. 32 ( 3 ) of the Evidence Act, 
the statement of a deceased person which 
exposes him to a criminal prosecution or a suit 
for damages is admissible. Where a deceased 
has made statements to a witness as to the receipt 
of certain documents from a person accused of 
criminal breach of trust in respect of them and 
also as to his anxiety to ascertain their 
contents to find out how they could be useful 
to him, they are admisssible as they expose him 
to prosecution for abetting criminal breach of 
trust or for himself misappropriating the docu¬ 
ments. 51 Cr. L. J. 1139 =A.I.R. 1950 Kutch 52 . 


S. 32 ( 3 ) — Principle of — Applicability- 
Statement by person against whom there 
is already evidence leading to his prosecu¬ 
tion and conviction—Admissibility. 

The principle underlying S. 32 ( 3 ) of the 
Evidence Act is that when a person makes a 
statemet rendering him liable to criminal prosecu¬ 
tion, the statement is likely to be a true statement. 
But wl»en there is already against him evidence 
which would inevitably lead to his prosecution and 
conviction, a statement made by him cannot 
be admitted in evidence under S. 32 ( 3 ). The 
S ^ t,0 “ does not app,y in such a case. 25 Pat. 

«n _2 A 28 , I> nd-Cas - 567 =48 Cr .L.J. 242-13 B.R. 
250=A.I.R 1947 Pat. 90 =27 P.L-T. 298. 
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-—S. 32 (3)—Principle of—Statement remotely 
against interest —Admissibility. 

The sanctity attaching to a statement by a 
person who is dead, on the ground that it was 
against his interest to make it, must depend upon 
the measure of that interest; and when it appears 
that the statement was probably to the immediate 
interest of the person who made it, the fact that 
more remotely, it was against his interest do's 
not afford much guarantee of its truth. A.l.R. 
1939 Sind 145 = 1 . L. R. ( 1941 ) Kar. 573=183 Ind. 
Cas. 67 . 

- S. 32 ( 3 ) —Application to detrimental state¬ 
ment of Hindu widow desiring to adopt. 

The principle upon which statements coming 
under S- 32 ( 3 ) are regarded as admissible in evi¬ 
dence is that in the ordinary course of affairs a 
person is not likely to make a statement to his own 
detriment unless it is true. But this sanct on is of 
no use in the case of a Hindu widow who, after a 
lift-long enjoyment of her husband’s property, de¬ 
sires at the end to pa^s it on to her relations, and 
for this purpose goes through the form of adopting 
her brother’s grandson, toeffecluate which she is 
bound to allege authority from her husband. 122 
Ind. Cas. 8=1930 A.L.J. 122 = 7 O.W.N. 295 = 34 
C.W.N. 369=32 Bom. L R. 487=51 C.L.J. 230 = 57 
I.A. 14 = 52 All. 1 = A.l.R. 1930 P.C. 79 = 58 M.L.J. 
446 (P.C.). 

- S. 32 (3)—Principle of—S'atement and not 

document to be against interest. 

Under S. 32 ( 3 ) it is the statement and not the 
document containing the statement which must be 
against the prop'ietarv interest of the person 
making it. 1910 M.W.N. 668 and 1914 M.W.N. 779 , 
Foil.; 22 W.R. 231 , Diss. from. 

Parties making statements which are not 
material to their interests have no occasion to be 
accurate. It is for this reason that a stat* ment to 
be admissible must be aga'n«t the interest of the 
person making the same. 107 ind. Cas. 293 = A.l.R. 
1928 Mad. 105 . 


26 (c) Value of. 

— 7 S. 32 (3). —Mortgage by trustee of mosque— 
Suit for redemption by successor of trustee— 
Former suit against trustee resulting in compro¬ 
mise-decree declaring suit prop*, rty as mosque 
property—Compromise-decree is admissible under 
S. 32 (3) and is sufficient to establish title of 
mosque. A.l.R. 1941 Mad. 666= ( 1041 ) 1 M.L.J. 
754=1941 M.W.N. 532 = 53 L.W. 731 = 198 Ind. 
Cas* 309. 

S. 32 ( 3 )—Statement against interest—Evi¬ 
dentiary value of. 

' r ■ a 

So far as a statement against the pecuniary 
0 ? proprietary or other interest of the person 
if i t concerned, such statement may be 
fiVen it) eyidence agginjt third persons, provided 


that the reference to such third persons is not 
foreign to that poit’on of the satcnunt which is 
against the interest of the declarant. But 
although the whole stati ment of a deceased 
per son is admissible m evidence, the value which 
the Court will attach to such ev dence w 11 
depend in each rase upon a variety of circum¬ 
stances. If the statement happens to be recorded 
in a document it must natutally possess greater 
value than when it depends upon the evidence of 
a witness who purports to have heard it. The 
Court in each case will also have to consider 
whether or not the statement in quest on bears 
on its face the appearances of truth, also the 
circumstances under which it came to be made, 
and whether or not the deceased person had a 
motive in makii g it or an object in naming the 
particular person whom he charges w th compli¬ 
city in the crime in question. These are all 
matters which affect the weight of the evidence 
and not its adnvss bil tv. 89 Tnd. Cas. 252=26 
Cr.L. J. 1308 = A.l.R. 1926 Lah. 54 . 


26 (d) Whether amounts to. 

-S. 32 ( 3 )—Deed of gift —Statement that the 

property is donor’s—If falls under. 

In order to determine whether a certain state¬ 
ment is aga ; nst the pecuniary or proprietary 
interest of the person making it, the Court must 
look to the statement itself and not to the nature 
of the transaction in the course of which the 
statement is made. Where the statement made by 
a donor in a deed of gift amounts to an assertion 
that the property gifted is his property, such an 
assertion canrot be held to be a statement 
against tbe pecuniary or proprietary interest of 
the donor and rs not, therefore, adnvssihle under 
S. 32 . cl. ( 3 ), Evidence Act. A.l.R. 1940 Pat. 
16 = 20 P.L.T. 877 = 6 B.R- 33=184 Ind. Cas. 246 . 

-S. 32 ( 3 ) ( 7 ) —Statement against interest— 

Whether amounts to. 

A statement contained in a deed of 
adoption that the sons of adopter were 
suffering from virulent and incurable form of 
leprosy at the time of adoption is a relevant fact 
deciding whether adoption during life-time of 
those sons was valid or not and is admissible in 
evidence under S. 32 ( 7 ), Evidence Act, and 
where the sons suffering from leprosy have 
attested the deed, they may be deemed to have 
acquiesced in the truth of that stat< ment which 
is against their pecuniary inter* st and the state¬ 
ment is admissible under S. 32 ( 3 ), Evidence Act 
also. A.l.R. 1931 Mad. 264 = 33 L.W. 269=1931 
M.W.N. 501 = 61 M.L.J. 19=54 Mad. 576 = 13 ; 
In<J. Cas. 9 t 
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-S. 32 (3)—If applies. 

The statement by a person since dead that 
certain lands lie on the boundary of the land 
forming the subject-matter of the document 
cannot be regarded as having been made against 
the pecuniary interest of the person making it 
under S. 32 (3). A.I.R. 1926 Cal. 948, Foil. 101 

Ind. Cas. 542 = 45 C.L. J. 138 = A.I.R. 1927 Cal. 918. 

/ 

-S. 32 (3)—Applicability. 

Attesting with knowledge a document showing 
that the attestors have no interest in the land 
passed by the documents, amounts to a state¬ 
ment against interest and is admissible under 
S. 32. 79 Ind. Cas. 2=19 M.L.W. 494 = 1924 
M.W.N. 451 = A.I.R. 1924 Mad. 542. 

-S. 32 (3)—Statement by members of a 

community regarding rule of succession is 
one against interest. 

A statement by some members of the Rajgond 
community that amongst Rajgonds a son takes 
interest by birth is a statement against the pro¬ 
prietary interest of the declarant and therefore 
is clearly admissible in evidence under S. 32 (3). 

78 Ind. Cas. 185 = A.I.R. 1924 Nag. 330. 

-S. 32 (3)—Statement not against pecuniary 

interest. 

A statement by a plaintiff as a . witness that her 
father told her that he had mortgaged the land 
in suit to the defendant is inadmissible under 
S. 32. U.B.R. (1915) II, 56 = 29 Ind. Cas. 607. 

-S. 32, Cl. (3) -Statement contrary to pro¬ 
prietary interest—Landlord's statement about 
tenancy. 

A statement by a deceased landlord that there 
was a tenant on the land is a statement against 
the landlord’s proprietary interest and, therefore 
admissible under Cl. 3, S. 32, of the Evidence 
Act. (1904) 31 C. 965. 

7 -S. 32, Cl. (3) —Statement made against 

interest — Preliminary enquiry under the 
Merchant Shipping Act—Statements not 
challenged. 

The refusal of a party to reject a charge 
made in a Court of Justice or to cross-examine 
or contradict a witness or to reply to an affidavit 
may afford a strong presumption that the 
imputations made against him are correct. Held, 
that a statement made by the master of the ship 

ol the defendant company that he was negligent 

* n ma tter of a collision and made in the 
presence 0 f the defendants who did not care to 

350 751 WaS ac * m ‘ ss *^ e * n evidence. (1908) 


—26. Statements against interest. 664 

without unreasonable delay or expense. 86 Ind 

Cas. 576=21 M.L.W. 210=A. 1. R. 1925 Mad* 
444. 

28. Verbal statements. 

-S. 32—‘Verbal statements’—Meaning of. 

The questions put to the dying person who 
could not speak and the signs made by him taken 
together amount to verbal statements within the 
meaning of S. 32 of the Evidence Act. 41 C.W.N. 
513 (P.C-), foil. T.L.R. (1949) Nag. 301 = 1949 
N.L.J. 354=A. I. R. 1949 Nag. 405 = 3 A.I.Cr.D. 
6 O 7 . 

-Ss. 32 (1), 8 —Verbal statements—Gestures 

of deceased in reply to questions—Admis¬ 
sibility. 

% 

Per Broomfield, J.—Gestures of the deceased 
shortly before his death in reply to questions 
put to him as explained by the questions will be 
relevant as conduct under S. 8 , Evidence Act^ 
although it is doubtful whether his gestures in 
reply to the questions put to him or the questions 
put to him taken together with his gestures in 
reply to them, could, without straining of 
language be regarded as a verbal statement made 
by him within the meaning of S. 32. 

Per Wassoodew, J.—The form °f the question 
cannot affect the admissibility of the signs if 
such signs are rendered admissible under the 
Evidence Act. The evidence of this kind is 
admissible under S. 32, not under S. 8 . A.I.R, 
1936 Bom. 372=38 Bom. L.R. 818=37 Cr.L.J* 
1140 = I.L.R. (1937) Bom. 68=165 Ind. Cas. 422. 

-S. 22—Verbal statements—Questions with 

answers by signs owing to throat being cut 
are admissibe under Cl. (1). 

Where the man’s throat had been cut and he 
could not speak but he was said to have replied 
to the questions put to him by means of signs. 

Held, that the questions put to the deceased 
and the signs made by him taken together might 
properly be regarded as “verbal statements” 
made by a person as to the cause of his death 
within the meaning of S. 32. 7 All. 385 (F.B.); 
1922 Cal. 402, Foil. 84 Ind. Cas. 552=5 Lah. 
305 = 26 Cr.LJ. 328=A.I.R. 1924 Lah. 581. 


27. Unreasonable delay or expense. 

S. 32 — Unreasonable delay or expense. 

In a case in Madras, the mere fact that a 

7^*1 ?^ apP \ ns t ^. live at Rangoon is not a ground 
fpr holding that his evidence cannot be procured 

• 


——S. 32—‘Verbal statements*. 

Signs made by the deceased in answer to ques¬ 
tions amount to ‘a verbal statement.’ 77 Ind. 
Cas. 993 = 49 Cal. 600=26 C.W.N. 414-25 
Cr.L.J. 529=A.I.R. \9Z2 Cal. 409, 
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--S. 32 —Verbal statements—Relevancy of. 

Gestures by the person murdered are relevant 
but not their inteipretation by witnesses present. 
71 Ind. Cas. 353=1 Pat- L-R.Cr. 77 = 24 Cr. L.J. 
129=1 Pat. 401=3 P.L.T. 779=1923 P.H.C.C. 
26 = A.I.R. 1922 Pat. 535. 

29. Miscellaneous. 

-S. 32 (5)—Order of mutation giving effect 

to gift—Reference therein to relationship of 
donee with donor’s husband—Admissibility. 

A reference made in the order of mutation 
giving effect to a gift, to the relationship of the 
donee with the donor's husband is admissible in 
evidence under S« 32 (5) of the Evidence Act, 
although there is no such reference in any state¬ 
ment made by the donor before the Revenue Offi¬ 
cer. In mutation proceedings! it is not the prac¬ 
tice to record the statements of the persons ap¬ 
pearing before the Revenue Officer in the way in 
which statements ot parties or witnesses are usu¬ 
ally recorded in civil or other proceedings. What 
happens is that the Revenue Officer concerned 
puts questions to the parties or other persons 
present before him and embodies the answers 
elicited in the order recorded by him. A.I R. 
1948 Lah. 113. 

-S. 32 (7)—Object of. 

The object of S. 32 (7) of the Evidence Act is 
that the statement must have been made in relation 
to a transaction where it was necessary to make 
the statement. The section aims at keeping out 
gratuitous statements which were either not neces¬ 
sary to Be made at the time and on the occasion, 
when they were made or which it was not the duty 
of the paity who made them to make. A.I.R. 1948 
Pat. 426. 


-S. 32 —Statement of living person—Not 

examined as witness—Inadmissible. 

Statements of living persons not examined as 
witnesses are inadmissible in evidence to prove the 
allegation that the executant was a major at the 
time when he executed the document. 114 Ind. Cas- 
801 = 5 O.W.N. Ill 1 = A.I.R. 1929 Oudh 113 . 

——S. 32—Statement—Person making not prov¬ 
ed to be dead—Appellate Court. 

In the absence of proof of some fact within 
S. 32 , what the appellate Court has to do is to find 
whether or not there was any real contention that 
the writer was still alive and if so grant a remand. 
104 Ind. Cas. 733 = 46 C.L.J. 253 = A.I.R. 1927 Cal. 
855 . 

-S. 32 . 

A statement made by deceased as to who will be 
his successor in case of his failure to have a son is 
inadmissible in evidence under S- 32 . 93 Ind. Cas. 
385 = 42 C.L.J. 280 =A.I.R. 1926 Cal. 1 . 

-S. 32 —Applicability. 

Statements of deceased persons are admissible 
under S* 32 if certain conditions are fulfilled. The 
statements in a deceased person’s will as to the 
time when a certain member of the family left the 
house or as to the restriction imposed upon him by 
a will of a pre-deceased person do not fall within 
any of the clauses of S. 32 . 80 Ind. Cas. 118=16 
S.L.R. 25 =: A.I.R. 1921 Sind 177 . 

-S. 32 —Witness dying during trial after exa¬ 
mination. 

Where a witness in a suit has been fully examin- 
ed arjd cross-examined, S. 32 has no application 
and if the witness happens to die b'eforfc the com¬ 
pletion of the suit, it is not open to either party to 
apply for the admission of a statement made by 
him in a previous suit. 5 Pat. L.J. 164 = 46 Ind.Cas. 
929 . 


—S. 32 (5)—“Question in dispute”—Interpre¬ 
tation of. 


-S. 32—Independent Evidence — Appeal— 

Objection to admissibility. 


The expression “question in dispute" in S. 32 (5), 
Evidence Act must be interpreted as meaning that 
the dispute raised in the latter suit must be iden¬ 
tical, or in substance the same as in the former 
suit. It is not enough that the question was merely 
in dispute in the former litigation, but it must have 
been also directly in dispute. Even if the dispute 
has been raised collaterally, it does not matter. 
33 Mys. H.C.R. 473=28 Mys* L*J. 251. 


- J. 32.— The statement that a document is a 
«opy of the original is admissible where made by 
a deceased person in a document relating to a rele¬ 
vant fact and also as an admission under S. 21. H7 
ind. Cas. 507=33 C-W.N. 578*52 Mad. 453=29 
M-L-W. 804=31 Bom. L.R. 7$6=*4$ CX-J- 566=56 
LA. 146? 1929 M.W.N. 553=A.I.R. 1929 P.C 115 

f ^ 730 (P.C.)v 


Where the document can be brought under S. 32 
of the Evidence Act by proof of the death of the 
person who prepared it or other facts contemplated 
by that section, it can be used not only as corrobo¬ 
rative but as independent evidence. 4 P.L.W. 213 = 
1918 Pat. 145 = 3 P.L.J. 306=44 Ind. Cas. 422. 

——S. 32 —Defamation— Libel—Statement of 
the deceased. 

The statement of a deceased person, even if true 
is insufficient to prove the truth of a libel as it lacks 
the test of cross-examination. A libellous state¬ 
ment of a deceased whose truth would have been 
a complete defence is inadmissible as evidence 
under tnis section- 15 Bom- L.R. 130=19 Ind. Cas. 
98. 


1 
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-S.32 (2) and (5)—Legitimacy—Proof of. 

The appellant’s legitimacy being in question the 
person wiio challenged it was entitled to prove the 
fact that the appellant's deceased mother made a 
statement on a certain occasion that she was a 
concubme of the appellant’s father and not his wife 
under Sec. 32 (2) and (4). 10 Ind. Cas. 188 (Oudh). 

——S. 32, Cl. (7)—Documents “res inter alias 

acta”. 

Documents res inter alias acta will be admissi¬ 
ble against parties even though they did not fall 
within any of the classes of evidence enumerated 
in S. 32 of the Evidence Act, if they would be ad¬ 
missible against persons through whom such parties 
claimed. (1904) 31 C. 871=31 I. A. 127 = 9 

C.W.N. 74 (P.C.). 

-S. 33. Synopsis. 

1 . Adverse party. 

2 . Conditions for applicability. 

3. Consent of parties. 

4. Prior depositions. 

5. Procedure. 

6 . Revision. 

7. Scope. 

8 . Witness dead before cross-examination. 

9. Miscellaneous. 

1. Adverse party. „ 

-S. 33—“Adverse party”—Meaning of. 

The expression “adverse party” in S. 33, -Evi¬ 
dence Act, is used to distinguish that party from 
the party who calls the witness; the distinction 
has nothing to do with the nature of the evidence 
given by the witness. A party calling a witness 
does not become the “adverse party” because • the 
witness gives evidence which favours the adverse 
party or is hostile to the party calling the witness. 
“Adverse party” in the proviso can only refer to 
the party who was the adverse party at the time 
when the deposition was recorded in the first* pro¬ 
ceeding. 49 Cr.L.J. 558=A.I.R. 1948 Sind 122. 


Held, that any delay or expense which might be 
involved was disproportionate to the public 
interests. A.I.R. 1944 Mad. 319=J.L.R. (1944) 
Mad. 687= (1944) 1 M.L.J. 137 = 57 L.W. 108=1944 
M.W.N. 126 = 46 Cr.L.J. 85 = 215 ind. Cas. 242. 

“—S. 33—Transferring evidence from commit¬ 
ting Court to Sessions Court—Expense. 

The evidence of a witness in the committing 
Magistrate’s Court cannot be transferred to the 
Sessions Court merely because “it would be ex¬ 
pensive to retain the assessors until be is served.” 
A.i.R. 1943 Lah. 118 = 45 P.L.R. 151 = 44 Cr.L.J. 
627 = 207 Ind. Cas. 243. 


2 (b) Duty of Court. 

-S. 33—Witness in Committing Magistrate’s 

Court—Deposition of—Use of as evidence at 
trial—Conditions for—Duty of Court: 

Before the deposition of a witness in the com¬ 
mitting Magistrate’s Court is treated as evidence 
at the trial, the reason for such a course being 
adopted should be strictly proved, and unless, the 
Court is satisfied about it, it should not be allowed. 
In the absence of proper explanation for not 
Securing the attendance of the witness at the trial 
it would not be proper to treat his deposition in the 
Committing Magistrate’s Couft as evidence at the 
trial. 54 Mys. H.C.R. 237. 

-S. 33—Previous deposition of witness^- 

Admission in evidence at the subsequent trial. 

Where a witness who gave evidence at a previou 8 
trial and whom the accused had an opportunity to 
cross-examine, died subsequently: 

Held, that the evidence was admissible in the 
subsequent trial of the case. A.I.R. 1932 Mad. 
559 = 37 M.L.W. 134=1932 M.W.N. 857=33 Cr.L.J. 
738=139 Ind. Cas. 203. 


2 . Conditions for applicability. 

a. Death, not found or delay and expense. 

b. Duty of Court. 

c. Proof necessary. 

d. Parties and representatives. 

e. Right and opportunity to cross-examine. 

2 (a) Death, not found or delay and expense. 
See also under 2 (b) and (c). 

. -S. 33—Applicability. 

Murder charge against accUsed-^T’s deposition 
in committing Court important evidence against 
accused—T joining army and was at Muttra— 
Delay and expense, consideration of. 


-S. 33—Statement of living person in 

previous judicial proceeding—Admissibility. 

A conviction based on the statements of living 
witnesses on a prior trial is unsustainable. 12 

P.L.R. 1919. 


——S. 33—Prior deposition—Admission in-»- 
Deponent alive—Admissibility under. 

The record of an admission made in the course 
of evidence given before a magistrate by the agent 
for a party, is not admissible in a subsequent 
litigation when the deponent is alive and available 
for examination. 43 Cal. 707 = 20 C.W.N. 802=14 
A.L.J. 621 «=(19l6) M.W.N. 406^31 M.LJ. 1 = 18 
Bom. LvR. 490=3. L.W. 556=24 C.LJ,- 116=20 
M L T. 267 = 43 LA. 73=33 fnd- Cas. $83 (p.CO- - 
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-S. 33 —Applicability — Conditions — Com¬ 
pliance with—Duty of Court. 

A Court making use of the provisions of S.33 
of the Evidence Act must place on record its 
satisfaction with tlie conditions la>d down in that 
section which justify the admission of evidence 
taken before the comm tting Magistrate. A bare 
statement that the witnesses whose evidence was 
put in under the section are police officers who 
have opted for India and their whereabouts are not 
known, cannot be regarded as sufficient. 1 D.R. 98. 

_S. 33—Applicability—Conditions of—Duty 

of Court to insist on strict judicial proof of 
justifying circumstances. 

A Court, before taking action under S. 33, Evi¬ 
dence Act, should insist on strict judicial proof of 
the fact that in spite of the bona fide efforts of 
the prosecution, they were unable to trace the 
whereabouts of the witness whose previous deposi¬ 
tion is sought to be let in as evidence. 2 A.l.Cr.D. 
126. 

—S. 33—Applicability—Admission of deposi¬ 
tion in committal court at sessions trial— 
Conditions—Duty of court—Consent if cures. 

When evidence given by a witness before the 
committing Magistrate is sought to be put in trial 
before the Court of Session without calling the 
witness, the Judge must satisfy himself that the 
persence of the witness cannot be obtained without 
an amount of delay or expense which he considers 
to be unreasonable. The consent or want of 
objection on the part of the other side will not 
cure the defect* A.I.R. 1944 Bom. 338=46 Bom. 
L.R, 589. 

-S. 33 —Applicability—Admission of wit¬ 
ness’s statement before committing magistrate 
—Condition precedent—Finding on, necessary. 

Before the evidence of a witness given before the 
committing Magistrate can be admitted at the trial, 
the court must arrive at a finding on evidence 
formally and regularly taken and recorded that 
one or other of the grounds specified in the section 
exists. A.I.R. 1945 Cal. 137=I.L.R. (1944) 2 Cal. 
76=46 Cr.L.J. 580 = 219 Ind. Cas. 310. 

-S. 33—Applicability — Requirements—Non- 

observance—Effect. 

The deposition of a witness brought on record, 
without requirements of the section having been 
observed, cannot be treated as evidence. A.I.R. 
1944 Lah. 206=46 P.L.R. 69=45 Cr.L.J. 660 = 213 
Ind. Cas. 355. 

- S. 33—Applicability — Requirements—Duty 

of court to record findings on. 

Before the Sessions Judge can transfer state¬ 
ment under S. 33, he must record a finding that 
any of the circumstances mentioned m that section 
exists and he rolist be so satisfied- A.I-R* 1944 
Lah.377w4$ P.L.R. 135. 


—2. Conditions ior applicability. b/O 

-S. 3 3 —Duly of Court—No finding, as to 

condition of delay and expense being unreasona¬ 
ble—Evidence held, improperly admitted. 

Deposition of important witness in committing 
Court admitted in Sessions Court on production of 
medicial certificate that such witness should have 
rest for some time : 

Held, that before admitting the deposition, the 
Sessions Judge should have come to a finding 
whether it was unreasonable in the circumstances, 
on account of the dcaly or expense which might be 
involved, to postpone the trial for a week in order 
that the investigating officer might be examined. 
Consequently, the evidence was improperly 
admitted. A.I.R. 1943 Cal. 222 = 44 Cr.L.J. 567 = 
47 C.W.N. 271 = I.L.R. ( 1943 ) 1 Cal. 405 = 207 Ind. 
Cas. 106 . 

-S. 33 —Applicability—Duty of court—Bare 

statement that deposition is admitted under 
S. 33 , not sufficient to bring it within terms of 
S. 33 . 

Where a committing Court has recorded the 
deposition of a witness and has presumably admit¬ 
ted it under S. 33 , Evidence Act, but there is 
nothing on the record to show that such evidence 
came within the terms of S. 33 , the bare statement 
“admitted under S. 33 , Evi. Act,” signed by the 
Judge, appearing on the face of the deposition is 
insufficient to bring such evidence within the terms 

of S- 33 - A.I.R. 1939 Rang. 225 = 40 Cr.L.J. 725 = 
183 Ind. Cas- 145 . 

_S. 33—Transfer of deposition in commital 

court—When permissible. 

Under S. 288 , Criminal P.C-, statement made by 
a person before committing Magistrate can be 
transferred to record on Sessions Court only if the 
person is examined as a witness before Sessions 
Judge. When he is not so examined, it is neces- 
sary’for Sessions Judge to hold that the witness 
was incapable of giving evidence within the mean, 
ing of S. 33 , Evidence Act and unless this is done, 
statement tannot he admitted under that section- 

A.I.R- 1934 Lah. 212 = 35 Cr.L.J. 349 = 35 P.L.R. 75 
= 147 Ind. Cas. 234 . 

_S. 33—Duty of court—Statement of witness 

before Magistrate—Transfer to record o f 

Sessions Court. 

The Sessions Judge, before transferring the 
deposition of a witness in the court of the commit¬ 
ting Magistrate to his own record, ought to takq 
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evidence and record proceedings and, if as a result 
of the evidence thus taken, he arrives at the 
judicial decision that the witness could not be 
found or his presence could not be secured without 
an amount of delay or expense, which under the 
circumstances of the case the Court considers 
unreasonable, he can bring his former deposition on 
the record. But if the Sess ons Judge transfers 
the statement of the witness to the record of the 
Sessions case simply because the public prosecutor 
makes a statement before him that the witness 
could not be found the procedure is contrary to law 
and wholly irregular and the deposition of the wit¬ 
ness thus brought on the record cannot be treated 
as evidence. 1930 Cr.C. 1217 =A.I.R. 1930 Lah. 1041 . 


Evidence Act, alleging that the witness is "Seriously ill 
and incapable of giving evidence, the prosecution 
must prove these allegations. No admission by defence 
counsel can relieve the prosecution of the duty of 
satisfying the Court by proper evidence that the wit¬ 
ness is seriously ill. The Law makes no provision 
for an admission by counsel in a criminal case. A.I.R 
1950 Cal. 435=86 C.L.J. 21=4 A.I.Cr.D. 370. 

“ S. 33— Applicability—Conditions—Strict proof 
of. 

Before a previous deposition of a witness can be 
accepted as evidence the contitions mentioned in 
S. 33 of the Evidence Act must be proved to exist. 
The section has to be strictly applied and complied 
with, and the circumstances mentioned therein must 
be strictly proved. 16 Cut. L. T. 141= A.I.R. 10*0 
Orissa 202 = 51 Cr.L.J. 1493. 


-S. 33—Evidence before Committing Magis¬ 
trate-Admissibility in sessions trial—Duty of 
Court. 

Where a witness who gives evidence before the 
Committing Magistrate, leaves the district, the 
Sessions Judge cannot, without taking evidence to 
see whether S. 33 of the Evidence Act has been 
satisfied, admit the evidence given before the 
Committing Magistrate. 88 Ind. Cas. 30 = 7 L.L.J. 
105 = 26 Cr.L.J. 1086 = 26 P.L.R. 458 = A.I.R, 1925 
Lah. 319 . 


-S. 33 and 58—Duty of court while admitting 

Statement of absent witness —Statement of public 
prosecutor—Consent of accused. 


Under S. 33 of the Act it is the duty of the court 
to satisfy itself that the presence of the witness ca nn ot 
be obtained without an amount of delay or expense 
which it considers unreasonable before the statement 
of the witness in a previoijs judicial proceeding can be 
admitted* The mere statement of the public prosecu- 
tor to the effect is not sufijcient» There must be inde- 

C d ?„ t l , eV ’« e - nCe ' I*' 6 t 6; 3 M. 48 ; 4 , C. 60 ,; 5 C. 

958 > Foil. Prim a facie tne consent of the accused or 

his counsel is presumptive evidence of the absence of 

?J e ffi d Nr Ce ' 28 H' 329=17 M.L.T:* 21 4 =fro 15) 
MAV.ISL 229—16 Cr.L.J. 294=39 M. 449 = 28 Ind. 


S. 33 Admissibility of copy of deposition— 
Requisites for. 

Copy of a deposition is not admissible in evidence 
under S. 33 of the Evidence Act, unless the deponent 
is dead or cannot be found or is incapable of giving 
evidence or his attendance cannot be procured without 
an unreasonable amount of delay or expense, and even 
then only when the proceedings are between the same 
parties or their representatives in interest and the 
adverse party in the first proceeding had the opportu¬ 
nity to cross-examine the witness. (1904) 2 A.L.J. 91. 


2 (c) Proof necessary. 

-*—S- 33—Witness incapable of giving evident 
Need for proof—Admission of counsel in eric 
nal case—If sufficient. 

Where evidence of a witness already recorded 
6 wu^ht to be used by the prosecution under S. 


- s - 33 — Former deposition — Admissibility— 

Conditions requisite—Need for proof. 

When evidence given by a witness in a judicial pro¬ 
ceeding is sought to be used under S. 33 of the Evidence 
Act in a subsequent judicial proceeding or in a later 
stage of the same judicial proceeding on the ground 
that the presence of the witness could not be obtained 
without an amount of delay or expense which under 
the circumstances of the case the Court considers to be 
unreasonable, that fact must be proved strictly. 51 
P.L.R. 74=A.I.R. J949 E.P. 228=50 Cr.L.J. 568. 


S. 33—Applicability—Conditions—Proof of. 


Before recourse can be had to S. 33 of the Evidence 
Act on the ground that a witness is incapable of 
giving evidence, that fact must be proved and proved 
6trictly. The conditions laid down by the statute 
must be strictly proved. 51 Mys. H. C. R. 266=25 

Mys. L. J. 69. * 

. * . * •*- 


S. 33 Applicability — Evidence recorded in 
committing Court put in before Court of Sea- 
sion Proof of conditions under section. 

Before the evidence of a witness, as recorded in the 
committing Court, is accepted in the Court of Sessions, 
the prosecution must establish affirmatively by evidence 
m that Court that it is impossible to procure the atten¬ 
dance of the witness for reasons which fall within the 
scope of S. 33 of the Evidence Act. 2 D.R. 276. 


s * 33—Admission of statement of witnesses 
before committing Magistrate at Sessional trial— 
Physical incapacity of witness—Need for strict 
proof— Evidence of medical man, if necessary—Con¬ 
sent of accused—If enough to dispense with proof. 

Where it is desired to have recourse to S. 33 of the 
Evidence Act on the ground that a witness is incapable 
of giving evidence that fact must be proved, and proved 
strictly. It cannot be laid down that in ‘ every * case 
there must be evidence of a medical man. where 
excuse is sought on the ground of physical incapacity. 
In a civil case a party can if he chooses waive the 
pfoof, but in a.crjminal case strict proof ought to be 

fnT\fc hat the Wltn r es l 4 incapablo. of giving evidence, 
and the consent of the abused to the ^cvideacfe being 
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read does not do away with the neceisity of the 
Court being satisfied by proof. It may be that there 
are some matters as to which it would be possible 
for an accused to consent to be taken as proved 
though no strict evidence was given; it there are they 
could only be such as might reasonably be supposed to 
be particularly within the knowledge of the accused. 
Great care must be exercised before admitting a state¬ 
ment made before the committing Magistrate at the 
Sessions trial. In very many of these cares, the accus¬ 
ed is not represented at that stage, so while he has 
the opportunity to cross-examine it is not often that 
this would be effectively done. The previous statement, 
it was held, was wrongly admitted. 72 I A. 270 = 223 
Ind. Cas. 189 = 59 L.W. 92=1946 P.W.N. 49=I.L.R. 
(1945) Lah. 451=12 B.R. 274 = *946 M.W.N. 180 — 48 
Bom. L. . 284=1946 A.I.Cr.D. 7«=I.L.R. (1945) Ka r . 
(P.C.) 366=1946 O.A. ( 1 \C.) 82=1946 A.W R. (P.C.) 

82 = 27 P.L.T. 1=50 C. VV. N. 20i = A.I.R. 1946 P.C. 

1 = (1946) 1 M.L.J. 125 (P.C.). 

-S. 33—Incapacity of witness to give evidence 

at the trial -Proof—Mode of. 

It cannot be laid down that in every case there 
must be evidence of a medical man, where excuse is 
sought on the ground of physical incapacity. That is 
not the law in England, and there }s no reason for a 
different rule to apply in India. There may be many 
cases, in which the facts arc such that the incapacity 
can be proved by a lay witness. A.I.R. 1946 P C. 1 = 
1945 A. L.J. 550=12 B.R. 274 = 50 C.YV.N. 201 = 
( 1946 ) 1 M.L J. 125 = 27 P.L.T. 1 = 59 M. L.W. 92 = 
292 Ind. Cas. 189 (P. C ). 

S. 33—Death of witness after examination-in¬ 
chief but before cross-examination — Proof of, 
Whether necessary. 

When a witness is examined-in-chief but on the 
day fixed for his cross-examination the Court is in¬ 
formed that he h dead it is not incumbent upon the 
Court to require the proof of the death of the witness 
in the absence of any suggestion by the other party 
that he is not in fact dead but for some reason or 
Other is keeping out of the way. A.I.R. 1946 Pat. 
384=12 B.R, 527 = 224 Ind. Cas. 402=47 Cr.L.J. 614. 

'S. 33—Whereabouts of witness known. 

When the whereabouts of the witness were known 
to the prosecution agency and the failure of -the witness 
to appear was due to the failure of the prosecution 
agency to issue a summons for the witness in good 
time the use of S. 33, Evidence Act is improper. 
A.I.R. 19,13 Lah. 89 = 44 Cr.L.J. 552=45 P-L-R* 82 = 
207 Ind. Cag. 32. 

--S. 33 — Witness not appearing at sessions 

trial. 

To prove age, prosecution producing horoscope and 
the maker thereof in committing Court—Witness sum¬ 
moned in Sessions Court but not appearing—Prosecu¬ 
tion cannot rely on S. 33—Sessions Judge can rightly 
refuse to admit the evidence given in committing 
Court, in the Sessions Court. A.I.R% 1934 Cal. 766= 
3® Cril/J. 364* 153 Ind. Cas/ 493. 

*-F. Y. D.—22. 
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-S. 33— Proof of — Strict compliance with re¬ 
quirements essential. 

A previous deposition can be admitted in evidence 
only under the provisions of S. 33, Evidence Act, 
but before it can be placed on the record of a crimi¬ 
nal trial the Court must decide judicially that a 
proper effect had been made on behalf of th^ prosecu¬ 
tion to secure the presence of the witness, that in 
spite of that effort he had not been traced and could 
not be found out, or that lie was incapable of giving 
evidence, or was kept out of the way by the adverse 
party, or his presence could not be obtained without 
an amount of delay or expense which, under the 
circumstances of the case, the Court considers un¬ 
reasonable. 30 Mad. 449; 41 Cal. 601; A.I.R. 1925 
Lah 418, Foil. 

The fact that the counsel for tl e accused gave 
his consent docs not make any difference. 11G Ind. 
Cas. 329=10 Lah. 837 = 30 P.L R. 192 = 30 Cr.L.J. 
623=1929 Cr. C. 85 = 13 A.I.Cr.R. 34=A.1.R. 1929 
Lah. 542. 

*-33— Incapable of giving evidence—Illncs? 

the cause—Examining the doctor if essential for 
proof of. 

Facilities for obtaining qualified doctors in Eng¬ 
land are very different from those in India, and 
thus it cannot be accepted as a proposition of law 
that it is absolutely necessai y to examine a quali¬ 
fied medical practitioner before evidence can be accepted 
under S. 33 of the Evidence Act when the wir 
ness is ill and thus unable to attend. 103 Ind. Cas. 
846 = 31 C.YV.N. 908=28 Cr. L-.J- 766 = A.I.R 1927 
Cal. 679. 

✓ 

- - S. 33 — Compliance with section—Strict proof 

of compliance with the provision is necessary specially 
in a murder trial—Reasons should be recoidrd before 
admission of evidence. 

Per May Oung, J. — The power given b’, S. 33 
requires to be exercised with great caution arid the 
Court must insist on strict proof before holding 
that the requisite conditions have been satisfied. 
More especially is this necessary where a man is 
being Irhcl for his life and the evidence sought to 
be put in is of signal importance. Moreover, it is 
essential that a Judge or Magistrate admitting 
such evidence should either in his judgment or pre¬ 
ferably in a separate order record his reasons for 
doing so. 

Per Lentaigne, J. — The section pre-suppoieg a 
consideration of the grounds for admission of the 
deposition prior to the admission of the evidence 
and it the grounds and reasons are record'd prior 
to the admission of the deposition as evidence, the 
order constitutes a more convincing proof ol the 
considered adequacy of the grounds than a passage 
in a judgment subsequently written which in a case 
near the border line might easily assume the appear¬ 
ance of a subsequent statement of excuses for a 
previous ill considered action. 78 Ind. Cas. 817= t 
Rang. 512 = 2 Bur. L-.J- 205=25 Cr.L.J. 257 = A.I.R. 
1924 Rang. 2^9. 
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8- 33 - Evidence taken in another case is inadmis¬ 
sible unless requirements of S. 33 are satisfied. 74 Ind. 
Gas. 860=25 O.C. 142 = 24 Cr.L.J. 828 =A.I.R. 1922 

Oudh 254. 


33 —Prior depositions recorded in a criminal 
trial Admission cf—No proof of conditions 
precedent in. 

I11 the absence of proof of the circumstances specified 
m S. 33 of the Evidence Act, the importing in bulk in 
a civil suit of depositions of witnesses recorded in a 
criminal trial is a serious irregularity. The depositions 
could not be used to support the evidence the witnesses 
gave in civil suit. Nor could they be used to contradict 
the witnesses without giving them an opportunity to 
tender their explanation or to clear up the particular 
points of ambiguity. 39 Bom. 441=13 A.L.J. 570= 
19 G.W.N. 729=17 Bom. L. R. 527=22 G.L. J. 1 = 
= 29 M.L- J. 34 = 18 M.L.T. 1 =(1915) M.W.N. 484 = 
2 L.W. 611=42 I.A. 135 = 29 Ind. Ca6. 639 (P.G.). 


——S. 33—“Cannot be found”—Proof of. 

A mere statement of a police officer that a witness is a 
man of another district and cannot be found is not a 
sufficient ground for the reception of evidence under 
S. 33. 41 C. 601 = 15 Cr.L.J. 713 = 26 Ind. Cas. 161. 

-S. 33—Depositions of witnesses. 

Deposition of witnesses in previous proceedings 
between the parties can be admitted in their entirely 
provided the requirements of S. 33 of the Act are 
fulfilled. 15 G.L. J. 621 = 13 Ind. Cas. 678. 

2 (d) Parties and representatives. 

-S. 33—Evidence taken in proceeding before 

Magistrate in Simla—Admissibility in subsequent 
proceeding in Koti State. 

Evidence taken in a proceeding under S. 411, I. p. 
Code, in the Court of a Magistrate in Simla, can be 
received as evidence under S. 33 of the Evidence Act in 
a subsequent proceeding under S. 411, I. p. Code, in 
Koti State, although the former proceeding was between 
the Crown and the accused and the subsequent procee¬ 
ding is between Koti Darbar and the accused. Explana¬ 
tion to S. 33, Evidence Act, makes it clear that a 
criminal trial or inquiry shall be deemed to be a 
proceeding between the prosecutor and the accused. 
The prosecutor in both the proceedings are owners 
whose articles were stolen. A.I.R. 1949 H.p. i 5=5 i 

Cr.L.J. 160. 

% 

-- S - 33 —Applicability—Defendant not a party— 

Persons dead when their depositions tendered in 
evidence. 

Where the depositions of certain persons were record¬ 
ed in a case to which the defendant was not a party 
and those persons w ho had deposed had 
been dead on the date on which their 
depositions were tendered in evidence the 
depositions do not fall within the ambit of S. 23. 
Evidence Act, and arc inadmissible in evidence. AIR 
1942 Mad. 528=1942 M.WN. 272= (1942) 1 M. L.’r.’ 
485 = 202 Ind. (Jas. 274. 


S. 33 Statement in previous proceedings not 
between same parties. 

Where the previous proceedings and the present 
proceedings are not between the same parties, the 
statements made in the previous proceedings are not 
admissible under S. 33, Evidence Act, in the subsequent 
proceedings. A.I.R. 1941 Oudh 337= 1941 O.W.N. 33 
= 16 Luck. 551= * 94 i A.W.R. 37=192 Ind. Cas. i 3 t. 

S. 33 Applicability—Previous suit not bet¬ 
ween same parties. 

When parties to the subsequent suit are not the same 
as those to the previous suit nor are they representatives 
of the parties to the previous suit, a deposition of 
a witness in the former suit cannot be accepted as 
evidence in the subsequent suit. A.I.R. 1938 Rang. 170 
= 177 Ind. Cas. 547. 


-33—Proviso—Statement of descendant in 

former case a s to whether ancestor was thekadar— 
Admissibility. 


The statement of the descendant of a person who had 
produced the papers in a previous case about his ances¬ 
tor being thekadar of a village is admissible under 
S* 33 » Evidence Act, when the issue is whether the 
ancestor was such thekadar or not. A.I.R. 1935 

Oudh 289=1935 O.W.N. 387=1935 R. D. 171 = 

11 Luck. 35= 154 Ind. Cas. 965. 


- S * 33 > Proviso z—Conditions of admissibility 

in subsequent proceeding. 

• • 

Proviso 1 to S. 33, Evidence Act, means “provided 
that the first proceeding was between the .parties to 
the second proceeding or between representatives in 
interest of the parties to die second proceeding.” 


The person who is called by the proviso a ‘represen¬ 
tative in interest’ of another is a person who was a party 
to the first proceeding. The first proviso requires that 
the party to the first proceeding should have represented 
in interest the party to the second proceeding in rela¬ 
tion to the question in issue in the first proceeding to 
which “the facts which die evidence states” were rele¬ 
vant. It covers not only cases of privity in estates and 
succession of title, but also cases where both the 
following conditions exist, viz., (1) the interest of the 
relevant party to the second proceeding, in the subject- 
matter of the first proceeding, is consistent with and 
not antagonistic to the interest therein of the relevant 
party to the first proceeding, and (2) the interest of 
both in the answer to be given to the particular 
question in issue in the first proceeding is identical. 


What. S. 33 intends is to allow the admission of evi- 
dence given in a former proceeding, which it i6, for die 
specified reasons, impossible to give in a later procee¬ 
ding, subject to the protection which the provisos afford 
to the party to the later proceeding against whom the 
evidence is tendered. What the first proviso aims at 
securing is that the evidence shall not be admitted 
unless the person who tested, or had the opportunity of 
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feting the evidence by cross-examination, either is him* 
self, or represented the interests of the party to the later 
proceeding against whom the evidence it tendered, 
i. e., that he was (in the latter case;, in effect, fighting 
that person’s battle as well as his own. A.I.R. 1933 
P.C. 202=1933 A. L.J. 1039 = 38 M. L W. 409 = 65 
M. L. 1 - 479=35 Bom. L. R. 1076= 58 C.L.J. 305 = 
1933 M.W.N. 1191 = 38 C.W.N. 1=15 P.L-T. i = 57 
Mad. 1 = 60 I. A. 336=145 Ind. Cas. 216 (P.C.)- 

[Overrules 15 Beng. L.R. i; Reverses A.I.R. 1928 

Mad. 994=55 M.L.J. 894 (F.B.)]. 


in relation to partnership transactions or joint contracts 
and must be regaided as privies in estate and arc 
included in the expression “representatives-in-interest ’ 

in proviso to S. 33. 101 lnd. Cas. 289 = 5 F at - 777 = 8 

P.L.T. 5io = A. 1 .R. 1927 Pat, 61. 

-S. 33—Applicability—Previous suit not bet¬ 
ween same parties. 

A Court has no jurisdiction to decide a matter on 
evidence recorded in another proceeding to which the 
applicant was not a party. 27 Ind. Cas. 704 (Cal.). 


-S. 33—Different parties. 

A deposition of a witness made in a previous suit 
cannot be accepted as evidence in any subsequent suit 
when the witness is still living and more so when the 
parties to the previous 6uit are different from the 
parties to the subsequent 6uit. 107 Ind Cas. 243=50 
All. 113 = 25 A.L-J. 775 = A.I.R. 1928 All. 140. 


-S. 33—Representatives-in-interest. 

In seeing whether a person is the legal representa¬ 
tive of another or not for the purpose of rendering 
evidence admissible under S. 33 > regard must be had 
to the state of affairs when the evidence is sought to 
be admitted. 

Where the defendant in a subsequent suit was the 
natural son of the plaintiff in previous suit and claimed 
in the subsequent suit not as the natural son of the 
plaintiff but as adopted son of a third person, 

Held, that the depositions in the previous suit were 
not admissible. A.I.R. 1927 Mad. 733, Appr. 116 
Ind. Cas. 673 = 51 Mad. 893=28 M.L.W. 422=A.I.R. 
1928 Mad. 994=55 M-L-J- 894 (F.B.). 


-6. 33—Different party. 

Statement in a previous suit cannot be used against 
person who was not a party to previous suit. 

25 A.L-J. 86i= A.I.R. 1927 AH. 8181. 



33 —‘Representatives-in-interest*—Meaning 


The words “representatives-in-interest” mean that 
the parties in the second proceedings in which evidence 
is tendered must be the representatives-in-interest of 
the parties in the first proceeding, or in other words 
should be persons who derive their title through or 
Claim Under them, or, shortly, are their privies. 

Section 33 cannot be applied without any reference 
to the subject-matter of the two suits. The interests 
involved in each case must be the same, or similar. 
10a lnd. Cas. 7i3 = A.I.R. 1927 Mad. 733. 


*-8. 33 —‘Representative-in- interest’ — Partners 

*nd Joint contractors. 

The expression “representatives-in- interest’* in proviso 
10 8 . 33 must at least include privies in estate. 
Partners and joint contractors are each other s agents 
for the purpose of making admissions against each other 


-S. 33—‘ Party to suit or representative”— 

Essentials for making a previous deposition 

relevant. 

To make a previous deposition relevant, three ele¬ 
ments have to be established, namely, first that the 
proceeding was between the same parties or their 
representatives in interest; secondly, that the adverse 
party in the first proceeding had the opportunity and 
the right to cross-examine, and, thirdly, that the 
question in issue was substantially the same in the first 
as in the second proceeding. Quaere.—Whether a 
Hindu widow, in possession of the estate of her hus¬ 
band, completely represents that estate and whether 
consequently a reversioner can be said to be representa¬ 
tive of the party within the meaning of S. 33 of the 
Evidence Act. (19 10 ) 12 C.L.J- 434 = 7 Ind- Cas. 892. 


2 (e) Right and opportunity to cross-examine. 

_§. 33, Proviso—Right and opportunity to 

cross-examine—Accused allowed to cross-examine 
witness irrespective of his right to do so 
Statement of that witness—If can be brought on 
record when witness not available. 

Where in a criminal case, apart from the right ol 
the accused to cross-examine a prosecution witness at 
a particular stage, he was in fact allowed to and in 
fact did, cross-examine that witness, S. 33 of the 
Evidence Act would apply to the statement of that 
witness and it can be brought on record when that 
witness is not available. 1950 A.L-J. 155 —A-I-R. >950 
AH- 167= 5 l Cr.L. J. 57 1 - 


__ s . 33, Proviso— Accused having only partial 

portunity to cross-examine witness after charge 
r J • _ A —If Rsitufied. 


Where after a charge had been framed the accused 
had only a partial opportunity to cross-examine the 
witness but not full opportunity as the witness ceased to 
be available before cross-examination could be conclu¬ 
ded the second requirement of the proviso to S. 33, 
Evidence Act, is not fulfilled. 4 A.I.Cr.D. 37o=A-l.IV 
1950 Cal. 435 = 86 C-L-J. 21. 
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-S. 33—Proviso (2)—Applicability—Requisite— 

“Right and opportunity to cross-examine” — 
Whether accused had opportunity is question of 
fact. 

In order to apply S. 33, two things, right and oppor¬ 
tunity to cross-examine, must co-exist. Even if the ac¬ 
cused had the right to cross-examine, whether he had 
the opportunity to exercise his right, is a question of 
fact to be determined in each case. The condition 
will not be satisfied merely because the accused was 
physically present in police custody at the time of the 
examination of a witness. There mu6t be something 
more than that. He should know that the witnesses 
would be produced and the time when and the place 
where they would be produced or could have known of 
it, but not where a witness is sprung upon him as a 
surprise. The object of the section i6 to afford a 
genuine opportunity which could be effectively availed 
of and not for show only. A-I.R, 1946 Lah. 275 = 48 
Pun. L. R. 39. 


-S* 33—Applicability—Conditions for admis¬ 
sibility of deposition—Actual cross-examination, 
if necessary. 


For a statement to be relevant and admissible, three 
conditions are necessary. Firstly, that the witness 
whose statement is sought to be used in evidence is 
either dead or cannot be found or is incapable of 
giving evidence, or is kept out of the way by the adverse 
party or his presence cannot be obtained without an 
amount of delay or expense which, in the opinion of 
the Court, would be unreasonable; secondly, that the 
proceeding was between the same parties or their repre¬ 
sentatives in interest; and thirdly, that the adverse 
party in the first proceeding had the right and oppor¬ 
tunity to cross-examine. It will make no difference if, 
for some reason or the other, the party did not find it 
convenient to utilize the opportunity to cross-examine 
the witness. A.I.R. 1946 Oudh 26=1945 O. W. N. 
(C.C. 330 = 1945 A.W.R. (C. C.) 248. 


Held, that the previous statement was not admissible 
in a later suit in which the validity of the adoption 
was questioned. 122 Ind. Cas. 8= 1930 A. L. J. 122 = 
7 O.W.N. 295 = 51 C. L.J. 230 = 52 All. 1=67 I. A. 
14=32 Bom. L-R. 487=34 C.YV.N- 369=A.I.R. 1930 
P. C. 79=58 M- L.J. 446 (P.C.). 

-S. 33—Applicability—Right and opportunity to 

cross-examine. 

If the cross-examination of a witness is reserved 
by a Magistrate during committal proceedings of 
his own accord, that deposition is not complete and 
should not be admitted in evidence at the trial in 
the Court of Session. 120 Ind. Cas. 524= 1930 Cr. C. 
70=31 Cr. L. J. i2i=A.I.R. 1930 Sind 54. 


-S. 33—Applicability—Right aud opportunity to 

cross-examine. 

In a warrant case until the stage provided for in 
S. 256 is reached the accused has no right to cross- 
examine and consequently the evidence of a witness 
given before framing of the charge is not admissible 
under S. 33. 1929 Cr, C. 669=A.I.R. 1929 Cal. 822. 


-S. 33—Witness—No cross-examination because 

of his incapacity—Consideration of deposition. 

A witness was examined by prosecution but no 
cross-examination was put to him and after the charge 
it was discovered that he was too ill to attend the 
Court and was unable to answer the interrogatories. 
The result was that he was never subjected to cross- 
examination. It was contended that the statement 
being incomplete his evidence could not be considered. 

Held, that such evidence was admissible but the 
weight to be attached to it depended upon the cir¬ 
cumstances of each ca^e. 118 Ind. Cas. 647*=1929 
Cr. 0.568=11 L- L.J. 384=Jo Cr. L.J* g5i=A»I.R. 
1929 Lah. 840. 


•S. 33 Applicability—Witness not found aft 
charge (Criminal P. C., S. 256.) 

The accused has a right of cross-examining a pros 

cution witness before the framing of a charge agair 
lum and if he fails to do so, the action of the Court 
treating the evidence of su c h witness under S. 3 
Evidence Act, when it is found impossible to produ 
him for further cross-examination under the provisio 
of S. 256, Criminal P. C., is justified. A.I.R. , 

^fr. 8 ' 36 Cr,L,J ' 578=31 Nag. L. R. 276= 

Ind. Cas. 369. 


S 33—Witneus not cross-examined. 

l ™ c t wading of S 33 is that the adverse p 
in the first proceeding had both the right and 
opportunity of cross-examining and not “the rieli 
opportunity to cross-examine.” Where a Hindu wi« 
made an adoption about fifty years after the all< 

appeared 0 * the h ^band am 

unxlor ? ,° f , names ^ ' vid ow had referred to 

Court Wa ' no 1SEue on the point and 

Com had disallowed t^^tnirratfon^egar^ 


-S. 33—-Applicability—Right and opportunity to 

Cross- examine. 

Where the formalities prestribed in Ch. 25 of Gf. P- 
Code are not observed in recording evidence^ the 
accused Cannot be said to have had opportunity to 
cross-examine within S. 33. 89 Ind. Cas. 1043=26 
Cr. L.J, i475=A.I.R. 1926 Pat. 58. 


——S. 33— Interrogatories—Answers. 

Answers to interrogations may be admitted under 
S. 33 of the Evidence Act where cross interrogatories 
have been administered to the person making the 
interrogatories as stich interrogatories satisfy the 
requirement that the opposite parties have the “right 
and opportunity to cross examine.” 39 Ind. Cas. 893 
(Mad.). 


1 —S. 33—Applicability—Right and opportunity to 
cross-examine. 


Where a witness for the prosecution is examined 
and cross-examined before charge and leaves (or 
England, and after charge the accused requires him 
to be cross-examined under S. 257, Cr. P. Code, the 
Magistrate may act under the provisions of S. 33, Evi* 
dence Act. 104 Ind. Cas. 637=6 Bur. L.J. tty *9 
A.I.Cr.R. 3 3 ca8 Cr. L.J. 861 = A.I.R. 1927 Rahg. 
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3. Consent of parties. 

—S. 33—Consent—Estoppel. 

The scheme of the Evidence Act is that the evidence 
must, to be relevant or admissible, fall within one or 
other section of the Act. If a particular statement or 
document cannot be brought within the four comers of 
any section of the Evidence Act, it will have to be 
rejected. Irrelevant evidence cannot be made relevant 
or admissible by the consent of parties. 

Where the witnesses whose depositions in a prior 
proceedings were tendered in evidence were alive and 
the application to have those witnesses summoned was 
cancelled with the consent of the other party after the 
statements made by those witnesses were admitted in 
evidence: 

Held, that having once agreed to the statement being 
brought on the record and having thus allowed the 
other party to act to his detriment by cancelling his 
application to summon those witnesses, it was no longer 
open to the party on the ground of estoppel, to object 
to those documents from being referred to in the case. 
A. I. R. 1942 Mad. 528=1942 M.W.N. 272 = (i942) 
1 M. L. J. 485 = 202 Ind. Gas. 274. 

--S. 33—Prior despogilion—Evidence recorded 

by arbitrater—Consent—Admis s ibility 

When an arbitrator has examined witnesses and 
recorded their evidence with all due fojmality, it is 
open to the parties, by consent, to make the evidence 
■o taken, evidence in the case, in as much as the consent 
in such cases relates only to the manner in which 
evidence shall be proved and not to the relevancy of the 
evidence itself. A I.R. 1934 Mad. 610=40 M.L.W. 
356=67 M.L.J. 358=1934 M.W.N. 1015 = 151 Ind. 
Cas. 621. 


S. 33—Consent of pleader—One accused not 
• party to prior proceedings* 

Evidence in previous proceedings admitted with 
pleader’s consent— One accused no party to previous 
proceedings—Admission of evidence is bad 117 Ind. 
Cas. 241=30 Cr. L-J. 736= A. I.R. 1928 Rang. 284. 

——8. 33—Consent of parties. 

Evidence in a previous proceeding between the 
same parties can be made admissible in a subsequent 
proceeding by consent of parties. A.I.R. 1924 All. 
845, Foil. 104 Ind. Cag. 518 = 39 M.L.T. ig8=A.I.R. 
19*7 Mad. 1107. 

—7-8. 33 —Consent of parties—Admission of 
prior deposition. 

Evidence recorded in a previous judicial proceed¬ 
ing between the same parties can be made admis¬ 
sible in a subsequent proceeding by the consent of 
both parties. 43 Mad. 699 , Foil. 90 Ind. Cas. 743 = 
22 M.L.W. 230 = A.I.R. 1925 Mad. 1160 . 

**" 1 » ' 8. 33 —Consent of parties. 

•vi£x y -. . * L e * 

Conditions imposed by the section may 
be dispensed with by consent of parties. 24 Bom. 
'391 ind 43 Mad. 609 . Foil. 80 Ind. Cas. 874=46 

1924 

>. 


5=22 A.LJ. 761 
11 . 845 . 


=5 L.R.A. Civ. 536 =A.I.R. 


•aigiifelTv-;: 


-S. 33 - Consent of parties. 

Strict requirements can be dispensed 
with by consent of parties. 43 Mad. 609 , Foil. 
78 Ind. Cas. 176=19 M.L.W. 205 = 1924 M.W.N. 
270 = 34 M.L.T. 355 = A.I.R. 1924 Mad. 537 . 


-Ss. 33 and 165 — Evidence before Sub- 

Registrar—Admissibility by consent. 

Evidence recorded in prior proceedings cannot 
be treated as such in subsequent judicial proceed¬ 
ings by consent of parties unless the case falls 
under S. 33 . A judgment based on such evidence 
is void. 38 M. 160 , diss. from. 41 M - 731 =34 M.L.J. 
526 = ( 1918 ) M.W.N. 768 = 46 Ind. Cas. 849 . 

[Overruled by 43 Mad. 609 = 56 Ind. Cas. 957 .]. 

-Ss. 33 and 165 —Depositions of witnesses in 

prior suit—Admissibility by consent. 

If the parties to a suit agree, the evidence given 
in a previous judicial proceeding between them 
is admissible even in a case in which the conditions 
prescribed by S. 33 of the Act do not exist. 
38 M.L.J. 532=28 M.L.T. 23 = ( 1920 ) M.W.N. 360 = 
12 L.W. 64 = 43 Mad 609 = 56 Ind. Cas. 957 (F.B.). 

-S. 33 —Former deposition—Suit not between 

the same parties. 

Evidence given in one suit can, by consent of 
party to another suit, be treated as evidence in 
that suit although the former suit was not between 
the same parties. ( 1914 ) M.W.N. 951 =26 Ind. Cas. 
384 . 

4 . Prior depositions. 

(a) Committal proceedings. 

(b) De Novo trials. 

(c) Ex-parte. 

(d) Judicial proceedings. 

(e) Juri sdiction not existing. 

(f) Person not authorised by law to take 

evidence. 

(g) Registration proceedings. 

4 (a) Committal proceedings. 

See also under 2 (b) Duty of court. 

-S. 33 —Evidence of witness recorded in com¬ 
mittal proceedings—Admissibility in Sessions 
trial—Same witness partly examined in Sessions 
Court—Cr. P. Code, S. 288 . 

A witness’s evidence which has been recorded 
in committal proceedings cannot be admitted at the 
sessions trial under S .33 of the Evidence Act, 
if the same witness has been partly examined in the 
Court of Session. Such evidence can be admitted 
only under the provisions of S. 288 , Cr. P. Code. 
51 Cr. L-J. 641 = A.I.R. 1950 Assam 75 . 
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—— S. 33—Depositions before magistrate of 
witnesses who could not be traced—Admis¬ 
sibility in Sessions Court. 

The depositions before the magistrate of wit¬ 
nesses who are nomads and who could not be 
traced, can on that ground be taken into evidence 
under S. 33 of the Evidence Act at the trial in the 
Sessions Court. 51 Cr. L. J. 657 = A.T.R. 1950 Kut. 
29. 

S. 33—Applicability—Evidence of witnesses 
examined in committal Court.admitted in sessions 
trial on ground of witnesses not being available—• 
Omission to examine process server to prove that 
summonses could not be served—If vitiates trial. 
See Cr. P. Code. S. 288 = 1949 A.M.L.J. 49=50 
Cr.L.J. 1003 = 3 A. I. Cr. D. 147. 

S. 33—Relation of accused, examined and 
personal recognizance taken for re-appearance 
Witness not attending sessions trial—Admis¬ 
sibility of deposition in committing court. 

A witness, a relation of the accused, was exami¬ 
ned in the committing Magistrate’s Court twice 
and on both the occasions, personal recognizance 
was taken from him for his appearance when called 
upon. He did not turn up at the Sessions trial and 
his deposition was admitted under S 33, Evidence 
Act, as the Sub-Inspector of Police deposed that 
he had searched for him on several occasions but 
could not find him and that he had absconded: 


-S. 33—Deposition of witnesses before com¬ 
mitting Magistrate—Use of, in sessions trial on 
failure of witnesses to attend. 

Depositions given before the committing Magis¬ 
trate cannot be used in the sessions trial under 
S. 33, merely because the witnesses have failed to 
attend. The proper course for the Judge is to issue 

warrants. (1905) A.W.N. 202=2 A.L.J. 599=28 A. 
98. 

-S. 33—Admissibility in trial—Deposition of 

witness not cross-examined — Dead before 
trial. 

Held, that the deposition of a witness, who was 
not cross-examined before the committing Magis¬ 
trate, and who died before the trial, was admissible 
in evidence under S. 33 of the Evidence Act, be¬ 
cause the accused persons had the right and oppor* 
tunity of cross-examining him notwithstanding the 
omission of their pleader to avail himself of that 
right. (1900) 2 Bom. L.R. 761=25 B. 168. 


4 (b) De novo trial. 

■ 

-S. 33— De novo trial—Re-calling of witness 

for de novo trial entailing considerable expen¬ 
ses and delay—Witness cross-examined—Admis¬ 
sibility of prior deposition. 


Held, that the evidence was properly admitted 
as the case fell within the meaning of the words 
“cannot be found” or “kept out of the way by the 
adverse party” in S. 33 of the Evidence Act. A.I.R. 
1931 Cal. 473=35 C.W.N. 143 = 32 Cr. L.J. 810= 
131 Ind. Cas. 855. 

-S. 33—Witness not cross-examined—Death 

before trial—Admissibility of evidence of. 

Dying declaration made to Sub-Inspector—Sub- 
Inspector examined under S. 208, Cr. P. Code but 
not cross-examined—Sub-Inspector dying before 
Sessions Trial—Deposition can be admitted in evi¬ 
dence. 50 C.L.J. 584 = 1930 Cr.C. 196 = A.I.R 1930 
Cal. 228. 


A witness had been brought from Calcutta and 
examined once before framing of the charge and 
again after framing of the charge. He had been 
examined, cross-examined and re-examined in great 
detail, so that there could be no doubt that all that 
could be got out of this witness had been got out 
of him. The complainant was not a man of means, J 
and to bring a witness from Calcutta for de novo | 
trial, must have been a very heavy drain on his < 
purse. Moreover, there would be delay in securing .jF 
the attendance of such a witness: I 

Held, that the difficulty and expenses involved 
in Calling this witness were sufficient to make such i 
evidence admissible under S. 33. A.I.R. 1935 Rang* J 
484=37 Cr. L. J. 256=160 Ind. Cas. 215. 9 


-S. 33—Prior depositions—Committal pro¬ 
ceedings. 

Witness examined in committal proceedings but 
not cross-examined immediately—Witness dying 
before sessions trial—His deposition in commit¬ 
ting court can be admitted in sessions trial. 101 

Ind. Cas. 661=31 C.W.N. 410=28 Cr. L.J. 485=8 
A.I.CnR, 134=A.I.R. 1927 Cal. 398, 


•S. 33—Trial de novo. 


Criminal Trial — Evidence—Trial de novo— 
Witnesses not examined de novo—Depositions at 
the previous trial filed—Procedure is illegal—Con¬ 
sent of accused will not cure irregularity. 69 Ind. 
Cas. 636=16 M.L.W. 697 = 1922 M.W.N. 644=23 
CrX.J. 748=46 Mad- X17-AJ.R. J9?3 Mad. 32=43 
MX./. 659, 
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4 (c) Ex-parte proceedings. 

——S. 33—Ex-parte decree set aside after plain¬ 
tiffs death—Evidence of plaintiff, if admissi¬ 
ble at subsequent trial—Acceptance of part of 
pleadings—Admission of execution not separa¬ 
ble from discharge pleaded. 

Where an ex-parte decree is set aside and the 
case is re-tried, evidence given by the plaintiff at 
the former trial, when the defendants had no op¬ 
portunity to cross-examine him even in part, is not 
admissible at the subsequent trial after his death 
under S. 33, Evidence Act. 

Though it is permissible for a tribunal to accept 
part and reject the rest of a witness’s testimony, 
an admission in the pleadings cannot be so dissected 
and if it is made subject to a condition, it must 
either be accepted subject to the condition or not 
at all. Where the plaintiff sued on a promissory 
note alleging that it was lost and the defendant, 
while admitting the execution of the note pleaded 
that it was discharged except for a small amount 
and that the payment was endorsed on the note, and 
the plaintiff was not able to prove the loss : 

Held, that the defendant’s admission of the 
execution of the document cannot be divorced 
from the plea that it had been discharged and the 
suit was liable to be dismissed on the ground that 
the loss of the note had not been proved. A.I.R. 
1934 Mad. 100=39 M.L.W. 34=150 Ind. Cas. 132# 


S. 33 and 70—Prior depositions—Ex-parte 


—S. 33—Applicability—Statement made in 
mutation court proceedings—(S. 193, U. P. 

Land Revenue Act, 1901.) 

In order to decide whether a statement made by 
a person in the mutation court in proceeding to 
which plaintiff and defendant were parties is admis¬ 
sible or not, the question is not only whether the 
proceeding before the Revenue Court was a judictal 
proceeding but also whether the Collector was not 
a person authorised by law to take such evidence. 
When the Collector is directed to make a 
summary enquiry and then pass an order as to who 
is the person entitled to possession, the proceeding 
before him is certainly before an officer who is 
authorised by law to take evidence. To such a pro¬ 
ceeding, S. 193 of the U.P. Land Revenue Act 
would be applicable and persons who arc sum¬ 
moned to attend the Court have to state the truth 
upon the subject respecting which they are 
examined and are called upon to make statements. 
Consequently, even if the proceeding be not, strictly 
speaking, a judicial proceeding, the Collector is 
certainly a person authorised by law to take evi¬ 
dence, and S. 33 , Evi. Act is applicable to the 

statement of a person made J he . P r . oc f, d ,l n |' 
A.I.R. 1936 All. 124=1935 R.D. 567=1935 AM .R. 

1422 = 159 Ind. Cas. 903. 


S. 33—Applicability—Proceedings before 

« er* T H • t-v f S' A A A1 ’ 9 


decree— No opportunity for cross-examintion 

A witness was produced who stated that he was 
the whole surviving attesting witness and he swore 
that the mortgagor had executed the deed- A de¬ 
cree was passed ex-parte in favour of the plain¬ 
tiff. Subsequently the ex-parte decree was set 
aside at the instance of the mortgagor’s widow. 
When the ex-parte decree was set aside the sur¬ 
viving attesting witness too had died. A witness 
was produced to prove the attesting witness s 
handwriting. This he failed to prove. Both the 
Courts below dismissed the suit on the ground that 
the bond had not been proved. Held, that the 
deposition of the attesting witness was not admis¬ 
sible, as there was no opportunity for his cross- 
examination, and that the registration endorse¬ 
ment was no proof of the admission of the execu¬ 
tant as required by S. 70 of the Evidence Act. 38 
All. 1 = 13 A.L.J. 881=30 Ind. Cas. 576. 


4 (d) Judicial proceedings. 

■S. 33—Applicability—Counter-cases—Depo¬ 
sitions in one case if can be admitted in the 
other. 

Where two persons bring cases of mutual assault 
the Magistrate cannot use evidence given fn one case 
to evidence in the other and a conviction based on 
VS®?* eyidenoe cannot be upheld. A.I.R. 1940 Cal. 59 
*4J Cr. L, J. ? 47-*86 Ind. Cj*Sf 67. 


Settlement Officer, if “judicial proceedings. 

Section 33 , Evi. Act, makes evidence given by a 
witness in a “judicial proceeding’ admissible in 
evidence in a subsequent judicial proceeding, 
where the question in controversy in both P^ oc ^ ecl " 
ings is identical and where the witness is dead or 
cannot be found or is incapable of giving evidence, 
etc. But where the evidence of the existence: of 

custom is given in proceedings before the beltl - 

ment Deputy Collector in a dispute in respect 
the boundary between two villages for fiscal pur 
poses, S. 33 , Evi. Act, would not make the state¬ 
ments admissible in proof of the custom sought to 
be established in subsequent proceedings, for t e 
proceedings before the Settlement Deputy Collector 
cannot be considered to be ‘‘judicial proceedings . 
At the same time, the statements in the Deputy 

Collector’s Report and In the order of the bettlc 

ment Officer recognizing the existence of the custo 
cannot be excluded altogether. They may not be 
admissible by themselves as evidence of the custom 
in controversy in subsequent proceedings but tl y 
can be looked into to assess the value of the Deputy 
Collector’s Report and of the Settlement Officer s 
order which recognised the existence of the custom 
The report and the order are admissible in ev.dncc 
under S. 13 , Evi. Act as recognising the custom 

in dispute. A.I.R. 1935 All. 187 „ i?ftg —153 

1935 A.L.J. 235 = 57 All. 588=4 A.W.R. 1208-153 

Ind- Cas- 708 . 


S. 33—Judicial proceedings 


The judgment and evidence given in a 
civil suit filed by a party against the Pleader is 
admissible as evidence m an enquiry against the 
Pleader under the Legal Practitioners Act but 
judgment and evidence are not conclusive proof in 

the enquiry. A.I.R. 1935 All. \P23--1935 A.W.R. 
1229=37 Cr. L. j. U7 = 1936 A.L.J. 379 — 159 Ind. 
Cas- 561 f 
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—S. S 3 -Statement by wife in guardianship 
petition—If evidence at enquiry—Admissibility 
under S. 33 . 


Statement made by the wife in a guardianship 
pet tion filed by her as a result of an arrangement 
under which she was to get a portion of the hus¬ 
band’s property on condition she admitted that the 
son was born of another person are not adm ssiblc 
against the son as evidence of the truth of the state¬ 
ments therein conta ned. A.I.R. 1934 P.C. 49=11 
O.W.N. 229=39 M.L.W. 244=1934 M VV N. 199 = 
66 M.L.J. 288 = 38 C.W N. 427 = 1934 A.L.J. 250=36 

?°wp *?i*n 3 ?j = 59 126=12 Rang. 243 = 3 

A.W.R. 319=147 Ind. Cas. 891 . (P.C.) 


S. 33 —Judicial proceedings. 


has no right to cross-examine witnesses during 
that inquiry, the evidence of witness in that 
enquiry who is not forthcoming at the trial started 
on the result of such inquiry, is not admissible 
under S. 33 . 18 Bom. L.R. 284=17 Or.L.T. 249=34 
ind. Cas. 969 . 


-S. 33—Deposition 

admissible. 


in prior suit — When 


Depositions of deceased witness in a prior 
litigation are admissible under S. 33 only where 
not only the questions in issue are substantially the 
same in the two proceedings but the proceedings 
have been between the same parties or their 

representatives in interest. 34 Ind. Cas. 875 (Mad.) 


Statement by husband in maintenance procee¬ 
ding after dispute as to paternity arose, is 
not admissible under S. 33 when it was not a state- 
ment given in evidence at the maintenance -nquiry. 

f P „ 9 v 49 = 11 O.W.N. 229 = 39 M.L.W. 
itt-HZt M * W N - !99 = 66 M.L.J. 288 = 38 C.W.N, 
A, W 250 = 3 A.W.R. 319=36 Bom. L R. 
3 /Vr 5 \ 9 CLJ * 126=12 Rang. 243 = 147 Ind. Cas. 891 

l* •L#) 


S. 33 Admissibility of evidence in subse¬ 
quent suit—‘Judicial proceedings’ meaning. 

Examination of witness—Plaint returned for 

want of pecuniary jurisdiction—Death of witness: 


Held, that the evidence of the witness so exa 
mined is not admissible in the subsequent tris 

• V ub '^ udge even thou S h th e w.tness die 
‘ n f 1 xr erv al and so could not be examine, 
afersh. No proceeding 1S a ‘judicial proceeding 

h , C an A ng of S - 33 ‘ Evidence Act if it. 
nnH dU » Ct £ d a a C t U o 1 wh,ch has no jurisdiction t< 

undertake it. A I R. 1 931 Mad. 575 = 33 M.L.W 
4 ^ 9 - 6 ! M.L.J, 120=54 Mad. 561 = 132 Ind. Cas 


4 (e) Jurisdiction, not existing. 

-S. 33— Evidence taken in proceeding coram 

non judice — Admissibility on re-trial before 
competent Court. 

The proceeding before a Magistrate who holds 
that he has no jurisdiction to try the offence with 
which the accused is chraged, becomes coram non 
Judice from the ver> outset, or, in other words, 
all evidence recorded b> him becomes void ab initio 
foi the purposes of S. 33 , Evidence Act. and there¬ 
fore cannot be used und< r that section on a re¬ 
trial before a competent Court- A.I.R. 1949 H.P. 
15=51 Cr.L.J. 160 . 

-S. 33—Jurisdiction. 

A proceeding before a Judge or Magistrate who 
has no junsdict.on is coram non judice and the 
evidence of witnesses given in such a proceeding 
cannot be used under S- 33 on a retrial before a 
competent Court. 97 Ind. Cas. 752=7 Lah. 396 = 
27 Cr.L.J. 1168 = 27 P.L.R. 447 = A.I.R. 1926 Lah. 
582 . 


r®; ^--Ejectment proceedings in revenue 
v-ourt b U it or possession in civil Court—Evidence 

313 ="Ir! ^ La"' 6 106 ' nd ' CaS ’ 


1928°Sind 161 1 “" ^ 673=29 Cr ’ L 1089=^1!^! 


W i t n e ss* fa U ing ” t o' a p pea r 7 Pri0r deposition - 

m^sx**#**® 

uiTt ~ fS u e n ‘ Proceedings—Crimin: 

Admissibility of evidence in prior trial 

h-vidence taken in trial for dacoity is not admi« 

- b ln d a tr T 1! A a Jer the Arms Act. 17 Cr L T 5 

-10 Bur. L.T, ( 21=36 Ind. Cas. 480 . 

^^sKtetasassaaS' a s 

to 1 SsWsWr, : 0's; 


4 (f) Person not authorised by law to take 

evidence. 

-S. 33— Evidence recorded by Magistrate not 

authorised—Use of—Perm ssibilitv. See Punjab 
Public Safety Act, S. 37 . A.I.R. 1950 Lah. 34 . 

-—-S. 33—Depositions recorded by Special 
Judge under Ordinance II of 1942 —Special 
Judge, if can take evidence in judicial proceed¬ 
ings. 

Where depositions are recorded by a Special 
Judge under Ordinance II o! 1942 in his capacity 
as such Judge, he is not competent to take evidence 
nor do the witnesses before him depose in a judicial 
proceeding within the meaning of S. 33 , Evidence 
Act. A.I.R. 1945 Cal. 159=46 Cr.L.J. 692=220 
Ind. Cas. 237 , 


4 (g) Registration proceedings. 

“ S* 33—Admissibility—Deposition of attestors 
since deceased in registration proceedings. 

The depositions of deceased attestors to the 
registration before Sub-Registrar are admissible 

siY S io£ .r th s -158 and not under 

p. 33. 1933 M-W-N. 1148. 
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—8. 33 —Enquiry before sub-registrar — 

Deposition of witnesses—Admissibility of. 

The deposition of witnesses (since deceased) 
made at an enquiry held by a sub-registrar 
under S. 41, cl. (2) of the Registration Act 
regarding the genuineness of a Will are admissi¬ 
ble in evidence in a subsequent suit between the 
same parties raising a question as to the genui¬ 
neness of the Will, provided the witnesses are 
dead and the parties had an opportunity of cross- 
examining them at the enquiry before the sub- 
registrar. The “first proceeding’* referred to in 

S. 33 of the Evidence Act need not be a judicial 
proceeding. 42 M. 103 = 35 M-LJ. 657= (1918) 
M.W.N. 913=9 L.W. 91 =49 Ind. Cas. 638. 

--S. 33—Deposition in Registration inquiry 

—If and when admissible. 

Where witnesses examined and cross-examined 
on solemn affirmation in a Registration enquiry 
under S. 74 of the Registration Act, are dead, 
their depositions will be admissible in evidence 
under S. 33 of the Evidence Act in a subsequent 
suit. 18 C.W.N. 605 = 20 Ind. Cas. 661. 


--S. 33—“Material witness, if possible 

should be produced before Court.’* 

The deposition of a material witness, which 
was relied upon by the judge in his summing up 
*° the j ur >> who iesided within the jurisdiction 
and could be procured without unreasonable 
exp* nse and delay is not to be admitted under 

n , , as JuSt ' ce requires that such a witness 
should be examined in the presence of the 
accused. S. 33 must be very strictly construed. 
17 Bom. L.R. 590=16 Cr.L.J. 754=31 Ind. Cas- 


6. Revision. 


- 7 S. 33 —Refusal to apply when ground for 

revision. 

Where the prosecution has not been prejudiced 
by the trial Court not taking the statement of the 
witnesses produced by the prosecution in evi¬ 
dence under S- 33 of the Evi. Act, it is no ground 
for interference in revision. A.J.R. 1942 Oudh 
130=1941 O.W.N. 120 = 43 Cr.L.J. 280=1941 
A.W.R. 397=197 Ind. Cas. 839. 


5. Procedure. 


~-—-S. 33—Deposition of witness in enquiry 
before Coroner—D-ath of witness prior to 
enquiry before Magistrate—Admissibility in 
High Court. 

The deposition of a witness given before the 
Coroner enquiring into the death of a man with 
whose murder the accused is charged, cannot be 
taken in evidence under S. 33, Evidence Act, at 
.. 1 , ^ the case in the High Court, where 

the witness has died prior to the enquiry before 
the Magistrate. A.T.R. 1933 Bom. 479 = 35 Bom. 
L.R. 1020=35 Cr.L.J. 106=146 Ind.Cas- 544. 


. 'S*33 —Applicability—Witness at sessions 
trial, shy and speechless—Proper procedure. 

Where evidence was given before a committing 
Magistrate, but in the Sessions Court the witness 
8 ^y and speechless, S. 33 does not apply 
to the case and the evidence cannot ipso facto 
be treated as evidence at the Sessions. The 
proper procedure would be to give the prosecu- 

cieV 16 j' 8 !* . to put leading questions under 
* ’ Ju a ? obtain the admission or denial of the 

? U S h r °nL the evidence. 75 Ind. Cas. 15 2=24 
Cr.JL.J. 904. 

— 7 —S. 33—Evidence taken before a person was 
■ju*?-*! a ?,Pa r ty *0 suit—Objection to admis¬ 
sibility, if can be taken in second appeal. 

A. defendant was newly added during the course 
a .* na * by direction of Court. He raised no 
^ ec * , on to the evidence taken at a previous 
siage of the proceedings going on record nor 
aesired that it should be re-heard; his interests 
Owever were fully represented by another defen- 

Hvtw « Wa * cognisant of the steps taken 
onner t° prove their common case. On 
both of them jointly against the judg¬ 
ment of the trial Court and the objection as to 
n.!L y^'W'bility of the evidence against the 
“fendpnt, held, that the objection should 
aiA and that S. 33 of the Evidence Act 

did not apply. 31 M4-.J. 472=35 Ind. Cas. 52. 


7. Scope. 

S. 33 - Proviso—Scope — Warrant case— 

Accused’s right to cross-examine witnesses 
before charge. 

In a warrant case before a charge is framed 
the accused has certair ly the opportunity to cross- 
examine the witnesses, but at that stage, he has 
no right to cross-examine them within the 
meaning of the proviso to S. 33, Evidence Act. 
4 A.I.Cr.D. 370 = A.I.R. 1950 Cal. 435 = 86 C.L.J. 

S. 33—Scope—“Expense” contemplated by. 

The expense contemplated by S. 33 of the 
Evidence Act is the expense of obtaining the pre- 

Ser J r t the witncss an(J n °t the expense that 
will be incurred for and during the actual exami¬ 
nation of the witness in the box. 53 C.W-N. 569. 

-S.33—Proviso (1)—Scope of. 

Section 33, Evidence Act, covers not only cases 
of privity of estate and succession of title, but 
also cases where both the following conditions 
exist, viz., (1) the interest of the relevant party 
to the second proceeding in the subject-matter 
of the first proceeding is consistent with and not 
antagonistic to the interest therein of the relevant 
party to the first proceeding ; and (2) the interest 
of both m the answer to be given to the particular 
question in issue in the first proceeding is 
identical. What the first proviso aims at securing 
is that the evidence shall not be admitted unless 
the person who tested, or had the opportunity 
of testing, the evidence by cross-examination, 
either is himself, or represented the interests 
of the party to the later proceeding against whom 
the evidence is tendered, i, e., that he was (i n 
the latter case), in effect, fighting that person’s 
battle as well as his own. A.I.R. 1940 Nag. 382 = 
1940 N.L.J. 437=193 Ind. Cas. 41. 

-* - S- 33 —Scope of. 

The principle embodied in S. 33. Evi. Act, is 
that the evidence of a witness, which a party had 
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no right and opportunity to cross-examine# is 
not legally admissible. 

Section 512, Criminal P. G. which empowers a 
Magistrate to take the depositions of certain 
witnesses in the absence of the accused, enacts an 
exception. Before an exception can be 
availed of, the conditions prescribed by the statute 
must be strictly complied with. Even under S. 33, 
Evi. Act, strict proof of the conditions required 
in that section is insisted on, especially in 
criminal cases. A.T.R. 1939 Mad. 190=1938 
M.YV.N. 582=40 Cr.L.J. 437=180 Ind. Cas. 605. 

-S. 33—“Person authorised by law”—State¬ 
ments of witnesses recorded by arbitrator— 
Admissibility under. 

Quaere.—Whether an arbitrator is a person autho¬ 
rised by law to take evidence under S. 4, Oaths Act 
and whether statements of witnesses recorded by 
him are admissible under S. 33, Evidence Act. 
A.T.R. 1934 Mad. 610 = 40 M.L.W. 356 = 67 M.LJ. 
358 = 1934 M.W.N. 1015 = 151 Ind. Cas. 621. 
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“ Representatives in interest” means persons 
having the same interest in the subject-matter 
of the suit. It includes all persons whose rights 
are litigated bona fide by a person virtually on 
behalf of a class though they themselves are not 
conominees on the record. 23 W. R. 42; 91 
Eng. Rep. 1387 (Pyke v. Crouch) foil. 29 M.L.J. 
669=24 Ind. Cas. 519. 

-S. 33—Proviso (2)—Scope of. 

A deposition is a partial representation of 
facts as to all persons, who cannot bring out 
truth by cross-examination. Such deposition 
ought not to be used against the party to his 
prejudice. A deposition in a suit by a Hindu 
widow is admissible in a suit against a Hindu 
reversioner. Semble :—The principle of English 
Law of Evidence, that when there are several 
remainders limited by one deed, a judgment for 
or against one of them is taken as evidence for 
or against the next in succession applies to the 
case. View of Couch C.J. in 23 W.R. 42 at 
p. 43; appr. 7 Ind. Cas. 892=12 C.L.J. 434. 


-S. 33—Scope of—Cross-examination by 

adverse party. 

Section 33, Evidence Act, does not require a 
deposition to be admissible that the adverse 
party should have actually exercised his right to 
cross-examine the witness. The fact that he 
had opportunity to cross-examine is sufficient. 

A.I.R. 1934 Pat. 413 = 13 Pat. 735 = 151 Ind. Cas. 
683. 


-S. 33 — Proviso—Scope of—“Right and 

opportunity.” 

The true reading of S. 33 is that the party had 
both the right and the opportunity of cross- 
examining. Mere opportunity to cross-examine 
is not sufficient. There must also be the right 
to do so. 122 Ind. Cas. 8=1930 A.LJ. 122 = 7 

O. W.N. 295 = 34 C.W.N. 369=32 Bom. L.R. 487 = 
51 C.L-J. 230=57 T.A. 14 = 52 All. 1 = A.I.R. 1930 

P. C. 79=58 M.L.J. 446 (P.C.). 

——S. 33 —Scope. 

The general provisions of S. 33 of the Evi¬ 
dence Act are in no way affected by S. 356 of the 
Cr. P. Code. 101 Ind. Cas. 483 = 8 L a h. 570= 
28 P.L.R. 199 = 28 Cr.L.J. 451=8 A.I.Cr.R. 83 = 
A.I.R. 1927 Lah. 332. 

-S. 33 —Proviso—“ Parties ”, meaning. 

“Parties” in the proviso include parties wronglv 
impleaded. 82 Ind. Cas. 715 = 25 Cr.L.J. 1355 = 
A.I.R. 1925 Nag. 172. 

-S. 33 — 'Representative*, who is. 

A purchaser of equity of redemption is a 
representative in interest of the mortgagor for 
the purpose of S. 33. 8 Bur. L. T. 104=26 Ind. 
Cas. Ill. 

-S.. 33—Proviso 1—Scope—Representative- 

Meaning— Deposition in previous litigation_ 

When admissible* 

Where the interests are identical and the 
object of the litigator is to advance a common 
claim, depositions in a previous proceedings are 
admissible in a subsequent one, even against 
persons not parties to the previous suit. 


8 . Witness dead before cross-examination. 


-S. 33 —Applicability—Witness dying before 

cross-examination — Evidence admissible — 
Weight of. 

Where a witness dies after examination-in-chief 
and before cross-examination, his evidence is 
admissible but the degree of weight to be attached 
to it depends on the circumstances of the case. 
Section 33 does not apply in such a case. A.I.R. 
1946 Pat. 384 = 12 B. R. 527=224 Ind. Cas. 402= 
47 Cr. L. J. 614. 


-S. 33 —Applicability — Witness dying be¬ 
fore cross-examination. 


When a witness dies before cross-exami¬ 
nation, a Judge is entitled to take his evidence 
into consideration, and he is not entitled to ignore it • 
although he may, if he chooses, think that it is 
of little value. A.I.R. 1944 All. 188 (2) = 1944 A.LJ. 
182=1944 O.W.N. 71=1.L.R. (1944) All. 241 = 1944 
A.W.R. 229. 

-S. 33 — Death of witness before cross- 

examination. 

Evidence of a witness, who dies before his 
cross-examination, is inadmissible. 5 C.W.N. 230, 
Foil. 107 Ind. Cas. 243 = 50 All. 113=25 A. L.J. 

775 = A.I.R. 1928 All. 140. 

-S. 33.—A statement of a witness examined in a 

case in which only one of the the plaintiffs w j 
the subsequent suit was a party, and in which the j 
other plaintiffs were not parties at all, cannot 3 
be admitted in evidence against them all. 97 
Ind. Cas. 853=1 Luck. 489=3 O.W.N. 645=13 
O.L.J. 696=A,I.R, 1926 Oudh 578. 


7 -S. 33—Death of witness after examination- 

in-chief—Admissibility of evidence. 

Evidence of a witness dying after examination-in 
chief but before cross-examination, should not 
ordinarily be acted upon, though admissible* 

7 M.L.T. 41 all Cr* L.J. 145=?0M.L*J. 400=5 

Ind, Cas ~ , . '-fejfifl 
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.—S. 33 — Approver — Not cross-examined 

—Sessions trial—Admission of deposition. 

At a sessions enquiry an approver was exmined 
in chief but the accused were not asked to, then 
and there* to cross-examine him and did not in 
fact cross examine and he died before trial in the 
court of Sessions. Held, that it was doubtful 
whether his evidence was admissible under S. 33 
and that in any case its value was small. 17 C.W.N. 
230=14 Cr*. L. J. 70=18 Ind. C as . 406. 

-S. 33—Incomplete evidence of witness 

whose cross-examination could not be finished. 

Evidence taken in part of the deposition of a 
witness who died before his cross-examination 
was closed ought not ordinarily to be acted upon. 
(1908) 20 M.L.J. 400 = 5 Ind. Cas. 512=7 M.L.T. 
41=11 Cr. L.J. 145. 

9. Miscellaneous. 

——S. 33 —Statement by person not witness. 

The statements by person who is not a witness 
in the case, are not in any way admissible, in the 
absence of oral evidence to support them. A.I.R. 
1942 All. 242 = 1942 A.L. J. 246= r.L.R. (1942) All. 
247=1942 A.W.R. 118 = 205 Ind- Cas. 261. 

—S. 33 —Deposition in previous litigation of 
doctor. 

A deposition of a doctor in a previous proceed¬ 
ing between the parties is inadmissible in evidence 

in a subsequent suit. A.I.R. 1934 Pat. 55 (2) = 150 
Ind. Cas. 841. 


——S. 33 —Admissibility—Deposition of plain¬ 
tiff in prior suit—Trial of defendant for forgery 
—Plaintiff dead. 

The deposition of the plaintiff in a prior suit is 
admissible in the prosecution of the defendant for 
forgery if the plaintiff is dead at the time of the 
Criminal trial. 20 Cr.L.J. 625 = 52 Ind. Cas. 385 
(All.). 

-S. 33 —Prior deposition when admissible—• 

Objection. 

Where a previous deposition of witness is 
sought to be proved in a subsequent suit it is 
necessary to prove that the person whose deposition 
is filed in court was the person examined in the 
previous suit. The objection to the admissibility 
of that evidence without proof may be made even if 
it was allowed to go in without objection. 13 
C.W.N. 409=1 Ind. Cas-320. 

[But see 4 3 Mad. 609 = 38 M.L.J. 5 32 = 56 Ind. 
Cas.957 (F.B.)] 

——S. 34. Synopsis. 

Entries in Account Books. 

1. Absence of 

2. Account stated 

3 . Admissibility 

4. Book 

5. Corroboration 

6 . Evidentiary value 

7. Proof 

8 . “Regularly kept’* 

9. Reliability. 


-S. 33 —Discretion of Court. 

Application is essentially matter of discretion of 
Court. 33 C.W.N. 918 = 1929 Cr.C. 477 = A.I.R- 
1929 Cal. 765. 

-S. 33 —Thanedar’s statement—Use in another 

case. 

Copy of statement of thanedar in one case is 
inadmissible to-prove loss of property in another 
case. 4 L.L.J. 418 = A.I.R. 1921 Lah.332. 


— 7 “S. 33 and I 32 —Deposition of admission in 
prior trial — Admissible against deponent 
unless falling under S. I 32 . 

A previous deposition is admissible against the 
witness on his subsequent trial, unless he has 
brought himself within the protection of the pro¬ 
viso to S- 132. 39 Cal. 164 and 45 Cal. 720, Rel. 
on. 112 Ind. Cas. 50=22 S.L.R. 458 = 29 Cr. L. J. 
962=A.I.R. 1929 Sind 15. 


■S. 33—Miscellaneous. 

■C.P. Code, O. 41, R. 27 —Statements of witness 
in proceedings under Lunacy Act, commenced 
after dismissal of suit between same parties, were 
admitted at appellate stage. 101 Ind. Cas. 363 — 
1927 M.W.N. 456=26 M.L-W. 94 = 31 C.W.N. 1087 
-39 M.L.T. 155 = A.I.R. 1927 P.C. 123 (P.C.) 

—S. 33 —Identity of witness. 

To admit certified copy of the deposition 
witness his idendtity must be proved. 93 Ind. 

U5=s30 C.W.N. 254= A.I.R. 1926 Cal- 705. 

- Admission in prior 


of a 
Cas. 


, — JB—Applicability - 
deposition. 

Evidence given by defendant as witness in 
"**“"' : ous suit is admissible as admission—Section 
not apply to such case. 14 B.L.R. (App.) 3. 
64 Ind. Cas. 266=36 C.L.J. 186=A.I.R. 1921 
'It 



1. Absence of. 

-S. 34 —Absence of entry in account books. 

Evidence that there is no entry in the account 
books is not admissible under S. 34- 74 Ind. Cas. 
383 = 36 C.L.J. 389 = A.I.R. 1923 Cal. 261. 


—Ss. 34 , 9 and 11—Absence of entry in account 
book—Relevancy of. 

The absence of an entry in a book of accounts is 
a relevant fact under Ss-9 and 11 of the Act, and 
not under S. 34 to prove the alleged payment, but 
the weight to be given to such absence depends 
upon the circumstances of each cases. 19 C.W.N. 
611 = 28 Ind. Cas. 705- 

-S. 34—-Account books—Absence of entries 

in. 

Though entries in account books are relevant in 
evidence yet the absence of an entry ought not to 
be taken to draw any kind of inference. Though 
there is a covenant in a bond that payments not 
endorsed on the back of it ought not to be recogni¬ 
sed yet such payments may be proved. 3 Ind. Cas. 
291 (Cal). 

2. Account stated. 


——S. 34—Account books—‘Accolmt stated’. 

Before a document can be used as an account 
stated, it must be shown that there were items on 
both sides of the account. A.I.R. 1938 Nag. 180 — 
I.L.R. (1940) Nag. 441 = 174 Ind. Cas. 374. 


3. Admissibility. 

_S. 34 — Account books not regularly kept— 

Entries in—Admissibility. 

Entries in account books which are not regularly 
ceot are not relevant under S. 34 of the Evidence 

\ct. I.L.R. (1949) Nag. 307=A.I.R. 1949 Nag. 414 
=1949 N.LJ- 398. 
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-S. 34 —Accounts regularly kept in course of 

business—Admissibility. 

Where there is sufficient evidence on the record 
to prove that certain books of account were regu¬ 
larly kept in the course of business, the entries 
made therein are relevant under S. 34 of the Evi¬ 
dence Act. A.l.R. 1941 Oudh 230=1941 O.W.N. 
214=1941 A.W.R. 58=16 Luck. 302=192 Ind. Cas. 
643. 


-S. 34 —Account book—Entries—Copy of un¬ 
stamped receipt—Admissibility of. 

Where, in an account book kept in the regular 
course of the business copies of all receipts given 
by plaintiffs are entered, in the usual course, and 
one of such entries was that of an unstamped 
receipt, held, that nevertheless the entry was ad¬ 
missible under S. 34 of the Act. 68 Ind. Cas. 494= 
A.l.R. 1923 Nag. 32. 


-S. 34 —Jama wasil baki papers— Admissi¬ 
bility—Value of. 

The land-lord produced a jama wasil baki paper 
prepared in 1850 in order to rebut the presumption 
under S. 50 (2), Ben. Ten. Act, claimed by the 
tenant. The increased rates stated therein were 
admitted by the tenant to be correct and the bona 
fides of the paper was not challenged: 

Held, that the jama wasil baki paper was ad¬ 
missible in evidence without corrboration. A.l.R. 
1940 Cal. 524 = 44 C.W.N. 993 = I.L.R. (1940) 2 Cal. 
559 = 192 Ind. Cas. 685. 

-S.34—Account books—Entries in—Admis¬ 
sibility. 

In a suit for rent, the entries in the account 
books filed by the plaintiff can be used against the 
defendant and are admissible under S. 34, Evidence 
Act though, of course, they cannot by themselves 
make the defendants liable. The Court is not justi¬ 
fied in not accepting the plaintiff’s accounts on the 
ground that the counterfoils of receipts given to 
the defendants for rent were not produced by the 
plaintiff. A.l.R. 1940 Oudh 385=1940 O. W. N. 
555 = 1940 R. D. 294=1940 A.W.R, 289=16 Luck. 
36=189 Ind. Cas. 52. 


-S, 34 —Zamindari papers—Books of account 

—Admissible. 

Admissions in zamindari papers of proprietor 
which are books of accounts regularly kept in 
course of business are admissible under S. 34, Evi¬ 
dence Act. A.l.R. 1940 Pat. 622=19 Pat. 398=7 
B.R. 170=191 Ind. Cas. 296. 

-S. 34 —Accounts—Admissibility. 

Account not regularly kept but genuine and not 
fabricated, is admissible to corroborate the oral 
evidence. 1936 O.W.N. 582=1936 R.D. 275. 

-S. 34 —Admissibility—Extract from accounts 

consisting of nakal bahi. 

An extract from accounts consisting of four 
pages, of which the first two contain entries of the 
nakal bahi of the plaintiff which merely show to 
whom goods Vere delivered, and in which the 
entries are not totalled or balanced and there is no 
nin 8 and no accounting is not admissible in 
evidence, not being entries in the account-books. It 
can only be used to refresh the memory of the 

?48 S (2)= h l 0 6 Nl d J. 281 ent " eS - ( ’ 34) 150 ^ CaS ‘ 


-S. 34 — Admissibility—Requisite. 

i H is Li° nly thc account books that are properh 
^ are admissible in evidence as relevant 
116 Ind. Cas. 285=51 All. 519=1929 ALT 115- 
A.I.R. 19?9 AIL 17Q, y V * 115 ^ 


-S. 34—Copy of account book—Admissibility 

of. 

An account book, though a copy of another 
account book, will be admissible in evidence if it 
is itself copied and kept in the ordinary course of 
business. 27 C- 118: 4 B. 576, Foil. 42 Ind. Cas. 
117 (L.B ). 

-S. 34—Entries in account books—Admis¬ 
sibility—Objection to. 

Where entries in certain books of account are 
proved to be in the handwriting of a person since 
deceased any objection to their admissibility on the 
ground that they were not proved to have been 
kept in the regular course of business, ought to be 
taken at the time of the trial. 17 Cr.L.J. 73=32 
Ind. Cas. 665 (Mad.) 

-S. 34—Books of account—Entry in—Admis¬ 
sibility—Conditions of. 

An entry to be admissible under S. 34 of the Evi¬ 
dence Act must be in a book of account regularly 
kept in the course of business which if not admitted 
must be formally proved. A collection of sheets 
of paper bound together with the intention that it 
should be permanent is a “book” but a book con¬ 
taining entries of items of which no account is 
made at any time is not a book of account. For 
purposes of admissibility Cash Books, Ledgers, 
and day-books are equal though they may differ in 
the weight to be given to each. 40 N.L.R. 44=23 
Ind. Cas. 893. 

-S. 34—Account books not written from day 

to day—Admissibility. 

Where accounts are originally written in wrong 
slips of paper and after an interval are entered in 
regular books, the latter cannot be rejected in 
evidence on the mere ground that the entries in 
them were not made regularly from to day. 11 Ind. 
Cas. 95 (Oudh). 

-S. 34—Account book—Admissibility. 

A single account book not otherwise suspicious 
is admissible particularly when it is supported by 
reliable witnesses. 51 P.W-R. 1909=4 Ind. Cas. 
495. 

-S. 34—Admissibility—Original Accounts— 

‘Copies’. 

A person used to enter all his receipts 
and all the advances he made to his amlahs first in 
a khata book. The amlahs used to submit funds 
embodying the expenses incurred by them, and 
these used to be regularly checked by him, he used 
to prepare his monthly and other accounts from the 
khata books and the funds. Held, that these 
accounts, having been kept regularly in the course 
of business, were admissible under S« 34 of the 
Evidence Act, even though the khata book itself 
was not produced. (1905) 9 C.W.N, 421=32 C* 
582 . 


— * 
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4. Book. 

-S. 34—Accounts—‘Book’—What is. 

A collective unity of sheets even at the time that 
the entries came to be made is impli d in the 
conception of a “book”. It connotes an intention 
that it should serve as a permanent record. It is 
not necessary that it should consist of particular 
number of sheets or that it should be bound in a 
particular way. A.I.R. 1936 Mad. 871=44 L.W. 
467=1936 M.W.N. 1274=170 Ind. Cas. 749. See 
also 10 N.L.R. 44. 

5. Corroboration. 

-S.34—Corroborative evidence—Sufficiency. 

Where, in a suit on a balance of account, the 
plaintiffs produced their bahis which supported 
their case and their munib gave evidence to the 
following effect: “The firm of the defendant used 
to send goods to the firm of the plaintiffs and also 
used to purchase goods through the plaintiffs’ firm. 
Whatever goods were purchased or sold, used to 
be entered in the bahi khata. In this way, the sum 
of Rs. 1120 is entered in the bahi khata and the 
claim is for that sum.” The witness was not 
cross-examined as to whether he had personal 
knowledge of the transactions : 

Held, that the evidence was sufficient to corrobo¬ 
rate the accounts and the suit could be decreed- 
AI.R. 1932 All. 60=1931 A.L.J. 946=133 Ind. Cas. 
900. 

-S. 34 —Corroboration—Necessity of. 

Under S- 34 of the Evidence Act, relevant 
entries in account books unless corroborated are 
not sufficient to fasten liability on a person. 1930 
A.L.J. 987 = A.I.R. 1930 All. 710. 

—S. 34 —Corroboration —Statement in books 
of account may be corroborated by any 
evidence. 

Section 34 does not limit in any way at all the 
nattire of the material upon which a Court may 
rely to support the statements in a book of 
account. Such material may take the shape of 
contemporary vouchers, receipts or other docu¬ 
mentary evidence or of sworn oral testimony. 88 
Ind. Cap. 383= 6 L. R. A; Civ 1 . 375 = A.I.R*. 1925 
All. 742. 

——S. 34 —Corroboration of entries—Evidence 

of plaintiff. 

Plaintiff’s own statement on oath in support 
of entries can be sufficient to support the entries 
in plaintiff’s account books to fix the defendant 
with liability. 84 Ind. Cas. 909=6 L. L. J. 504 = 
A. I. R. 1925 Lah. 242. 

— — S. 34 — Entries in books of account— 
Corroboration. 

S. 34 of the Evidence Act only lays down that 
a plaintiff cannot obtain a decree by merely pro¬ 
ving the existence of certain entries in his book 
of accounts even though these books are shown to 
be kept in the regular course of business. He will 
have to Show further by some independent evi¬ 
dence that the entries represent real and honest 
transactions and that the moneys were paid in 
accordance with those entries. No particular 
forms or kind of evidence in addition to the entries 
is required. Any relevant facts which can be 
treated as evidence within the meaning of the 
Evidence Act would be sufficient corroboration 
of the evidence furnished in the books of 
ftC< 9 «nts, if true. 52 Ind. Cas. 704 (Mad.). 
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-S. 34—Bahi accounts—Corroboration. 

Entries in plaintiff’s account book regular in 
form corroborated by plaintiff’s own statement 
on solemn affirmation, should be held as proved 
when items are admitted and there is no reason 
to think that a few fictitious items have been 
inserted in an otherwise ttue account. 80 P. R. 
1910=147 P.L.R. 1910 = 117 P.W.R. 1910 = 7 Ind. 
Cas. 1011. 

6 . Evidentiary value. 

-S. 34 —Account books — Entries in—Evi¬ 
dentiary value. 

No doubt entries in the account books main¬ 
tained by a creditor are not by themselves evi¬ 
dence to attach a liability to the debtor but they 
can be used to corroborate the evidence given 
by the creditor that the payments had been made 
and a decree can be passed on the basis of such 
corroborated evidence. A.I.R. 1946 AM. 127 = 
1945 A.L.J. 283 = I-L.R. (1945) All. 465. 

-S. 34 —Account books—Entries in—Value. 

Under S- 34 , Evidence Act, bahi entries are 
evidence, but mere entries in a book account 
are in sufficient to charge a person. It is necessary 
that there should be corroborative evidence to 
prove the payment of specific sums- A.I.R, 1939 
Lah. 455 = 41 P.L.R. 457=185 Ind- Cas- 858. 

-S. 34 —Account books — Entries— Value 

only corroborative. 

Entries in account books do not prove them¬ 
selves. They are at most, when proved, corrobo¬ 
rative evidence and unless there is proof that 
the entries represent real transactions, they 
will not suffice to charge any person with liability 
thereunder. 1936 M.W.N. 472. 

-S 34 —Day-book—Entries in—Not made 

then and there—Value of. 

The very object of accounts being kept, especially 
of day-books, is the value that is to be attached to 
the entries made as each event happened. It is 011 
the likelihood of such entries being made that the 
value of accounts depends. But if an argument is 
advanced that though a drawing is made from the 
partnership acccrunt, it is not debited in the day-book 
at the time when it is drawn but only a lump sum is 
debited Several months afterwards, it is not a pro¬ 
per day-book; it ceases to be such an account book 
to which Courts are accustomed to attach value. 
A.I.R. 1935 Mad. 165 = 1934 M.W.N. 1325 = 67 
M L-J. 880=155 Ind. Cas. 783. 

-S. 34 —Account books—Entries—Value. 

Where in a suit for price of goods taken by 
defendant from plaintiff’s shop, the defendant 
denies all liability, the plaintiff’s books of account 
do not afford a conclusive proof of the liability. 
The plaintiff cannot get a decree on his books of 
account only, unsupported by other evidence. 

(’35) 157 Ind. Cas. 52. 

-Ss. 34 . 90—Entries in account books—Evi¬ 
dentiary value. 

Under S. 34, entries in old account-books by 
themselves are not enough to charge a person 
with liability. A.I.R. 1932 All. 500 = 1932 A.L.J. 
493 = 142 Ind. Cas. 889. 

- S. 34 —Accounts — Entries in—Evidentiary 

value. 

An entry in an account book is an admission by 
the maker thereof in his own favour and it is 
accepted as evidence only if it strfctly complies 
with the requirements of being kept regularly and 
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in the ordinary course of business. A.I.R. 1932 Lali. 
417=33 P.L.R. 168=137 ind- Cas. 44. 


-S. 34 — Accounts—Evidentiary value of. 

Where defendant agreed with plaintiff: “You will 
receive a sum equivalent to 5 per cent, of the net 
profits (as shown in the books) of the Bombay branch 
of the Bombay Company Limited a s accruing from the 
sales of all goods for which you were salesman, 
whether on purchase or joint account,” 

Held, a plaintiff, who accepts the defendants’ books 
as deciding his rights to some extent, accepts them to 
that extent (unless he guards himself by apt words) 
as statements of the right mode of distributing the 
results of the recorded transactions, and not as a mere 
repository of figures like a calendar or price list. On 
the terms of this agreement the books cannot be 
divorced from the system of book-keeping of which 
they are the expression. The thing on which the 
percentage is to be reckoned is the profit of the branch 
as shown, and in showing a profit the mode of getting 
at it is as relevant as the final figure. The profit is 
the profit of the Bombay branch, not of some selected 
department of that branch, and it is the company’s 
profit. Profits “shown” can only mean profits, which 
from time to time are or in the ordinary course of 
business will be shown. 104 Ind. Cas. 139 = 46 C.L-J. 
214=1927 M.W.N. 600 = 29 Bom. L.R. 1367=32 C.W. 
N. i45“39 M.L.T. 294 = A.I.R. 1927 P. C. 210=53 
M.L.J. 278 (P.C.). 


S- 34 Evidentiary value of entries in account 
books. 

Relevant entries in account books unless corroborated 
are not sufficient to fasten liability upon a person. 
1930 A.LJ. 987 =A.I.R. 1930 All. 710 . 


-S. 34 —Irregular accounts—Value of. 

Accounts prepared at considerable intervals from 
memory or possibly inadequate materials cannot be 
treated as proof of the actual income - and expenditure 
of the estate to which they relate although they may be 
useful in cases where they corroborate other evidence. 
109 ind. Cas. 153 = 51 Mad. 291 = 28 M.L.W. 158 = 
A I.R. 1928 Mad. 180=54 M.L.J. 703 . 



Jama wasil baki papers, in the absence of proof that 
the writer or the maker of the entries therein at the 
date of the trial was dead or could not be procured 
without unreasonable expense or was otherwise such 
a person as is contemplated by S. 32 , merely amount 
to evidence under S. 34 which in the presence of other 
substantive evidence may be used as corroborative 
but which cannot be regarded as proving any fact 

by L tS S f \ o° 4 Ind - Cas# 733 = 46 C.L.J. 253 = A.I.R- 
1927 Cal. 855 . 


“ —S. 34—Account books—Evidentiary value. 

Where the plaintiff’s account books are the onl 
evidence of the defendant’s liability to pay any of th 
particular sums entered against them the evidence i 
not conclusive under S. 34f and plaintiff’s suit mus 
fad. 76 Ind. Cas. 157 = A.I.R. 1924 Lah. 540 . 

77 S ‘ 34 —Account book—Evidentiary value. 

Mere production of books of accounts withou 

nu 6 u ufficient to charge a defendant will 
liabdity although it may have been shown that the 

had been regularly kept in the course of business 
15 U L.J. 621 and 47 P.L.R. 1914 , Foil. 71 Ind 
Cas. 259 —A.I.R. 1922 Lah 338 . 

S. 34—Books of account—Entries in—Valu< 

ot. 

Books of account are important pieces of evidenc 
and If an entry therein is proved to have beei 


made in the ordinary course of business it is material 
corroboration of the statement of witnesses, aq Ind 
Cas. 756 (Cal). 


-S- 34 — Account book entry in valn6 of— 

Presumption—Proof. 

It is not the necessary or ordinary effect of a credit 
entry in an account book in favour of a person that 
the sum so entered thereby is transferred to him- all 
that it implies is that he is entitled to the amount from 
the person in whose account the entry occurs. How 
the former became so entitled has to be proved 
aliunde, the ordinary presumption being that such 
amount had been paid in by the person to whom 
it is credited. 42 Ind. Cas. 684 (Mad.). 

——S. 34 — Accounts — Lekha Bahi— Entries in— 
Evidentiary value of. 

In the absence of corroborative evidence, entries of 
oral loans appearing in a Lekha bahi are not entitled 
to weight. The account itself is not one kept in the 
ordinary course of business from day to day. 2 O.L.J. 
1 =27 Ind. Cas. 581 . 

-S. 34—Entry ia account books—Value of. 

A mere entry in an account book without something 
more is insufficient to charge a person with liability. 
82 P.R. 1914 = 277 P.L.R. 1914=25 Ind. Cas. 560 . 


-S. 34 — Account books — Corroborative evi¬ 
dence. 

Account books regularly kept can be used as corro¬ 
borative evidence under the Indian Evidence Act. 
( 1902 ) 4 Bom. L.R. 378=6 C.W.N. 401=29 C, 334 = 
29 I-A. 43 (P.C.) 


7. Proof. 

- S- 34 —Partnership account books—Proof, if 

necessary—Suit between partners. 

The partnership account books being accessible to 
all the partners, are prima facie evidence against 
each of them. Hence in a suit by some of the partners 
against the others, it is not open to the defendants 
to ask that the partnership account books relied on 
by the plaintiffs be formally proved or to contend 
that they were not prima facie evidence against 
them. A.I.R. 1944 Lah. 58=45 P.L.R. 441 = 212 
Ind. Cas. 416 . 

-S. 34—Accounts—Proof of entries’. 

Where the -munibs who wrote the. account book* 
are not produced, the accounts cannot be held to be 
properly proved and admissible. A.I.R. 1942 Oudh 
I 55 = i94 I O.W.N. 1195=1941 A. W. R. 1010=17 
Luck. 327 = 197 Ind. Gas. 247 . ; 

-S. 34—Proof—‘Munim* as witness proving 

entries. 

Legislature does not require any particular form of 
evidence in addition to entries in books of account and 
any relevant fact which can be treated as evidence 
within the meaning of the Evidence Act would be 
sufficient corroborative evidence furnished by the entries 
in books of account, if true. 

. Where, in a suit, the plaintiff produces account books 
in support of his claim and the ‘munim* of the plain¬ 
tiff is produced as a witness to corroborate the entries ih 
the book and such witness proves the entries and' the 
defendant does not consider it necessary to pur*ue th e 
matter further and cross-examine this witness with 
respect to his personal knowledge of the facts he was 
stating, the evidence given by such witness should be 
interpreted in the manner most favourable to the plain¬ 
tiff and should be accepted as sufficient corroboration 
of the entries in the plaintiffs’ account books which, by 
themselves, would not have been sufficient to charge 
the defendants with liability. A.I.R. 1938 All, 353- 
193 ° A.L.J. 449 = 1938 A.W.R. 294=176 Ind. Cas. 99 . 
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——S. 34—Proof— Evfdence sufficient to corrobo¬ 
rate entries. 

What would amount to independant evidence suffi¬ 
cient to corroborate die entries in the account books 
depends upon the facts of each case and particularly on 
the issue between the parties. It is necessary to be seen 
whether besides the entries in the account books, there 
is any evidence to prove that the transactions referred 
to in those entries actually took place. Where die 
transactions sued upon are numerous and extend over 
some length of time, the genuineness of the account 
books, if they arc regularly kept in the course of busi¬ 
ness, will be the determining factor. But mere proof of 
the correctness of the entries will not be enough. There 
must be some evidence to corroborate those entries. 
Such corroboration will be best afforded by the evidence 
of the person who wrote the account books and in 
whose presence the transactions took place. He cannot 
possibly have independent recollection of the various 
transactions and he may, as provided in S. 159 , Evi¬ 
dence Act, refresh his memory by referring to the 
account books. But it is not necessary for him to prove 
that “such and such articles valued at such and such 
amount were supplied on such and such dates.” If he 
proves the entries written by him and states that the 
transactions referred to in those entries actually took 
place in his presence or to his knowledge, the effect will 
substantially be the same. Where, however, the dispute 
between the parties is confined to some particular items 
only, specific evidence may be available and should be 
insisted upon to prove those particular transactions. 

A. I.R. 1941 Pat. 430=20 Pat. 273 = 22 P.L.T. 383 = 7 

B. R. 991 = 196 Ind. Gas. 57 . 


*-S. 34 —Accounts books - Proof required to 

fasten liability. 

Under S. 34, Evidence Act, the production of ac¬ 
count-books alone is not enough to make a person 
liable. But it is a question of fact as to how much 
evidence is required to create the liability when taken 
together with the books of account. Every case shall 
have to be decided on its own merits and no ruling can 
help in doing so. In a case where the witness, who 
produces the account-books, is reliable and has personal 
knowledge, the Courts may accept his statement as 
enough proof combined with the books of account. 
In cases, however, in which the witness is not reliable 
at all, the Court would require more proof. A.I.R. 
1937 ?e*b. 103=172 Ind. Cas. 598 . 


— —8. 34 — Accounts—Proof of—Persons writing 
accounts alive but not examined. 

Where certain account-books are filed in Court, but 
the persons who wrote out the accounts are not exa¬ 
mined although they are alive, the books cannot be 
said to have been duly proved and it is proper to rule 
them as inadmissible even if they appear to be genuine 
and have been made use of by the parties. A.I.R. 1935 
Oudh 16 = 11 O.W.N. 1323 = 152 Ind. Cas. 468 . 

— S. 34 — Account books—Entries in—Necessity 

for proof of. 

In order to obtain a decree on the basis of entries 
in books of account, it is not sufficient merely to prove 
that the books are correct and have been regularly 
kept in the course of the business but the entries must 
also be proved unless they are admitted by the opposite 
party and although such entries are relevant under 
34» they are never alone sufficient to charge any 
Person with liability. A.I.R. 1933 Lah. 384 = 34 P.L.R- 
46=141 Ind. Cas. 655 . 

—'""HI. 34—Account books —Entries —Mode of proof . 

The mere - filing of accounts and exhibiting them 
Cow not prove the various items in them without some 


more evidence. But where the plaintiff swears to Un¬ 
truth of the transaction, the items may be held to be 
proved. A.I.R. 1933 Mad. 756 = 38 M.L.W. 481 = 65 
M. L J. 458 = 57 Mad. 398= 1933 M. W. N. 1095= 146 
Ind. Cas. 608. 

-S. 34 —Proof—Necessity of formal proof that 

books are kept in course of business bag been 
dispensed with—Value of entries. 

Under the old Evidence Act II of 1855, books to be 
admissible had to be proved to have been regularly 
kept in course of business. In the later Act I of 
1872 the words “proved to have been” have dropped. 
This amounts to material alteration in the law. 
The legislature has dispensed with the necessity of 
any formal proof that the books were kept up in 
the regular course of business. It is a matter of 
intrinsic evidence as to whether the books in question 
were books of account and regularly kept in the 
regular course of business- The only limitation im¬ 
posed by the statute is that the statement contained 
in the account books “shall not alone be sufficient to 
charge any one with liability.” The value of die entries 
is corroborative and cannot be used as independant 
evidence to charge any person with liability. 121 Ind. 
Cas. 819=1930 Cr. C. 54 = 51 All. 864=31 Cr. L. J- 
356 = A. I. R. 1930 All. 38. 

-S- 34 —Proof of dealings. 

Where there were only the account books and the 
general statement of the plaintiff that there were 
dealings between him and defendant, 

Held, that the dealings were not proved under 
S. 34, Evidence Act, in absence of evidence of specific 
sums having been paid. A.I.R. 1924 Lah. 540; A.I.R. 
1922 Lah. 338; A.I.R. 1923 Lah. 431 and 82 P. R. 
1914, Foil. 100 Ind. Cas. 862 = A.I.R. 1927 Lah. 903? 

-S- 34 —Proof—Party producing accounts 

should prove reliability of each item. 

It is for the party who puts forward the accounts 
to explain them and support them in such a way 
as to convince the Judge there is such a probability 
of their accuracy as to make it reasonable for a 
prudent man to accept them. 26 Bom. 363, Foil. 

A mere account book without more does not prove 
anything. 52 Ind. Cas. 704, Foil. 

The law requires proof not only of aocunnt books 
generally but of each item, that is, in the interest 
of the pe-rson producing the books but with regard 
to admissions, i. e., entries against tire producer’s 
own pecuniary interest, the law dispenses with all 
proof save that the book has been kept by or under 
the authority of the producer. 96 Ind. Cas. 429=23 
M.L.W. 272=A.I R. 1926 Mad. 955. 

-S. 34 —Entries in account books must be 

proved by independent evidence. 

Mere entries in books of account are not by them¬ 
selves sufficient to charge any person with liability. 
The reason is that a man cannot be allowed to make 
evidence for himself by what he chooses to write in his 
own books behind the baek of third parties. There 
must be independent evidence of the transaction to 
which the entries relate. 89 Ind. Cas. 371= A.I.R. 
1925 Nag. 445 . 

-S. 34 — Bahis—Entries—Proof of—Evidence of 

past transaction. 

In a 6 uit for the recovery of Rs. 53-12 on the 
allegations that the defendants had irrigated their 
fields from the plaintiff’s well and were liable to pay 
at the rate of Rs. 4 per bigha according to an agree¬ 
ment arrived at between the parties, 

Held, that the bahi entries in plaintiffs’ bahi 
showing that the defendants had been paying the 
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water-rate in previous years at the rate demanded 
by the plaintiffs taken along with the oral evidence 
produced sufficiently prove the plaintiff’s claim. 
A. I. R. 1923 Lah. 595 . 

- S. 34—Entry in book of account—Evidence 

necessary for proof—Nature of. 

As far as possible it is necessary that independent 
and trustworthy evidence should be let in, in support 
of entries in books of accounts. A mere statement 
of the plaintiff is not sufficient for the purpose. 47 
RL.R. 1914 = 53 P-W.R. 1914 = 22 Ind. Cas. 403 . 

- S. 34—Entries in books of account—Value of 

—Hovv to be proved. 

Where reliance is placed upon books of account it 
has to be proved that they were regularly kept in the 
course of business and the entries themselves have to 
be proved and mere asstertions that this or that 
page was written by a particular writer will not 
suffice. 15 C.L.J. 621 = 13 Ind. Cas. 678 . 

8. “Regularly kept”. 

- S. 34— <c Reg u larly kept”—Day-book entered 

after four months—No rough notes—Ledger 

from such day book. 

A day-book, which has been entered after four 
months from the happening of an event and the 
rough notes of which are not available, is not a 
document which can be said to have been kept in the 
regular course of business. These remarks apply a 
fortiori to the ledger which is prepared from such a 
day-book. A.I.R. 1935 Pesh. 44=155 Ind. Cas. 1006 . 

-S' 34 —‘Regularly kept*, meaning. 

The words “regularly kepi” in S. 34 , are not 
synonymous with “coriectly kept.” The words only 
•mean that accounts should be kept in accordance 
with a certain fixed method or in some customary • 
form. Therefore, the fact that there are incorrect 
entries and mistakes in an account book will not 
make it irrelevant, though it may affect its eviden¬ 
tiary value- A.I.R. 1932 Oudh 225 = 9 O-W.N. 532 = 
138 Ind. Cas. 716 . 

-S- 34 -1- ‘Regularly kept.* 

A book of account may be said to be regularly 
kept, although the book is not entered up from day 
to day or from hour to hour as the transactions take 
place. 101 Ind. Cas. 289 = 5 Pat* 777=8 P L.T. 510 = 
A.I.R. 1927 Pat. 61 . 

- S. 34— Account book, if “regularly kept” — 

Admissibility —VaJ u e of. 

The fact that the entries in an account book are 
uot in chronological order, and that the roznama 
was written up once a week from memoranda on 
loose papers, which were destroyed, and that the 
khataoni was written up once a month, affect the 
weight of the evidence but not its admissibility. 

According to S- 34> regularly or systematically 
means that the accounts are kept according to a set 
of rules or a system, whether the accountant has 
iollowed the rules or system closely or not. Nor is 
there anything in the section that says the system 
must be an elaborate or reliable one. Both those 
matters, the decree of excellence of the system, and 
the closeness with which it has been followed, affect 
.,5 . vve Ight of the evidence of an entry, not its admis¬ 
sibility. The roughest memoranda of accounts kept 
generally according to the most elementary system, 
though often departing from it, are admissible in 
evidence, but would of course have no weight. 95 
Ind. Cas. 128 = A.I.R. 1926 Nag- 407 . 

-- ;S. 34—“Regularly kept'* accounts. 

Wt rv ?he entries are made from day to day but 
the totalling does not take place ev'ery day, this 
would not make the book any the less an account- 


book within the meaning of S. 34 . 59 Ind. Cas. 121 

= A.I.R. 1921 Nag. 133 . 

8 34 Books “regularly kept In the course 
of business”—Meaning of. 

In order that books may be regularly kept in the 
course of business they must be kept in accordance 
with a uniform praclice in the current routine of 
business of the person to whom they belong. The 
particular method of keeping the books may affect 
their value as evidence. 6 S.L.R. 195=14 Cr.L-J- 
262=19 Ind. Cas. 534 . 

S 34—“Regularly kept” account books—Proof 
of entries in. 

It is essential to establish that accounts have been 
kept in the regular course of business before they can 
be acted on. They need > not be written up from 
moment to moment or day to day. 27 C. 118 P.C. Rel. 
The question goes to the weight due to the evidence. 
The clerk .who has kept the accounts or some person 
competent to speak to their genuineness must prove that 
the books have been regularly kept and * they are 
generally accurate. The particular entries upon which 
the party relies should also be selected and proved. 
13 C.L.J. 139 = 8 Ind. Cas. 81 . 

--S. 34—Account—‘Regularly kept*—Admissibi¬ 
lity. 

An account to be regularly kept within the meaning 
of S. .34 of the Evidence Act need not have been 
written from day to day as the transactions took place* 
and the time of making the entries, though it may 
affect the credibility of the accounts, cannot affect its 
admissibility. ( 1901 ) 3 Bom. L.R. 213 = 25 B. 616 . 

9. Reliability. 

-S. 34—Accounts—Reliability—‘Bahis*. 

Persumption of correctness does not attach to the 
entries in the bahi s . A. I. R. 1939 Lah. 438=41 
P.L.R. 373* 

-S- 34 —Rokar bahi—Blanks in—Not reliable. 

If a number of blank spaces have been left in the 
rokar bahi in different places, the conclusion that the 
rokar bahi is unreliable would be fully justified. A.I.R. 
1939 Lah. 412=41 P.L.R. 295=184 Ind. Cas. 858 . 

-S. 34—Reliability of accounts—Strictures by 

court—Propriety. 

It i 6 hardly proper to stigmatise the books of a 
respectable firm as books which it is not. difficult to 
fabricate without coming to a specific finding that 
the books produced were, as a matter of fact, fabricated 
and without giving reasons therefor. A.I.R. 1933 Pat. 
145 = 14 P.L.T. 61 = 142 Ind. Cas. 463 . 

-S. 34—Account books — Reliability — Bogus 

entries. 

Account books are sufficiently discredited if a certain 
number of entries therein are proved to be bogus by 
independent evidence which precludes the possibility 
of error or accident. 107 Ind. Cas. 113 = 24 N.L-R* 
40=30 Bom. L.R. 296=47 C.L.J. 222=5 O.W.N. *26 
= 27 M.L-W. 523 =A-I.R. 1928 P. G. 39=54 M.L.J* 
208 (P.C.). • 

-S. 34 —Admissibility of entries in the face of 

admission of liabilities by defendant — Not 
material. 

The admissibility or otherwise of the entries does not 
avail when the defendant admits the debt contracted > 
to which the entry refers. 158 P.W.R. 1015=31 Ind. 
Cas. 800 . 

-Ss. 34 and 114—Reliability—Books of account 

—Tampered with. 

When it is found that the account books have been 
tampered with deliberately, the very strongest presump¬ 
tion of fabrication arises against the owners of the 
books. 77 P.L.R. 1914=49 P.W.R. Wi 4 «s»Inn 
Cas. 560. * * 
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35. Synopsis. 

Birth and death registers. 

Civil Court records. 
Guardianship certificate. 
Judgments. 

Municipal records. 

Official records. 

Police records. 

Public records. 

Records of custom. 

Report of officers. 

Revenue records. 

School certificate and registers. 
Scope. 

Miscellaneous. 

x. Birth and death registers. 


I, 35—Admissibility under—Entries in the 
register of births maintained at the thana—Proof 
as to who wrote them and what his information 

was—Necessity. 

• 

Entries in the register of births maintained at the thana 
under para. 322 , U.P. Police Regulations, 1942 Edition, 
are admissible in evidence under S. 35 of the Evidence 
Act, as such a register is a public document and the 
entries are made by an employee of the Police Depart¬ 
ment. It cannot be said that they are not admissible 
unless it is proved as to who wrote those entries and 
what his source of information was. 229 Ind. Cas. 

546 = 1947 O.W.N. (H.C.) 32 = 1947 A. L. W. 75 =I 947 
A. CrC. < 28=1947 A. W. R. (H. C.) 68 = 1947 A. L. J. 
76=48 Cr. L. J. 449 = A. I. R. 1947 A. 429 . 

-S. 35—Admissibility under—Entry as to birth 

i n the register maintained at the Thana—Extract— 
Admissibility— V alue. 

‘ In proof of the age of a person, a certified copy of an 
extract of an entry in the birth register maintained in 
the Thana was produced. On a question as to its 
admissibility and evidentiary value held, that it was 
admissible under S. 35 of the Evidence Act, being a 
certified copy of a public document and that though it 
could not be trusted for the exact date of birth, it was 
accurate within a few days and was valuable evidence 
of age. 1947 A.W.R. (C. C.) 56=230 Ind. Cas. 144 = 
1947 O.W.N. 180=48 Cr. L. J. 542 = 1947 A. Cr. C. 

.I.K. 1 


109=1947 O.A. (C.C.) 56=A, 


948 Oudh 1. 


S. 35—Birth certificate—Age—Mode of proof. 

The birth certificate does not prove itself and is no 
proof of age of any particular person unless the person 
connected with that entry by making the entry or giving 
information comes forward and speaks to the entry and 
connects the entry with the individual concerned. 

(.949) Cut. 194= A. I. R. 1949 Orissa 22 = 
“,.J. 650. 



- — Birth and death registers— Age— 

Medical evidence and municipal register of births 

' The medical evidence as to age cannot stand againsi 
•he evidence of municipal register of births properly 
kept end property authenticated. A. I. R. 1946 Sine 
*$*■■47 Cr. L.J. 971=226 Ind. Cas. 511. 

8 *• Xi D- ay 


-S. 35 —Chaukidar’s birth and death register — 

Entry in—Admissibility—Essentials for. 

Under S. 35 , it is not enough to prove that the 
chaukidar’s register (birth and death) is an official 
book, but it is also necessary to prove that the entry 
relied on was either made by a public servant in the 
discharge of his official dutv or made by some other 
person in performance of a duty specially enjoined by 
the law of the country. Therefore, for the application 
of S. 35 , one must know who has made the entry and in 
what circumstances. If*the chaukidar or some other 
person makes the entry in the discharge of his official 
duty, then one of the essential conditions mentioned in 
S. 35 is fulfilled. If, however, the entry is not made by 
a public servant in the discharge of his official duty, 
then the necessity to show that there was any enact¬ 
ment especially enjoining the performance of the duty 
arises. 

Where there was no reliable evidence as to who made 
an entry (as to tiie death of a certain person) in the 
hathchittas kept by a chaukidar and in what circum¬ 
stances they were made : 

Held, that the conditions laid down in S. 33 were not 
fulfilled and consequently the entry was not admissible. 
A.I.R. 1945 Pat. 489 = 26 P.L.T. 225=11 Cut. L.T. 40 . 

-S. 35 —Birth register—Entry in, value of, in 

case of proof of child’s legitimacy—Mother’s name 
appearing in register but not father’s. 

The entry in the birth register may be relevant 
under S. 35 , Evidence Act, to show the date of the birth ; 
but how far would the fact that the name of the mother 
was given and not that of the father, by the informant, 
bear on the question of the child’s legitimacy depends, 
even if assumed to be relevant, largely on the means 
that the informant may be shown to have possessed of 
the knowledge in connection with the child’s birth. If 
the informant happens to be a stranger, who did not 
know the father, the statement may be even if relevant, 
wholly unimportant. The entry becomes of no 
value when the informant is not examined and no 
explanation has been given for the omission to do so. 
A.I.R. 1942 Mad. 120 = 54 L W. 411=201 Ind. Cas. 39 . 

-Ss. 35 , 79 —Entry in death register—Presump¬ 
tion—Admissibility—Copy of entry. 

The death register is maintained by the Municipal 
Board under the Municipalities Act, and a form is 
prescribed by lire Municipal Manual which is adopted 
with certain modification by different Municipalities in 
the United Provinces. The registers arc kept under 
S. 298 ( 2 ), cl. J (b), U. P. Municipalities Act, and are 
admissible in evidence under 8 . 35 , Evidence Act. The 
correctness of the copies has to be presumed under S. 79 
Evidence Act, and there is further, a specific provision 
(S. 330 ) under the Municipalities Act, which lays down 
the mode of proof of Municipal records. The copy is 
admissible in evidence not merely to prove the death 
of a person but also other relevant matters appearing on 
the record. A.I.R. 1938 All. 242 = 1938 A. L.J. 235 = 
1938 A.W.R. 168 = 175 Ind. Gas. 263 . 

-S. 35 —Entries are not positive: proof unless 

identity is proved. 

Entries of the names of persons in a register of births 
or deaths or marriages cannot be positive evidence of 
the birth, death or marriage of such person unless their 
identity is fully proved. A. I. R. 1938 Cal. I 2 Q»= 
177 Ind. Cas. 517 . 
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=——S. 35—Kotwar book containing births and 
deaths. 

The Kotwar book containing the register of birth 
and deaths is an official book which the Mukaddam 
has to maintain in accordance with the law, as laid down 
in S. 35 of the Evidence Act. The G. P. Land Revenue Act 
imposes certain duties on Mukaddam and Kotwars, 
and one of them is to report the cases of births and 
deaths of the villages in their charge. The Central 
Provinces Police Manual, S. io, para. 418, also requires 
a report book to be maintained by village watchmen in 
connection with the reports of births and deaths they 
have to make to the Police. A. I. R. 1937 Nag. 264 = 
20 N.L.J. 139=1.L.R. (1937) Nag. 382=172 Ind. Cas. 
287. 

-Ss. 35, 79—Entries in Municipal Register of 

Births and Deaths—Admissibility—Copies of 
entries—Presumption—Defects—U. P. Munici¬ 
palities Act (II of 1916), S. 298 (2), cl. J. (b). 

Under S. 35, Evidence Act, a Municipal Register of 
Births and Deaths kept under S. 298 (2), cl. J (b), 
U. P. Municipalities Act, is admissible in evidence as it 
is kept by a public servant in the discharge of his duty. 
The correctness of the copies of the entries in the re¬ 
gister is to be presumed under S. 79, Evidence Act, and 
a copy is therefo.e admissible. The fact that the copy 
shows that the entry is not exactly in the prescribed 
form inasmuch as the name of the reporter and the 
signature of the recording officer are not given, is 
immaterial and because of this defect, the entry does 
not become inadmissible. A.I.R. 1936 All. 218=1936 
A.L.J. 404=1935 A.W.R. 1248=159 Ind. Cas. 190. 

--S. 35—Certificate of birth. 

A certificate of birth of a person is the conclusive evi¬ 
dence of his age as long as it is not disproved by 
evidence of the party denying its correctness. A.I.R. 
*935 Pat. 474=16 P. L. T. 629=37 Cr. L.J. 227 = 160 
Ind. Cas. 116. 

-S. 35—Birth and death registers—Copy of 

entry in ^Municipal register of births and deaths 
—Admissibility—Interference in second appeal. 

Under S. 35, Evidence Act, a copy of an entry in 
the Municipal register in which births and deaths are 
recorded is admissible in evidence. Where the trial 
Court and the lower Appellate Court have attached 
weight to such a document the Court of second appeal 
will not take a different view. A. I. R. 1934 Oudh 
167 = 11 O.W.N. 416= 148 Ind. Cas. 418. 

--S. 35—Birth and death registers—Statement 

In, if evidence of religion of parties. 

It is safe to rely upon statements in death registers 
only with reference to the fact of death and the date 
of death. As for the description therein of the religion 

of the deceased, it is doubtful if that statement is admissi¬ 
ble A.I.R. 1934 Mad. 630=67 M.L.J. 389=40 M. L. W. 

502 = 1934 M.W.N. H 97 = i55 I*d. Cas 708. 


is prepared in casual way. A. L R. 1930 Cal. 6362=128 
Ind. Cas. 804. 

-S. 35—Date of death—Inference of. 

t '* T l' * j ^ £ 

Where the date of death of a person was in question, 
and a report of death in the kotwal’s diary, dated 6th 
January, 1913, was produced but it did not mention 
the date of death but the lower Court inferred that 
the death was within a week of the date of the report. 

Held, that the inference drawn by the lower Court 
was not altogether erroneous or one which could not 
have been reasonably drawn from facts proved. 103 
Ind. Cas. 883=A.I.R. 1927 Nag. 326. ‘ 1 

-S. 35—Copy of birth register is admissible 

to prove age. 

Where the original birth register of a particular year 
was found to have been lost, but a copy thereof, pre¬ 
pared by the public servant whose duty it was to main¬ 
tain such a register, was found and it was relied upon to 
show that certain A was born in that year and it was 
also found that the public servant who prepared that 
copy had died shortly after, copy was admissible. 95 
Ind. Cas. 1005 = 23 M.L.W. 688=A.I.R. 1926 Mad. 985. 


-S. 35 —Death Register kept lit police station 

is official book. 

The Death Register kept at the police station is an 
official book and the entries in it are legally admissible. 
Such a register is an official book, register or record 
made by a public servant in the discharge of his official 
duty within the meaning of S. 33 of the Evidence Act, 
and an entry made therein would, therefore, be itself a 
relevant fact. 46 Cal. 152 and 22 O.C. 124, Foil. 87 
Ind. Cas. 938=46 All. 637=22 A. L. J. 6go=A. I. R, 
1925 All. 79. 

-S. 35—Birth and death registers. 

Death register i6 public document and is ordinarily 
conclusive of dates of deaths recorded. 88 Ind. Ctur. 

249 = *925 M.W.N. 232=A.I,R. 1925 Mad. 1005,1 s . 


-S. 35—Birth and death regiitefs, a f 3 / 

Death Register—Entries during epidemic swoh 
appearing to have been made at one lime and nocirom 
day to day—Informant. not examined—Register is not 
of much value. 82 Ind. Cas. 618=24 Bom. L.R,. 1162— 
47 Bom. iio=A.I.R. 1923 Bom. 17. 


-S. 35—Register of births ond deaths^—Entry not 

proved to be in handwriting of choukidar is inadifciff* 
Bible. 77 Ind. Cas. 52=20 A. L. J. 601 =A. I. R. 

All. 510. 


——S. 33—Death Register—Prepared during times of 
epidemic—Not of much value to prove order of death. 
77 Ind. Cas. 117=24 Bom. L.R. 836=47 Bom. 37^ 
A.I.R. 1922 Bom. 347. 


-S. 35 —Birth 

entry in. 


and Vaccination Register 


Adm i s S tm^ denCe ° f ha ‘ hChita ° f 

a 7 hC r J^tkchita of the chaukidar containing the 
date of birth of a person is admissible in evidence even 

r ,,-* 1 p 8 T W S UCn the daffadar. A.I.R. ,933 Pat. 
473^*4 P-L.T. 441 = 149 Ind. Cas, 129, 


-Birth and 


Entry in death register may be rejected when used to 
prove or disprove death on particular day, if register 


compel 

a 



An entry in a hirtb register kept by 
authority is relevant to prove the age of 
provided it is not suspicious. But an entry 
Vaccination Register showing the age of the person 
vaccinated is in itself of no value because the age of * 
child is likely to be very cursorily recorded as it iff 
a matter of importance for the operation but it catfbe 
relevant to corroborate the vaccinator’s evidence ** 
the age. 86 P. W. R. 1910=213 p. L. R, igto* 3 } 
Ind. Cas. 505. 

S. 35—See also EVIDENCE AC 7T; & 7 4- ’ 



709 


EVIDENCE ACT (1872), S. 35—1. Birth and death registers 


710 


--S. 35—Administration report. 

An entry of a ward’s age in an administration report 
or Court of Wards is evidence under S. 35 of the 
Evidence Act. 9 M.L.T. 214=9 Inch Cas. 567. 

——S, 35—Register of deaths—Municipal Register 
—Whether admissible. 

Municipal Register entries which cannot be definitely 
proved to be written or directed to he written by a 
particular person are inadmissible to prove the date of 
death of a particular individual. 19 Ind. Cas. 528 (All.). 

-- S. 35—Register of deaths—Chaukidar’s Death 

And Birth Registers, entries in—Value of. 

Entries in Chaukidar’s Death and Birth Registers 
are valuable evidence of the facts mentioned therein. 

51P. R. 1913 = 283 P. L. R. 1913 = 200 P. W. R. 1913 = 
20 Ind. Cas. 462. 

. ■ ■ g. 35—Registers of Deaths and Births—■ 

Entries in village Registers—Admissibility. 

When birth and death Registers are kept by a Village 
Official under the directions of the Board of Revenue 
as agents of Government an entry therein is admissible 
in evidence under the section. It is not necessary that 
the public servant should be compellable by legislative 
enactment to discharge such a duty. 7 W.R. 726, Poll. 
Entry in such a register is proof of the actual date of 
death. 41 Mad. 26 = 22 M. L. J. 17 = 33 M. L. J. 60 = 
(1917) M.W.N. 558 = 6 L.W. 246 = 41 Inch Cas. 286. 

-S. 35—Register of deaths and births 

Choukidhar's register—Entries in. 

An entry tnade in a choukidar’s register of births and 
deaths is not admissible in evidence if it neither 
jautpoirts nor is proved to be signed by the station 
IVriter, the tegister not being one directed to be kept by 
any \a,W. 22 O.C. 250 = 6 O.L.J, 577=21 Cr. L.J. 22 = 
54 Ind. Cas. 166. 


- S. 35—Register of deaths. 

An entry of deaths and births in a register which was 
not kept up by a Public authority or by a public servant 
is not admissible under S. 35. 14 O. C. 68 = 10 Ind. 

Cas. 713. 

- S. 35—Register of deaths — Police Regulations. 

The register of deaths maintained under Para. 367 of 
the Police regulations is an official register and entries 
arc made in it by a public servant in the discharge of 
hl» official diify and are admissible under S. 35. 
i U.P.L.R. (J.C.) 1=22 O.C. 124 = 52 Ind. Cas. 162. 

-8. 33 —Chaukidar’s birth and death register. 

A Chaukidar’s reghter of births and deaths is not a 
public document. No importance can be attached to 
it in view of S. 35. 19 O. C. 221=4 O. L.J. 49=38 

Ind. Cas. g 4 <. 

a. Civil Codrts Records. 

-8. 35-—Civil Court records—Entry in order 

fliMt, recording service. 

The entry in the order sheet by the certificate officer 
would be admissible under S. 35, Evidence Act, if the 
statement made therein be of a fact in issue or of a 

cSftvtfflftSt. A.l.R. 1943 Cal. it 4 = T.L.R. (* 913 ) » 
GH. 26=46 t. W. N. 967=76 C. L. J. 17 = 203 Ind. 

CSu. 5*3; 


-Ss. 35, 21 (1)—Certified copy from register of 

rent suits — Statement in it made by darpatnidar in 
connection with rent suit subsequent to sale of 
darpatni interest — Admissibility. 

A certified copy from the register of rent suits con¬ 
taining various entries in a tabular form, would be ad¬ 
missible under S.35. Evidence Act* as written by a public 
servant in the discharge of his official duty. However, 
the entry in it of the statement made in connection with 
rent suit instiuted by the darpatnidars and others 
against the tenants, subsequent to the auction-sale of the 
darpatni interert cannot be treated as relevant admis¬ 
sion and proved against the zemindar who has 
purchased the darpatni interest under S. 21 (1). 

A.I.R. 19 to Cal. 539 = 71 C. L.J. 504= 191 Inch Cas. 824. 

-S 35—Civil Court records—Duty of process 

server to deliver possession and record his act — 
Report—Admissibility—Ownership. 

Where the duty of the process-server is to deliver 
possession and to record what he has done, his record is 
the public record of an official act and is admissible in 
evidence even though the process-server is not called as 
a witness. The document affords die clearest evidence 
of the act of ownership. A. L R. 1940 Lah. 312=42 
P.L.R. 288=192 Ind. Cas. 45. 

- S. 35 —Civil Court records—Statements in a 

decree that certain pedigrees were filed is evidence 
under S. 35 as an entry in a public record. A. I. R. 
1934 P.C. 157=11 O. W. N. 889 = 61 I. A. 286=1934 
A.L.J. 779 = 40 L. W. 217 = 67 M.L.J. 274=15 P. L. T. 
531=60 C L.J. 67=1934 M. W. N. 751 =36 Bom. L.R. 
867 = 56 All. 468=38 C.W.N. 1101 = 150 Ind. Cas. 545 
(P.C.). 

-Ss. 35, 74—Order sheet of Court—Formal 

Order sheets of Courts/ being public documents, 
require no formal proof and each successive execution 
proceeding being a continuation of the previous one, it 
is not necessary to mark the order sheets of a previous 
proceeding as exhibits. A. I. R. 1933 I* at * 658 = 
15 P.L.T. 407 = 13 Pat. 8G= 147 Ind. Cas. 101. 

-S. 35—Civil Court records. 

Where a paper book of Calcutta High Court relating 
to another case was tried to be put in evidence in a case 
in a Patna Court: 

Held, in the absence of proof that the papers printed 
in that* book were the true copies of the original, docu¬ 
ments it could not be admitted. 114 Ind. Cas. 469 = 
7 Pat. 187=11 P.L.T. 12 —A.I.R. 1929 Pat. 41. 

_S. 35— Ci% il Court records—A sale certificate is 

not a public or other official book, register or record, 
no Ind. Cas. 521 =A. I. R. 1928 Cal. 893. 

_S. 33 —Civil Court records—Description of pro¬ 
perty given m a sale proclamation or a sale-certificate 
does not amount to a statement within the meaning of 
Ss. 32 aril 33 * A. I. R- 1922 Mad. (F. B.), Foil. 
110 Ind. Cas. r,2C=A.I.R. 1928 Cal. 893. 

_S. 33 —Civil Court records — Process-server’s 

report is inadmissible if he is not examined. 96 Ind. 
Car. 825=A.LR. 1928 Lah. 629. 

_S. 33—Civil Court rec< r Is—Register of Civil 

su itg—Entry as to disposol of suit is relevant. 79 Ind. 
Cas. 257 = 27 C-W.N. 83*7= A LR. 1924 Cal. 135. 




711 


EVIDENCE ACT (f872), S. 35—2. Civil Courts Records, 


* 

712 


-S. 35—Civil Court records—An extract from 

Register of Applications in respect of minors and Iuna" 
tics is inadmissible in evidence on the question of age. 
86 Ind. Cas. 681=5 P.L.T. 403=A.I.R. 1924 Pat. 796. 

3. Guardianship Certificates. 

-S. 35 — Guardianship certificates — Admis¬ 
sibility—Proof of minority of person. 

A certificate of guardianship issued by the Court is 
not admissible in evidence under S. 35, Evidence Act, to 
prove the minority of a person. Such certificate’ is 
neither a book nor a register nor a record kept by any 
officer in accordance with any law. It is a certificate, 
as it professes to be, and is a document issued to a 
person, giving that person and only to him a particular 
kind of authority. A.I.R. 1950 Cal. 533. 

- s * 35 —Certificate of guardianship—If admis¬ 
sible to prove birth of minor in subsequent 
proceeding. 

As the certificate of guardianship fis neither a book 
nor a register nor a record kept by an officer in the 
discharge of his duties, it is not admissible under S. 35 of 
the Evidence Act to prove the date of birth of the minor 
in a subsequent suit where the question of age is at 
issue. A.I.R. 1942 Cal. 438 = 76 C. L. J. 61 = 199 Ind. 
Cas. 10. 


-;S. 35 —Guardianship certificate—Guardianship 

certificate cannot fall under S. 35 because it does not 
contain any entry in any public or other official book, 
register or record, inasmuch as there is no rule requiring 
the District Judge to maintain any such official book, 
register or record. A.I.R. 1934 AH. 406=56 All. 766= 

3 A- W. R. 529=1934 A. L. J. 318=149 Ind. Cas. 

-7S. 35 Guardianship certificates—In spite of the fact 

certificates of guardianship are now issued under the 
authorities of the Rules framed by the various High 
Courts, they are nevertheless inadmissible in evidence' 
because they are not ‘ public or official book, register or 
record in which an entry is made by a public servant in 
die discharge of his official duty ’ within the meaning of 

S 35 Evidence Act. A. I. R. 1931 All. 307=1931 

A. L. J. 170—53 All. 428=130 Ind. Cas. 201. 


15 —Guardianship certificates. 

Entry in guardianship certificate is sufficient to prove 
age of persons A.I.R. 1926 Oudh 88 and A.,I. R.^qac 

2 l R I It r? ju 121 Ind - Cas - =77 = 7 O. W. N. 25 = 
AI.K. 1930 Oudh 97. . J 

—s* 35—Guardianship certificat^-In the province oi 
Oudh a certificate of guardianship issued by a Districl 
Judge to a guardian appointed by him of a particular 
minor is a record made by a public servant in the dis¬ 
charge of his official duties and am entry in such record 

6 OW^ admissible under S. 35. 117 Ind. Cas. 456 = 
6 O.W.N. 51 =A.I.R. 1929 Oudh 134. 45 

ftf 3 ?T? v uardia ^ hi P certificate—In the Pro¬ 
vince of Oudh a District Judge is bound by law to 
prepare a certificate of guardianship. Y 

t] l C 8 u ^ ians hip certificate was prepared in 
°® c f ° f District Judge and signed by the incum- 

the n au °? 1CC o a ‘ r< 3 uired b y the rules framed by 
the Oudh J. C. s Court under S. 50 (i) of the 

Guardians and Wards Act : 0 u ' me 

th&t il ^ a '. a Public document made by a 
public servant m tfie discharge of his official duty and 


vr c*o 


Ultl tlUI C 


c oc T? -J A , 1S ‘“Ciuiunca unaer 

h r Ev,dence Act and a ” entry therein as to 
the birth of a minor was relevant fact. 89 Ind. Gas 

Oudh 2 8ffi J ' 453=2 °* W ' N * 601 =A ‘ I R - *926 


—— s - 35 —Guardianship certificate—The certi¬ 
ficate of guardianship cannot be regarded as evidence of 

0r A y T p S * 7l * lDd - Ca9 ‘ 336=38 G.L.J. 
100=A.I.R. 1924 Gal. 526. J 

• « 1 

4. Judgments. 


- s 35 Judgment not inter partes— Admission 

as to age of predecessor-in-title—Whether can be 
relied on. 


A previous judgment though not inter partes is 
admissible under S. 35 of the Evidence Act to prove a 
statement made by a predccessor-in-title of the party 
against whom the document is sought to be used. Thus 
an admission contained in such judgment as to the 
date of the death of the father of the predecessor-in-title 
is admissible to prove the date of death of such person 
61 L.W. 193=1948 M.W.N. 201 = A.I.R 1948 Mad. 388. 
= (1948) 1 M.L.J. 215. * 

-S. 35—Judgments.—Suit to eject defendant* on 

ground that they were under -raiyats of plaintiffs— In 
Khanapnri proceedings which preceded finally 
published Record of Rights, one of plaintiffs M, on 
behalf of all, was stated in decision of Khanapuri Officer 
to have admitted that predecessors-in-interest of 
defendants were co-sharers ; 


Held, that the admission contained in the decision of 
the Khanapuri Officer was admissible. Furthermore, 
even if the decision of the Khanapuri Officer were 
inadmissible for proving the truth of the admission made 
by M before the Khanapuri Officer, it would still be 
admissible for the purpose of proving that M piade 
such a statement. A.I.R. 1939 Pat. 591=20 P.L.T. 
929=185 Ind. Cas. 254. 


S. 35—Judgment—A statement in a judgment that 
one of the parties to it had made an admission as a 
witness is not admissible under S. 21, Evidence Act, as -it 
f only secondary evidence of such admission. Such a 
statement is also not admissible under S.35, Evidence Act. 
A.I.R. 1935 Mad. 268=40 L.W. 810 = 154 Ind. Gas. 753. 

-S. 35—Judgments—Oral admission recorded 

in judgment—Admissibility. 

Although where a deposition of a witness had been 
recorded in the ordinary way, that record and not an 
abstract of the evidence in the judgment is the proper 
evidence to give of the statement, yet if the Court acts 
upon an oral admission and records it in its judgment, 
which constitutes the only official record of it, it will 
be admissible in evidence under S. 35, Evidence Act 
A.I.R. 1933 Mad. 184=142 Ind. Gas. 548. 

7-S. 35—Judgments—A recital in a judgment not 

inter partes, of a relevant fact, is not admissible to 
prove the fact in another case. A.I.R. 1932 Lah. 50= 
32 P.L.R. 763=135 Ind. Cas. 202. 

s. 35— Judgments. ' ' '■ J 

Recitals in judgment not inter partes of relevant fact 
are not admissible in evidence. 121 Ind. Cas. 509= I? 

52 o=A. I. R« 1930 Lah. 237. 

~ .S- 35 Judgments—Judgments inter partes are 
admissible under S. 35 inasmuch as they form a record 
ot facts in issue made by public servant in the discharge 
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of his official duty. 97 Ind. Cas. 694=9 N.L.J. 215- 
A.I.R. 1927 Nag. > 9 - 

_c -ic—Judgment—Section 35 has no application 

to judgments. It would be straining the language of 
S. 35 to hold that a Judge, when he writes a judgment 
is making entries in a public or official b ook ,reg^tero 
record and that every statement made in a judgment is 
an entry in such book, register or record. 66 Ind. Uas. 
280=45 Mad. 352 = 15 M. L. W. 3'6=. 9 22 M. W. N 
147=30 M.L. T. i6o=A. I. R. 1222 Mad. 71-42 

M.L.J. 324 (F.B.). 

_Ss. 35 and 165— Judgments—Confidential en¬ 
quiry— Ex parte proceedings. 

A suit was dismissed by the judge relying upon a con¬ 
fidential inquiry by an assistant settlement officer at the 
time of revised settlement for ascertaining to 
whom the holding belonged. Held, that the 
judgment could not be maintained as the 
proceeding of the confidential inquiry contained 
an opinion on an ex parte investigation inadmi¬ 
ssible^! evidence under S. 35 and that the judge 
must record a finding on the evidence adduced before 

him. In deciding a suit for possession ?f a holding the 

court must record a finding on the evidence adduced 
before it but cannot base its jugment on matters not 
properly admissible in evidence. 2 U. P. L. K. (ifat.) 
135 = 56 Ind. Cas. 807 (Pat). 

5. Municipal records. 

_8. 35—Municipal records—Copies of shajra 

and khasra of Municipal Committee, if admis¬ 
sible—Presumption. 

The copies of shajra and khasra of the Municipal 
Committee, fall under S. 35, Evidence Act, hayir^ b®en 
prepared by the employees of the Mun.cipal Comm tie 
in the discharge of their official duties and it 16 we - 
known that under S. 19, Municipal Apt, every officer r 

servant employed by the Committee is deemed to be a 
public servant within the meaning of S. 21, l.r.u. it 
u true that no presumption of correctness attaches o 
these documents; but this is a different matter altogether 
from holding them inadmissible n evidence. A. 1. is- 

1938 Lah. 440=40 P.L.R. 693 = 181 Ind. Cas. 52. 

-S. 35-Municipal record-A map prepared by a 

Municipality, to which the Calcutta Survey Act, is made 
applicable under S. 223-A, Bengal Municipal Act is one 
prepared under the authority of the Governmen 
presumption of correctness attaches to it un er * 3 , 

Evidence Act, even if the Calcutta Survey Act con tarns 
no provision for such presumption. A.I.K. 1937 

567=18 P,L.T. 464= * 7 i Iud. Cas. 732. 


-B. 35 —Municipal record—Municipal 

of tharas and kJbanas.unari-No .ta.nto^y obbga- 

tUm to enquire about ownership of wens 
Admissibility for proving ownership. 

Where it has not been shown that there was any 
statutory obligation on the officials who ha p P 
the Municipal Registers of lharas and J*anasu f 
make enquiries as to the ownership of well» , 
entries are not admissible under S. 35 » E f oV : n g 
or any other provision of law for the purpose o p 
the ovrae r dii p P of wells. A.I.R. 1936 Lab. 965-163 Ind. 

IK 8*7h 

list 


Although an assessment list prepared by a Munici¬ 
pality is not the final or sole test of the liability of the 
assessee to pay the particular taxes, there is a presump¬ 
tion that the assessment list was duly published at the 
time the assessment was made and that after due 
publication it became final, and if an assessee alleges 
the fact of an entry in such a list that an alleged tax 
was never paid by him or his predecessor-in-intercst but 
by third persons, the burden is on him to prove that it 
was so realized. A.I.R. 1930 Pat - 37°=i 2 6 Ind. Cas. 908. 

-S. 35 —Municipal record—Entry in Register that a. 

well is public is no evidence against owner when owner 
had no notice of the entry. 75 Ind. Cas. 8g6=A. I. R- 
1924 Lah. 511. 

6 . Official records. 

_S. 35— Official document—Extract from list 

prepared by Maharaja for assisting in preparation 
of lists under Oudh Estates Act—Admissibility. 

An extract from a list prepared by or under the 
directions of a Maharaja for the purpose of assisting in 
the preparation of the lists under the Oudh Estates Act, 
though kept as a separate file with the official records 
by the Board of Revenue, cannot be treated as an official 
paper and consequently is not admissible under S. 35 ot 
the Evidence Act. There was no duty imposed upon 
the Maharaja to prepare such a list and he could not 
he exoectod to have personal knowledge of the claims 
Of all the taluqdars in Oudh. 22 Luck. 522 = 1947 
O.YV.N. 421 = A- I. R. 1948 Oudh 307=1947 A. W. R. 
(C.C.) 301 = 1947 O.A. (C.C.) 301. 

_ S ac—Applicability—Official record—Entry 

made by public officer under misconception but 
in the discharge of his duties. 

The mere fact that a public servant when making an 
entry in an official record acts under a misconception 
about his official duty, is not sufficient to take such entry 
by such an efficial out of the class referred to in S. 35 
of,he Evidence Act. 2. Luck. ,=22 3 = Ind Cm. 

„ = I o 4 6 O.W.N. 26=1946 A.W.R. (C.G.) 32 
A.I.R. 1946 Oudh 163. ' 

_ S . -ir—O fficial records-Marking book show- 

ing trees marked, if admissible off,cal records. 

The entries in marking book (showing the trees 
nJrW under the Forest Act) made by the forest guard 
and checked and initialled by the officer respom.ble for 

record wbich^are atSfcn evident under S. 35 j ° 

^Ccl'j'^^L.R 3 0943 ) 3 Nag 94 358 =*0 5 
Gas. 564. 


i lfen-l l fr * 35—Municipal 

by Municipality 



_ . s> 35—Official records —Jail Registers 

Admissibility of. 

Tail Reeisters are official records kept by public ser- 
anu in the discharge of their officials duties and when 
there iTno* suggestion that the entries . are no, genutne 
or ffiat they have been tampered w.th m any way or 
Sat the officials who made them did not make them on 
ffie date, noted therein they are admiss.ble in evtdencc 
i a whole under S. 35 - A. I. R. '943 Oudh . =.943 
O. W. N. 530 =44 Gr. L. J. 33='943 A. W. R. 333 
203 Ind. Cas. 143 * 
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-s. 35— Official record— General power-of-attor- 

ney printed through and through purporting to 
have been executed in presence of Government 
Notary Public—Reliance, in absence of register 
and evidence of Notary Public. 

In a general povver-of-attorney A. B and C were des¬ 
cribed as owners of a firm and they appointed D as a 
general attorney. The power-of-attorney was not an 
original document but was a printed paper through and 
through and it purported to have been executed and 
signed in the presence of the Government Notary Public. 
The document was sought to be relied upon for proving 
that G was a partner of the firm. The document, 
however, was not printed for the purpose of showing 
that C had also a share in the firm: 


Held, that no reliance could be placed on the docu¬ 
ment in the absence of the register of the Notary 
Public and in the absence of the Notary Public. A.I.R. 
1942 All. 201 = 1942 A.L.J. 289=1942 A. W. R. 133 
= 1 . L. R. (1942) AH. 759 = 202 Ind. Cas. 350 (F.B.). 


-Ss. 35 and 74 — Official record—Book maintain¬ 
ed in Collector’s office containing copies of com¬ 
munications sent by Collector to subordinate 
officers—Registered copy—Admissibility. 

A book maintained in the Collector’s office accord¬ 
ing to the official practice and containing the copies 
of the communications sent by the Collector to various 
subordinate officers, is itself an official register within 
the meaning ofS. 35 and a public document within the 
meaning of S. S. 74. A certified copy produced from 
such a book is admissible. A. I. R. 1940 Mad. 273 = 

1939 M.VY.N. 841. 


-S. 35—Official records—Endorsement by Sub- 

Registrar—Relevancy. 

An endorsement by the Sub-Registrar showing that 
the executant presented the will for registration and 
acknowledged execution is a relevant fact under S. 35, 
Evidence Act. A.I.R. 1940 Nag. 382 = 1940 N.L.J. 
437 = *93 Ind. Cas. 41. 


-S. 35—Official record. 

ij V S* ^ ? *»•»•! • 

Every entry in the register of powers-of-attorney i 
‘a public document*, within meaning of S. 74, Evidcnc 
Act, and a true original entry is admissible as proof c 
the original entry by virtue of S. 65 (e), Evidence Act 
T 4 ? Court* 13 entitled to presume the correctness of th 
abstract in accordance with the usual presumption tha 
official acts are regularly performed, and hence th 
original enti y itself is good evidence of the contents o 
the power-of-aitomcy and is relevant under S. « 

Ct * o ,L ?V? 3 9 GaU 569 = 7 o C.L.J.5= 4 . 
O.W.N. 907=185 Ind. Cas. 691. ,, J 

rr? 3.5, records—Documents con 

mere opinions of Government Officer, 

'Xfe? have held personal inquiries-Admissibility 

The documents consisting of mere opinions cxprcssei 
“iS^rttanat correspondence which passed betwcei 
various officers dKhe Government who had held in 
personal inquiries in the matter arc admissible it 

m gL. 626 . 1936 Lah - 37 “ 38 P - L - R - ' 48 = 16 . 

“ § * 35—Official record Butwara record. 

m but ^ ara rec prd is not conclusive evidence bu 
m.-je/y evidence under S. 35> Evidence Act, asTn offi 
cial record. ^As an evidence of title it is very weak 

« 5 . GVY - N - a6 ?.-6* Cal. 302 = 


-S. 35—Official records. 

Tiie summary of the evidence recorded by the Sub- 
Registrar under S. 41(2) of the Registration Act is 
admissible quantum valeant under S. 35, Evidence 
Act. 1933 M.W.N. 1148. 


-S. 35—Official record—Endorsement by public 

servant—Presumption. 


An endorsement on an official record signed by a 
public servant in the performance of bis duties should, 
in the absence of any evidence to throw doubts upon 
it, be presumed to be correct. 6 O.L.J. 431=53 Ind^ 
Cas. 725. 


-S 35—Official records—Register of Minhai- 

dari Villages. 

A register of Minhaidari villages being an official 
document, in the absence of anything to show that afiy ! 
particular part of it was in c x ce s qf the official dirty by 
reason of which it came into existence and that in 
consequence that part being not admissible is admissi¬ 
ble in evidence un .'cr S. 35“ of the Evidence Act. 22 
G. W. N. 439= (1918) M.VV.N. 305=23 M.L.T. 382 
20 Bom. L. R. 712=28 G. L.J. 1 =12 Bur. L. T. 88 
=47 Ind. Cas. 1 (P.C.). , rrrf 

——S. 35 —Official records—Registration—Admi¬ 
nistration of execution by some of the executants. 

Where a document contemplates that four persons 
should execute it but only two of them executed it and 
present it for registration, the document if registered 
is binding as between them. 23 M. L. "T. 307=(1918) 
M.W.N. 703=45 Ind. Gas. 535. 

—— S. 35—Official records—Letter in *€gig$e£qf 
official correspondence—Copy of* 


Under S. 35 copies of letters made in registers or 
official correspondence kept for reference and record are 
admissible. 40 Mad. 871 =(1917) W- N. 20,1=33 
M.L.J. 277=39 Ind. Gas. 263. ^ 

--S. 35—Official records—Registering officer's 

endorsement—Value of. *“ 

The registering officer’s endorsement on a register' 
document is evidence, though not Conclusive, 'of' 10 
truth of the facts set forth therein. 17 Bom. L.It. 

= 27 Ind. Gas. 478. ’ ' ' ' ' , f 


S. 35—Official records, 


Circuit Committee Records—Evidence, how 

MX.J. 1 =29 M. 52-33 I.A. 46 (P.C.). ^ 


far. 


16 


7. Police Records. 


Book. 


35 — Police records—Village Grime Nole 


kf* 


The Village Grime Note Book is one of the registd® 
prescribed for station houses under S. 621 of the 1 PaW* 
Manual and according to S. 636 , every t 3 o; 

Pri m•• —-— * * - * •_ * ■ 1 1 at. * 


m bis register, such entries art situ 
v^M ev de ^ CC undcr S - 35 , Evidence Act. Eriti 

-- -*-,- aflmhlfbfc 
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W; EVIDENCE a0T s. 35-7. Police Records. 


-Ss. 35, 114—Report to Police, if public docu¬ 
ment. 


1942 Bom. 161=44 Bom. L.R. 295 = 1.L.R. (i 94 2 ) Bom’ 
357 = 201 Ind. Cas. 420. 


A report made to the Police relating to the commis- 
Kon of aa offence, being an entry in a public record 
made by a public servant in the discharge of his official 
duties, is admissible under S. 35, Evidence Act, even if 
tfce person-who made it is alive and not called as a 

witness*. 

Under the provisions of S. 114, Evidence Act, the 
Court n entitled to presume that such an entry was 
p Kpe gl y made. A.I.R. 1932 Oudh 137—8 O.W.N. 
1228=135 Ind. Cas. 387. 


— - S. 35— Police records. 

Reeord of First Information Report is corroborative 
and not substantive evidence. 85 Ind. Cas. 647 = 26 
&. L,J. 551 = 6 L.R.A. Cr. 4 9=A.I.R. 1925 All. 413. 

-S. 35 —Police records—List of suspects drawn 

up by Police is not admissible. 

Where the question is whether the accused were 
present at an unlawful meeting, a list of suspects drawn 
up- by the Police at the time is not admissible in 
evidence and if admissible it proves nothing beyond 
the fact that the Police expected to find the accused 
amongst those present. 88 Ind. Cas. 22=7 L.L.J. 264 

-a* P.L.R. 5^6=26 Cr. L.J. io78=A. I. R. 1925 

tab. 399. 

-Si 35—Police records. 

Police report is admissible under S. 35. no Ind. 
Cas. 657 = 26 A.L-J. 1001 =A.I.R. 1928 All. 710. 

——S. 35— Record —Statement of witness to Police 
officer: 

Statement made by a witness to a Police officer 
under S. 162, Cr. P. C. is not a record within S. 25 
of the Evidence Act and is not admissible in evi¬ 
dence under the section. 5 C.W.N. 65 = 28 C. 348. 


8 . Public records. 


-8. 35^—Public documents—Extracts from the 

khewat khasra and Register of immoveable pro- 
pOXty h opt 'by, the Municipality—Admissibility. 

An extract from the khewat khasra of 1921 and an 
ekttact from the Register of immoveable property of 
I 93 ;,.lfet>t by the Municipal Board under the orders 
ofGovernment are admissible in evidence as extracts 
from „'public documents. I. L.R. (1948) All. 215 = 
A. I..R. 1948 A. 309=1948 A. L. J. 87=1948 

A.L.W. 109. 

■-S. 35—Public records—Canal papers. 


In pMWf' of possession, canal' papers arc admissible 
tarfJ me value of that evidence is entirely a matter 

fdo^dMi Court of fhet. A. I. R. 1945 Pat. 453 = 24 

***&& 

us *'*> 


I’Mj Bc records. 

orders. of detention passed under R. 26 (1) (bj 
fence of India'Rules, are not public records and 
ire, S. 35, Evidence Act, has no application 
A.IJL 1944 Lah. 33 = 1. L. R. (1944) Lah. 245 = 212 

L.Jt 580 (FB/). 




'• 35 , * 3 —Public records 


of the index register is it? elf a 
is relevant under S. 13 M well 
admissible in evidence. A. I. ft. 


-S. 35—Public records. 

Every entry in the register of powers-of-aitorney is 
a public document within the meaning of S. 74 (1) 
(iii), Evidence Act. The true copy of the entry is 
admissible as proof of original entry by virtue of S. 65 
(c), Evidence Act. The Court is entitled to presume 
the correctness of the abstract in accordance with the 
usual presumption that official acts are regularly 
performed, and hence the original entry itself is good 
evidence of the contents of the power-of-attorney and 
is relevant under S. 35. Evidence Act. A.I.R. 1939 
Cal. 569 = 70 C. L.J. 5 = 43 C. W. N. 907=185 Ind. 
Cas. 691. 

-S. 35— Public records. 

The register of information compiled by the Assis¬ 
tant Collector, regarding the pargana watandars 
under directions given by Collector under the orders 
of the Inam Committee, is a public document, and is 
relevant under S. 35, or, at any rate, under S. 13, 
Evidence Act for proving the date of the grant con¬ 
tained therein. A.I.R. 1937 Bom. 307 = 39 Bom. L-R. 
288 = 1. L.R. (1937) Bom. 464=170 Ind. Cas. 80I. 

-S. 35—Public records. 

Khasra girdawaris are public documents and are 
properly proved by the production of certified copies 
as is allowed by S. 77, Evidence Act. They arc also 
made relevant by S. 35 > Evidence Act. A. I. R. 1934 
Lah. 698 = 35 P.L.R. 405 = 151 Ind. Cas. 786. 

—— S. 35—Public record. 

Per Bhide, J.— It is true that the Punjab Land 
Revenue Act (XVII of 1887) or the rules framed 
thereunder do not require any reason for their non¬ 
payment of rent 01 adverse title set up by the tenants to 
be recorded in the Record of Rights. But though the 
presumption under S. 44 of the Punjab Land Revenue 
Act may not, strictly speaking, apply to such an entry, 
there is no good reason why an entry of this kind in a 
public, record made by a public servant in the discharge 
of his official duties should not be held to be relevant 
under S. 35, Evidence Act. A.I.R. 1932 Lah. 586 = 33 
P.L.R. 771 =13 Lah. 432 = 140 Ind. Cas. 474. 

-S. 35—Public records—Index of register. 

The index of the register is a public document and 
is admissible in evidence under S. 35 > Evidence Act. 
A.I.R. 1931 Bom. 436 = 33 Bom. L.R. 828 = 134 Ind. 

Cas. 721. 

_g s . -jQ —Public record—Punjab Land Re¬ 
venue Act, 1887, S. 151—Fards bachh, whether 
public document. 

The question whether the presumption arising from an 
entry in the revenue papers in favour of a particular 
person has been rebutted or not is a question of fact 
which cannot be challenged in second appeal. 

Fards bachh are records of the acts of public 
officer;, as under S. 151 of the Punjab Land Revenue 
Act, a patwari, shall be deemed, for the purposes of 
the ’Evidence Act, to be a public officer having the 
custody of a public document which any person has a 
right to inspect and they can be proved under S. 76, 
Evidence Act, by production of a certified copy. At 
any rate, if they have been admitted in the trial Court 
without any objection, their reception in evidence 
cannot be objected to in appeal. A.I.R. 1931 Lah. 

605= : • 1 F • 508=131 I nd - Cas. 638. 
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--S. 35—Public records—Statements in, should 

be presumed as true. 

Evidence regarding the tribe of a person taken from 
public records for a series of years (here since 1852) and 
recorded in accordance witlx the requirements of the 
law, cannot in a pedigree case be disregarded for the 
reason that a particular link in the chain is not found, 
especially when there is no suggestion that entries in 
the records were false or that there was an existing 
reason why deliberately false entries should have been 
made. Statements in public documents are receivable 
to prove the facts stated on the general grounds that 
they were made by the authorised agents of the public 
in the course of official duty and respecting facts which 
were of public interest or required to be recorded for 
the benefit of the community. In many cases, indeed, 
in nearly all cases, after a lapse of years it would be 
impossible to give evidence that the statements con¬ 
tained in such documents were in fact true, and it is 
for this reason that such an exception is made to the 
rule of hearsay evidence. 86 Ind. Cas. 654=23 A.L.J. 
639 = 52 I-A. 201=2 O.W.N. 646=22 M.L.W. 299 = 30 
C.W.N. 101=26 P.L.R. 390=6 Lah. 26g=A.I.R. 1925 
P.G. 170=50 M.L.J. 120 (P.C.). 


--Ss. 35 and 48—Statement of public servant— 

Recital in public record. 

A recital in public record as to a statement made 
by a public servant with reference to a particular 
statement of the grant by the Government may be 
admitted under S. 35 of the Evidence Act as proving 
that the public servant made the statement that he is 
stated to have made, if the fact that he made such a 
statement is a relevant fact. But such a recital would 
not be admissible under S. 40 where a specific right 
claimed by a particular individual and not a general 
right is in question. 51 Ind. Cas. 876 (Mad.). 

S. 35 —Public record—Medical certificate— 
Proof of age. 

An age certificate given by a medical man to a 
private patient is not public record under S. 35. 33 

Ind. Cas. 142 (Mad.). 06 


->• 35 —Public records. 

Effect, if any of omission of an ertxy from pub 

document:-—See PRE-EMPTION.* igos A.W.N. 207 = 

A. 90. (F.B.), ' ' 


S. 35—Public record—Statement 
officer. 


to Police 


P r St p te ^ 1Cn , t u of a witness to Police officers under S. 162, 
official though re duced to writing is not a public or 
e^l^ C r Cnt) - and the writing is not admissible in 

‘ 1 r ^investigation or^n^ny^ther^ ^ixiceecling^such 1 a^ 

ts. ror giving faUe ^ 


men S , a „f 35 Sub-j„dge an<1 63 - PnbUc *—"»-*■* 

A statement made by a Subordinate Judge contain, 
m the Judgment ts a relevant fact under 1 « Su 

ztrzvr t zr:z s ™ 1 i 7 4^? 

Judgment written in English undo £ .8^'Act VI 

S '3* 

the translation could not be regarded under S C °63 

the°?u^em dCnC ^°r thC f laint fi,ed in the suit wh< 
the judgment was delivered. 4 i n d. Gas. 579 (All) 


9. Record of custom. 

-Ss. 35 and 48. 

Statements contained in Riwajiam—Admissibility and 
value of. 52 P.L.R. 369. 

-S. 35—Record of custom—Entries in wazib- 

ul-arz relating to custom are admissible even if 
made under misconception of official duty. 

Entries relating to custom in wajib-ul-araiz are 
admissible in evidence under S. 35 of the Evidence Act 
when the entries are made by a public servant in dis¬ 
charge of his official duty. The mere fact that the 
public servant acts under a misconception about his 
official duty is not sufficient to take away the entries 
made by him out of the class referred to in S. 35. 
A. I. R. 1946 Oudh 163 = 1946 O.W.N. 26=21 Luck. 
1=223 Ind. Cas. 373. 

-S. 35—Records of custom. < r .*«j 

Entry in the wajib-ul-arz is admissible in proof of the 
custom under S. 35 and it validity does not depend 
upon the question whether the wajib-ul-arz has been 
verified by the proprietors of the village or not. 
101 Ind. Cas. 820 = 1 L.C. 73=A.LR. 1927 Oudh 6o8» 

-S. 35—Records of custom—Officer specially 

deputed to record customs prevailing in a locality— 
Record by such officer is evidence and is admissible 
without further proof. 86 Ind. Gas. 729=49 All. 848“ 
6 L. R. A. Civ. i86=A.I.R. 1925 All. 648. 

-S. 35—Records of custom attested only by 

zamindars. 

A custom according to which tenants upon ejectment 
from tenancy land, lose their rights in the groves is not 
unreasonable and a wajib-ul-arz recording such a 
custom, though attested by the zamindars only,, is 
admissible in evidence under S. 35 and is conclusive 
proof of custom. A.I.R. 1943 Oudh 29 = 1242 O.W.N. 
574=1942 A.W.R. 328 (2) =202 Ind. Gas. 743. 


-S. 35—Records of custom—Riwaj-i-am. , 

Answer contained in a Manual of Customary Law 
of a district (e.g., Wilson’s Manual on Questions of Cus¬ 
tomary Law in the Punjab) are admissible as entries 
relating to a relevant fact contained in what may be 
regarded as a public record, made by a public servant 
in discharge of his official.duty. A. I. R. 1941 P. C# 
21=43 Bom. L. R. 432=1. L. R. (1941) Lah. 154 =“ 
43 P : L. R. 318=68 I. A. i=I. L.R. (1941) Kar. (P.C.) 
22 Sup=i94i A. L. J. 530= 1941 A.W.R. 3 * 4 “* 
193 Ind. Cas. 436 (P.C.). . axtdtrf ^- 

- -S. 35 —Records of • custom — Riwaj-i-am— The 

entries in the Riwaj-i-am owe their weight to the 
principle of English law which has received statutory 
recognition in S. 35. The principle is that the state*' 
ments made by a public officer should be receivable in 
evidence because it i6 his duty to- satisfy himself of the 
truth of the statements made. If the officer himself i* 
not satisfied of the truth of the statements made the 
weight attachable to them is greatly lessened. A.I.R* 
1935 Lah. 434. 

" S. 35—Record of custom—Riwaj-i-am— Entries 

in—Value of. 


7 X • ILT ~ - f 1 / » 

Th.e Riwaj-i-am of a district is a public record pre- 
pared by a public officer in discharge of his duties and 

Government rules and is clearly admissible to 
prove the facte stated therein. 


. f . 4 ^ 
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The Rewaj-i-am, though subject to rebuttal is 6trong 
evidence of the custom recited. 44 Gal. 749 = 12 P.W.R. 
1917=21 M.L.T. 310=32 M.L.J. 615 = 19 Bom. L. R. 
388=45 P.R. 1917=15 A.LJ. 525 = 21 C. W. N-842- 
26 G.L.J. 175=44 LA. 89 = 38 Ind. Cas. 354 (P- G -)- 
[Reversing. 48 P.R. 1909 = 122 P.L.R. 1909=72 P.W.R. 
1909=2 Ind. Gas. 79.] 

10. Reports of Officers. 

-S. 35 — Applicability — Reports of public 

officials—Admissibility in evidence—Extent of ■ 
Statements of relevant facts or facts in issue and 
opinions—Distinction. 

There can be no doubt that reports of public officials 
made in the discharge of their official duties are 
admissible in evidence under S. 35 of the Evidence Act, 
with reference to statements therein of relevant facts or 
facts in issue. It i6 not the law than the report of a 
public official which has been merely submitted to 
higher authorities for the latter’s information or guid¬ 
ance and which itself does not bear the stamp of finality 
on it is not admissible in evidence at all. Nor can it 
be said that the report of a public official is inadmis¬ 
sible in evidence, merely because it was made in 
compliance with the orders of higher authorities and 
was submitted to them in pursuance of orders. On the 
other hand official reports are valuable and in many 
cases, they are the best evidence and the 
only evidence available of facts therein stated, 
although the opinions therein expressed should not be 
treated as conclusive in respect of matters requiring 
judicial determination, however eminent the authors of 
such reports may be. A distinction has to be made 
between the statements of facts contained therein and 
the opinions expressed therein as to such relevant facts. 
So far as mere opinions are conerned, though they are 
admissible the value to be attached to them i8 com¬ 
paratively less than in jhe case of the facts stated. 

36 All. 282=A..I.R. 1934 Lah. 8go = A.I.R. 1936 Lah. 

37 = 35 Mad, 21 dist., ; I.A. 209=35 AH. 161=55 Cal. 
403 (P.C.), foil. I.L.R. ( 1949 ) Cut. 312. 


35 and 108 and U P.—Reports of officers— 
Land Records Manual, Para. 176 (vii)—Copies of 
statements of village officers as to disappearance 
of parties—Admissibility. 

In view of the provisions of para. 176 (vii) of the 
U.P. Land Records Manual, the statement of the 
patwari, the report of the Tahsildar and the order 
of the S. D. O. in regard to the entries relating to the 
disappearance of parties whose names are enters in 
the Revenue records, arc all acts prescribed by the rules- 
as part of the official duties of the officers concerned 
and would thus be admissible in evidence, where the 
disappearance of the party is in question. 22 Luck. 
164=230 Ind. Cas. so = A.I.R. 1947 Oudh 174=1947 
A.W.R. (C.C.) 23=1947 O.W.N. 242. 

35 —Reports of officers. 


Sale of land by Revenue Officer in execution of 
money decree—Report by him to the executing Court 
a* to the conduct of sale is admissible in evidence. 
39 P.L.R. 187 . 


ing to ascertain what the institution was, how it had 
been founded and what was due at it, the reports 
prepared in the inquiry are relevant under S. 35, Evi¬ 
dence Act, when a dispute arises and are entitled to 
considerable weight. A.I.R. 1934 Lah. 39 = 15 Lah. 270 
= 36 P.L.R. 442 = 151 Ind. Cas. 738. 

—S. 35 —Chari, income from—Settlement Officer’s 
report. 

Where in the estimate of the income from chari, the 
amounts calculated by the Assistant Collector and a 
Settlement Officer differed and the lower Court held 
the Settlement Officer’s report to be inadmissible being 
vague: 

Held, that the report being a relevant, though not a 
conclusive fact, was admissible under S. 35 °f die Evi¬ 
dence Act. A.I.R. 1932 All. 196=1932 A. L. J. i =54 
All. 125=137 Ind. Cas. 255. 

-S. 35 —Report of facts of officer whose duty is 

to investigate and report facts. 

It must always be a question of drawing a line between 
records and correspondence which do, and those which 
do not fall within the scope of S. 35, Evidence Act. 
Where there is a statutory duty laid upon public 
officers to investigate and report facts a report of the 
fact6 elicited by their investigation is an official record 
within the meaning of the section. A,I.R. 1932 Mad. 
198=35 L.W. 73=1932 M.W.N. 31=62 M.L.J. 116 = 
55 Mad. 40=139 Ind. Cas. 684. 

--S. 35 —Reports of officers. 

Official reports regarding the nature of any estate 
arc valuable and in many cases the best evidence of 
facts stated therein, but opinions therein expressed 
should not be treated as conclussve in respect of matters 
requiring judicial determination, however eminent the 
authors of such reports may be. 107 Ind. Cas. 7 = 55 
C2I. 403=24 N.L.R. 25 = 55 I.A. 45=47 C.L.J. 150 = 
30 Bom. L.R. 251=27 M.L.W 350 = 32 C.W.N. 621 = 
11 N.L.J. 26= 1928 M.W.N. 942 = A.I.R. 1928 P.C. 10 
= 54 M.L.J. 397 (P.C.). 

- S. 35 —Reports of officers—Correctness of entry on 

a copy indicating the date on which it was comple¬ 
tely chaallenged—Report of the copyist in an inquiry 
about its correctness made departmentally is not 
relevant without the copyist being cited as a witness. 
108 Ind. Cas. 6ig=A. I. R. 1928 Lah. 643. 

-S. 35 —Report of officers—The result of an inquiry 

by a kanungo under S. 202, C. P. Code, embodied in 
the report. 16 an entry in a public record stating a 
fact in issue and made by a public servant in the 
discharge of his'official duty and the report is, as 6 uch, 
admissible in evidence under S. 35, Evidence Act. 
104 Ind. Cas. 287 = 1 L.C. 259=A.I.R. 1927 Oudh 
323 - 

-S- 35 —Report of officers—Mr. Taylor’s report 

about the resumability of mokhasas in the Madras 
Presidency and the Government order thereon 
are entitled to great weight. 98 Ind. Cas. 65 = 
A.I.R. 1926 Mad. 1089 = 51 M.L.J. 394. 


-Reports of officers. 

Commissioner's report does not fall under purview 
2 ,?.. 35 of Evidence Act. A.I.R. 1936 Oudh 192 = 1935 

C.W.N. 1388 . 13 

35 —Reports of officers regarding 
ttution. 

Where, at a time when there was no dispute as tc 
he character of an institution, the officials were attempt 


-S. 35 —Report of officers—The crop cutting report 

of the Deputy Collector made under S. 40, Bengal 
Tenancy Act, should be considered a public docu¬ 
ment and is evidence of the amount of crops produced 
by the land. 95 Ind. Cas. 966 = 7 P. L. T. 671 = 
A.I.R. 1926 Pat. 436. 

-S. 35—Report of officers—Government'reports 

have no judicial authority where they express opinions 
on private rights of parties but they are entitled to great 
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weight so far as they supply information of official 
proceedings and historical facts. 84 Ind. Cas. 405=3 
Pat. 673 = A.I R. 1924 Pat. 616. 

S. 35 Report of officers—Reports made in 

1 -- a. _«... r . ... 


obedience to order of snperior officer comes 
within S. 35. 


The Tahsijdar made reports in obedience to an order 
pasted by his superior officer and in discharge of his 
official duty; whether it is a duty enjoined on him by 
the law of the country to send up these reports or not, 
he was bound as an officer subordinate to the Deputy 
Collector to make the report when he was called upon 
to do so and the report was made as an official report 
after such enquiries as the Tahsildar could make, and 
his report was kept on the record of the land acquisi 
tion case in the Collector’s office: 


Held, it comes expressly within the words of S. 35. 
72 Ind. Cas. 214=17 M.L.W. 415 = 32 M. L. T. 279 = 
A.I.R. 1923 Mad. 332 = 44 M.L.J. 132. 

-S. 35—Reports of officers. 


Though reports and books are not strictly speaking 
evidence or do not at all come within the scope of S. 35 
of the Evidence Act, there may be no objection to their 
being read for what they may be worth. 60 Ind. Cas. 
984=25 C.W.N. 857 = A.I.R. 1921 Cal. 474. 


35—Report by an official of 
State admissible as evidence. 


a Native 


In the case of the appointment of a Mahant of a 
temple in a Native State, the report of the Kotwal of 
the State in regard to the history of the mahantship of 
the temple is a public record and as such admissible in 
evidence. 36 All. 161 = 12 A.L.J. 179=23 Ind. Cas. 18, 


35 —Report by Court peon in execution 
proceedings. 

The peon’s return in execution proceedings being an 
official record made by a pubiic servant in the dis¬ 
charge of his official duty, is admissible in evidence. 

(1919) P.H.G.G. 465 = 53 Ind- Gas. 20. 


—S. 35—Rsport of Municipal overseer—Admis 


sibility of, in evidence. 

Thp report of a Municipal overseer as to when the 
construction of Chajja took place- is admissible in evi¬ 
dence. 12 A.L-Jr 74 P= 16 Cr. L. J. 78=26 Ind. Cas. 
070 . 


35 Report of Tahsildar—When evidence. 


The report of the Tahsildar when acting as a 
commissary to the Court is good evidence. 39 P.L.R. 
1915=226 PiW.R. 1915=28 Ind. Cas. 87. 


». 35—Report of process serves. 

Report of a process server is admissible in evidence to 
prove the facts reported by him. 35 Mad. 670 = 

22 M.L.J. 35 = 10M.L.T. 4'3=(i9n)2 M.W.N. 434=,- 
Ind.Cas. 679. , 

^?-R«P°rt by ^TahsU-lM; , 0 Collector- 


xi. Revenue Records. 


-S. 35—Entries in old revenue records—Correct¬ 


ness—Presumption. 

Even if there is no statutory Presumption regarding 
the. entrier of For<jt Hiss a Kassi or parat Mai 
Gujan, document prepared by revenue authorities it 
can be presumed, where they are old, that in the 
absence of anything proved to the contrary the entries 
contained therein were correct. A.I.R. 1950 Pepsu. 55. 


" S - 35—Revenue records—Entries In Deara 
survey Records—Evidentiary vale. 


It may be, that the Deara Survey Records do not 
raise the same presumption that attaches to the'C. S. 
Records under S. 103 (B), Bengal Tenancy Act. but the 
entries in the record of rights prepared for Deara pur¬ 
poses are a valuable^ piece of evidence under S. 35 
Evidence Act. A.I.R- 1946 Cal. *326=50 Cal. W. W 
382 = 228 Ind. Cas. 67 = 1.L.R. (1946) 1 Cal. 325.' 


-S- 35“Revenue records—Entries in pubHc 

~ —’ dari Assessment Register, entries 


"D . f 1 1 . in a Chowkidari Assessment 

Register are found to be otherwise genuine,. the mere• 

fact that the name of a person appear, ini the Register 
even after his death, does not necessarily prove that the 
Assessment Register is not genuine. A.I.R. 1046 Pat. 
231=25 PEt. 1=221 Ind. Cas. 683. 


S. 35—Revenue Records—Sanadas granted by 
City Survey Officer are not documents of title as 
between the holder and a party other than the 
Government. A.I.R. 1944 Bom. 245^46 Bom. L.R. 441. 


S. 35—Revenue records. 


Nazarana entries in Fahrist tabdilat, made in re¬ 
marks column, instead of in jainabandi— -Entrant! not 
called as witness—Reliability. 


When an official act has been regularly performed 
and all the safeguards whichr the. law imposes, have 
been correctly followed, the mere- flaw> that the entity 
has been made in a different column 00 place i* not) 
sufficient so as to vitiate it. * The: rule* is sufficiently* 
observed if its spirit and substance are complied with 
even if there be any unessential defect. 


A Pat war i, instead of making the nazarana entry- 1 ] 
in the remarks column of jamabandi, made it in the* 


Fahrist tabdilat, and submitted to< the same adthotiVy 1 
at the same time: 


Held, that there, was a mere irregularity in mafcidgi 
the, entry in a particular place ra&er than anothexv 
and does not invalidate it. Hence it can be rebed;upoOti> 
though the Patwari; may, rum have been called a* k/ 
witness. A.I.R. 1944 Nag. 314=1944 NXJ-. 330 = 
I. L. R. Nag. 331. . 190 Mo *»o w 


S • • — 

S * 35 .—Entries in revenue papers., 


The entries-in the revenue papers must; tHe* 

>senre nf *L. . 


Pttblie Record—Admissibility. 

A report by a TahsUdar to the Collector to th«* 

that a village Munsif reports that certain parities had to be^or^t" the contrary, 

not commenced U inadmissible to prove the fact that iow-wii A Wp 2 m%. 70 - i 94 J O. W.. N 

the charities had not commenced on a panicSar dam » 4 8 '9='957nd. Cas. 42.. 

because though ;n single document may be a public 
Record under S.35 oi tl,e Act, every statement made 
by apublrc servant not admissible to prove the fact 
which it relates. 11M b.J. 315 = 21 B. 695=3, A. 457 = 

1 L A ' 2 ° 9 ’*? I8t » 7 M-L.J. 117, relied upon,. 35 Mad* 

81 = 14 . Ind. Cas. 40*1 r 03 


• * * » -Ji 1 ( - 

• 35r'R*venu» Mcordsi 


fc . <Ci f 




Z'Z 5 the Revenue Records cannot be re 
mature ♦ an \= ll , n S* more than,prima face prociof th 

=1935 o w "n thc z rclate - 

C 935 1 ,8 3 = i 935 R. D. 520=1581^ 

i OTT/f nh *dl Jaflinxlo 
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--& jc—Revenue records—General Land Regis¬ 
ter of Rawalpindi Cantonment. 

Held, that it was not possible to place implicii re¬ 
liance upon General Land Register of Rawalpindi Can¬ 
tonment without corroborative evidence from other 
records of the Cantonment Board or other testimony of 
an unimpeachable character. A.I.R. 1935 Lah. 588 = 
37 P.L.R. 236 = 36 Cr. L. J. 1475 = 158 Ind. 
Cas. 858. 

- S. 35— Revenue records—Entries in village 

papers. 

The person in possession with his name recorded in 
the village papers is a representative of the deceased 

only for the purposes of realisation of land revenue 
ana for no other purpose. Consequently, a decree 
obtained against a person who is not the rightful heir 
but whose name is recorded, is not bindiug on a person 
claiming adversely to the person whose name is re¬ 
corded in the khewat. A.I.R. 1934 All. 474 = 150 Ind. 
Cai. 323. 


-S. 35—Revenue record—-Relevancy to show 

land was used as thoroughfare. 

Entries in the Revenue Record made by a public 
officer i^ discharge of his duty are relevant for the pur ¬ 
pose of shovying that the land was found to be used as 
a road or a thoroughfare when the entries were made. 
A. I. R. 1936 Lah. 921=38 P. L. R. 1169 = 167 Ind. 
Cas. 524. 

-S. 35—Revenue records. 


The entries in the Revenue Surveyor’s Register are 
of evidentiary value in themselves. A.I.R. 1934 Rang. 
1 39 =150 Ind. Cas. 898. 

-S* 35—Revenue record—Entries as to valua¬ 

tion. 


Where the law does not require valuation to be given 
in the register of Record of Rights, the entries in the 
I^e^ord pf Rights as to valuation are irrelevant and 
hence inadmissible under S. 35, Evidence Act. A. I. R. 
*933 Nag. 310 = 146 Ind. Cas. 152. 


■&. 351—Revenue records—Admissibility of. 

The factjS which it is the duty of the Revenue 
officer t<? record, are admissible in evidence under 
S* 3 {i Act. 9 S.L.R. 143 = 32 Ind. Cas. 548. 

3 $—Revenue records—Entries about rent. 

It seems clear from Bengal Regulation (7 of 1822) 
the recording of the rates which appear in 
the ru bkar s of the Collectors is a duty imposed upon 

regulation itself and the matters so 
recorded are evidence which the Court is entitled to 
vf consideration in settling the question of 

ouunccmnit of rent. 109 Ind. Cas. 136=9 P. L. T. 
t>79 —A.I.Rj. 1998 Bat. 429. 


-S. 35—Revenue records.—Entries in. 

Bombay Land Revenue (Amendment) Act (1913). 
S. 7—Entries under arc not conclusive but are evidence 
of fact—Evidence Act, S. 35. 123 Ind. Cas. 166 = 32 

Bom. L. R. 368 = 57 I. A. 61=51 C. L. j. 59 2 = 3 2 
M.L.W. 34=A.I.R. 1930 P.C. 93=58 M.L.J. 322 (P.C.). 

-S. 35—Revenue records. 

Extracts from supplementary revenue records are not 
sufficient to prove mortgage. (2 U. B. R. (1907-1909) 
Evidence 19, I’oll.). 1 Rang. 562=77 Ind. Cas. 380 = 
A.I.R. 1924 Rang. 135. 

- S. 35 —Revenue records.— Under S. 35 of th e 

Evidence Act, the entry in Revenue Register No. Vlf 
is a relevant fact. 76 Ind. Cas. 449=1 Rang. 135 = 
A.I.R. 1923 Rang. 196. 

-S. 35— Revenue records.—Revenue records as made 

in Buima are relevant evidence ueder S. 35. 74 Ind. 

Cas. 47=1 Bur. L. J. iii=A.I.R. 1923 Rang. 57. 

-S. 35—Revenue records—Entry in road cess 

return. 

The fact that certain lands were entered in a road 
cess return filed by a person in respect of lands held by 
him undei the zamindar is prima facie evidence that 
they were not held adversely to the zemindar and the 
presumption cannot be got over unlc:s, it is established 
that the lands were erroneously included. 61 Ind. 
Cas. 469 = 25 C.W.N. 106 = A.I.R. 1921 Cal. 754. 

-S. 35—Revenue papers—Admissibility. 

In order that rent collection papers produced by an 
officer of the landlord who deposed that they were in 
his custody may be admissible. Evidence must be let 
in as to who wrote the papers and who collected the 
rents. (10 C. L. R. 545, l oll. 16 C. L. J. 328=17 
C.W.N. 774=17 Ind. Cas. 266. 

-S. 35—Revenue records—Entry in Govern¬ 
ment register. 

An entry in a Government register that a certain 
person is paying revenue under a settlement does not 
necessarily imply that he has an independent title by 
virtue of the settlement where he got that properly as 
heir ol a certain person. 1 Pat. L.T. 602. 

-S. 35—Revenue papers—Entries in—Value 

of. 

Where a person is entered in the revenue papers as 
an under proprietor but it appears from other evidence 
that he docs not hold such a status, the entry in the 
revenue papers is of no avail to him for the purpose 
of establishing his title as an under proprietor. 5 O.L. 
J. 5'3 = 47 Ind. Cas. 754. 

——S. 35—Revenue papers—Entries in—Value 

of. 


S. 


35 —Revenue records. 

» 


a P a PP r ' n ColJcctoratc not strictly 
. “Inn? the test of S. 35, Evidence Act is not sufficient 

P rc * um P li °n under S. 50 (a), B. T. Act. 76 
G,W " N * 679=839 cL - J * 389-A.1.R 

liriiiMk i R ev cnuc records.—The collection papers 
tk* tu? ta0t prov&l by persons who make 

gyjjno* be treated as independent 

(2^54.% rent realised. 71 Ind 

300-AJ.R. 1984 Cal. 370. 


Old entries in revenue papers as to the plots held by 
ordinary tenants and as to the rate of rent payable by 
them are not, by themselves evidence as to the fixing of 
rent by a competent authority or by action of parties 
nor do they raise a presumption to that effect. 3 O.L. 
J. 468 = 37 Ind. Cas. 27. 

——S. 35—Revenue records. 

In the absence of any evidence to the contrary 
entries in the revenue papers must be deemed to be 
correct. 8 O. C. 145, Foil. 65 Ind. Cas. 749=8 O.L. 
J- 495- 
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-S. 35— Revenue Records—Entry In—Proof of 

title. 


The proceedings of a Revenue Court demarcating 
the boundaries of villages are not the only tests of 
title to any land included in the village. 240 P.L.R. 1914 
= 26 Ind. Cas. 341. 

-S. 35 — Revenue records. 

Even if the entries do not come under the Local 
Tenancy Act, they are relevant under S. 35 of the 
Evidence Act, being made by a public officer in the 
discharge of his duties. 5 Cal. 744, Foil. 82 Ind. Cas. 
886=40 C.L.J. 33i=A.I.R. 1925 Cal. 116. 

-S. 35— Revenue register—Entries in—Value 

of. 

An entry made in a revenue register, without any 
explanation as to how it originated or was brought into 
existence is, if it is inconsistent with other known facts, 
not entitled to any weight. It is not open to a parti¬ 
tion officer of the Revenue Court to convert private 
property into Debutter, by giving it a particular 
designation. His proceedings are not conclusive as 
between a party to the partition and strangers. 2 O.L. 
J. 259 = 30 Ind. Cas. 240. 

-S. 35— Revenue records—Land records—Entry 

—Effect of. 

The fact that a man’s name appears in the Revenue 
records is not conclusive evidence either of title or 
possession. 35 Bom. 487 = 13 Bom. L. R. 879=12 
Ind. Cas. 356. 


-S. 35 —Revenue records—Land Records Regis¬ 
ter No. IX. 


Entry in the register means a report or note of a 
transaction which is already effected; the entry itself 
does not effect the transaction. A pyat paing or the 
outer foil of Land Records Register IX, not signed by 
the person making report of the transaction to which 
it refers, is not admissible in evidence to prove the 
report. The pyat-paing does not become a written 
report unless signed by the person reporting. 5 L.B.R. 
40=2 Ind. Cas. 535. 


-S 


35 Revenue records—Batwara papers, 


A Batwara signed by the partition Deputy Collects 
and containing entries required by the provisions o 
. • 7 > ** a record made in the course of official dut\ 
within the purview of S. 35, Evidence Act. 38 Ind 
Cas. 20,5 Ref 114 ind. Cas. 479=7 p at. 85= ic 
P.L.T. 399 =A.I.R. ,929 Pat . 32 ' D 


35 Revenue records—Batwara papers. 

pa P ers bating to partition proceeding bet 
ween landlords can be used as evidence to show tha 

CWNT o^ 8 r/o rem free * 86 Ind * Gas. 8 35 = 2 ( 
C.W.N. 333 =A.I.R. 1925 Cal. 635. ' 


35 Revenue records— A Batwara Kfiasm ; 

not a “record” within the miTrfS^ oTth 

Act . >872. and an entry made therefa of£ 
name of a tenant m possession is not admissible ii 
evidence. 68 Ind. Cas. 6 7 6 =A.I.R. 1923 ^163 


S. 


lissible in mriilpn/.. „n t _Iflsasr 


is admissible in evidence, oft I C 
Ind. Cas. 6 3 4=A.I.R. 1922 Pat. 447. 


49x, FolL 


-S. 35 Ba' v/ara papers. 


In a suit foi Jihancanent of rent Batwara papers 
not evidence a b 'ints the tenant** 1 Pat L T 
Ind. Cas. 678. ^ at - 409 - 


-S. 35—“Batwara Khasra” — Bengal Estates 

Partition Act (VIII B.C.of 1876) 

A “Batwara Khara” prepared under Act VIII of 1876 
is not a record within S. 35 of the Evidence Act and 
cannot be relied upon for rebuting the presumption 
raised by the “Record of Rights”. 17 C. L. J. 462 = 
*7 C.W.N. 779=18 Ind. Cas. 143. 

■-S. 35—Batwara Khasra—Public record. 

* J * 

Public record does not include Batwara Khasra 
prepared under S. 54, Beng. Estates Partition Act. 
(1896.) 8 Ind. Cas. 890 (Cal.). 

-S. 35—Butwara papers—Admissibility. 

Butwara papers can be admitted in evidence against 
parties to the Butwara proceedings in order to rebut the 
presumption raised by record of rights. 17 C.W.N. 779, 
Dist. 38 Ind. Cas. 205. (Pat.). 

-S. 35— Batwara papers—Third parties. 

In the batwara proceedings, the evidence of the 
Batwara papers is altogether inadmissible against those 
that are not parties to the proceedings. 37 Ind. Cas. 829 
(Pat). 

-S. 35—Revenue records—Chittas. 

Chittas are admissible in evidence, though what their 
value should be is a matter to be determined by the 
Court in the particular circumstances of the case. 105 
Ind. Cas. 6i=A.I.R. 1928 Cal. 63. 

• ' -• ’/i ► * 

-S. 35—Chittas—Bengal Estates Partition Act- 

Admissibility in evidence against landlord. 

The map and chitta prepared by the partition Amin 
under the provision of S. 54 of the Bengal Estates 
Partition Act and proved to have been accurately 
prepared or to have been accepted and acted upon by 
the landlord are, independently of S. 35 of the evidence 
Act admissible in evidence against the landlord for the 
purpose of proving what lands were held by what 
tenants.-49 Ind. Cas. 984 (Gal.). . 

-Ss. 35 and 13—Chittas—Assessment proceed* 

ings—When admissible. 

Proceedings taken for assessment of rent upon rent 
free lands, the petition originating the proceedings, 
reports of the Collector and orders of the Board of 
Revenue, altogether furnished a valuable evidence as to 
the recognition by the Govt, of the right of the plfis. 
predecessors in title to hold the land rent-free. 
Chittas prepared by Govt, for explaining and as part of 
proceedings taken for assessment of rent upon lands 
said to be improperly held rent free are admissible in 
evidence when coupled with resumption proceedings. 
An entry in a public register . kept for 1 the public 
benefit under . the sanction of official duty is relevant 
under S. 35 whether the clerk making the entry-had 
personal knowledge or not or whether the register was 
a copy of a previous register which had become 
untidy. 19 C. W. N. 1938=31 Ind. Cas. 41.; . »- 

-S. 35—Chittas—Admissibility. 

Chittas are per se admissible in evidence but must 
be strictly proved. 8 Ind. Cas. 715 (Cal). 

-S. 35—Chittas. 

A Butwara Chitta is not admissible in evidence 
under S. 35 of the Evidence Act. 1 Ind. Gas. 807 
(Cal.). 

- S. 35 —Choukidari chakran lands register. 

Entries in a register of Choukidhari Chakran I/mda 
are not admissible under S. 35. 13 C.W.N. 71** 
Ind. Cas. 376. . 
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35—Collector’s certificate—Value of. 

A certificate issued by the Collector in respect of 
immoveable property in Madras is only evidence of 
revenue registry and does not afford any title or 
security as to ownership, i L. W. 649 = 27 Ind. Cas. 14. 


-S. 35—Revenue records—Entry in Collector’s 

book, effect of, on title, evidence of. 

Per Chandavarkar and Jacob JJ. The facts 
that certain lands are entered in the Govern¬ 
ment records in the name of a particularperson 
is not sufficient by itself to prove that person’s owner¬ 
ship in those lands. It can only be evidence of that 
person’s title as owner, when taken with something 
else. Per Aston J., diss:—The fact that certain lands 
are entered in the Government records in the name of 
a particular person is material though not conclusive 
evidence of his title to those lands. (1903) 5 Bom. 

L.R. 956. 


be based upon the facts as to possession under S. 40, 
and when it is plain that the party was not in posses¬ 
sion on their merits as evidence, these entries add 
nothing. Apart from the particular provisions of the 
Act, entries is such Government records are evidence of 
title mainly because they are good evidence of posses¬ 
sion, but if contrarty to the facts as to possession at 
the time they were made, they carry little, if any, 
weight. A.I.R. 1937 P.C. 69=18 P.L.T. 257 = 3 B.R. 
368= 1937 A.W.R. 459=1937 O.W.N. 396=45 L. W. 
580=41 C-W.N. 577=16 Pat. 258=1937 M.W.N. 593 
= 1937 A.L.J. 638 = 39 Bom. L.R. 731=31 S.L.R. 242 
= (1937) 2 M.L.J. 631=65 C.L.J. 241 = 167 Inch Cas. 
329 (P.C.). 

——S. 35—Revenue records —Jamabandi papers. 

Where the question is as to whether a certain land 
is or is not parjaut land, an entry in the jamabandi is 
admissible and is of great value. 87 Ind. Cas. 368 = 
A.I. R. 1926 All. 83. 


-S. 35—Revenue records—“Faid Rewaj Bhaoli” 

—Admissibility in evidence. 

Whether or not the “Faid Rewaj Bhaoli” is a part 
of the Record of Rights to which a presumption of 
correctness is attached under S. 103 (b) of the Bengal 
Tenancy Act, it is admissible under S. 35 of the Evi¬ 
dence Act being - a public record prepared by the 
revenue officers as part of the Record of Rights. 1 Pat. 
L.W. 677 = Ind. Cas. 505. 

-S. 35—Revenue records—Hissawari. 

A hlssawari prepared in consequence of a demand 
by the Collector under S. 30, Bengal Land Registration 
Act, is not admissible under S. 36 of the Evidence Act 
as it is not a public or other official book, register or 
record. 59 Ind. Cas. 8=1919 P.H.C.C. 323. 

-S. 35—Revenue records—Inam register. 

The Inam Register is a great act of state and is 
entitled to very great weight. In particular cases some 
reasons may be given why the inam register might be 
discounted. But the absence of any proof that the 
Inam Commissioner made some actual enquiry is no 
such reason as could depreciate the authenticity of the 
Inam Register. 88 Ind. Cas. 646 = 22 M. L. W. 73 = 
1925 M.W.N. ii7 = A.I.R. 1925 Mad. 823=48 M.L.J. 
467. 


8 . 35 —Revenue records—Inam Register— 
Entries in—Value of—Tenure of land. 

The preparation of the Inam Register (1864) was a 
great act of state and the result of elaborate inquiries 
and though the statements as to the character of tenure 
set forth in the Register cannot displace actual and 
authentic evidence in individual cases, they are entitled 
in the absence of such evidence, to very great weight. 
43 Mad. 253 = 24 C.W.N. 249 = 37 M. L.J. 46 o = 26 
M.L.T. 479 = (1919) M.W.N. 850=10 L.W. 642=17 
A.L.J. 1097=46 I.A. 204=22 Bom. L.R. 457 = 53 I nd * 
Cas. 288 (P.C.) [Reversing (1915) M. W. N. 650 = 33 
Ind. Cas. 216.] 

-S. 35—Jamabandi. 

Enries in jamabandi made in due course of law are 
presumed to be correct. A.I.R. 1938 Lah. 479 “ 4 ° 
P.L.R. 209=176 Ind. Cas. 252. 


35—Revenue record. 

Entries in Khatauni jamabandi that have come into 
consequent upon a J - 


under 

under 


decree are admissible 
entries to be made 
01. are intended to 


-S. 35—Revenue records. 

Jamabandi prepared by landlord is admissible to 
show basis of assessment. 25 C. W. N. 204, poll. 90 
Ind. Cas. 862=5 Bat. 157= 7 P.L.T. 375=1926 P.H. 
C.C. 19 = A.I.R. 1916 Pat. 197. 

- S. 35 —Revenue records—Jamabandi is not a 

record of customary cess. 71 Ind. Cas. 432 = A. I. R. 
1923 All. 378. 

-Ss. 35 and 74—Revenue Records and Jama- 

bandies— Entries in—value of. 

Where Revenue Records and Jamabandis were in 
favour of the defts. and plff’s. predecessor in title agreed 
to the mutation in deft's, name: 

Held, that title having passed to the defts.’ plaintiff’s 
possession was only permissive and in the capacity of 
co-shareres could not ripen into ownership. 48 P.W.R. 
1915=124 P.L.R. 1915 = 26 Ind. Cas. 481. 

-S. 35—Revenue records—Katardhar papers. 

The katardhar papers drawn up under the Punjab 
Land Reservation Act are public documents provable 
by certified copies thereof; 63 P.R. 1913 Pol. 117 Ind. 
Cas. 80=11 L.L.J. 188=A.I.R. 1929 Lah. 328. 

-S. 35—Revenue records—Jnmawasil Baki 

papers—Admissibility of. 

Jamawasil Baki papers prior to the fresh patnti but 
after the original patni are admissible against the 
patnidar. 2 Ind. Cas. 998 (Cal.). 

-S. 35—Khasra pamaish. 

Khasra Pamaish is a document prepared under the 
orders of the Government and it should be held to be 
relevent under S. 35, Evidence Act, and admissible 
though the weight to be attached to it is a different 
matter. A.I.R. 1938 Lah. 751 =40 P.L.R. 298=179 
‘ Ind. Cas. 262. 

_S. 55_Revenue records—Khatauni and khas- 

ras. 

Entries in khatauni and khasras cannot be regarded as 
instruments of title but are mere items of evidence. 
A.I.R. 1937 Oudh 370 = i 937 O.W.N. 544=168 Ind. 
Cas. 3o2. 

- S. 35 —Revenue records—Khasra. 

Survey Khasra and the map are not merely “ histori¬ 
cal materials” but are within the phrase “instruments of 
title or otherwise” he direct foundation of rights. A.I.R 
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1936 P.G. 83=1936 O. W. N. 153=38 P. L. R. 182 = 
40 C. W. N. 449 = 13 P. L- T. 177 = 70 M. L. J. 455 = 
1936 A.L.J. 480=1936 A. W. R. 317=43 L. W. 685 = 
160 Ind. Cas. 579 (P.G.)- 

-S. 35—Revenue records—Abadi khasra. 

In order that a document be admissible under S. 35 
of the Evidence Act, it is not necessary that a public 
servant should be compellable by legislative enactment 
to discharge the duty of preparing or keeping it. An 
abadi khasra prepared by the Amin when the Sub- 
Divisional Officer ordered a survey of the cultivated 
area of the village at the instance of the Nazul Officer, 
is admissible under S. 35, Evidence Act, and can be re- 
hed upon. A.I.R. 1935 Oudh 268=1935 O.W.N 230=. 
479=10 Luck 659=154 Ind. Gas. 570. 

S. 35—Entries in khasra. 

The entries made in the khasra being entries made in 
3 i? ,al . rec °rd by public officers in the discharge of 
their duties, are themselves relevant facts and may be 
consideied by the Courts as evidence of possession from 
which the Courts may, if they think fit, draw an infer- 
ence as to title. A.I.R. 1937 Pat. 567=18 P.L.T. 464 = 

4 B.R. 71 = 171 ind. Cas. 732. 

-S. 35—Revenue records. 

Where the khasra is not in conflict with the Record of 
Rights but is more explanation of it in the sense of giving 
greater detail, it is admissible for such purpose only. 
A.I.R. 1937 Pat. 333 = 170 Ind. Cas. 187. 


35 —Entries In khewat—Regulation (VH of 

*032), S. 9. 

Entries in Khewat and Khataunis are admissible in 
proof of mortgage as the words “the real nature*and 
extent of interests’ 5 apply to the case of a mortgage. 
31 All. 247 = 6 A. L .J. 197=2 Ind. Cas. 215. 

* 35 Revenue records—Maps and surveys. 

Though the maps and surveys made in India for 
revenue purposes are official documents prepared by 
competent persons, and with such publicity and notice 
to persons intended as to be admissible and valuable 
evidence of the state of things at the time they are made, 
still, are not conclusive, and may be shown to be wrong. 
But in the absence of evidence to the contrary, they 
may be properly judically received in evidence as correct 
when made. A.I.R. 1939 Cal. 148=68 C.L.J. 293. 

7 **s. 35 » ® 3 —Revenue records—Discrepancy 

between Gangetic survey map and later cadastral 
survey map. 

The Gangetic survey map cannot be very strong evidence 
of possession and cannot have the same value as evidence 
of title as the revenue map. Where there is conflict 
between Gangetic survey map and a later cadastral 
survey map, the latter map must be given preference. 

The cadastral survey entry has a peesumptive value 
against a landlord of a neighbouring village. 


-S. 35—Revenue records. 

The entries in the khewat are inadmissible in evi¬ 
dence for the purpose of showing that a person is a 
cosharer. A. I. R. 1937 All. 529=1937 A. L- J. 751 = 
*937 A.W.R. 500=170 Ind. Cas. 769. 

~ S. 35 Wajib-ul-arz—Khewat register—Entries 
*#—Evidentiary value of. 

Entries in the Khewat register of a village and the 
wajib-ul-arz are evidence of facts stated therein and 
their importance may vary with circumstances. They 
3re j°j themselves conclusive evidence df the facts 
recorded. It may turn out that they ate in accordance 
with the general bulk of the evidence in the case they 
may supply gaps in it; ahd they may in short, form a 
not unimportant part of the testimony in case. They 
should not however be given any greater weight 

4 2 M I 3 , 68=7 °- V; J - 48 = 2 U- p L 8 R - (PC) 3}== 

'“>8 A. L. J. 53a = 22 Bom. 
LJv. 596—28 M. L. T. 5=56 Ind. Cas qo6 (P c \ 
[On appeal from 3 O.L.J. 454=36 Ind. Cas . 3 780.] ' 

S. 35—Revenue records—Khewat. 

shofe ^ tr >V9 rigin of entry known—Entry alone 
: 2 6 U =ATk be .^Our 427 94 Ind - Cas - *88 = 13 O.L.J. 

r* Iev “‘ 

fonTof 1 * EnWSftl b" a «he“2 

legitimacy though, P S”dcrend^"^ ^paff 
such proceeding. « O.L.j. 89=23 Ifid. <fi? l ° 

- S. 35— Entries m Khewat. t : 

Entries in Khewat as to certain persons (defendants^ 
be ng ,n possession of Certain land as mortgaged which 
have been attested by those persons amount too j . 
sion by those persdns that they ai^t ih nof admis ’ 
mortgagees. 34 Irid. Cas. 165 (All )! Possession as 

3d ^’vinoiifo in ->fJii 


vvncrc me 


.... ianas are cuiturable and definite Acts of 
possession, such as tilling, sowing and reaping the crop, 
etc., be exercise over them, the presiimpiidri of actual 
possession raised by the suevey entry would stronger 
than where the land is wholly unfit for cultivation. But 
it does not necessarily follow that the larid which ii 
covered which sand or water is wholly iri&pable of 
possession or such lands must in all cases be regarded 
as no man’s land. A.I.R. 1933 Pat. 671 = 15 P.L.T. 
28=13 Pat- 5 * = I 49 Ind. Cas. 1095. 


S* 35 —Revenue records—Maps 


no 


No inference can be drawn from thak map whether.ft 
par ticular river was included in the grant of permanent 
settlement. Thak authorities having nothing to do with 
title or possersion: 30 Cal• 291 and 22 Cah 252, Reh 
on 103 Ind. Cas. 13 = 31 C.W.N. 473=46 C.L.j. 322= 
A.I.R. 1927 Cal. 403. 

-S. 35—Revenue records. 


Agreement to be bound by survey map—Is binding 
on parties. A.I.R. 1922 Pat. 87. 


TJ 7 _ 35 Revenue records—Thak arid survey 
snaps are not conclusive proof 

11 cannot be maintained as a rriattfer of law that thdk 
and survey maps constitute sufficient proof thit wl 
was part of the bed of the river dt t&kt time was ^ 

J - _1 iL - T\ £ * 1 r . m ...... V 1 . _ mm.*- 



things existed different from what abfck... — 

evidence before the Court. ji Ind. Cas. 840=3 
C,L J- 336=A.I.R. 1923 Cal. 247. 

35 Revenue records—Settlement map it 
more reliable than khasra. 

Inasmuch as the Settlement map foi:ms. the original 

nhmi° f ii rea u a field ^ nd the en,r y in the khasra is 
SW, tha ?. ,ts L co Py. the formed is more reltebfc in 
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35—Perganah register—Konungo Register 
_-Thak Map and statement—Admissibility of. 


The Perganah and Konungo Registers are not punct¬ 
ually kept and are not admissible in evidence to prove 
an omission of an entry therein as to lekheraj. The 
konungo account and the General and Mauzawar 
Registers being intended to facilitate the collection of 
die Government dues, there was no authority to enter 
therein lekheraj nor the subject matter of resumption 
procedings. The Thak officers not being empowered to 
measure and record lekherajs of less than 50 bighas in 
area, die ommission of lekherajs in the Thak statement 
is not of any probative value. 45 Cal. 574 = 22 C.W.N. 
396=47 Ind. Cas. 49. 


-S. 35—Boundaries—Thak and survey map 

settlement. 


It cannot be presumed as a matter of law that the 
boundaries of an estate as shown in the thak or Survey 
Map arc identical with the boundaries as they stood at 
the time of Permanant Settlement, but it is open to the 
Court to presume, in the circumstances of a particular 
case that the condition of the locality has not chan¬ 
ged materially between the date of the Permanent Settle¬ 
ment and the time of the" Revenue survey. 12 C.L.J. 
216=7 Ind. Cas. 140. 


--S. 35—Revenue and’Survey maps—Evidentiary 

value of. 


Revenue Survey map* are evidence of title 
and possession. They are not conclusive and 
may be shown to be wrong, but in the absence of 
evidence to the contrary they may be properly and 
judicttlly received in evidence as correct when made. 12 
C.W.N. 273=7 C.L.J. 4 14. 

- 35 —Maps—Thak and survey maps—Rela¬ 
tive value of. 


A* ageneral rule the thak and the servey maps should 
agree. Where they differ the one that more clearly agrees 
with the local land-marks is the one which should be 
followed. There is no general or definite rule making it 
incumbent upon the - court to follow either; the court 
may, if it considers the thak map more reliable, follow 
that in preference to the survey map. 6 C.W.N. 629 . 


35 ’—Mahalwar register. 

Copies of entries in Mahalwar Register kept under 
S.| 4 of (VII of 1876) are admissible in evidence but mere 
signature of the Supdt. of Survey on a corner does 
not make the document one kept by him. 19 C.W.N. 
764=34 Ind. Cas. 283 (P. C.). 

"8* 35 —Revenue records—Entry in mauzawari 

register. 

^ to » mauzawari register is admissible for 

™ *• womh, under S. 35, Evidence Act, Canton- 
nent Committee. A. I, R.. 1931 P.C. 1=60 M. L. J. 

J4*«33 L.W.4^35 C.W.N. i73 = 53C.L.J.i =33 Bom. 
fc, iZ 2 ~ , 59 l . A - L *J* «49 = * 93 » M. W. N. 41 =50 
5 u 6»6 (Vc) 1 ' A ' 339=34 P - L R ‘ 455 — * 3 ° Ind. 



— * to the mouzawari register is admissible, for 
?? n"”*’ thtoor S. 32 . 57 I.A. 339 = 35 C.W.N. 
J 7 S«=»AJ.R. p. q, ,=.,93, M.W.N. 4* =33 Bom 
- CL L. J. 1=33 M. L. W. 41 = 130 Ind. 

OP C) 93> * I «' 3 '*M 0=58 Cal. 858=60 M. L. J- 


ft* 

> 49 | 


-S. 35—Revenue records—Mutation Register— 

Entries in Evidence. 

Where a gift of land is followed by possession as 
well as mutation of names in the Revenue Registers 
there can be no doubt as to the factum of the gift. 149 
P. W. R. 1942=159 P. L. R. 1912=16 Ind. Cas. 
889. 

-S. 35 — Revenue records— Mutation Proceed¬ 
ings. 

A regular enquiry made by a Revenue Officer in the 
matter of succession at the lime of effecting mutation 
of names is relevant. 120 P W. R. 1009 = 4 Ind. 
Cas. 965. 

- S. 35—Revenue records—Partition proceedings 

—Regulation (XiX of 1814). 

Certified copies of the papers in the Colleclorate 
which Prima facie appear 10 be the ncord of a parti¬ 
tion made in a proceeding under Regulation 19 of 
1814 between ihe predecessor of the parties to a suit 
arc good and admissible in evidence apart from S. 35 
of the Evidence Act. 23 C. VV. N. 48=45 Ind. Cas. 
921, 

- S. 35—Parwana or grant, transaction of. 

As S«. 65 and gt make it clear that when a written 
grant is lost secondary evidence can be given of it only 
as defined by law, a translation of parwana or grant 
forming the enclosure to the report of a public officer 
is not admissible as secondary evidence of the contents 
of the grant under any of the Ss. 63, 32 (2) or 35. 4 

L.W. 331=35 Ind. Cas. 201. 

- S. 35—Patwari papers—Presumption as to 

correctness. 

There may be a presumption that what is entered in 
the patwari*s papers is correct but that presumption is 
rebuttable. 10 Ind. Cas. 280. (AH). 

- S. 35—Revenue record—Pedigree table—Ad¬ 
missibility. 

A pedigree tabic prepared for purposes of settlement, 
which is the basis of the entries in khewat, is relevant 
under S. 35, Evidence Act, if pj epai ed in discharge of 
public duty. 1926 Oudh 101, referred to. A.I.R. 1949 

H. P. n. 

— —S. 35 and 74 —Remove record—Pedigree con¬ 
tained in estate notebook maintained under Court 
of Wards Manual—Evidentiary value. 

A pedigree contained in an estate notebook main¬ 
tained under S. 332 of the Coui t of Wards Manual 
prepared under the U. P. Court of Wards Act, is an 
official document prepared by a public authority in 
puisuance of a statutory duty, and is admissible in 
evidence, though it is not conclusive evidence of the 
fact stated therein. A criticism against this document 
that it does not show the sources on which the Court 
of Wards based its findings, is not a criticism of weight 
against a public document. The Court must assume 
that the Court of Wards did its duty to the best of its 
ability, and bassed the pedigree on material of the 
accuracy of which it was satisfied. 225 Ind. Cas. 188= 
1946 M.W.N. 497=1946 A.L.J. 280 = 50 C.W.N. 729 = 
59 L.W. 483 = >946 O A. (P.C.) 135=1946 A. W. R. 
(P.C.) »35=A.I.R. 1946 P. C. 103 = 1.L.R. (1946) 
Kar. (P.C.) 111 = 1947 A.L.W. 5=1947 O.W.N. (P.C.) 
5 = (i946) 2 M.L.J. 235 (P.C.). 

- S. 35—Revenue records—Pedigree. 

Settlement pedigree amounting to statement of deceas¬ 
ed with special knowledge before controversy or prepared 
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in discharge of public duty is admissible under Evidence 
Act, S. 35. 3 O.L.J. 327 ; 1 O. L. J. 447 : 19 O. G. 321 
and A.I.R. ig 26 Oudh ioi, Appl. x 1 2 Ind. Cas. 834=4 
Luck. 39=6 O.W.N- i285=A.I.R. 1929 Oudh 129. 

--S. 35—Revenue records—Perepatraks. 

Perepatraks arc admissible in evidence to show actual 
area under crop. 90 Ind. Cas. 38=A. I. R. 1926 
Nag. 161. 

-S. 35 — Revenue record—Pyatpaing. 

A pyatpaing (Foil of Register VII) is admissible in 
evidence, thougn it has not been signed by the 
transferor and transferees, where it was proved by the 
Surveyor who recorded it. 98 Ind. Gas. 166 = 5 Bur. 
L. J. n6=A. I. R. 1926 Rang. 204. 

-S. 35—Revenue records — Quinquennial papers. 

The Quinquennial Register of 1795 kept under the 
Bengal Regulation 48 of 1793 is admissible in evidence 
to rebut the presumption under the B. T. Act, S. 50 
( 2 ). 86 Ind. Cas. 538=A.I.R. 1925 Gal. 1037. 

-S. 35—Revenue Records. 

The registers prepared under Regulation 48 of 1793 
(Bengal) and now maintained under Act, VII of 1876, 
e. g., Mutation, Quinquennial and Settlement Registers, 
are public documents. 

The entries in these registers are receivable in evidence 
quantum valeat for what they are worth. They are, 
however, not conclusive and may be shown to be in¬ 
accurate. 75 Ind. Gas. 955=2 Pat. 839 = A.I.R. 1924 
Pat. 213. 

-S. 35—Revenue records—Quinquennial papers 

prepared by the Revenue authorities from 1795 to 1799 
under the provisione of Regulation 48 of i 7 g 3 contain¬ 
ing information as to the lands comprised in revenue¬ 
paying estates in the district of Mymensingh are 
admissible in evidence. 2 o Cal. 94O, Foil. 65 Ind. Cas. 
866=34 G. L. J. 141= A.I.R. 1 9 2i Gal. 687. 

-S. 35 — Revenue records — Rasadbandi. 

The rasadbandi or the chowkidara papers are not 
admissible in evidence as public documents. 94 Ind. 
Cas. 125=27 P.L.R. 198 =A.I.R. 1926 Lah. 4 52 . 

S. 35—Draft record -of-rights—Entries in— 
Admissibility and value of—B. T. Act, S. 103-B (5). 

Although the entries in the draft record-of-rights do 

not carry any presumption of correctness as in the 

case of those in the finally pablished record-of-rights, 

such entries are admissible in evidence under S. 35 of 

the Evidence Act, and their evidentiary value depends 

, acts circumstances of each particular case. 
I.L.R. (1949) 1 Gal. 433. 

s * 35—Entries in Record of Rights prepared for 
deara purposes 5 0 C.W.N. 382.~A.LR. ,946 Cal? 3 sS! 

S * 35 Revene records—Record of rights. 

Me n °‘ ' l j udicial P ro «edings”, 

Is-HafSrSSSS 


it will be p'WlR revenue for 

-S R. D. .8 ,=3 A.W.R. 362 = 3 , 5 0 , 

S. 35 Revenue records. 

Where a narrow strin of l-j* • . 
tiguous plots is claimed by the 


heir respective plot6, the question cannot be deter¬ 
mined on the basis of the entry in the Record’ of Rights 
alone. The other evidence in the case also has to be 
taken into consideration. A. I. R. 1934 Gal. 294=58 
G.L,J. 478=149 Ind. Gas. 1109 (2). < 

- S. 35— Revenue records— The value of the Record 

of Rights as evidence in proof of severance or separation 
is slight. A.I.R. 1938 Pat. 603=5 B. R. 5=177 Ind. 
Cas. 682. 

-S. 35 — Revenue records. —No entry in the village - 

Record of Rights can supply the place of a title deed 
and a transferee who acts on such an entry as evidence 
of the title of his transferor, cannot be held to have 
acted in good faith. A.I.R. 1934 Oudh 165 = 11 O.W.N. 
421=9 Luck. 571 = 148 Ind. Gas. 422. 

-S. 35 — Revenue records—Record of Rights. 

Records-of-Rights—The draft record is admissible only 
or the purpose of showing what was the entry made in 
the earlier proceedings before the final publication. 
xo8 Ind. Cas. 417=A.I.R. 1928 Pat. 353. 

-"S. 35 — Revenue records. 

The Record-of-Rights is a public record prepared by 
public officers appointed under the statutory authority 
of the Local Government and, therefore, is admissible 
under S. 35. 96 Ind. Gas. 959=30 G.W.N. 68g=A.I.R. 
1926 Gal. 862. 't** **rlrv 


- S. 35—Revenue records—Record-of-rights. 

cadastral map and revenue survey map are 
prima facie correct. 

Revenue Survey map should be properly judicially 
received in evidence as correct when * made. '30 Cal. 
291 (P. C.). A Cadastral Survey Map is a map of 
very great importance. The entry in the Record-of- 
rights operates in the same way between landlord and 
tenants, as between landlords of the same or of the 
neighbouring estates, or between tenant and tenant. 
The entry must be presumed to be correct until it is 
shown by evidence to be incorrect. 84_Ind. Gas. 488 
= 1924 P.H.C.G. 2i3=A.I.R. 1924 Pat. 719. 

-S. 35—Draft record-of-right6—Entry in. 

An entry in a draft record-of-rights that a certain 
tank is known by a certain name is not admifsible in 
evidence. 45 Cal 159=21 G.W.N. 996=25 G.L.J. 619 
=41 jnd. Gas 116. 

-S. 35—Revenue J records — Govt. Records— 

Dispute as to ownership of land. 

The plaintiff claimed a large tract of land formerly 
under the river Ganges as forming part of the perman¬ 
ently settled Zemindari. Three sets of documents were 
relied on, viz., firstly, a plan of survey conducted by 
Major Rennel between the years 1773, secondly the 
hakikhat chowhuddibandi (boundary) papers which 
were returns submitted to the Government in a Govern¬ 
ment form in pursuance Government request for the 
year 1799 and made by the owners of the zemindari 
and sent in to the Government, thirdly the Government 
Survey map made in 1859, held, that they were all 
admissible in evidence as they were in the custody and 
the possession of the Government, by whom they were 
carefully kept and certainly regarded as documents of 
great importance, that as between the zemindars and 
Government they must be accepted as prima facie 
accurate and that the evidence established the plaintiff’* 
claim except that the bed of the river was the prt>- 
5 ? t .L < £ the Government. 26 G.L.J. 590=19*8 

438=20 Bom ' LR ' 49=43 
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35—Revenae record—Settlement record. 

The entry in the current settlement record carries 
with it a strong presumption of correctness unless, it is 
rebutted. A.I.R. 1941 Pat. 260=22 P. L. T. 699=195 
Ind. Cas. 313. 

-Ss. 35, 36—Remarks of Settlement Officer 

daring enquiry into title not inter partes. 

Statements made at a time when the title to a por¬ 
tion of a taluqa was under enquiry are not admissible 
when not inter partes in a suit in which the title to 
the taluqa is in question. A. I. R. 1936 Oudh 340 = 163 
Ind. Cas. 770. 

-S. 35—Revenue records—Douie’s Settlement 

Manual, Appendix VII, para. 12. 

Directions in Douie’s Settlement Manual, para. 12 of 
Appendix VII, merely refer to settlement operations and 
are not applicable to the preparation ofjamabandi 

papers. A.I.R. 1934 Lah - 309= Ind - Cas - 4°7- 

-S. 35 — Revenue records — Extra Assistant 

Settlement Officer preparing history of particular 
sect. 

A history of a particular sect prepared by an Extra 
Assistant Settlement Officer does not form part of the 
settlement record and has no presumption of truth 
attached to it but may be of some value if at the time 
it was prepared, there was no dispute. A.I.R. 1934 Lah. 
1 = 154 Ind. Cas. 375. 

--S. 35—Revenue records—Settlement register. 

Where Settlement Register of 1876 was signed by 
Acting Director of Revenue Settlement and was dated 
from the Revenue Settlement office: 

Held, it cannot be too clearly premised, that any 
such record would not be held to be conclusive evidence 
of ownership; but upon the other hand one cannot be 
blind to the importance of such a document which 
appears, dc facto, to have settled the bounds of the 
possession of certain plots for a period of thirty-five years 
(that is to say, from i 876 to 1910). 68 Ind. Cas. 1 = 
43 Mad. s65=i6M.L.W. 247=31 M.LT. 1 =49 I-A. 


237—24 Bom. L.R. 1214=21 A.L.J. 250 = 27 C.W.N. 
317=36 C.LJ. 524=A.I.R. 1922 P.C. 325=43 M.L.J. 
536 (P.C.). 

- 8. 35—Revenue records—Village notes. 

Stuart, C.J. —Where a Settlement Officer inspected 
a village and recorded in respect of it certain remarks, 
they are admissible in evidence under S. 35, being 
entries in a public record made by a public servant in 
discharge of his official duty. 99 Ind. Cas. 876 = 2 Luck. 
4-4 O. W. N. 15=8 L. R. A. Rev. 48=A. I. R. 1927 
Oudh 74. 

-8. 35— Revenue Records— A village note prepared 

hy a Settlement Officer is only a piece of evidence and 
no presumption of correctness is attached to it. 90 Ind. 
Sm 579 *"3 Pat. L.R. 225=A.I.R. 1925 Pat - 754 * 


35 —Settlement Khatian—Entries in. 

Bntriei in the Settlement Khatian afford prima facie 
evidence by the truth of the statements. 29 C.L.J. 607= 

39 Ind. Cas. 650., 

35—Entry by settlement officer as to 


^ Tiring an entry of village customs in the village 
W>t« the settlement officer is acting as a public servant 
rn fee discharge of his official duty and as such the 
entry is admissible in evidence. 1 Pat. L. W. 344 “ 
(1918) P.H.C.G. 36=39 Ind. Cas. 222. 

8—F. Y. D—24 


-*-S. 35—Paimash and settlement registers— 

Entry in. 

Mere entry in Paimash and settlement registers that a 
certain in tank in Government Poramboke, does not 
prove that the tank is Government property. 33 Mad. 
362 = 7 M.L.T. 139 = 20 M.L.J. 74 = 5 Ind. Cas. 11 0 . 

- S. 35 — Settlement records — Jarad Rewaj 

Bhaoli. 

A Jarad Rewaj Bhaoli prepared by a Settlement 
Officer in discharge of his official duty is admissible 
under the section. 1 Pat. L.W. 238 = 2 Pat. L.J. 187 = 
38 Ind. Gas. 176. 

-S. 35—Settlement records—Entry—Value of. 

An entry, in a previous settlement, if charged by 
another in a latter settlement without there being any 
reason or record for such a charge, makes the latter 
entry unauthorised without any evidentiary value. 
133 P.W.R. 1915 = 31 Ind. Cas. 287. 

—-S. 35—Settlement Records and Jamabandis— 

Correctness of. 

In the absence of satisfactory evidence to the contrary, 
entries in the Settlement Records and the annual 
jamabandis must he accepted as correct. 79 P. W. R. 
1915=154 P.L.R. 1915 = 29 Ind. Cas. 893 . 

-S. 35—Settlement Records of recent settle¬ 
ments— Evidentiary Value. 

The records of the recent settlements are more relia¬ 
ble than those of the old ones. 180 P.L.R. 1914=81 
P.W.R. 1914 = 24 Ind. Cas. 908 . 

-S. 35—Settlement record—Entries in. 

There is a presumption until the contrary is proved 
that the entries in a settlement record are correct. 34 
All. 6 i 2 = 10 A.L.J. 190 = i 7 Ind. Cas. 94 . 

-S. 35—Settlement records. 

The settlement Records prepared under Reg. VII o. 
1882 are relevant under S. 35 . 39 Cal. 304=12 Ind. 

Cas. 147 . 

-S. 35—Revenue records—Hunter’s Statistical 

Survey—Private rights. 

Reference cannot be legitimately made to statements 
in Hunter’s statistical account of Bengal for establishing 
private rights. 17 C.W.N. 1173=18 C. L.J. 3^9 = 21 
Ind. Cas. 233 . 

_S. 35—Revenue records—Survey Khatian— 

Road cess returns—Evidentiary value of. 

A cadastral survey Kalian must be taken to be 
correct unless there is evidence to the contrary. Road 
cess returns filed by a landlord are no evidence against 
the tenants. 55 Ind. Cas. 645 (Cal.). 

-S. 35—Survey papers. 

Entries in supplementary survey maps and registers 
supported by no reliable evidence do not prove a claim 
for redemption in the absence of other reliable e\ i- 
dence. 4 Ind. Cas. 1084 . 

_S. 35—Survey records, admissibility of. 

Entries of the extents of survey fields made in survey 
registers are admissible under S. 35 to prove an en¬ 
croachment though insufficient to prove title to the 
extent encroached upon. 2 L.W. 413=29 Ind. Cas. 154 . 

_S. 35— That bast proceedings—Proceedings 

before revenue officers—Value of. 

Though decisions in proceedings before the court of 
the Thakbast Deputy Collector and those under Reg. 
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11 of 1819 do not estop the parties to the same extent 
as those in regular proceedings in courts of law, such 
determinations are obviously of high authority and 
when acquiesced in by all the parties interested for a 
length of time and made the basis of important tran¬ 
sactions, should not be disturbed unless upon the 
clearest proof that they are erroneous. 18 C.W.N. 1281 
= 16 M.L.T. 290=27 M.L.J. 356 = 1 .L.W. 8o7=(igi4) 
M.W.N. 757=16 Bom.L. R. 925 = 20 C.L.J. 563 = 25 
Ind. Cas. 309 (P.C.). 


-S. 35—Revenue records—Village papers. 

A definition of ‘‘shares” in revenue and village 
papers affords by itself but a very slight indication of 
an actual separation. A.I.R. 1920 P.C. 46 , Foil. 113 
Ind. Cas. 773 = A.I.R. 1929 Lah. 74 . 


•S. 35—Village records—Entries in—Admissi¬ 
bility. 

Declarations such as those of Kanungoes, entries in 
the village records by the officer charged by Govt, 
with that duty, and answers given to official inquiries 
made under Govt, direction, as to the rules of succession 
prevailing in particular families are prima facie ad¬ 
missible in evidence as purporting to be made by the 
proper officer in performance of a special duty and 
presumably with due regard to the rules laid down 
for his guidance. 3 i All. 457 =36 I.A. 125 = 10 C.L.J 
216=13 C.W.N. io 73=6 AL-J. 767=11 Bom. L. R. 
890 = 12 O.C. 304=19 M. L. J. 605=4 Ind. Cas. 25 
(P.C.). 


—'—S. 35—Revenue records—Writs of attachment. 

Where writs of attachment issued in 1792 and 1797 
must have been prepared when the Collector took 
possession of the Zemindari upon default in payment of 
revenue by the proprietor and the documents might be 
relevant in connection with the history of the estate 
and might be used to show that the proprietor defaul¬ 
ted and the Collector went into possession, but there 
was nothing to indicate that the duty was cast upon 
the Collector to prepare a complete record of all the 
tenures then in existence: 


Held, that in view of the scope of the two attach¬ 
ment writs no inference favourable to the landlord can 
be drawn therefrom and they cannot be treated 
as relevant under S. 11. 71 Ind. Cas. 383=36 C.L.J. 
389 =A.I.R. 192 3 Cal. 261 . 

( 12 ) School Certificates and Registers. 

~~ s - 35 —School register—Entry as to age— 
Value of. ' 0 

Entries in school registers are of little value as evi¬ 
dence of age, when there is no evidence to show on ' 
what materials the entries were made. A. I. R. i q4l 
Cal. 41 and A.I.R. 1936 Lah. 5 98 , Foil. 52 P. L. R. 


S* 35 —School register. 

a l^th e t rv^in e / id T nce J° sh ™ on what mate, 
ais the entry in the school register about the aee of 

ra % r ZT r cT 

ar-^112 5 Wd 

s. 35-School register—Entry—Admlssibllit 

jKkees? t.jr.rs’ SUV 

b^ 8 *’ 35 ’ 32 ( 5 )—Entry regarding date of birt 

m- jaH 


for the first time has to be ascertained from his parent 
or guardian and entered in the register, and the date of 
birth in any school that he attends later is merely 
copied from the transfer certificate of the previous 
school. The entries regarding date of birth made in 
the registers of later schools are admissible under S. 35 
of the Evidence Act as entries made by a public 
servant in a public or official register in the discharge 
of his official duty. Whether he had any special 
means of knowledge so as to make the entry relevant 
under S. 32 (5) of the Evidence Act, does not affect 
the admissibility of the entry under S. 35, though it 
may affect its value. Section 35 stands by itself inde¬ 
pendently of S. 32 (5). A.I.R. 1940 Nag. 217=1940 
N L.J. 150= 186 Ind. Cas. 613. 

-S. 35—Registers of schools other than Govern 

ment or State schools. 

According to the definition of‘public servant* in S.21 
(9), I.P.G., the employees only of a Government or 
State school are public servants. Hence an entry made 
in a school register by an employee of a school other 
than a Government or Slate school is not one made in 
a public or official regisier by a “public servant’ in 
the discharge of his official duty. The entries, there¬ 
fore, in registers of schools, other than Government or 
State schools are not admissible in evidence under 
S. 35, Evidence Act. A.I.R. 1940 Rang. 191 —1940 
Rang. L.R. 481 = 191 Ind. Gas. 21. 


- S. 35— School certificates and registers. 

. O , | »rf 1 f I •'-* t 

Held, that the entries in school register were of little 
value a6 evidence of age. A.I.R. 1936 Lah. 598=38 
P.L.R. 69 (0 = 164 Ind. Cas. 751^ , n 

-S* 35—Entry made by teacher in admission register 

of private elementary school is not admissible in evidence. 

1936 M.W.N. in. 


-Ss. 35, 32 (5)—School certificates and registers 

—Date of birth. 

Where the question is as to the age of a person, the 
entry of the date of his birth in the school register 
based upon the statements of his deceased father is 
admissible in evidence under sub.s—S. (5) of S. 3 a and 
also under S. 35 of the Evidence Act, the entry being in 
a public register stating the fact in issue and made by a 
public servant in the discharge of his official duties. 
A.I.R. 1935 Oudh 41 = 11 O.W.N. 1589 = 10 Luck. 
423=152 Ind. Cas. 1042. 

-S. 35—Admissibility prove to age. 

A school register being duly prepared according to 
authority, is admissible to prove the age of a person 
whose date of birth is entered therein. A.I.R. 1934 
Nag. 44=16 N.L.J. 232=149 Ind. Cas. 660. 

-S. 35—School certificates and registers—En¬ 
tries by Educational Department. 


Entries in the conduct book maintained by primary 
school authorities, application for admission in the High 
School monthly progress reports maintained under the 
rules of the Education Department in which plaintiff 
is described as the son of a person are relevant as 
evidence of the conduct of parties, proving the fact of 
adoption. A.I.R. 1934 Nag. 1 = 16 N. L. J.‘319=30 
Nag. L.R. 62=150 Ind. Cas. 1007. 




■S. 35 —Age of pupil. 


!! 


Where there is an official duty cast upon any - 
°r minister to make an entry, and in pursuance of such 
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Under the standing orders, there is a duty imposed 
upon the school master to enter the age of all pupils 
whom he admits in his registers and such entries, there- 
fore, are admissible in evidence to P r ove the age of the 
persons concerned. A.I.R. 1932 = 28 Nag. L.R. 12 = 
140 Ind. Cas. 66 ( 2 ). 

_§, jS—School certificate and registers. 

An extract from school register is admissible to prove 
age. A. I. R. 1931 Bom. 178 = 33 Bom. L.R. 111 = 
130 Ind. Gas. 598 . 

-s. 35 — A s e - 

A school admission register is good evidence as to;age. 
A.I.R. 1931 Mad. 707 = 34 L. W. 262 = 6i M.L J. 430 = 
54 Mad. 883 = i 35 Ind. Gas. 9 . 

■S. 35 —School certificate and registers 


Where the question is as to the age of a person, the 
entry of his date of birth in the school register based 
upon the statements of his deceased father is admissible 
under S. 35 , the entry being in a public register stating 
a fact in issue and made by a Pubhc servant m dis¬ 
charge of his official duty. 114 Ind. Gas. 801 — 5 C.W.N. 
1111 =A.I.R. 1929 Oudh 113 . 

-S. ac—School certificate and registers—Copy of a 

- _ %*** - * f I _ _ 1 __ n A wr* lrt n 


school leaving certificate given by a school masters m a 
Native State wherein the age of the pupil « recorded 
and certified, as required by S. 78 , Cl. (6), r e 
Political Agent assigned to that State by the Govern¬ 
ment of India, is admissible in evidence under Jvoo. 
99 Ind. Cas. 307 = 50 Bom. 716 = 28 Bom. L.R. 1225 — 
A.I.R. 1927 Bom. 11 . 

S. 35—School certificate and registers—Entries in 

a n O T J I n 


School Register as to age are relevant. 83 Ind. L*as. 
84 o= 11 O.L.J. 164 = A.I.R. 1924 Oudh 353 * 

-S. 35 —School certificate and registers—-Certai 


entries from a School Register at Bikaner, whieh were 
not proved, are not sufficient to show that the defendant 
was actually at Bikaner at the time of the entries. 
80 Ind. Gas. i 77 = A.I.R. i 923 Lah. 6O7. 

(13) Scope. 

reports—Statements and 



. 35—Scope—Official re] 
itlve in—Admissibility. 


The narrative and statements in official reports are 
admissible in evidence under S. 35 of the Evidence Act 
and even a statement in a judgment may be brought in 
under S. 35 . I. L. R. (i 949 ) Gut. 465 = A. I. R. 1950 
Orissa 19 . 

■8. 35—Scope—Officer directing manner . in 


of her husband—Wife committing suicide same evening 
—The trial of accused for murder—Statement of wife, 
held was not admissible either under $. 32 or S. 35 
Evidence Act. A I R. 1942 Mad. 45 o=ig 42 M.W.N. 
291 = (i9-12) 1 M.LJ. 5 o 3 = 43 Cr. L.J. 810 = 202 Ind. 
Cas. 29 o. 

-S. 35—Scope—Requirements. 



The very wording of S. 35 , Evidence Act, conveys 
the idea of a duty imposed upon the maker of the entry 
by law or his official position to record the information 
he possesses or has gathered in an official document of 
the nature described therein. It further imports that 
the entry will be of a permanent nature and thus ex¬ 
cludes all such writings as arc merely of an ephemeral 
character and in so far as they do not incorporate the 
result of personal inquiries, are not intended to be used 
for reference in future. Further, the person making the 
entry should be such as is invested with authority to 
record a decision which, so far as the matter befor e 
him is concerned, will be final. It thus excludes all 
views expressed before the final stage is reached an 
makes only those decicions relevant which constitute the 
final word in the matter. 

Held, that the letters which passed between the 
various officials cannot be admitted under S. 35 so as 
to make the remarks made therein as legal evidence in 
the case. Where the final conclusions arrived at were 
recorded in the settlement papers, those are the only 
documents which < an be consulted in the decision o! 

the cases. A. I. R. i 936 Lah. 37 = 38 P. L. R. 748 — 
165 Ind. Gas. 626 . 

Ss. 35, Ptf6—Scope—Chitta produced by zaminda 


---OOt —- r • 

in prior suit and found to be genuine and corroborated 
by other evidened does not come under Ss. 3$ or jb, Evi¬ 
dence Act, but it will be admissible under S. 11 or i 3 , 
Evidence Act. 164 Ind. Cas. 6 o 3 = 39 C.W.N. S 3 0, 

-S. 35—Scope—Opinion ol public officer from 


uvwpt V/ MJL V*** -- - 

which notification is to be published—Notification 
published in Gazette and signed by same officer — 
Presumption. 

1 Where an officer, who has directed the manner in 
which a notification is to be published, has himself 
signed the notification which is published, in the 
Gazette, it must be presumed that the publication is in 
the ,manner in which the officer has directed it to be. 
*.I.R. 1946 Mad. 449 = 47 Cr. L.J. 948 = 226 Ind. Cas. 
1946 M.W.N. 474 (i) = (i 946 ) 1 M.L J. 397 . 

35» 74 —Scope — Applicability of Ss. 35 

ih : 

Sections 35 and 74, Evidence Act presuppose that the 
document wnicn has been produced is really an extract 
from an official register. A.I.R. iq 42 Cal. 309=74 C.L.J. 
5/4-46 C.W.N. 309-aooInd. Cas. 749 . 

&.J2—Scope—Statement to Village Munsif 
by wife of murdered deacribino’ events resulting in killing 


allegations made before him .. U p d £ r 

S. 202, Criminal P. C., or under O. 26 , Civil P. C. 

The words “an entry” in S- 35 - Evidence Act, are not 
intended to apply to the opinions of public officers based 
on or inferences drawn from the allegations made before 
them in the course of inquiries conducted under b. ZUZ. 
Criminal P. C., or under O. 26, Civil P. C., but are 
confined only to such statements of facts in issue or 
relevant facts as are made by the public officers con- 
cemed, in the course of their official duty, and are rc- 
nuired to be entered in any book, register or record 
intended for the purpose. This section is apparently ;in 
exception. Such opinions cannot be considered sufficient 
to prove the truth of the assertions made therein without 
the test of cross-examination. A.I.R. i 9 g 4 Lah. 89O 7 

P. L. R. *>x 9 = 16 Lah. 377=155 Ind. Cas. 1040. 

_S. 35—Scope—Entries in maintenance register 

of estate-holders by Manager, Encumbered Estates, 
Sind—Admissibility. 

Where certain entries in the maintenance register of 
estate-holders kept by the Manager, Encumbered Estates 
Sind, showing that a person was treated by the family 
and the Manager as the widow of the deceased estate- 
holder and that her maintenance allowance was stopped 
as she contracted a second marriage, were offered in 

evidence : 

Held, that the entries were admissible and that S. 35 , 
Evidence Act, is not restricted to the class of cases where 
public officer has to enter in a register or other book 
some actual fact which is known to him. A.I.R. 1933 
Sind 317=27 Sind L. R, 101=-: i 5 o Ind. Cas. 279, 
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3 ^ Scope—Record of Rights. 

Where, under a given rule of law, extreme evidential 
value is to be assigned to a given piece of evidence, 
the probative force of such piece of evidence cannot be 
extended to collateral matters. A.I.R. i 932 All. 35= 
i93 I = A.L.J. 36 o=i 3 i Ind. Cas. 555. 


S. 35 —Scope. 


. A recital in the order of President of a Union Board 
is not admissible under S. 13 or 35, Evidence Act 
unless such .president has been examined with regard 
to that recitation. A.I.R. 1931 Mad. 487 = 1931 
M.W.N. 366=32 Gr. L. J. 367=131 Ind. Cas. 654. 


■-S. 35—-Basis and scope. 

S. 35 covers public documents of Native States or 
foreign countries. 99 Ind. Cas. 3 o 7 = 50 Bom. 716=28 
Bom. L. R. i225=A.I.R. 1927 Bom. 11. 

-S. 35—Basis and Scope. 

The section is based upon the circumstance that in 
the case of official documents entries are made in the 
discharge of public duty by an officer who is authori¬ 
sed and accredited agent appointed for the purpose. 
The law reposes such a confidence in public officers 
that it presumes they will discharge their several trusts 
with accuracy and fidelity. 78 Ind. Cas. 719 = 39 
C/L. J. 389=28 C.W.N. 679=A.I.R. i 92 4 Cal. 654. 

-S. 35—Scope—Letter of Govt, of India. 

A letter of the Govt, of India in which Anaesthesine 
is included in the list of recognised preparations is not 
admissible in evidence. 32 P.W.R. 1917 (Cr.)=i8 Cr. 
L. J. 934 = 42 . Ind. Cas. 166. 


S. 


officials. 


35 — Scope — Correspondence between 


The entry mentioned in S. 35 must be in some book 
or register or record. Mere correspondence conducted 
between officials is not the thing meant. 7 M.L.T. 117 = 
(1910) M.W.N. 547=5 Ind. Cas. 827. 


(« 4 ) Miscellaneous. 
•S. 35—Miscellaneous. 


Document neither shown to be prepared by public 
servant nor shown as forming the act or record of public 
officer is inadmissible. 120 Ind. Cas. 547=1930 A.L.J. 
244=1930 Cr. C. 42=31 Cr. L. J. 133 =A.I.R. ig 3 o 
All. 26 , 

-S. 35 —Missellaneous—Entry in vaccination register 

regarding father’s name of illegitimate child made three 
years after child’s birth is inadmissible in evidence. I93O 
Cr. C. 88=1929 M.W.N. 696=2 M. Cr. C. 275=A.I.R. 
1930 Mad. 194 = 126 Iud, Cas. 13 . 


-S. 35 —Miscellaneous—House registers. 

House registers not prepared by any Covemment 
Officer, or by any pubtic servant whose duty it was to 
prepare them, though kept in the record room of the 
Deputy Commirsione r, are inadmissible in evidence. The 
mere fact that they are kept in public office does not 
lead to the inference that they are pub.ic documents : 107 
Ind. Cas. 1618 =A.I.R. 1928 Lah. 640 . 

-S. 35 —Miscellaneous. 


Prescription register in Government dispensary is 
admissible though handwriting is not proved. 103 Ind. 
Cas. 512=1 L.C. 203 =A.I.R. 1927 Oudh 310 . 

——S. 35 —Miscellaneous—A cersificate of theManchester 
Chamber of Commerce stating that there was a national 
strike in England resulting in the shortage of coal sup¬ 
plies and in difficulty of manufacture by the mills of the 
contracted goods is not a public record within S. 35 . 


93 . Ind. Cas. 622=28 Bom. L.R. 232 =A.I.R. 1926 
Bom. 253. • ' ~ 

~ S * 35 —Miscellaneous—Attendance register of associa¬ 
tion Oral testimony to prove its being such necessary. 
88 Ind. Cas. 22 = 7 L. L.J. 264=26 Cr. L.J. 1078=26 
P.L.R. 566 =A.I.R. 1925 Lah. 299 . 


S. 35—Miscellaneous—Di 


evidence. 


Gazetteer, if 


A passage in a District Gazetteer describing the lineage 
of one of the leading families of the district cannot 
supply the want of a pedigree showing the family and the 
members of it. 6 O.L.J. 337=52 Ind. Cas. 851 . 

-Ss. 35 and 65—Entry in—Register of previous 

conviction—Admissibility of. 

An entry in a register of previous convictions, where 
the convictions is relevant, is admissible under S. 65 
and can be proved by a certified copy under S. 65 of 
the Act and upon it accused might be asked if he admit¬ 
ted the conviction. 19 Cr. L.J. 11=42 Ind. Cas. 923 . 

-S 35—Miscellaneous-—Postal endorsements — 


Proof. 

An endorsement on the cover of a letter by a postal 
peon is at best a record of a statement of the peon and 
must be proved by calling him as a witness unless the 
statement becomes admissible under S. 32 ( 2 ) or S. 33 . 
Such an endorsement is not admissible even as a state¬ 
ment made by a public officer in the discharge of his 

duty. 20 C.L.J. 455=19 C.W.N. 489=26 Ind. Cas. 962 . 

Ss. 35 and 157 — Miscellaneous — Tambol 


tdti 


Register. 

A Tambol register or paper is relevant to corroborate 
the testimony of a witness who proves the happening or 
hot happening of a certain event at or about the time 
pf the wedding when he is shown to have paid the 
Tambol personally. 86 P.W.R. 1910=213 P.L.R. 1910 

= 7 Ind. Cas. 505 * 

— s - 36. _' ’ V , , 

Synopsis. 

1. Burden of proof. 

2. Maps prepared under Government’s 
authority. 

3. Survey and Thak maps. 

(a) Evidentiary value. 

(b) Preference. 

4- Miscellaneous. 

(1) Burden of proof. 

-S. 36—Burden of proof. . 

An entry in a thakbast map is not sufficient to 
enable a Court of fact to hold that the disputed lands 
were really included in an estate at the time of the 
Permanent Settlement. They may be good evidence as 
to what the boundary of a particular plot was at the 
time of the Permanent Settlement. The revenue survey 
maps are not conclusive and may be shown to be wrong* 
but in the absence of evidence to the contrary they 
may properly be judicially received as correct when 
made. It may also be clearly presumed that the 
boundaries mentioned in the maps were the boundaries 
which existed at the time of the Permanent Settlement 
but they do not go further and do not show that the 
lands measured and included in a particular mauza 
were settled, at the time of the Permanent Sattlement, 
with *a particular man. This has to be proved py 
evidence aliunde. The onas of proving that the l»h 4 f 
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shown in the survey map as belonging to a particular 
mauza were included in the Permanent Settlement of 
1793, is upon the plaintiffs who affirm that such was 
the case. 30 Gal. 297 = 30 I. A. 44, Foil. 75 Ind. Cas. 
955=2 Pat. 839— A.I.R. I9 2 4 Pat. 21 3 . 

-S. 36 — Burden of proof—Permanent Settlement— 

Onus of proving that certain lands were included in 
the settlement is on party affirming same—Production 
of thak and survey maps does not necessarily shift 
onus. 65 Ind. Cas. 866 = 34 C.L.J. 141 =A. I. R. 1921 
Gal. 687. 

-S. 36—'Thak and Survey Maps—Burden of 

proof—Evidentiary value. 


(2) Maps prepared under Government’s authority. 

-S. 36—Printed maps. 

Printed maps showing different wards of a city are 
admissible not only under S. 83 , but also under Ss. 36 
and 87, Evidence Act. A. I. R. 1942 Bom. 161=44 
Bom. L. R. 295 = 1. L. R. (1942) Bom. 357 = 201 Ind. 
Cag. 420. 

-S. 36—Sale stopped—Copy sold by mistake. 

Where the sale of copies of maps printed by Govern¬ 
ment is stopped and a copy is sold to a party by 
mistake, the copy is inadmissible. Section 36, Evidence 
Act is applicable to such a copy. A.I.R 1941 Gal. 193 
=44 C.W.N. 935 = 72 C. L. J. 320=195 Ind. Cas. 412. 


The state of things described in the thak and survey 
maps cannot be presumed to have existed at the time of 
the Permanent Settlement. The question what lands 
were included in the Permanent Settlement is a question 
of fact and not of law, which may not be satisfactorily 
proved by subsequent survey maps. The onus of pro¬ 
ving that any particular lands were included in the 
Permanent Settlement of 1793 is clearly on those who 
affirm that such was the case, and the burden of proof 
is not necessarily shifted by the production of the thak 
and survey maps, showing that specific lands are 
included in a particular estate. The thak and survey 
maps are valuable evidence of the state of things at the 
time they were made, but it does not follow that they 
show conclusively what was the state of things at the 
time of the Permanent Settlement. 30 G. 291, foil. (1906) 
3 G.L.J. 3 16. 


-8. 36 — Thak map—Value of— Onus of proof— 

Salt for declaration of title. 

In a suit for recovery of possession of cetrain lands 
and declaration of title, defendants said that the lands 
belonged to them as their lakhiraj and that the burden 
of proving that the lands were mol lay on the plaintiff, 
and further contended that the thak maps of the 
village (which showed no such lakhiraj lands) was no 
evidence in the case. Held, that the thak map was 
evidence in the case as at the time the thak map was 
made tn the paesent case, it was necessary to show in 
such maps lakhiraj lands ks might be claimed, and that 
there was no ground for interfering with the lower 
Appellate Court’s judgment with regard to the objection 
as to onus. (1902) 7 C.W.N. 612. 


36—Burden of proof—Thakbust and Survey 
an *pa—Act IX of 1847, Ss. 3, 5 and 6. 

In a suit for wrongful assessment, the onus is on 
me person asserting that the lands were included in the 
Permanent Settlement. Maps and surveys made in India 
for revenue purposes are official documents prepared by 
competent persons and with such publicity and notice 
to persons interested as to be admissible and valuable 
evidence of the state of things at the time they are made. 
They are not conclusive. The onus is on the person 
affirming that the lands were included in the Permanent 
Se ttlement. Assuming lands not to be within the 
Formanent Settlement of 1793, the last survey made 
under S. 3 of Act 9 of 1847 is to be taken as the 
point for deciding, when the next survey is 
whether lands are within Ss. 5 and 6 of that 
when the question is whether lands shown on 
■ particular thak or survey map made after 1793 were 
OTW*re not included in the Permanent Settlement, the 
wtmap cannot be acted upon in the absence of 
52 SPN® the contrary. It by itself does not shift the 

‘ “ _ x = 7 C.W.N. 




——S. 36— Map prepared under Government’s 
authority. 

A plan which is signed by the Executive Engineer and 
Sub-Divisional Officer of P. W. D. when land was 
transferred to the District Board must be presumed to 
be accurate under S. 83, Evidence Act, and the measure¬ 
ments thereon are admissible under S. 36 of the Act. 
A.I.R. 1937 Lah. 155=17 Lah. 843 = 39 P.L.R. 143 = 
38 Cr. L.J. 438=167 Ind. Gas. 573. 

- S. 36—Maps prepared under Government’s 

authority—Map prepared for partition affecting public 
revenue is admissible though for limited purpose. 90 Ind. 
Cas. 643 = A.I.R. 1926 Cal. 290. 

-S. 36—Batwara map at partition proceedings—• 

Admissibility against tenants. 

A Batwara map prepared in a partition proceedings 
between the proprietors of an estate is not admissible 
against tenants of the estate, if it was prepared after 
their tenancy was created. But where a commissioner 
is appointed to make an enquiry with reference to the 
map and no objection is taken to if admissibility, it is 
admissible. 56 Ind. Cas. 138 (Cal.). 

-Ss. 36 and 83—Maps and plans prepared 

under authority of Government—Admissibility— 
Standing by, when amounts to abandonment of 
one’s rights—Government and private owner, 
difference between. 

Maps and plans and statement prepared under the 
authority of Government for a public purpose must 
be presumed to be accurate under S. 83 and that 
the statements contained in them are relevant facts 
under Ss. 35 and 33 of the said Act. When such docu¬ 
ments prepared in 1871 show that a certain piece of 
land belonged to Government the onus is on the person 
who sets up acquisition of title to it to prove it. 35 
All. 197 = 11 A.L.J. 233=18 Ind. Cas. 797. 

(3) Survey and Thak maps. 

(a) Evidentiary value. 

-S. 36—Evidentiary value—Survey map— 

Ex parte statements. 

Ex parte statements > n survey maps should be regard¬ 
ed not as primary proof but merely corroborative 
proof—But if they relate to distant times and no direct 
evidence is available, their value assumes greater pro¬ 
portion. 113 Ind. Cas. 703 = A.I.R. 1928 Pat. 284. 

- S. 36—Evidentiary value. 

The revenue survey map is no doubt evidence of 
title and possession, but where there is no satis¬ 
factory direct evidence of acts of possession on the part 
of either of the parties, the evidence of possession of the 
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cadastral survey entry must prevail until it is rebutted. 

104. Ind. Cas. 514 = 8 P.L.T. 8i7=A.I.R. 1928 Pat. 36. 

““S. 36 Evidentiary value—Survey maps prepared 
under Calcutta Survey Act are admissible as evidence of 
possession. (C. C. Ghose, J.)—Survey map is admis¬ 
sible evidence of state of things at the time it was made. 

A 0 I.R nd , 9 ? 7 aS 'c 3 a?.T 4 i' W ' N ' C ' L ‘J' «»- 


-S. 36—‘ Thak ’ meaning. 

Per Mullick, J.—The words as per Thak ** mean as 
per thak pillars. 96 Ind. Cas. 1027=1926 P. H. C. C. 
2io=A.I.R. 1926 Pat. 385. 

--S. 36—Evidentiary value. 

. Thak maps are good evidence of possession at the 
time they were made, but they are no evidence of title 
acquired by prescription or adverse possession. 72 Ind. 
Cas. 648=1 P. L. R. 322=4 P.L.T. 487=A. I. R. 1923 
Pat. 558. * ° 


ately contradicted by the defendant, could not be 

in Sri 15 G - W n N - 88 7 =(i 9 x 0 2 M. W. N. 101 = 
10 M.L.T. 157=13 Bom. L. R. 806=14 C. L. J. 319= 

8 A.L.J. 1176=11 Ind. Cas. 542 (P.C.). . 

S. 36—Thakbust Map—Value of that Map. 

a , , suit f or possession between a proprietor based on 
aJThakbust Map. The Thak Map is unquestionably a 
correct record of the boundary of a village and estates 
and where it is relaid with substantial accuracy, it proves 
plain tiff’s title. 24 Ind. Cas. 618 (Cal.). 


S. 36 Evidentiary value—A Survey map presum¬ 
ably prepared i n the presence and to the kuowledge of 
the parties is evidence between the parties quantum 
valeat. Primarily it is evidence of possession which is 
. always evidence of title. 10 W. R. 300, Foil. 64 Ind. 
Cas. 326=3 Pat. L.T. 140=1 Pat. 6 5 =A. I. R. 1922 
P^t, 58. 


-S. 36—Evidentiary value—Thak and Survey 

maps—Presumption—Boundaries identical with 
those as they stood at time of Permanent 
Settlement. 

It cannot be presumed that the boundaries of an 
estate shown by the thak or survey map are identical 
with the actual boundaries at the time of the Permanent 
Settlement but the court in the circumstances of a parti¬ 
cular case may hold that the condition of the locality 
has not changed materially between the date of the 
Permanent Settlement and the time of the Revenue 
Survey. 12 C.L.J. 216 = 7 Ind. Cas. 140. 




in. 


S. 36—Thak maps—Evidentiary Value — Entry 


- : S. 36—Evidentiary value—Maps and Surveys in 

India for revenue purposes are official documents pre¬ 
pared by competent persons and with such publicity 
and notice to persons interested as to be admissible as 
valuable evidence of the state of things at the time they 
are made. 30 Cal. 291 (P. C.), Foil. 59 Ind. Cas. 
298=2 P.L.T. 8i=A.I.R. 1921 Pat. 268. 


An entry in a thak map, that it was prepared in the 
presence of the representatives of certain parties, is 
admissible in evidence. (1903) 7 C.W.N. 849, foil. (1909) 
10 C.L.J. 527=4 Ind. Gas. 442. 


——S. 36—Evidentiary value—Thak map is valuable 
evidence in suit between successors of parties to the thak 
proceedings who were present. 66 Ind. Cas. 923 = 
34 C.L.J. 465=A.I.R. 1921 Cal. 277. 

—S. 36 — Thak or survey maps — Value in 
evidence. 

The maps are not evidence, strong enough to shift the 
burden of proof, nor do they raise a strong presumption 
that the state of things as shown in the maps did actually 
exist at the time of settlement. The question is one of 
fact and must be determined on the facts and circum¬ 
stances of each case. 24 C.W.N. 639 = 31 C.L T 220 = 
57 Ind. Cas. 29. 3 

-S. 36—Evidentiary value—Thak and Survey 

maps—Entries in—Presumption—Rebuttal. 

The presumption of genuineness of Thak and Survey 
maps furnishing valuable evidence of possession and title 
at the time they were made, is rebuttable. 21 C I 1 
157 = 19 C.W.N. 1280=27 Ind. Cas. 954. J> 


—S. 36—Thak and Survey maps—Evidentiary 
value of—State of things at permanent settlement. 

An entry in a Thakbust map is sufficient evidence to 
entitle a court to hold that the disputed lands were 
really included in the estate at the time of the Permanent 
Settlement. l5 G.W N. 706, Foil. 17 C. W. N. 1?,= 
15 Ind. Cas. 341. 0 


36—Evidentiary value—Revenue apd Survey 
Map—How for evidence of title and possession. 

The Revenue Survey Maps are evidence of title and 
possession, and till that evidence is rebutted by other 
evidence of title, effect should be given to the state of 
things as indicated by the Revenue Survey maps. 

(1907) 7 C.L.J. 414=2 C. W. N. 273. 

-S. 36—Evidentiary value — Topographical 

Survey Maps. 

* >1' • I Via 

Topographical Survey Maps are admissible in evi¬ 
dence to prove boundaries, even though they were not 
prepared under any statutory authority. They are pre¬ 
pared by competent officers of Government on the best 
information available to them, and in the absence of 
better evidence may be relied upon to prove boundaries. 
30 G. 291 foil. (1906) 9 G.LJ. 415=11 G. W. N. 430. 

• .1 1 f f m ^ • • fl. I T 

-S. 36—Thakbust and Survey Maps. 

Evidentiary value. (1906) 35 G. 621 . '* 

-S. 36—Evidentiary value—Thak maps not 

conclusive evidence. . . 

Thak maps are not conclusive evidence that the 
lands shown therein as comprised in a certain estate 
are a part of that estate. (1904) 9 C.W.N. 383. 

-S. 36—Evidentiary value—Thak maps— Pre¬ 
sumption of continuance ox t he same state of 


-S. 36—Thak map—Entries in value of. 

A decree, which was awarded to the plaintiff 
Zemindar in an acuon in ejectment and which rested on 
an -ntry in the remark column to the thakbust map 
made during the survey proceedings on an ex parte 
statement of the Zammdar’s agent which was immedi- 


The object of the thak map being to delineate the 
various estates borne on the Re venue roll of the District, 
the entry in a thak map, that certain lands formed part 
of a certain estate becomes a relevant fact under S. 36, 
Evidence Act, and such entries in thak map are evi¬ 
dence on which a court may act. It is open to a court 
to hold that the same state of thing existed at the time 
of the permanent settlement. (1903) 7 C.W.N. 849. 
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--S. 36 and 83—Thak Map—Successive maps— 

Which is reliable. 

It is not right in point of law to direct the Court that 
in all cases it ought to act on the last thak or survey 
maps and treat it as decisive in the absence of evidence 
to the contrary. 2 Ind. Cas. 513 (Cal.). 

(b) Preference. 

-—S. 36—Preference. 

When the Thak map and the survey map do not 
agree, the one that more nearly agrees with local land 
marks should be followed. 73 Cal. L. J. 47. 

-S. 36—Survey and Thak maps—Preference. 

Although the Thakbust map is a part of the thak 
survey, it is not meant to be and is not in fact a scienti¬ 
fically prepared plan, but merely a rough sketch, or at 
most, an unscientifically prepared plan showing the num¬ 
ber and approximate position of the thak marks or 
dhuis for the guidance of the revenue surveyor who 
followed after, and who, having picked up and verified 
the thak marks indicated roughly in the Thakbust map 
prepared the revenue map by accurate observations 
made by expert surveyors with scientific instruments. 
Where it appears that he had the Thakbust map before 
him when he made his survey and prepared the revenue 
map then the revenue map must be accepted as shew¬ 
ing the result of the thak survey even more accurately 
than the Thakbust which was not intended to be scienti¬ 
fically accurate. 

The signature of the Revenue Surveyor on a thak 
map means merely that he has satisfied himself that the 
boundary accepted and intended by the demarcation 
staff had been cc#rectly picked up on the ground and 
correctly surveyed on the revenue survey map. 96 
Ind. Cas. 1027 = 1926 P. H. C. C. 2io=A. I. R. 1926 
Pat. 385. 

“—8. 36—“Thak” map—Preference. 

In fixing the boundary line between two estates greater 
weight need not be attached to the Thak map than to 
the Revenue Survey map. 79 Ind. Cas. io 38 =A.I.R. 
1924 Cal. 977. 

8. 36—Preference Thak map—Survey maps— 
Admissibility and respective value. 

The rights of property as between two parties cannot 
be affected by a map drawn for a different purpose not 
relevant to the subject of the dispute between them. 
Alth ;ugh the survey officers have at their disposal 
means of more accurate measurement than the Thak 
officers, yet no hand and fast rule can be laid down 
that a survey map is more reliable than a Thak map. 
The tr ue principle is that the map which more clearly 
•grees with the local landmarks is the one that should 
be followed. 19 C.W.N. 565=29 Ind. Cas. 156. 


nuw Map—Binding CUttl. 
.Thak and Survey Maps afford important evidence of 
po»e*sion at the time they were made and also of title 
made in the presence of the parties or their 
. “ v ' evidence binding on them. It 

«UM»ot be definitely said whether a survey 

IS more reliable than a Thak map; the one which 
mo **L correctly with the local landmarks is more 
JWiHlf A&C.LJ, 625=6 Ind. Cas. 392. 


with the local landmarks is the one which should be 
followed. There is no general or definite rule-making 
it incumbent upon the Court to follow either the one or 
the other. The Court may, if it considers the thak 
map more reliable, follow that in preference to the 
survey map. 66 Ind. Cas. 923 =34 C.L.J. 465=A.I.R. 
1921 Cal. 277. 

(4) Miscellaneous.) 

-S. 36—Hudabandi or boundary paper*. 

Hudabandi papers are to be accepted 36 prima facie 
accurate between Government and the zamindars and 
the boundaries given therein, unless shown to be errone¬ 
ous, ought to be regarded as the boundaries of the grant 
at the time of the Permanent Settlement. A.I.R. 1941 
Cal. 223=1.L.R. (1940) 2 Cal. 393=44 C.W.N. 1079 
= 197 Ind. Cas. 147. 

-S. 36—Scope. 


The question of limits of a particular revenue mahal 
is not a matter of public right or public or general 
interest so as to be within S. 32 (4), nor is a map which 
is not a published map generally offered for public sale 
or a map made uuder the authority of Government 
within S. 36, Evidence Act. A.I.R. 1937 P.C. 6 q = i8 
P.L.T. 257=1937 A.W.R 459 = 193 7 O.VV.N. 396 = 1937 
A.L.J. 638 = 0937) 2 M.L.J. 631 =31 Sind L.R, 242 = 
16 pat. 258 = 1937 M.VV N. .593 = 39 Bom. L.R. 731 = 
45 L.W. 580=41 C.W.N. 577=65 C.L.J. 241 = 167 Ind. 
Cas. 329 (P.C.). 

—— S. 36 —Map index. 

With regard to maps there are certain kinds of indexes 
which are regarded as inadmissible, but if the index it 
of a legitimate nature there is no reason why it should 
not be exhibited along with the map. A.I.R. 1936 Pat 
11=16 P. L. T. 730 = 37 Cr. L. J. 235 = 160 Ind. 
Cas. 181. 

-S. 36—Site plan. 

Site plan prepared for a case has very little probative 
value on question of title. 120 Ind. Cas. 547 = 1930 
A.L.J. 244=1930 Cr. C. 42 = 31 Cr. L.J. i33=A.I.R, 
1930 All. 26. 

-S. 36—Maps in criminal cases. 


Maps prepared in criminal cases—Statements of wit¬ 
nesses or information received should not be recorded 
thereon q2 Ind. Cas. 174 = 30 C.W.N. 142 = 27 Cr. L.J. 
222 = A.I.R. 1926 Cal. 550. 

-S. 36—Report referring to map. 

Map referred to in Commissioner’s report not pro¬ 
duced—Commissioner, neither examined nor cross- 
examined—Statements were admitted in evidence. 77 
Ind. Cas. 1048=32 M.L.T. 162=1923 M.W.N. 511=50 
Cal. 446=50 I- A. 121=28 C. W. N. 453=4 L.R. 
P. C. 50=A. I. R. i923 = P. C. 1=45 M. L. J. 444 
(P. C.). 

-Ss. 36 and 35—Kanungo’s map—Value of. 


>lliP*neioble rule that a 

the 



survey map must 
over a thak map. The thak and 
K inapt • should, at a rule agree. 
,^the one that more nearly agrees 


In an enquiry before the Collector, where the ques¬ 
tion arose whether the property was of the owners of 
certain Mouzah or whether it was land which formed 
part of no settled estate and to which the Govt, was 
entitled, a map prepared by a Kanungo was used. 
Held, that the map did not fall within S. 35 or 36 of 
the Evidence Act and was inadmissible. 15 Ind. Cas. 

459 * (Cal.). 

_S 37—‘Matter of public History’. 

The question of title between the trustee and of a 
mosque and a private person, cannot be deemed to be 
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a matter of public history with S. 37, I.E.A. 134 P.W.R. 
1918=46 Ind. Gas. II9. 

S. 38 Ceylon Insolvency ordinances can be 
looked into. 


Under S. 38 of the Evidence Act, the Ceylon Insol¬ 
vency Ordinances may be looked into decide question 
of the deft.’s liability under the Ceylon Law. 1 a Ind 
Cas. 560. (Mad.). 


-S. 38—Foreign law—Judicial notice—Zanzibar 

—Treaty—Order in Council—Court in Zanzibar 
established by Britain, character of. 

Where the Sultan of Zanzibar has retained sovereignty 
within his territory and permitted Great Britain to 
establish courts within his territory to deal with speci¬ 
fied classes of cases, the courts so established by Great 
Britain are Zanzibar law and cannot insist on evidence 
in proof of it as if it were foreign law. (1900) 26 B. 1 
= 28 I.A. 121 (P.C.). 


-S. 39—Admissibility of recitals. 

Because a document is admissible for a certain purpose 
all recitals, statements and references therein cannot be 
used as proof of the facts to which they relate. 1930 
A.L.J. 564=A.I.R. 1930 All. 299. 

-S. 39—Admissibility—Section 27 governs S. 39. 

But if the accused wishes to challenge the veracity of 
the statement that it was on his information that the 
thing was discovered he may ask the deponent to doposc 
to the exact words used by him. Then under S. 39 so 
much of the statement made by him can be given in 
evidence as the Court considers necessary in that 
particular case to full understanding of the nature and 
effect of the statement. ii 5 Ind. Cas. 1 = 30 Cr. L. J. 
386=A.I.R. 1929 Lah. 338. 


- s - 39 —Scope. 

Section 39 cannot be invoked for the purpose of letting 
in a confession in respect of which the bar created by Ss. 
24 , 25 and 26, Evidence Act, has not been removed by 

S. 27. 115 Ind. Cas. 6 = io Lah. 233=30 P.L.R 197 = 
11 L. L. J. 159 = 30 Gr.L.J. 414 = 12 A.I.Cr. R.' 382 = 
A.I.R. 1929 Lah. 344 (F. B.). 


——S. 40—Applicability. 

Section 40 applies to a case in which the Court h; 
jurisdiction to decide a matter and one party says 
should not do so because that matter has been decide 
before. 6 Cal. 171 , held no good law in view of 2 

Po aI AN 53 ?^ P V G ^ ); ^ 9 AIL* 277 < P - C -) and 25 Gal. 52: 
(P.G.). 118 Ind. Cas 857 = 33 C.WN. 795=49 G.L. 

44I =A.I.R. 1929 Cal. 374 (F.B.). ™ 


-—Ss. 40, 43, 32 (a) “British Indian Association.” 

judgment of. 

A judgment passed by the British Indian Association 
on September *2, 1859, which was not filed in the Court 
of the Financial Commissioner within six months after 
the passing of the Oudh Estates Act cannot be treated as 
the decree of a competent Court or as having any legal 
effect as a decision on a question of title and is not 
relevant under Ss. 40 to 4 3 of the Evidence Act 


The fact that such a jndgment is signed by the Presi- 
dent of the British Indian Association, who is dead 

? X S° t rTu ak< l t ^ judgmCnt admissi ble under cl. ( 2 ) oi 

Act ‘ as a s,ateme nt made by a 
person in the ordinary course of business if there is nc 

g* St u? ent I* thC j“ d S ment u Pon ^e point in issue 
^5. could have been made by the President in the ordi- 


nary course of business. 
O.W.N. 657 = 18 Luck. 


A. I. R. 1943 Oudh 91=1942 
346=205 Ind. Cas. 433. 


——Ss. 40 to 43—Findings by Civil Court, whether 
relevant before Criminal Courts. 


The finding on certain facts by a Civil Court is not 
relevant before a Criminal Court when it is called upon 
to give a finding on the same facts or vice versa in 
respect of actions in personam. A.I.R. 194 s Lah. 23 = 
I.L.R. (1944) hah. 408=46 Cr. L. J. 296=217 Ind. 
Cas. 2 84 . 


-Ss. 40 to 43—Judgment of Civil Court. 

In a criminal trial, it is for the Court to determine 
the question of the guilt of the accused and it must do. 
this upon the evidence boforc it, and not basing its 
conclusions on judgments of Civil Courts. The law'of 
evidence does not make a judgment or a decree admis- 1 
sible as a matter of course. Generally speaking, a 
judgment is only admissible to show its date and legal 
consequences. A.I.R. 1932 Cal. 293=59 Cal. 137=33 
Cr. L. J. 44 i = i 37 Ind. Cas. 163. 

-S. 40—Findings of Cr. Court. •! 


Findings of a Cr. Court arc not relevant in Civil 
Court but the Cr. Proceeding may be referred, to test 
the evidence offered in the civil suit. 8 P. L. R. 1912 «* 
123 P.W.R. 1912 = 16 Ind. Cas. 491. 

-Ss. 4 o to 43 —Conflicting decisions—Judgment 

—Admissibility. ,'t 

The petitioner charged the respondent with having 
defamed him and the latter was convicted. Thereupon, 
the petitioner brought a suit for damage for defamation 
against the respondent but the Civil Court dismissed the 
suit. The High Court ordered a retrial^etting aside the 
conviction, and the question arose whether a copy of the 
judgmeut of the Civil Court was admissible in the 
criminal proceedings: 

Held, that the matter was governed by Ss. ao to 43, 
Evidence Act, and the judgment was not admissible 
under any of those sections. A.I.R. 1932 Mad. 254= 
35 L.W. 176=55 Mad. 346=1931 M.W.N. 1305=62 
M.L.J. 230=32 Cr.L J .307=136 Ind. Cas. 348. 

——Ss. 40 to 43—Decree for possession—Admissi¬ 
bility of Judgment to show its date and legal 
consequences—Criminal P.C., Ss. x 45 , 146. 

The decree for confirmation of possession and for 
declaration of title cannot be regarded as conclusive 
proof that the decree-holder was in possession on the 
date of the decree. 

A judgment is, generally speaking, only admisible to 
show its date and its legal consequences. 

Quaere:—If the decree had been for delivery of pos¬ 
session followed by execution, the proof of formal delivery 
of possession might well be treated as conclusive proof 
in favour of the successful complainant; but wherethere 
has been no execution and all that exists; is a- simple 
declaratory decree, whether the opinion of the Munurif 
on this matter of possession should have any weight at 
all with a Criminal Court which has to decide, the 
question of possession on the evidence before it, is 
doubtful. A. I. R. 1936 Pat. 537=15 Pat. 336=17 
P.L.T. 526=37 Cr.L J. 1126=165 Ind. Cas. 289. 

-Ss. 40, 42. 43, 11—Judgments not Inter parte®, 

relevancy of. 

A judgment other than a judgment referred to in Ss* 
40 to 42 may be admissible to prove that a right was 
asserted or denied under S. 43, Evidence Act or to 
explain or introduce facts in issue or to explain th£ 
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history of the case. But unless a judgment is relevant 
under Ss. 40 to 42, Evidence Act, it is not evidence at 
all so far as regards the matter which it decides. A.I.R. 
1032 Pat. 105=11 Pat. 50=12 P.L.T. 582 = 136 Ind - 


Gas. 577 - 

_—S. 40—Judgment not inter partes. 

Observations in a judgment relating to a different 
matter though connected cannot bind a third party and 
the judgment itself cannot be evidence against him. 1930 

M.W.N. 396=A. I. R- 1930 Mad. 751 = 32 M.L.W. 
850=129 Ind. Gas. 650=59 M.L.J. 321. 


——S. 40— Judgment not inter partes. 

A judgment not evidence against persons not parties to 
it—It is admissible only in so far as it shows assertion of 
title made therein. 97 Ind. Cas. 282 =A.I.R. 1925 P at - 
577. 

-Ss. 4 o, 41, 42 and 43—Judgment when operates 

as estoppel. 

A judgment operates as estoppel as regards all findings 
which are essential to sustain the judgment. 1 Ind. Gas. 

808 (Gal.). 


_S. 40—Judgment not res judicata. 

Judgments not operating as res judicata may yet be 
admissible in evidence. 79 Ind. Gas. 62 i=A.I.R. 1924 
Nag. 422. 


—S. 40—Foreign judgment. 

Where the subject-matter is a res so situated as to be 
within the lawful control of the State under the authority 
of which a Court sits, and that authority has conferred 
on the Court jurisdiction to decide as to the disposition 
of the thing, and the Court has acted within that juris¬ 
diction, that decision is conclusive, whether, according 
to the law of another country, it might seem right or 

wrong. L. R. 4 H. L. 414, Rel- ° n - >°7 I ? d T C “- 
352*47 C. L. J. 263=30 Bom. L. R. 753 — A * R * 

1928 P.G. 83 . 

-M-gf, 40, 41 and 42—Lunacy proceedings. 

When the question is whether proceedings in lunacy 
held under Lunacy Act are admissible in evidence in 
a subsequent suit to show the lunacy of the deft, at a 
particular time. Held, that the orders and reports 
made under the Act by the Judge before whom the 
lunacy proceedings were held were admissible. 24 

C.W.N. 378=56 Ind. Cas. 566 « 

—is. 40, 42 —Previous judgment. 

The actual decision and the findings arrived at in a 
previous judgment cannot be used as evidence to decide 
the point which are at issue in a different case except 
in cases coming under Ss. 40 to 42, Evidence Act. A.I.R* 
1933 Pat. 690= 149 Ind. Gas. 1158. 


49 to 44—Scope. 

The application of S. 13 cannot be extended to allow 
judgments to be used which are definitely excluded by 
Ss. 40 to 44 , Evidence Act. A. I. R. 1938 P at * xo 3 
■>3 B. R. 206=166 Ind. Gas. 664. 


— 4 ©, 44—Scope—Suit by mother acting as guardian 
of minor son—Suit for setting aside sale in original side 
of High Court when property is outside its jurisdiction 
—Subsequent sifit for possession : 

IsUi that the decision of the suit on the original 
•W4 Of the High Court did not, in any way, bind the 
Ptrtiss, and under Ss. 40 and 44 , the transferee from 
thifc mother could prove that the decision was passed 
withoNl,Jurisdiction. A. I. R. 1933 Bom. 398*35 Bom. 
Uft, *90=57 Bom. 456=148 Ind. Gas. 116. 


-S. 41. 

See also EVIDENCE ACT, SS. 40 , 44 . 

Synopsis. 

1 . Judgment in rem. 

2 . Judgment not in rem. 

3. Decision of Insolvency Court. 

4. Decision of Probate Court. 

5. Grant of letters. 

1. Judgment in rem. 

_S. 41—Judgment in rem—Foreign Judgment. 

A declaration by a Court affecting the status of a 
person domiciled within its territory is treated by the 
comity of nations as being analogous to a judgment 
in rem, and governs succession to movable property. 
The same principle applies in a matter of succession to 
immovable property where the law requires the per¬ 
sonal law to be followed. Hence, although the judge¬ 
ment of the foreign Court declaring a person to be 
a validity adopted ton of another person cannot be 
regarded as a judgment in rem within the meaning of 
S. 41, Evidence Act, it is binding on the Courts in 
British India in matters relating to immovable property 
situated in British India. A.I.R. 1939 Mad. 693=1939 
M.W.N. 180 = 49 L. W. 287= ( 1939 ) *• M. L. J. 499 = 
I.L.R. ( 1939 ) Mad. 507=185 Ind. Cas. 677. 

_g. 4 ,—Judgment in rem, when not conclusive. 

A judgment in rem is not conclusive if it relates to a 
matter which need not have been controverted or which 
was not material or which one only came collaterally 
into question or which was only incidentally cogni¬ 
zable. In order to be a judgment in rem binding on the 
world, there must be a finding on status which is not 
only the foundation of the judgment but is .necessary 
for it. A.I.R. 1938 Bom. 394 = 40 Bom. L. R. 571 
= I.L.R. (1938) Bom. 5 2 9 =i 77 I« d - Cas. 836. 

_S. 41 — Word ‘Court’ — Scope of—Judgment of 

foreign Court creating status of administrator in 
favour of person in respect of estate of deceased 
not domiciled within its jurisdiction—Whether 
binding on Court of other country. 

The word ‘Court* in S. 41 , Evidence Act, does not 
only mean a Court of British India. Although the 
expression is not used, the section is dearly dealing 
with what are known as judgments in rem, and, 
“competent Court” means the Court of any country 
which is competent to pass such judgment as is referred 
to in the section, that is to say, a judgment in rem. 
No Court can pronounce a judgment In rem 
binding outside the State in which the Court exercises 
jurisdiction unless such judgment affects either a thing 
situate or a person domiciled with in such state. The 
’ only judgment in rem as to status absolutely is the 

judgment pronounced not only according to the law of 
the domicile, but by the Court of domicile. The 
judgment of any other Court as to such status would 
have no extra-territorial force or validity. 

The judgment therefore, of the Alexandria Court 
declaring a will to be invalid and creating a status of an 
administrator in favour of a certain Rerson in respect 
of the estate of the deceased domiciled in Aden has no 
effect as judgment in rem in respect of the properties 
outside the jurisdiction of the Alexandria Court, that 
is outside Egypt and is not, therefore, binding on 
Bombay Court. A.I.R. 1938 Bom. 394 = 40 Bom. L.R. 
57i= I.L.R. (1938) Bom. 529=177 Ind. Cas. 836. 
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- S. 41—Judgments in rem. 

Decisions referred to in S. 41 are binding on all parties 
(obiter). q 4 Ind. Gas. 235=44 C.L.J. qqq= 3 o C.W.N. 
415 =A.I.R. 1926 Cal. 568 . 

- S. 41—Judgment in rem—Exhaustive nature 

of section. 

The section is exhaustive as to judgments in rem 
i 4 P R. 1912=157 P.L.R. i 9 i 2 =96 P.W.R. 19 I 2 = 1 4 
Ind. Cas. 486. 

■-S 41 —Judgment in rem and in personam—• 

Judgment in rem is conclusive only as to status 
and not grounds for deciding the status though 
adjudicated. 

There is a broad distinction between the effect of a 
judgmeni in rem and a judgment inpersonam. The 
point adjudicated upon in a judgment in rem is always 
as to the status of the res and is conclusive against the 
world as to that status, whereas, in a judgment in 
personam the point, whatever it may be, which is ad¬ 
judicated upon (it being as to the status of the ), res is 
conclusive only between parties or privies: 110 Ind. Cas. 
730=22 S.L.R, io 5 = .A.I.R. 1928 Sind 21. 

- S. 41—Judgment in rem—Legal character. 

The legal characters that can be conferred or taken 
away in the exercise of the jurisdiction mentioned in 
S. 41 do not include the state of being a partner, no 
Ind. Gas. 730 = 22 S. L. R. io 5=A. I. R. 1928 Sind 
121. 


2. Judgment not in rem. 


-S. 41—Judgments not in rem—Guardianship 

proceedings—Orders passed in—Admissibility— 
Proof of age of minor. 

Orders passed in the guardianship proceedings cannot 
be treated as a judgment in rem as in the case of a 
grant made under the Succession Act. Even though 
an order is not a judgment in rem or inter partes it 
may be admissible only to prove that such an order 
had in fact been made but not to prove its contents. 
The certified copies of the orders passed by the Court 
in the guardianship proceedings are not, therefore, 
available even as being judgments to prove the age of 
the minor. A.I.R. ig 5 o Cal. 533. 

-S. 41—Judgments not in rem. 


When the father was not made a party to the 
guardianship proceedings for the custody of his child, 
the orders passed in those proceedings which were not 
proceedings in rem are inadmissible under S. 41, in 
subsequent suit involving the issue of the parentage of 
the child. A.I.R. 1942 Mad. 129=54 L. W. 411 = 20 
Ind. Cas. 39. 

—S. 4I Decision held, not judgment in rem. 


Where, on the death of R who was adopted by the 
widow of V, his son brings a suit laying claim to the 
properties of V and the brothers K and G on the foot¬ 
ing that they had all been joint and that the two latter 
had died without leaving issue and the suit is dismissed 
on the ground that as V was joint with his brother K 
his widow could not validly adopt a son to him 
unless she had either hi ■ •ermission or the consent of K. 
the decision is not a judgment in rem according to S 41 

? V S C o Ce oc Ct 'H * 94 * P-G- 85 1 B. R. 90 = 1941 

A.W.R. 86=« • j!, 534=5(1941) 2 M. L. j. 733=74 

C.L.J. 471-I.i.il. 11941) Kar. (P.C.) i 3 4 Sup.=IX.R 
(IM?] B ° m ^ ' j* A. 64 = 196 Ind. Cas. 51S 


—S. 41—Judgment not in rem. , 

Although an order in lunacy is not a judgment which 
is conclusive against the world as one of the judgments 
enumerated in S. 41, Evidence Act, it is still. relevent 
and binding upon the parties thereto and those who 
claim under them just like any other judgment of a civil 
Court. A.I.R. 1933 Mad. 624=1933 M.W.N. 514=38 

L -W. 135=65 M.LJ. 279=56 Mad. 904=147 Ind. 
Cas. 479. '* . ’ 

——S. 41 —Judgment not In rem—Suit for restitu¬ 
tion of conjugal rights. 

A suit for restitution of conjugal rights is purely a 
private suit between two persons. No one else has any 
right to intervene and the judgment in such a suit 
cannot possibly be treated as a judgment in rem. 

The only question raised in a case wag whether A 
was or was not the wife of B at the time of his death G 
had brought a 6uit for restitution of conjugal right 
against her and obtained an ex parte decree, and her 
attempts to have the ex parte decree set aside proved 
abortive : 


Held, that S 41, Evidence Act, did not apply 
to the case, and as the judgment was not that of a 
Court acting in the exercise of probate, matrimonial, 
admiralty or insolvency jurisdiction, it was not binding 
on A in the suit. A.I.R. 1933 Rang. 250 = 11 Rang. 
198= 148 Ind. Cas. 67. 


-S. 41 —Judgment not in rem. 

Judment that A is not the adopted son of B is not one 
in rem. 116 Ind. Cas. 83=26 A.L.J. 797—A.I.R. i 923 
All. 395 . - . [ | 

——S. 4I —Judgments not in rem— Judgment not 
falling under S. 41 can be used only in evidence 
under S. 42 —Legal effect of a judgment in personam 
will depend on facts of each case. 67 Ind. Cas. 971 = 
44 Mad. 778 = 14 M. L. W. I22-I4M. 1 L. W. 188 
= 1921 M. W. N. 576 =A.I.R. 1921 Mad. 248=41 
M.L.J. 223=41 M.L.J. 278 (F.B.). 

-S. 41—Judgments not In rem—Decision as to 

the minority. 

A judgment holding a person to be a minpr is 
inadmissible under S. 13 (b). 33 Ind. Cas. 142 (Mad.) 

-Ss. 41 and 43—Judgments not in rem—Decision 

as to age in Guardians and Wards Act proceedings. 

The decision of a Court as to the age of a minor in 
proceedings under Guardians and Wards Act or in 
curatorship proceedings, i 6 not a judgment in rem but 
ynder S. 43 it is relevant to prove that the person was 
a ward at the time. 213 P.L.R. 1910=86 £. W. R. 
1910=7 Ind. Cas. 505. ‘ ' * 1 ’ 

tv ^ i u 4l ; • 

3. Decision of insolvency Court. 

—■ 8. 41—Decision of Insolvency Court—Inaol“ 
vency Court refusing to adjudicate person 
insolvent on ground that he was not partner 
of insolvent firm, whether judgment in rem. 

A declaration of legal right is a different thing from a 
declaration of a legal character. The word “character 1 * 
means status, it is something more then a mere right* 
The.declaration of a person’s right operate as against a 
P. ar J* cl ^ ar person or group of persons against whom the 
is claimed., whereas, a man’s status is - something 
which defines his position, not in relation to any parti* 
cuiar person or group of persons but in relation to the 
rest of the world; his status distinguishes him from the 
rest of the world. To say that a person is not a partner 
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of a firm is not to declare hu status or legal character 
it is merely to declare his position with respect to th 
particula/firm. Therefore, an order of an Insolvency 
Court refusing to adjudicate a person ‘^olvent on th 
ground that he was not a member of a firm which naa 
been declared insolvent, is not a final ® r ^ r ^ hich . 
conferred upon or took away from him any ^Jcharac 

ter within the meaning of S. 41 of the £ R d ”,o ^al. 
and hence, is not a judgment in rem. A.I.R. 1940 <- a 

225= 190 Ind. Cas. 53 ^* 

_S. 41—Decision of Insolvency Court. 

The language of S. 4 *> Evidence Act, shows that a 
decision under S. 4 ( 2 ) of the Provincial Iosovency 
Act, is not intended to be covered by the Pr^^ons of 
that section. A.I.R. 1939 Lah. 87=4* P* L * R * 3°2 
183 Ind. Cas. 63. 

_S. 41—Final order in earlier insolvency pro¬ 
ceedings. 

Under S. 41, Evidence Act a final judgment, order 
or decree of a competent Court in insolvency proceed¬ 
ings has the effect of a judgment in rem and cannot 
be disturbed by subsequent applications even is not 
between the same parties. A.I.R. *935 Pat * 2 73 1 

B.R. 486=155 Ind. Cas. 734 - 

- S. 41 — Judgment of Insolvency Court declar¬ 
ing certain person as creditor of insolvent, 
whether judgment in rem. 

The judgment of an Insolvency Court declaring a 
person as cdeditor of the insolvent does not confer any 
legal character on him within the meaning 01 • 4 1 > 

and hence the declaration does not operate as a judg¬ 
ment in rem. 

In order that declaration of title to a specific thing 
should have a conclusive character as against the whole 
world, it is not enough to show that under the judg¬ 
ment of the Insolvency Court one has become entitled 
to a specific thing, but his title to such a thing must 
have been declared not as against any specihed person 
but absolutely. 

A right to recover a debt or a chose in action cannot 
be deemed to be a specific thing. 

‘Legal character’ means something equivalent to 
status. The legal character assigned to a person an¬ 
nounces to all the world what the legal status of the 
person in a question is. The meaning of “legal charac- 
' ter*’ must be narrowly construed. 

Per Stone, J.—A judgment in insolvency, declaring 
that a judgment-debt is a provable debt does not 
declare that an alleged debt which merged in that 
judgment debt is proved. 

Though it be necessary as a step to making a decla¬ 
ration which will operate in rem, to find a fact, that 
finding will not bind third parties in subsequent pro¬ 
ceedings. A.I.R. 1931 Mad. 441 = 193* M.W.N. 774 = 
61 mX.J. 229=54 Mad. 601=34 ^.W. 282 — 13* I n< I. 
Ga*. 817 (S 3 .). 


bears the suit of the creditor for declaration that the 
transfers are fraudulent and void. 57 Ind. Cas. 612 
(Nag.). 

S. 41 — Decision In Insolvency Court—Conclu- 




,j —Vacating—Adjudication . 

firm declared insolvent—Order of adjudication 
against one partner vacated as ho was not proved a 
partner— Judgment vacating the order does not come 
within S. 41. no Ind. Cas. 730=22 S. L. R. 105 = 
A.I.R. 1928 Sind itfi. 

41—Judgment of Insolvency Court if bars 

Insolvency Court finds that the 
iebtor are not fraudulent, the decision 


sive proof of title. 

A decision of Insolvency Court is conclusive proof of 
title against all the world. 15 A-L.J. 661 = 33 lud. Cas. 

798 . 

_S. 41—Last—clause—Insolvency—Estoppel aga¬ 
inst creditor—If arises. 

Estoppel against an opposing arises creditor even if an 
Insolvency Court fails to make any declaration under the 
last para, of S. 4 *> of the Evidence Act 55 P. R. 1912 
= 242 P.W.R. 1912 = 13 I**d- G as - 568. 

4. Decision of Probate Court. 

_S. 41— Applicability— Foreign Court—District 

Court. Civil Station, Bangalore—Judgment granting 
probate—Conclusive character of, in Mysore 

Courts. 

Judgments of foreign Courts are not excluded from 
the operation ofS- 4 *, Evidence Act, provided they arc 
competent to pronounce a judgment as contemplated 
bv that section. If the Court is competent, its judgment 
^conclusive against the whole world as to the status or 
title which it establishes. Hence a judgment of the 
District Court, Civil Station, Bangalore, in a probate 
cause is binding and conclusive on the Courts in Mysore 

State. A.I.R. 1950 Mys. 57 - 

_S. 44—Judgment of Probate Court. 

Judgment of Probate is Court a judgment in rem 
and binds all the world. A judgment in rem cannot 
be revoked or set aside by a judgment which is only 
conclusive inter partes. Hence, even where there is 
allegation of forgery, the proper remedy of the party 
who wants revocation of a grant of probate is to apply 
to the probate Court under S. 263, Succession Act and 
not to file a civil suit which is operative only between 

The parties to it. A.I.R. *944 Cal. 385 = 48 C.W.N. 
751=220 Ind. Cas. 375 - 

_Ss 41 and 44—Unless Probate is revoked by 

Conrt granting it no evidence con be allowed in 
subsequent suit to prove that wall was forgeiy. 

The grant of probate is not a decree. It cannot be 
reJoked except by the Court which granted it Unless 
the orotaw u revoked, no useful purpose w.ll be served 

^ /oing .into Venc? disSfo^g evf- 

den" sought to be adduced to prove‘that^the vnU was 

pT 0 7 P 5 6=a? 3 ind. gJ. 345-' 

_S. 4I -Decision of probate Court-Judgment 

A iudement given in probate proceedings operates as 
A judgmeri g v genuineness or otherwise 

rS»~d ; It bind! not only the parties 

?^ ; I 7 nd Cas to8=9 Pat. 6S8-A.I.R. .93° Pat. 6.8, 



_g 4I _Decision of probate Court. 

The finding as to the execution of the Will of a 
nJltte St binds at any rate the parties and privies 
fo toe ptobate proceedings, to. Ind Cas. *89-5 Pat. 
77 7— 8 Pat. L.T. 510— A.I.R. *927 P at * 6l * 
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,-S. 41—Will—Probate Court’s decision on cer¬ 
tain issues—Whether Dt. Court could re-try in a 
subsequent suit. 

The decision of a probate Court in regard to a will 
and on the contentions, is conclusive and it is not open 
to a Dt. Court in a subsequent suit to re-try those 
issues. 38 Bom. 272=16 Bom. L. R. 164=23 Ind 
Cas. 221. 

S. 41—Decision of Probate Court. 

A judgment of a Piobate Court is conclusive proof 
that the person to whom Letters of Administrations or 
Probate have been granted has been invested with the 
powers and the responsibilities of the deceased and 
nothing more. But a question of status decided in 
those proceedings can be contested again in a regular 
suit. (1910) 1 U.B.R. 61 = 10 Ind. Cas. 987. 


S. 4 2 —Custom—Previous decision—Admissi- 


-S. 41—Judgment in rem—Grant of probate— 

Court’s duty. 

As the grant of probate is a judgment in rem the 
Court must be satisfied before grant is made, that the 
will is duly executed. 12 C. L. J. 91=6 Ind. Cas. 
912. 

-S. 41—Probate Court—Decision of—Binding 

nature. 

The decision of a probate Court as to the genuiness of 
a will and position of the widow as executor is binding 
in proceedings in courts exercising other than testa- 
mentary jurisdiction. 43 Cal. 694=43 I.A. 91 = 14 A.L. 
J. 466=20 C.W.N. 738=18 Bom. L. R. 397=23 C.L. 
J. 62i=(i9i6) 1 M.W.N. 419=20 M. L. T. 1 =3 L.W. 
544 = 3 * M.L.J. 77 = 33 Ind, Cas. 914 (P.C.). [On 
appeal from 11 C.L.J. 623 = 6 Ind. Cas. 301.] 

r 5. Grant of Letters. 

-S. 41—Grant of letters. 

The grant of letters of administration so long as it 
subsists is conclusive evidence as regards the proper 
execution of the will and the legal character conferred 
on the administrator. 4 Cal. 360, Foil. 116 Ind. Cas. 
45 2 =A.I.R. 1929 Lah. 483. 

r 4 *—Grant of letters—Grant of Letters is no bar to 
further proceeding under Penal Code, S. 477. 07 Ind 

i° 54=4 Rang * 2 5 I=2 7 Cr. L.J. 1230=A.I.R* 
1926 Rang. 202. 0 


-Hindu widow Revo- 

Where a Hindu widow has been granted letters rf 
administration and she alienates her husband’s property 
the remedy of the reversioner is to apply to the Prohate 
Court for revocation. A Civil Courth^ no jurifdTc^on 
to declare the grant of letters null and void in a suit bv 

C he W^“*° S'r ,he T “ on -valid 28 
1045-31 C.L.J. 3=54 Ind. Cas. 197. 

-S. 4s*. See also EVIDENCE ACT,S. 40, r 

of ^ 

S. 42—Custom. 

The value of a judicial decision on a question of 
custom arises not from the fact that it is rel?,7o . , 

Ss. j 3 and 42 as forming in itself L U " d ,? r 

&csii rs sws»? ? ? 

i. "j“fi»-s™™' 

rsun ^A T T ,1j K * ( r 940 Kar. (P.C.) 22 

R yV 530 ^ 1 ^ 1 A.W.R. 314=68 I.A 1 = 

43 B P L R 5 7 rft l ‘ R ‘ * 54=43 Bom. L.R. 432 = 

43 P*L.R. 318=193 ind. Cfcc, 436 (P.C.). 44 


billty. 

For the purpose of establishing a custom, a previous 
decision is relevant under S. 42. A.I.R. 1940 Pesh. 31 = 
190 Ind. Cas. 35. 

Ss. 42, 13— Judicial decisions as evidence of 

custom. 

% • 

A judgment on a question of custom is relevant, 
not merely as an instance under S. 13 but also under 
S. 42 as evidence of the custom, when a custom is 
repeatedly ascertained and acted upon judicially, the 
production of such judicial decisions is sufficient to 
prove the custom. A. I . R 1938 Lah. 309=40 P.L.R. 
29=177 Ind. Cas. 775. 

*——S. 42—Proof of nsage. 

Where the usage of pakki adat is alleged, the Courts 
will require strict proof of it. The evidence one man 
does not fulfil the requirements necessary in order to 
establish the existence and legal validity of a custom 
admitted to be at variance with the ordinary law of 
principal and agent. 

It is possible that if such a custom has been recog¬ 
nised by any judgment, the usage might be proved by 
the production under S. 42, Evidence Act, of a judgment 
of the High Court in which the alleged usage has been 
judicially recognised, such a judgment might be admis¬ 
sible under S. 42 as evidence of that usage though of 
course it is not conclusive proof. A.I.R. 1935 Sind 38= 
160 Ind. Cas. 6. 

-Ss. 42 and 11—Custom—Judgment not inter 

partes. 

Judgment not inter partes relating to a right or 
custom is proof of an instance or transaction in which 
the custom has been recognised or departed from- and 
is thus admissible under Ss. 11 and 42. 4 S. L. R. 88=8 
Ind. Cas. 897 . 

-S. 42 — Custom — Judgment recognising a cus¬ 
tom— If admissible. 

A judgment which recognises a custom by which an 
agent can have power to submit disputes to arbitration, 
is admissible under S. 42 of the Evidence Act. 3 S. L.R. 
5 =i Ind. Cas. 937 . 

-S. 42—Claim of a public nature. 

Where the right now claimed by plaintiff was asserted 
by one party and denied by the other in a previous suit 
and the right which the plaintiff claimed in previous 
suit was of a public nature, the case being that the land 
in suit was a takya: 1 

Held, that previous decision was an important piece 
of evidence under Ss. I3 and 42 , Evidence Act, in the 
present suit by plaintiff for declaration of her title to 
the land. A.I.R. I936 Lah. 929=163 Ind. Cas. 924. 

-S. 42—Judgment inter partes as to whether 

property is wakf property or not. 

As soon as a property is dedicated for public charita- 
1 re ^Sious purposes, it loses its private character 

altogether and at once acquires a public character and 
consequently any right claimed thereto will be a public 
right and not a private right. The matter of wakf»is a 
I? at ? r - P u bl ic nature within the meaning of S. 42 of 
the Evidence Act, and cannot in any circumstances be 
less public than a right of way mentioned in the illustra- 

o5 n . t0 -ui • A judgment, inter partes, therefore, is 
admissible m evidence under S. 42 , Evidence Act. where 
it has a bearing on the question whether the property 
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in dispute is or is not a wakf. A.I.R. 1935 Lah. 64—36 
P.LJR. lo6= 156 Ind. Cas. 268 . 

S o. 42 and 2—Coroner’s inquisition—Admis¬ 

sibility. 

A party tendering document must show that it is ad¬ 
missible under some provision of Evidence Act. Section 
42 declares the relevancy of a judgment which relates 
to matters of public nature, such as the existence ot a 
public right of way over a land. A coroner’s inquest is 
aimed at inquiring into the cause of the death of any 
person which he has reason to believe to have been 
caused “by accident, homicide, suicide or suddenly by 
means unknown.” The cause of such an unnatural 
death is not a matter of a public nature, though one ot 
the objects of holding such a public inquiry is to satisfy 
the public conscience. The inquisition is not a decision 
but a p rims facie opinion and stands on no higher 
footing t ha n an order of commitment to Sessions. It is 
not a judgment, much less a judgment inter partes. 
Nor can it be admitted as an opinion since it represents 
the opinion of laymen often arrived at even before the 
Police investigations are complete. It is not relevant 
under any provision of the Evidence Act and is, there¬ 
fore, not admissible. A.I.R. 1946 Bom. 184 = 47 Bom. 
L. R. 997=224 Ind. Cas. 25 = 47 Cr. L. J. 555 - 


-S. 42—Decisions about caste. 

Caste of a particular family—Evidence of members 
and decisions in previous litigations are relevant. 93 
Ind. Cas. 705=48 Mad. 1 =A.I.R. i 925 Mad 497. 

-S. 42— Evidentiary value. 

Judgment after contest has more probative value than 
one on compromise. 73 Ind. Cas. 658 = 4 Lah. 176 = 
A.I.R. 1924 Lah. 161. 

-S. 42—Remarks. 

Remarks about a plot of land not in dispute are not 
admissible. 85 Ind. Cas. 79 5=A.I.R. 1923 Lah. 384. 

-S. 43. 

Synopsis. 

1. Decision of Civil Court. 

See also EVIDENCE ACT. S. 40- 

2. Decisions of Criminal Court. 

3. Judgment inter partes. 

See EVIDENCE ACT, S. 40. 

4. Judgment not inter partes. 

See EVIDENCE ACT, S. 40. 


--S 42 —Decree granting additional rent. 

The recitals and findings in judgment passsed in a suit 
for additional rent, on the ground that land in the hoi 
ing has increase by accretion, are not evidence agamsi 
person* who are not parties to that suit. But the ! 
that such decrees were passed by which additional rent 
was imposed is evidence as regards the time from which 
such reformed land became fit for possession. A.I.R. 
1939 Cal. 354=69 C. L. J. 28 = 185 Ind. Cas. 7 14 . 

-S 4a—Nature of grant—Old Judgment, rele¬ 
vancy of. 

Evidence as to the interpretation placed upon an 
ancient document by persons who lived at, or at 
not remote from the time of the execution of the docu¬ 
ment, is not only admissible but very valuable. In t.i 
construction of ancient grants and deeds, there is no 
better way of construing them than by usa & e » an .. ; ?° n * 
temporanea expositla is the best way'to go by. r 
therefore, a sanad granted by a Muhammadan Rut 
ha* been judicially interpreted by a Judge of that Ruler 
the judgment so given is admissible in evidencerin order 
to prove the nature of the grant. A IR. 193 $ Oudh 
96=11 O.W.N. 1435 = 152 Ind. Cas. 861 . 

—8. 42—Dispute about tenancy, 

Question as to what villages were included m tenure 
decided between landlord and tenant Plaintiff avi g 
subordinate interest in tenure suing landlord—Question 
is not strictly r«s judicata but plaintiff must Produce 
strong evidence in his support. n 3 Ind. Cas. 08 
8 Pat. 122=9 P.L.T. 627= A. I. R. l9* 8 Pat. 6I5. 

-g. 4a—Evidential y value. 

Where a judgment is admissible, it is conclusive evi¬ 
dence for or against all persons whether paxiies, P^Jics 
or strangers, or its own existence, date and )ega* ctt , ct 
as distinguished from the accuracy of the decision rende¬ 
red. 82 Ind. Cas. 99=28 C.W.N. 9 4 2 =A l.R. I925 
Gal. 194. 


——g. 41—Decree inter partes. 

Obiter: Decree inter partes that recite the plea, 
dings might be admitted in evidence. 27 Gal. loo 4 
(JM 3 .L Foil. 85 Ind. Cas. 996=22 M.L.W. 4 bo=A.I.R. 

Idas Mad. X019. 


5. Scope. 

6 . Miscellaneous. 

1. Decision of Civil Court. 

See also S. 40,—EVIDENCE ACT. 

-S. 43—Decision of Civil Court. 

It is misdirection to tell the jnry that the decision 
of the Court in other case was relevant. 1932 

MAV.N. 862. 

-S. 43—Civil judgment. 

A decision of a Civil Court is admissible to disprove 
an allegation, the truth of which is the basis of convic¬ 
tion of a person in criminal case. 72 Ind. Cas. 172 
24 Cr. L.J. 332 = A.I.R. i 9 2 4 Mad. 516. 

_ Ss . 42 a nd 43—Question of liability—Decision 

of a Civil Court. 

Where a person is charged with criminal breach of 
trust as regards certain items and the questions of Civil 
liability about the same items has been determined by a 
competent Civil Court the judgment of that Court 
would be the best evidence of the civil rights of the 
parties and hence a relevant fact. 41 Bom. 1- 
?8 Bom.L.R. 185=17 Cr. L.J. i 5 3 = 33 Ind. Cas. 633. 

2 . Decision of Criminal Court. 

_ s# 43 —Decision of Criminal Court. 

, n a g U ;* for damages for malicious prosecution, it 
In a sun 10 ,u „. the suit was instituted without 

haS reasonable and probable cause and with a malicious 
any reasonable a civ il Court itself to undertake an 

intention. It 1 ^ uiry before satisfying itself of 

entirely >n I ancl probable cause and the 

the absence of Gou ‘ rl can * u6 ed only to 

judgment of C acquittal had taken place as a 

establish the “ uit q There is no provision in 

f t Ct in '-£nre act which will justify Civil Court 
Sking into consideration the ground, upon which that 

iSitulwas based. A.I.R. 193 * Mad. 4*9 = 37 £■; W- 
6^=65 M.L.J. 146=56 Mad. 641 = 1933 M. W. N. 
^o 4 =i 4 3 Ind. Cas. 825. 
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-S. 43—Finding of Criminal Court 

The finding of a Criminal Court cannot be treated as 
evidence in a Civil action between different parties. 
84 Ind. Cas. 1009 = 2 Rang. {549=A.I.R. 1925 Rang. 
M3- 

-S. 43—Judgment of Criminal Court. 

Judgment of Criminal Court is relevant to show that 
certain parties were on bad terms. 77 Ind. Cas. 391 = 
10O.L.J. 393=A.I.R. 1924 Oudh 115. 

——S. 43—Depositions in criminal case. 

Neither judgments nor depositions in criminal cases 
are admissible in Civil proceedings. 105 P. R. 1915= 
187 P.W.R 1915 = 32 Ind. Cas. 18. 

-S. 43—Order of Criminal Court under S. 145, 

Cr. P. Code—When admissible. 

The finding in an order of a Criminal Court under 
S. 145 is not admissible though the order itself is 
admissible to show the parties in dispute, the land in 
disputes, and the parties entitled to possession. 22 C.L.J. 
525=31 Ind. Cas. 965. 

-S. 43—Decision of Criminal Court—If admissi¬ 
ble in Civil Court. 

The finding of a Criminal Court on the question of* 
possession is admissible in evidence in a Civil proceed¬ 
ings taken for recovery of possession of the same land, 
to show what order had been made, who the parties to 
the dispute were, what the land in dispute was and who 
was held entitled to possession. 2t C. W. N. 93 = 
23 C.L.J. 563 = 31 Ind. Cas. 789. 

-S. 43—Judgment in a Criminal case—Value. 

A judgment in a criminal trial is by itself evidence 
only of the conviction and not of any other matter. 
4 O.L.J. 299=40 Ind. Cas. 452. 

3. Judgment inter partes. 

-S. 43—Judgment inter partes. 

Where all the parties to the present case were parties 
to a former litigation, the judgment in that suit is evi¬ 
dence of what were the points in issue between the 
parties in that suit of what was the result of the suit. 
A.I.R. 1937 Pat. 86=168 Ind. Cas. 109. , 

——Ss. 43,13, 11—Judgment inter partes—Previous 
judgment in main suit. 

Where the question of the genuineness of a transfer by 
the judgment-debtor to his children, was directly in issue 
in the original civil suit and the issue was contested very 
strongly, the fact that there was this contest and that 
the contest was decided against the judgment-debtor 
becomes relevant in the enouiry before the executing 
Court under S. 13 and under S. 11 of the Evidence 
Act. , A.I.R. 1934 Rang. 212 = 154 Ind. Cas. 123. 

-S. 43—Judgment inter partes. 

Judgment in former legal proceedings are admissible 
in evidence to prove plaintiff’s former recognition of 
defendant’s status. 78 Ind. Cas. g8i=A.I.R. 1024 
Nag. 387. y * 

■' S. 43—Judgment inter partes. 

Judgment in previous suit holding he had no right 
is admissible for showing that the Granthi’s right was 
questioned then also. 31 Bom. M3, Foil 59 Ind. Cas. 
734“49 P-L.R. i 92 i=A.I.R. i 92 i Lah. 337. 


4. Judgment not inter partes.' : ” ( ■' -!■ 

• •• • • ^ ‘ ' " * • ^ ImI I 4 

See also EVIDENCE ACT, S. 40. 

-S. 43—Judgment to which neither plaintiff 

nor defendant was party. 

The Court is not entitled to refer to or rely upon a 
judgment given in proceedings to which neither the 
plaintiff nor the defendant was a party, as proving the 
facts stated therein. A.I.R. 1942 P.C. 40=202 I.C. 203 
(P.C.). 

-Ss. 43, I3—Judgments not interpartes— Find¬ 
ings in judgment not inter partes. 

Though the recitals and findings in a judgment not 

inter partes are not admi ssible in evidence, such a 

judgment and decree are admissible to prove the fact 

that a decree was made in a suit between certain parties 

and for finding out for what lands the suit had been 

decreed. A.I.R. 1941 Cal. 193=72 C.L.J. 320=44 C.W. 

N. 935= 195 Ind. Cas. 412 . 

# 

-S. 43 — Judgment not inter partes— Privy 

Council decision. 

A finding in a Privy Council decision cannot be relied 
on by a party to a suit for showing that the village in 
question was a fixed place, where the judgment was not 
inter partes. A. I. R. 1941 Cal. 1 = 72 C.L.J. 14 
= 193 Ind. Cas. 578. 

-S. 43— Judgment not inter partes—Opinions 

of Judges as to nature of guardianship proceedings 
in judgments to which plaintiff was not party— 
Admissibility. * 

r iff •'41 " ] 

Where in a suit on a promissory note defendant puts 
forward the defence that on the date when the suit 
promissory note was executed he was a minor by 
reason of the fact that a guardian of his property 
was appointed by the Court, the opinions of the Judges as 
to the nature of the guardianship proceedings, expressed 
in judgment in previous proceedings to which the. plain¬ 
tiff was not a party, are inadmissable in evidence A,I.R. 
1941 Mad. 569=53 L. W. 352 = 1941 M. W. N. 237= 
(1941) 1 M.L.J. 492= i 98 Ind. Cas. 305. 

• bjuifii* jIttu. 

- S. 43—Previous judgment not inter partes. 

A previous judgment not inter partes is nor admissi¬ 
ble in evidence in subsequent suit. A.I.R. 1940 Gal. 
506=44 C. W.N. 1017=1.L.R. (194O) 2 Gal. 529=72 
C.L.J. 303= 191 Ind. Cas. 854. “ 

-Ss. 43, 13—Judgment not inter partes. 

A Judgment in a previous case not inter partes may 
be admissible under Ss. 13 and 43, Evidence Act. A.I.R. 
1 939 Bom. 313=41 Bom. L.R. 561 = 184 Ind. Cas. 387. 

..•i-'1 . 

-S. 43—Judgment not inter partes. 

The rule that a judgment is not admissible evidence 
against one who is a stranger to the suit has long been 
accepted as a general rule in English Law. Exceptions 
there are but the general rule is not in doubt. The 
same rule applies in India : - 

Held, that a deeree holding that the area'• of an 
estate was comprised within certain boundaries along 
with the plaint that proceded it and the steps in execu¬ 
tion which followed were evidence of the as eertion of a 
right and were thus admissible as evidence of the right. 

A judgment is evidence of weight even against third 
parties. ' 3 
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When a judgment is not inter partes, nor a judg¬ 
ment inrem, nor doe6 it relate to a matter of public 
nature, and the existence of the judgment is not a fact 
in issue, even if it be relevant under some of the provi¬ 
sions of the Evidence Act, no inference can be drawn 
from its use. Sexious consequences might ensue as 
regards titles to land in India if it were recognised that 
a judgment against a third party altered the burden of 
proof as between rival climants, and much “indirect 
laying” might be expected to follow therefrom, A. I.R. 
I937 P.C. 69= 18 P.L.T. 257 = 1937 O-W. N. 396 = 4 
45 L.W. 580=41 C.W.N. 577=16 Pat. 258=1937 
M.W.N. 593=1937 A. L.J. 938=31 Sind L.R. 242 = 39 
Bom. L.R. 731 =65 C.L.J. 241 = 1937 A.W.R. 459 = 
(i937) 2 M.L.J.631 =167 Ind .Cas. 329. 

— Ss. 43, 11 and i 3 — Previous judgment not inter 
partes. 

Under S. 43. Evidence Act read with Ss, iiand 13, a 
previous judgment which is not inter partes is admissi¬ 
ble in evidence and although such a judgment does not 
operate as res judicata it ought to be treated as a 
piece of evidence to be used for certain limited pur¬ 
poses and to be taken into consideration along with the 
other evidences, if indeed any other evidence exists but 
in no case such a judgment which is not inter partes can 
be dealt with to discuss the basis of its decision. 
A. I. R. 1934 Cal. 788 = 59 C. L.J. 320=153 Ind. Cas. 

* 34 - 

-S. 43— Judgment not inter partes. 

Judgments not inter partes are admissible only under 
S. 13 or S. 43, Evidence Act. A.I.R. 1933 Cal. 21 =36 
C.W.N. 866=140 Ind. Cas. 385. 

-Ss. 43,*3—Judgement not inter pates —A Judg¬ 
ment not inter partes is only admissible under Ss. 13 
and 43, Evidence Act, as establising particular transac¬ 
tion. A. I. R. 1931 P.C. 89 = 53 C.L.J. 333 = 35 
C.W.N. 521 = 1931 M.W.N. 436 = 3 3 L.W. 707 = 33 
Bom. L.R.885=6i M-L.J. 9=58 Cal. 1187 = 58 I.A. 
125=131 Ind. Cas. 753 (P.C.). 


-8. 43—Judgment not inter partes. 

When an appeal is taken against a decree, the decree 
of. the lower Court gets merged in the decree of the 
Appellate Court and so the judgment of the trial Court 
is not the final adjudication on the point in issue 
between the parties in the suit and, therefore, is not 
admissible in evidence. 

Section 43, Evidence Act, excludes all jugments in 
a former suit as irrelevant if they are not inter partes 
unless the existence of such judgment is a fact in issue 
or is relevant under some other provisions of the Act. 
The existence of a judgment may be relevant but the 
truth of it, by which it is understood, the decision of 
the Judge and the opinion expressed bv him, is not 
relevant. It may be relevant to show mat a certain 
circumstance existed at the time when the judgment 
.was delivered; for instance, it may show that the wit¬ 
nesses in the previous suit made contradictory state¬ 
ments; or it maybe relevant to show the nature and 
the character of the claim in the previous suit. But it 
cannot be used to prove the conclusion arrived at by the 
Judge on the particular evidence before him in the 

furovious suit. 

It cannot be laid down as a general proposition that 
a judgment against a party can always be used against 
''him in a subsequent suit by another person. A.I.R. 193I 
Cal. 239=34 C.W.N. 111 3 = 1 33 Ind. Cas. 573. 


S. 43—Admissibility of judgment not inter 


In a suit to contest a notice of ejectment the only 

cVtdfeDceof a lease was a judgment on a suit not inter 


partes. Held, that the lease could not be held binding 
between the parties to the ejectment suit, lo P.L.R. 
(B.R.) 46 = 54 Ind. Cas. 574. 

-Ss. 43 and 11—Judgment not inter partes— 

Finding as to adoption in a suit—Admissibility in 
another suit. 

Findings of fact in a case as to factum or validity of 
adoption are not evidence in another suit against persons 
who were not parties to the case in which the findings 
were given. 193 P.L.R. 1915 = 140=1*.VV.R. 1915 32 
Ind. Cas. 312. 

-S. 43—Judgment not inter partes Judgment— 

Admissibility to prove admission. 

A judgment in a previous suit not inter partes is not 
admissible as evidence of an admission said to have been 
made by one of the parties in tlie course ot that suit. 
The judgment is no better than any other hearsay 
evidence of the admission. The proper mode of proving 
an admission made by a parly in a previous suit is by 
producing acertified copy of the party’s written statement, 
or if the admission was made orally by producing a copy 
of his deposition or by putting in the witness box some 
noc who actually heard what was said by him. 2 o C.W.N. 
648=22 C.L.J. 27 o= 30 Ind. Cas. 821 . 

- S. 43—Judgment not inter partes—Recitals 

in. 

The evidence Act does not make a finding of fact 
arrived at on the evidence before the Court in one case, 
evidence of the fact in another ca-<c when the parties arc 
not the same. A recital, therefore, of a judgment not 
inter partes of relevant fact is not admissible in evidence 
in another litigation, though the judgment may be used 
in evidence in certain circumstances as a fact in issue or 
as relevant fact or possibly as a transaction. 121 Ind. 
Cas. 5 o 9 = 11 L.L.J. 526 = A.I.R. 1930 Lah. 287. 

-S. 43—Judgment not inter partes. 

A statement of opinion made by the Judge in a pre¬ 
vious judgment not inter partes is no evidence in a 
subsequent case. ii5lrid.Cas. 422 = 10 L.L.J. 5ig = A. 
I.R. 1929 Lah. 123. 

- S. 43—Judgment not inter partes—Admissibi¬ 
lity. 

A decree in a previous suit to which one party in a 
subsequent suit was not party, is admissible in evidence 
for corroboration of a fact asserted hv the party in oral 
evidence and the question of weight to be attached to 
the fact so established is a question of fact. It is not 
admissible as the proof of the claim. A.I.R. 1929 Pat. 

749 - 

-S. 43—Judgment not inter partes. 

Judgment not inter partes is admissible if existence of 
judgment is relevant fact or fact in issue. 6 Cal. 171 
(F.B.); 22 Cal. 533 (P. C.) and 25 Cal. 525 (F.B ), Rel. 
on. 121 Ind. Cas. 334 = 8 Pat. 7 8 3= AI -R. 1929 
Pat. 739. 

_ S. 43 —Judgment not inter partes. 

Previous judgment not inter partes is admissible to 
prove title when such title is in issue. 101 Ind. Cas. 
74=A.I.R. 1927 Nag- 359 - 

_S, 43—Judgment not inter partea. 

In a suit by plaintiffs for a declaration that the 
sale of suit land is not binding on them, 
the land being ancestral land, the judgment 
in a previous suit byj the same plaintiffs, but not 
inter partes, for a declaration that alienation of 
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part of the land in suit was not binding on the ground 
of the land being ancestral can only be treated as ad¬ 
missible for the purpose of showing that on a former 
occasion the right of the alienee to alienate part of the 
property in suit was called in question on the ground 
that the property was ancestral. The finding of the 
Court in the previous suit that the property was ancestral 
is not relevant, i Lah. 540, Foil. 96 Ind. Cas. 998= 
8 L.L.J. 492 = 27 P.L.R. 544. 

-S. 43— Judgment not inter partes. 

A judgment between the plaintiff and third parties 
is not admissible though the facts found therein may 
support plaintiff’ til le disputed in the present suit. 
93 Ind. Cas. 454=5 P.L.T. (Sup.) i=A.I.R. 1925 
Pat. 68. 

-S. 43— Judgment not inter partes. 

A judgment of a Civil Court deciding a question of 
adoption is not admissible between third parties as 
evidence of the truth of the matters decided therein. 
71 Ind. Cas. g2g=A.I. R. 1924 Pa . 298- 

-S. 43— Judgment not inter partes. 

Judgments not inter partes arc admissible in evidence 
for the purpose of showing that the title of a defendant 
was set up by third party and that the suit was decreed. 
65 Ind. Cas. 699 (Cal.). 


judgment not inter partes cannot be admitted. 36 
Ind. Cas. 882 (Cal). 

5. Scope. 

-S. 43—Scope of—Judgment setting aside 

transfer. 

In a summary proceeding for pre-emption under 
S. 26-F, Bengal Tenancy . Act, which is based upon the 
assumption that the transfer from a tenant to a third 
party has taken place, a judgment setting aside the trans¬ 
fer must be regarded as a fact in issue under S. 43, 
Evidence Act, and as such, would be admissible in 
evidence. A.I.R. 1933 Cal. 432=1.L.R. (1939) 1 Cal. 
558=43 C.W.N. 549 = 183 Ind. Cas. 489. 

-S. 43—Scope of—Previous judgment. 

A judgment is not admissible to prove the truth of 
the fact which it states, much less is any fact stated at 
part of the reasoning in arriving at the fact in issue, 
evidence of the truth of that fact. Where, however, the 
right of a party has already been concluded by a pre¬ 
vious judgment, that fact can be proved by production 
of the judgment since in these circumstance* the exi*. 
tence of the judgment itself is relevant. A. I. R. 1939 
Nag. 72 = 1938 N.L.J. 466 = I.L.R. (1940) Nag. 699= 
180 Ind. Cas. 118. 


- S. 43 — Judgment not inter partes. 

The statements of the plaintifTs age in a decree 
to which the defendants or their predecessors were 
no parties, are not conclusive and binding against 
them. 59 Ind. Cas. 3 = 32 C.L. J. 75. 

-S. 43 — Judgment not inter partes—Admissi¬ 
bility. 

A mortgagee in possession of a share in a village leased 
the property. The original mortgagor executed simple 
mortgage to the lessee with the covenant that the first 
mortgage was to be paid off which was accordingly 
done. Nevertheless the lessee’s name continued to be 
recorded as lessee, on the strength of which entry, he 
brought a suit for profits against the lambardar. The 
Lambardar brought a suit to declare that the lessee was 
not entitled to profits, the mortgage having been 
redeemed. The lessee contended that by an arrange¬ 
ment between him and the mortgagor he was left in 
possession of the property as lessee for the period of the 
original lease and that he had been made to account to 
the mortgagor in a suit between them on the simple 
mortgage for the very year for which he had obtained 
a decree for profits against the Lambardar and produced 
the judgment between himself and the mortgagor to 
prove the allegation. Held, the judgment was admissi¬ 
ble. 13 A.L.J. 317=28 Ind. Cas. 387. 

- S. 43— Judgment not inter partes—Recitals 

in. 

A judgment not inter partes may be used in evidence 
in certain circumstances as a fact in issue, or as a rele¬ 
vant fact, or possibly as a transaction, but the recitals 
in the judgment cannot be used as evidence in a litigation 
between the parties. The law attributing unerring 
verity to the substantive as opposed to the judicial 
portions of the record, every judgment is conclusive evi¬ 
dence, for or against all persons, whether parties, privies 
or strangers, of its own existence, date and legal effect, 
as distinguished from the accuracy or truth of the 
decision rendered. 20 C.W.N. 643=23 C.L.J. 583=35 
Ind. Cas. 298. 

-S. 43 — Judgment ~>ot interpartes Statement of 

a right as to in a will—Recital in judgment 

not inter p^jrceb no evidence* 

In a suit for pew-wwa of iand^as brahmatter, recital 
of the title in ay- * of plaintiff’* ftther and a recital in a 


-S. 43—Scope of—Essentials for relevancy. 

Per Das, J. —A judgment or decree is not admissible 
in evidence under S. 43 unless as a fact in issue or a* a 
relevant fact under other sections of the Act. Thu* if 
A has obtained a decree for the possession of land against 
B, and C. B’s son, murders A in consequence, the 
evistence of the judgment is relevant as showing motive 
for the crime. So again, in a suit for malicious prose* 
cution the judgment in the criminal proceeding is evi¬ 
dence to establish the fact of acquittal, the fact, namely 
that the criminal proceedings terminated in favour of the 
plaintiff. A reference to the finding of a judgment may 
explain the character, of the party’s possession and the 
nature of the enjoyment had in the property in suit and 
so the finding of a judgment may be referred to in all 
other cases where the record is matter of inducement 
or merely introductory to other evidence. 87 Ind. Caa. 
849=4 Pat. 510=6 P.L.T. 634=A. I. R. 19*5 
Pat. 625. ' 

• 

-S. 43 —Scope of — Admissibility — ComnW# 

defendant. 

Section 43 excludes all judgments in a former suit as 
irrelevant if they are not inter partes unless the existence 
of such judgment is a fact in issue or is relevant under 
some other provision of the Act. The existence of the 
judgment may be relevant but not the decision of the 
Judge or the opinion expressed by him. It is immaterial 
if the defendant in both cases is the same and the deci¬ 
sion of the Privy Council in 22 C. 533 is no authority 
for the general proposition that a judgment againat a 
party can always be used against him in a subsequent 
suit by another person. 34 C.W.N. 1113=3133 Ind. Cal. 
573 A.I.R. 1939 Cal. 239. 

-S. 43—Scop© Relevancy. 

Judgment that does not fall under Ss. 40,41 and 
is not relevant under S. 43 for decision of same point 
in subsequent suit. A.I.R. 1926 Nag. 109, Overruled* 
i2i Ind. Cas. 644=12 N.L.J. 164=26 N.LJR. 33*~A f L 
R. 1930 Nag. 1 (F.B). - .• Jautl 

6. Miscellaneous. 

-S. 43—Miscellaneous. 

Partition suit by mirasdars for miras property*— 
tion as to joint acquisition of miras property— Sal© of 
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one of brothers alleged to be benami—Decision in a 
previous title suit arising out of claim case can operate 
as good piece of evidence on question of benami. (1935) 
62 C.L.J. 225. 

__—g. 43—Miscellaneous—Conclusiveness. 

The principle of conclusiveness of a decree i6 much 
wider than the terms of S. 11: A.I.R. > 9 21 P*G> 11 
and A. I. R. 1922 P. G. 80, Foil. 112 Ind. Gas 
169=5 O. W. N. 265=3 Luck. 487=A. I.R. 1928 
Oudh 359. 

_S, 43—Misc ellan eous—Land acquisition cases. 

Previous decisions in Land Acquisition cases are rele¬ 
vant in a subsequent Land Acquisition case where the 
market value of lands in the same neighbourhood 
is in issue. 78 Ind. Cas. 557 = A. L R* *925 Cal. 
481. 

-S. 45 —Miscellaneous—Judgment not res judi¬ 
cata. 

Judgments not operating as res judicata may yet be 
admissible in evidence. 79 Ind. Cas. 621 = A.I.R. 1924 
Nag. 422. 


■S. 44. Synopsis. 

x. Applicability and scope 
2. Collusion. 

Fraud. 

Gross negligence. 

Want of jurisdiction. 
Miscellaneous. 


3* 

4 - 

5. 

6 . 


1 . Applicability and scope. 


44—“ Any party to a suit or other pro¬ 
ceeding ”—Interpretation of. 

The expression, “ any party to a suit or other pro¬ 
ceeding ” occurring in S. 44, Evidence Act, must be 
given a restricted meaning, and must be limited to 
person or persons other than one who asserts the fraud 
or collusion. 1950 N.L.J. 226. 


— 44—Scope—Decree, if can be avoided on 
ground of negligence—Fraud—Proof required. 

S. 44 of the Evidence Act is the only provision of 
law under which a judgment or an order or a decree 
whicn is sought to be proved with a view to establish 
the plea of res judicata can be avoided. Under that 
section, a decree can be avoided on the ground that it 
was obtained by fraud or collusion. The section makes 
no mention of negligence. Consequently no decree can 
be avoided on the ground of negligence, even if negli¬ 
gence be of a very serious character. The protection 
of' minors against negligent actions of their guardians is 
a special one and the principle cannot be extended to 
cases of gross negligence by parties litigating on behalf 
of public trusts. 

Fraud, like any other fact, can be proved by circum- 
‘bUU ial evidence and if the circumstances are such as 
from which no other inference except that of fraud can 
be deduced, a plea of fraud cannot be thrown out 
merely because no direct proof of it has been furnished. 
A JJrty alleging fraud is bound to establish it by cogent 
evidence and suspicion cannot be accepted as proof. It 
U not sufficient for him to prove constructive fraud, but 
he must prove actual positive fraud.. Mere want of 

£P°® frith cannot establish fraud. A. I. R. 1949 

E. P. 141. 

if. Y. D. as. 


S. 44 —Applicability and scope. 

Section 44 Evidence Act, applies only to judgments 
etc., which are relevant under Ss. 40 41, 42. It does 
not apply to judgments admissible under S. 43- A.l.K. 
1941 Mad. 569=53 L. W. 352=194! M w - N - 2 37 = 
(1941) M.L.J. 492 = 198 Ind. Cas. 305. 

-S. 44—Scope. 

The provision of S. 44, Evidence Act, is permissive 
and not prohibitive. It allows a party to avoid a judg¬ 
ment by proving fraud or collusion but it does not 
destroy his substantive right which exists independently 
of the Evidence Act. A. I. R. 1941 Gal. 4 ° I = 1 - L * R - 
(1941) 1 Gal. 477=45 C. W. N. 508= 196 Ind. Cas. 779 * 

-S. 44—Scope. 

Section 44, Evidence Act, does not refer to a 
transfer of property either as a part of the decree or 
in carrying out the decree. It refers only to setting 
aside of a decree. A.I.R. 1940 Bom. 289=1.L.R. 094 <>) 
Bom. 526 = 42 Bom. L.R.*486 = 190 Ind. Cas. Goo. 

- S. 44 —Applicability and scope. 

Section 44, Evidence Act, applies in civil as well as 
criminal proceedings where the decree sought to be 
challenged is proved by adverse party. It is not that it 
only applies in a suit for revocation. A judgment in 
a probate suit is a judgment in rem but it can be con¬ 
tested on ground of collusion or fraud, etc. A stranger 
to a suit in which there has been passed a decree in rem 
may impeach it on the ground of fraud and get it set 
aside if the fraud or collusion is proved. It is not neces¬ 
sary under S. 44 for a party against whom a judgment 
is set up to bring a separate suit to have it set aside, 
but he may show in the suitor proceeding in which it 
is set up against him that it was obtained by fraud. A 
party offering evidence about the forgery of a will can 
prove that the probate decree was obtained fraudulently 
if it were set up against him by the other side, rather 
than to admit the probate and the title of the executors. 
A.I.R. 1940 Bom. 131=42 Bom. L. R. 2 3 r- 1 . L. K. 
(1940) Bom. 403 = 41 Gr. L.J. 526=187 Ind. Gas. 867. 

_S. 44— Applicability and scope. 

Section 44, Evidence Act, has no # application to 
proceedings under S. 73, Civil P. C. It is °n!y decrees 
under Ss. 40, 4 i and 42, Evidence Act, which arc 
referred to in S. 44 . Evidence Act, and such decrees 
have no application in execution proceedings. A. 1 . K. 

i 935 Cal. 290 = 39 C.W.N. 490 = 61 C.L.J. 165-62 Cal. 
715=155 Ind. Cas. 48O (F.B.). 

S. 44— Scope and applicability. 


Where the manager of a joint Hindu family, acting 
for himself and his minor brother entered into a con¬ 
tract for the sale of their share in the joint P ro P" l V 
a decree for specific performance was passed against 
them but on their failure to obtain partition of share, 
the decree-holder sued for partition ; 

Held, that the mere fact that the minor had not 
brought a suit to have the decree outstanding against 
him 8 sei aside did not debar him from objecting to its 
validity on the ground of want of family necessity and 
that S Y 44, Evidence Aci, did not apply to the case. 
A.I.R. 1934 All. 1019=1934 A- L.J. 1028 = 4 A. W. R. 
5 7 4 = 6 7 All. 374 = *54 Ind. Cas. 235. 

_S. 44—Scope—Limitations. 

Some limitation must be put upon S. 44- Where the 
case merely turns on in effect, a re-hearmg of the previous 
suit on substantially, the same evidence, then the Court 
will not hear the second 6uit. On the other hand, in a 
proper case the Court has jurisdiction to set aside a decree 
which has been obtained by fraud practised on the 
Court. If, for instance, the existence of certain evidence 
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has been 6toutly denied by one party, and the Court has 
been induced to frame its decree on the basis that that 
evidence did not exist, then, if that evidence is after¬ 
wards discovered and it is of such a nature, that, if it 
had been before the first Court, the probabilities are 
that the Court would have arrived at a different con¬ 
clusion, then, it may be, when all the circumstances are 
looked at, that in that case the Court would set aside 
the original decree. 41 Mad. 748 (F. B.), Foil. 105 
Ind. Cas. 296=29 Bom. L. R. io 46=A. I. R. 1927 
Bom. 510. 

-S. 44—Scope—Gross negligence. 

Although only fraud or collusion and not gross negli¬ 
gence is mentioned in S. 44 the principle involved is 
applicable to cases of gross negligence also. 74 Ind. 
Cas. 2 18= 18 M. L. W. 49=1923 M. W. N. 452 = 33 
M.L.T. 46=A.I.R. 1923 Mad. 718=45 M.L.J. 324. 

2. Collusion. 

-S. 44—Collusion—Party alleging collusion on 

part of his predecessor in previous suit. 

0 

Where a party to the subsequent suit alleges fraud 
or collusion on the part of his predecessor-in-interest in 
the previous suit, onus is on him to establish such fraud 
or collusion. A. I. R. 1942 Cal. 1 = 73 C. L. J. 475 = 
I.L.R. (1941) 2 Cal. 434=200 Ind. Cas. 822. 

-S. 44—Collusion between parties to previous 

suit. 

The meaning of S. 44, Evidence Act, is that if collu- 
sion is proved, then the judgment in that suit which is 
relevant under S. 4 o, cannot be set as a bar. A. I. R. 
1937 All. 28=1936 A.L.J. 1162=1936 A.W.R. 1009 = 
166 Ind. Cas. 624. 

-S. 44—Collusive decree—Fraud and collusion— 

Difference. 

A collusive decree binds the parties thereto and is not 
a nullity. It is also binding on the representatives of 
the parties. 

No doubt a decree can be avoided on the ground of 
fraud or collusion under S. 44 of the Evidence Act, but 
there is a great difference between fraud and collusion. 
A party who has been made the victim of a fraud can 
obviously avoid a decree on the ground that he has dis¬ 
covered the fraud subsequent to the decree which could 
not have been made a point of defence in the former 
litigation. On the other hand, the fact of collusion is a 
matter which must have been well known to both the 
parties and is a point which could and might have been 
raised before the decree was passed on the last 
occasion. A third party can undoubtedly avoid a 
decree on the ground that it has been obtained collu- 
sively, but a party to a collusive decree cannot avoid it 
on that ground. 101 Ind. Cas. 76s=A. I. R. 1027 
All. 494. 

-Ss. 44 and 115— Collusion—Decree obtained by 

collusion—Party to decree cannot as plaintiff 
plead his own collusion—True facts can be 
pleaded in defence. 

A party cannot as plaintiff plead his own collusion to 
avoid a decree to which he was himself a party. But 
he can, as a defendant plead the true facts by way of 
defence to a suit. 6 N.L.R. 177 = 8 Ind. Cas. H79. 

3. Fraud. 

-S. 44—Fraud. 

A party to a decree cannot complain of the fraud prac¬ 
tised by humeli and another upon the Court, This 


means that a party cannot be allowed to take advantage 
of his own fraud or to defeat a judgment by showing 
that in obtaining it he had practised an imposition on 
the Court. It is a different thing if one of the parties 
and th«- Court were deceived by the fraud of another. 
If, however, fraud is practised by both the parties on 
Court, neither of them can impeach the judgment on 
the ground that it was collusively procured. 

X executed a pro-note in order to shield his property 
from his creditors. Y agreed not to execute the decree. 
Y brought a suit on pro-note and both X and Y made 
a bogus reference to arbitration and obtained a decree 
on award by falsely representing the award to be 
genuine. Subsequently, Y put the decree into execution. 
A brought a suit to set aside the decree as being collu¬ 
sive and fraudulent : 

Held, that both the parties having colluded and 
practised fraud on Court were in pari delicto and it was 
not open to one of the parties to vacate the decree-: 
Held, further, the proper remedy for X to prevent Y 
from executing the decree was by way of suit for injunc¬ 
tion. A.I.R. 1941 Bom. 77 = 42 Bom. L.R. n85=I.L.R, 
(1941) Bom. 160 = 193 Ind. Cas. 795. 

——S. 44 —Fraud—A decree can be annulled only when 
the Court has been misled by fraud or misrepresent¬ 
ation with regard to the consent of the party seeking 
to avoid the decree. A. I. R. 1933 Sind 29=26 Sind 
L. R. 395 = 141 Ind. Cas. 290. 

-S. 44—Fraud or collusion—Judgment in rem. 

Judgment in rem can be contested by person not 
party to the judgment—Fraud or collusion need not go 
to the root of the jurisdiction of the Court—English 
law is different, in Ind. Cas. 762=9 P. L. T. 397= 
A.I.R. 1928 Pat. 375. 

-S. 44—Fraud. 

Fraudulent decree—Not got cancelled—Party can 
show fraudulent nature of, in defence. 70 Ind. Gas. 
548=36 C.L.J. 367=A.I.R. 1923 Cal 79. 

-S. 44—Setting aside decree. 

Time to set aside a decree expiring—Validity of the 
decree can be challenged in defence on the around of 
fraud, no Ind. Cas. 571 =A. I. R. 1928 Cal. 810. 

-S. 44—Fraud—Letters of administration. 

Letters of administration—Court other than that 
issuing the letters can determine if they were obtained 
by fraud—But better course is to stay suit to enable 
application to be made to revoke grant. 62 Ind. Cai. 
448=25 C.W.N. 207=A.I.R, 1921 Cal. 332. 

-S. 44—Previous decree—Fraud. 

In a 6uit to set an ex parte decree on the ground of 
fraud plaintiff is entitled to show that a certain High 
Court decree to which he was no party was obtained 
by fraud or collusion under S. 44 of the Evidence Act, 
without suing to set aside that decree. 21 G. W. N. 
594=40 Ind. Gas. 607. 

-S_ 44—Probate—Party applying for revocation 

—Barred in subsequent suit. 

Where a party’s application for revocation of probate 
on the ground of fraud or collusion has been dismissed 
by the Dt. Court, the party will be barred by the deci¬ 
sion in a subsequent suit of the executor to recover the 
estate. 38 Bom. 427=16 Bom. L.R. 460=23 lud. 
Gas. 37. ^ 
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-g, 44 —Fraud—Suit to set aside a decree, on 

the ground of frant—Personal service not effected 
—Conduct of plaintiff. 

The mere fact that personal service of sum 
mons has not been effected on a defendant would not 
Vnake the ex parte decree obtained against him, abortive. 
But where the non-service is due to the fraudulent 
conduct of the plaintiff and others acting with him the 
decree, may be set aside as fraudulent. 7 A. L. J. 
=32Ai45=4 Ind. Cas. 596. 

-8. 44—Suit for rent by administrator— 

Tenant’s plea that Letters of Administration were 
obtained by misrepresentation, if entertainable— 
Fraud—C.P.C., Ss. 562, 566—Remand. 

Plaintiff, having obtained Letters of Administration 
to the estate of a deceased landlord, sued a tenant for 
rent. The latter in his written statement objected that 
the Letters of Administration had been obtained upon 
a misrepresentation by the plaintiff as his relationship 
with the intestate: 

Held, that assuming that the Letters of Administra¬ 
tion should be regarded as an order within the meaning 
of S. 44 of the Evidence Act, the allegations of the 
defendant were not 6uch as would entitle him to go 
into evidence for the purpose of proving that the 
Letters of Administration were invalid in law and that 
such a defence could not be successfully raised so long 
as the Letters of Administration were not revoked by a 
court. Payment of rent to the plaintiff by the defendant 
would afford the latter full indemnity against the claim 
of any other party. (1905) 10 C.YV.N. 422. 


-S. 44—Decree obtained by fraud—Power of 

court to treat as a nullity the decree of another 
court obtained by fraud—Heir of party a fraud on 
the court not bound by the act of his ancestor— 
Evidence Act, S. 44. 

When by means of a fraud practised on the court the 
owner of the considerable property, both moveable and 
immoveable, caused a decree to be passed against 
himself as a defendant in a collusive suit upholding a 
fictitious wakfnamah by which it was intended to tie 
up the property in perpetuity for the benefit of the 
direct descendants of the wakf to the exclusion of his 
collateral heirs, it was held, on suit by such heirs to 
recover possession of their share by inheritance of the 
property so dealt with (1) that a court which was 
otherwise competent to entertain the suit had jurisdic¬ 
tion, on the finding that it had been obtained by means 
of fraud, to treat the previous decree as a nullity; and 
(2), that the plaintiffs were not prevented from setting 
up the plea that the previous decree had been obtained 
by fraud by the fact that the pet son who practised such 
fraud was their predecessor in title. 1904 A. W. N. 
*5 = “ 2 6 A. 272. 


44—Res judicata—Evidence—Competence 
P»«*y against whom a former judgment is sei 
up aa constituting res judicata to show that sucl 
judgment was obtained by fraud or collusion. 

. Where a subsisting jndgme nt, order or decree which 
» ^levant under S. 40, 41 or 42 of the Indian Evidenci 
Act, 1872, is set up by one party, to a suit as a bar tc 
tfte claim of the other party, it is not necessary for th< 
against whom such judgment, order or decree i. 
'.. U P to.bring a separate suit to have the same se 
a«de, but it is open to such party to the same suit 11 
JV? judgment, order or decree is sought to b< 
"3J««ainst him, to show, if such be the case, that th< 
°rejer or decree relied upon by the other sid' 
a* delivered by a court not competent to deliver it o 


was obtained by fraud or collusion. (1902) A.W.N. 
38 = 24 A. 242. 

-S- 44— D ec rce —Sale—Fraud—Nullity—Suit in 

another court. 

It may not be competent to a court to set aside a 
decree passed by another court as fraudulent, but in 
giving relief to the suitor before it, the court can consider 
whether the decree was obtained by fraud or collusion, 
and,*if it so finds, may treat the decree as a nullity. 

(*900 5 G.W.N. 559. 

-S. 44—C.P. Code, S. 11— Avoidance of the plea 

on the ground of fraud. 

The principle of res judicata in S. 11 of the C.P. Code 
is subject to S.44, Evidence Act under which the princi¬ 
ple does not apply where the prior decree is obtained 
by fraud. 3 O. L. J. 501 = 190. C. 334 = 36 Ind. 
Cas. 746. 

_S. 44—Fraud—Compromise decree—Defence 

of fraud—Omission to sue. 


Under S. 44, of the Evidence Act a party to a com 
promise decree can show that his consent to it was 
obtained by misrepresentation and fraud without 
bringing a fresh suit to set it aside. 3° Ind- Gas. 63c 
(Mad.).; 


-S. 44— Decree obtained by fraud—Rights of 

party to plead in defence. 

A party can rely on fraud, even though he has not 
brought a suit to set aside the decree alleged to have 
been obtained by fraud. 29 Ind. Cas. 838 (Cal.). 

_—S. 44—Suit in ejectment—Title based on Court 

sale—Proof of fraud in such sale. 

In an ejectment suit, where plaintiff relies on his title 
as purchaser in a Court auction the defendant may 
adduce proof of fraud in such sale. 1 LAV. 208 
23 Ind. Cas. 1. 


-S. 44— Fraud— refence—Onus. 

n a suit for rent against defendant as Mokarrandar 
certain lands in the village where the defendant 
s the plea that an entry in the record of rights 
he is patnidar, operates as res judicata, it is highly 
gatory on them to prove that such entry operates 
■es judicata, and the plaintiff may in such cases 
e -he objection u.at the entry was obtained by 

id. 19 C.LJ. 29 = 18 C.VV.N. 271 =22 Ind. Cas. 
• 

-S. 44 —Execution sale—Fraud. 

•he section includes not only a suit but oth« 

cecdings and a proceed,ng unde . r , ^4 “ L o 2 V-3 
82) also falls within its scope. 14 C.W.N. *13 

.Cas. 116 . 

-S. 44— Fraud— Application under S. 4, C.P.C. 
Evidence, admissibility of. 

r is open to an applicant seeking to set aside an 
u“on P sale to show by evidence that tt wu brougM 
ut by fraud, collusion, etc. 18 C.L.J. 264-31 Ind 

. 938. 

-S. 44—Fraud—Person affected by-Right of 
t. 

, person affected by fraud can impeach it.and sue 
et aside the results. 16 C.L.J. 141=17 Ind. Cas, 
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-s. 44 —Fraud—Plea in 'defence—Suit for pos¬ 
session. 

A plea of fraud can be taken at any time in defence 
though the person pleading has not sought to 6et aside 
The transaction; lapse of time will not affect the plea 
under certain circumstances. 11 Ind. Cas. 882 (Cal.). 


4. Gross negligence of guardian. 

See also EVIDENCE ACT, S. 40. 

- S. 44 —Applicability—Decree against minor re¬ 
presented by guardian ad-litem—Gross negligence of 
guardian—If can form basis of suit by minor to set 
aside decree—Proof of fraud and collusion—Necessity 
27 Pat. 441 = A.I.R. 1950 Pat. 97 (F.B). 

—7— S. 44 —Scope—Suit by minor represented by next 
friend—Dismissal for gross neglect of guardian—Second 
suit by minor—Maintainability. See;MYS. C.P. CODE, 
O. 9, R. 9. 53 Mys. H. C R. 322. 

-S.44—Substantive right of minor to avoid decree 

obtained against him on account of gross negli¬ 
gence of euardian ad litem cannot be defeated 
merely because gross negligence is not main¬ 
tained in S. 44. 


The right of the minor to avoid a decree obtained 
against him on account of the gross negligence of his 
guardian ad litem is a substantive right. It is not a 
mere matter of proredure and does not depend on any 
rule of evidence. He rannot be prevented from enfor¬ 
cing his substantive right simply because this may cause 
loss or inconvenience to the plaintiff of the previous 
litigation. Apart from the provisions of S. 44. Evidence 
Art, a minor would have the right to avoid a decree 
obtained aeainst him bv means of fraud or collusion. 
A substantive right cannot be defeated simply because 
gross neljgrnce is not mentioned as one of the ground 
of avoiding a judgment in S 44. Evidence Act Section 
44 is merely permissive and not prohibitive. T» does 
not enumerate or exhaust the grounds upon w’ ich a 
decree or order may be attached. A.I.R. 1946 T nh. 233 = 
48 Pun. I..R. 280 =1.L.R. (1946) Lah. 515=225 Ind. 
456 (F.B.). 


-S. 44—Gross negligence of guardian. 

Minor’s, right to bring a suit for setting aside a 
decree against him on ground of gross and culpable 
negligence of guardian ad litem is an exception to the 
ordinary rule according to which a decree can be set 
aside only on grounds of fraud and collusion upon 
byoad principles of equity, justice and good conscience. 
Neither S 44 nor S. 2. Evidence Act, bar such a suit. 
A.I.R. 1941 Cal 40i=I L.R. (1941) 1 Cal. 477=45 
C.W.N 508= 196 Ind. Cas. 779. 


-S. 44—Minor’s right to challenge decree on 

ground of negligence of guardian. 

Section 44, Evidence Act, deals with defences open 
against a judgment in a prior suit relied on as res 
judicata but if it be part of the substantive law that a 
minor can challenge a decree on the ground of negli¬ 
gence by his guardian, it must necessarily be open to 
him to attack the judgment on that ground without 
reference to S. 44, Evidence Act. The Evidence Act 
does not destroy substantive rights. A.I.R. 1939 Bom. 

?°=J.L.R. (1939) Bom. 340=41 Bom. L.R. 59 = 

180 Ind. Cas. 51 (F.B.). 



44 —Scope—Gross negligence. 


1937 A.L.J. 240=64 I.A. 17=41 C. W. N. 257=45 
L.W. 43=18 P.L.T. 27=1937 O. W. N. 412=39 Bom. 
L.R. 317=65 C.L.J. 14= 1937 A.W.R. 42=1. L. R 
(1937) Mad. 263=166 Ind. Cas. 1 (P.C.). 

[Overrules A. I. R. 1923 Mad. 718=74 Ind. Cas. 
218.] 

-S. 44—Gross negligence of guardian. 

A minor can prove that judgment against him waft 
obtained by negligence of guardian. A.I.R. 1932 All. 
293=1932 A.L.J. 437 = 16 R.D. 327 = 54^1. 646=138. 
Ind. Cas. 465 (F.B.). 

5 . Want of jurisdiction. 

-S. 44—Want of jurisdiction. 

A suit cognizable alone by Revenue Court under 
the Agra Tenancy Act, was filed in a Civil Court. An 
objection was raised about the jurisdiction of the Court 
which was disallowed and the claim decreed. Neither 
any appeal was preferred nor any remedy sought from 
the High Court. The objection about the jurisdiction 
was again raised at the time of the execution of the 
decree: 

Held, that it would-be contrary to the spirit of S. 47, 
Civil P.C., to allow the executing Court to go beyond 
the finding of the Civil Court, and to re-open and 
determine the question of jurisdiction again. Hence 
it is not open to the defendant to raise the question of 
jurisdiction in the execution department. A. I. R. 1934 
All. 609= 1934 A. L. J. 409= 18 R. D. 275=3 A.W.R. 
721=57 All, I--149 Ind.Cas. 636 (F.B.). 

-S. 44—Competent court—Want of jurisdiction. 

To avoid a prior judgment on the ground of fraud 
or want of jurisdiction, the fraud must have been 
“practised on the Courts” and a total want of jurisdic¬ 
tion is required, mere irregularity in the exercise of 
jurisdiction not enough. 37 All. 485 = 42 I. A 171 = 13 
A.L.J. 937=29 M.L.J. 165=2 L.W. 671=18 M.L.T. 
173=17 Bom. L. R. 754=20 C. W. N- 35 = ( I 9 I 5) 
M.WN. 73 6=2 3 C.L.J. 55 = 30 Ind. Cas. 849. (P C.) 

——S. 44—Competent Court—Compromise decree 
—Not objected to—Effect—Bengal Tenancy Act.» 
Ss. 29 and 147,= A —Irregularity and nullity. 

In a suit against three brothers, a decree wa c passed 
against them on a compromise by one of them without 
the knowledge of the others, who however, raised no 
objection to it: 

Held, that they will be bound by the decree unles* 
it could be shown to have been obtained by fraud. 

Under S. 147, B.T. Act a court is not competent 
within S.44, Indian Evidence Act, to pass a decree on a 
compromise which is not a lawful contract being on 
contravention ofS. 29 of the B. T. Act. 17 C. W. N. 
496=18 Ind. Cas. 809. 

-S. 44—Want of jurisdiction—Agra Tenancy Act 

(1901), S. 3 a* 

If a suit is objected to, on the ground that it n 
barred by S. 32, Agra Tenancy Act, and is decided 
against the objector, he cannot object subsequently 
under S. 44, Evidence Act that the decision wM 
passed without jurisdiction. 6 Ind. Cas. 98 (AU.). 

Miscellaneous. 


The principle ofS. 44, Evidence Act. cannot be ex¬ 
tended to cases of gross negligence. A I R. 19*7 P.G. 1 
= 1937 M. W. N. 66 = (1937) , M. L. J. 113 = 


-S. 44—Miscellaneous — Admissibility of • 

decree for rent obtlined by one co-sharer in • 
suit by smother co-sharer* 
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Where the tenant holds on one contract of tenancy 
and each co-sharer claims to receive proportionate rent 
from him a decree obtained by one co-sharer is admis¬ 
sible in a suit for rent by another co-sharer to prove 
the rate of rent. 17 C.W.N. 1016=15 Ind. Cas. 624. 

-S. 44—Consent decree. 

The plaintiff being no party to the consent decree 
can attack it in his suit and need not have it set aside. 
3a Ind. Cas. 849 (Cal.). 

-S«. 45 to 47. 


Synopsis. 

(x) Duty of Court. 

(а) Duty of expert. 

(3) Expert—who is. 

(4) Finger print. 

(5) Handwriting expert. See also EVIDENCE 
ACT Sc. 45 to 47—DUTY OF COURT. 

(б) Handwriting—Proof of. 

( 7 ) Medical evidence. See also Cr. P. C. Sc 
509 AND 510. 

(8) Procedure. 

( 9 ) Rights and duties of parties. 

(xo) Roport of experts. 

(ix) Scope. 

(ia) Tracker. 

(X3) Value of. 

(14) Miscellaneous. 


1 . Duty of Court. 

8. 45—Duty of Court—Handwriting—Com¬ 
parison — Judge should not take upon himself 
task of comparing signatures—At least assistance 
of lawyers should be taken. 

It is not desirable that a Judge should take upon 
himself the task of comparing signatures in order to find 
out whether there has been a forgery in a case. The 
least the Judge should do is to 6eek the assistance of the 
lawyers concerned in comparing the two signatures and 
arriving at his conclusions. It is not unusual to find a 
difference in the writing of one and the same person 
even after a short interval of time. It all depends upon 
so many extraneous circumstances—the pen, the ink, the 
paper, the posture of hU hand, the general conditions 
in which he writes. It is for this reason that the law 
nierely requires a consideration of the general character. 
A* 1 .R. 1946 All. 67 = 1945 A. L. J. 426=1.L.R. (1946) 

AH- 130. 

——8. 45 —Duty of Court—Expert, opinion of — 
Value Corroboration, necessity—Conviction. 

There is nothing the Evidence Act which requires the 
jjndence of an expert to be corroborated before it can 
« t^t* 6 ** upon as sufficient proof of what the expert 
stated. As to how much reliance can be placed on the 
statement of any particular witness depends on the facts 
orcumitancei of that particular case. But a Court 
“^careful not to delegate its authority to a third 
J*f«y and should itself be satisfied that the accused was 
iwijr mid n ot hold him guilty, merely because an expert 
5, /T,r ,IV,4r *l and says that in his opinion the accused 

JLfJrr* A. I. R. 1945 Sind 4 = 1. L. R. (1944) Kar 

490 *«ai 8 Ind. Cas. 379. 

°* Court —The Magistrate, who has to 
aT -^r 1 * evidence of an expert witness should take 
•0 have the expert explain in Court the reasons 


for his opinion. It is only after hearing those reasons in 
detail that the Magistrate would be in a position to 
express a sound opinion whether or no the expert’s 
opinion is satisfactory. A.I.R. 1941 Mad. 551=1941 
M. W. N. 218 = 53 M.L.W. 396 = (i94i) 1 M.L.J. 
475 = 42 Cr. L. J. 696=195 Ind. Cas. 183. 

-S. 45—Duty of Court—Expert evidence—Finger 

impressions. 

The Court is not bound to accept the evidence of an 
expert, even though there are no special reasons for not 
accepting it ; but in the case of finger impressions it i« 
certainly proper on the part of the Magistrate to satisfy 
himself by personal examination that the impressions of 
the accused and of those alleged to be that of the accused 
and found at 'he place of occurrence are identical. 
A. I.R. 1942 Mad- 551 = 194' M.W.N. 218 = ^3 M.L.W. 
396 = C1 04 1 ) 1 M. L. J. 475 = 42 Cr. L. J. 696= 195 Ind. 
Cas. I83. 

-S. 45—Duty of Court—Expert’s evidence as to 

foot-prints found near corpse—Value of. 

The expert’s opinion is valuable but it must be suppor¬ 
ted by statements of fact, the accuracy or otherwise of 
which can be verified by the Judge. 

In a murder case before relying on the opinion of the 
expert regarding the foot-prints found near the corpse of 
the victim, as conclusive evidence against the accused, 
the Judge should form his own opinion with regard to 
the identity of the foot-prints found near the corpse with 
the foot-prints of the accused. A.I.R. 1941 Mad. 88 = 
1940 M.W.N. 761 =53 M.L.W. 198 = 42 Cr.L. J. 316 = 
192 Ind. Cas. 704. 

-S. 45—Duty of Court— Expert—Opinion on 

scientific basis but differing. 

It may be said generally that expert evidence produced 
by an interested party may have a certain amount of 
unconscious bias in favour of that party. But if the 
difference of opinion between two expert witnesses is 
purely of a scientific character, the Court must accept one 
opinion or the other without characterising the opposite 
opinion as partial. A.I.R. '937 All. '82 = 38 Cr. L.J. 
401 = 1936 A. W. R. 1065 = 167 Ind. Cas. 676. 

-S. 45—Duty of Court—Handwriting expert. 

A comparison of handwriting is something hazardous 
and inconclusive, and should be made with care and 
caution in 'he light of assistance that may be available 
in the shape of expert evidence or argument on behalf 
of parties concerned, or other ways ensuring a right 
decision. No hard and fast rule could possibly be laid 
down as to the best method of arriving at a proper con¬ 
clusion on the question of similarity of handwri ting. The 
rejection, even in toto of an expert’s opinion would 
not exonerate the Court from the duty of coming to an 
independent finding on the question of an authorship 
of handwriting ; the Court has to examine the opinion 
and come to its own decision. The most importnnt 
things are to examine the general characteristics, foran- 
tion of letters, fixed pen habits and mannerisms, mad 
discern the identify of the writer. The identity or re¬ 
semblance in handwritinc has »o be found out on the 
value of the effeat of various considerations arising from 
individual characteristics and idiosyncracies whiah have 
been embodied in technical language of experts. A.I.R. 
1937 Cal. 99 = 38 Cr. L. J. 818—169 Ind. Cas. g 77 (S.R). 

_S. 45— Duty of Court — Expert evidence— 

Admissibility of—Circumstantial evidence—Duty 
of Court to draw conclusions. 

Evidence of similarity of the impressions of the foot 
»bod or unshod, is admitted by the Courts in India and 
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in Great Britain, and in every other country, though 
there is no science of such impressions. The fact is that 
such evidence comes under the head of circumstantial 
evidence. In a case of this kind, it is not the opinion 
of the expert that is of any importance but the facts that 
the expert has noticed. A person who has made a study 
of the prints made by the human foot is better qualified 
to notice points of similarity or dissimilarity than one 
who has made no such study. He is liable to lay these 
points before the Court and from his evidence, the Court 
draws its own conclusions. A.I.R. 1937 Mad. 
95 1 = *937 M.W.N. 874=46 M. L. W. 477=39 Gr. L.J. 
*49 = 1 .L.R. (1938) Mad. 262=172 Ind. Cas. 485. 

S. 45—Duty of Court—Comparison of dis¬ 


puted signatures. 

There is considerable danger of a miscarriage of justice 
when a Criminal Court relies on its own comparison of 
a disputed signature with another signature for the pur¬ 
pose of determining its authenticity. It is usually desir¬ 
able to obtain the opinion of an expert with regard to 
this or, better still, the evidence of persons who can 
speak to the signature having been written in their pre¬ 
sence. A.I.R. 1937 Pat. 146=17 P. L. T. 896=33 Gr. 
L.J. 136=166 Ind. Cas. 136 . 

S. 45—Duty of Court—-Opinion of handwriting ex- 


Where the defendant is illiterate and the genuine¬ 
ness of a paper said to have been executed by him is in 
dispute and the decision of the question depends upon 
the genuineness of the finger print, the parties should 
be allowed, if they want, to examine experts. A. I. R. 
1933 Pat. 159=141 Ind. Cas. 767 . 

-S. 45—Duty of Court. 

It is not the duty or function of the Court to decide 
before-hand whether the evidence of a handwriting 
expert, if produced, would influence his opinion one 
way or other. That is a matter which should be settled 
only after the evidence has been recorded and read in 
the case. A.I.R. 1932 Lah. 481=33 Cr. L.J. 761=32 
P.L.R. 811 = 139 Ind. Cas. 508 . 


pert that signature is genuine but the document is forged 
is inadmissible—Court must form its own opinion on the 
. question as to whether forgery was committed. 1936 
M. W. N. 825 . 


S. 45—Duty of Court—Corroboration. 

Court must not take the expert’s opinion for granted 
but it must examine his evidence in order to satisfy 
itself that there can be no mistake, and the responsibi¬ 
lity is all the greater when there is no other evidence 
to corroborate the expert. A.I.R. I93I Cal. 441 = 35 
C.W.N. 863 = 3 2 Cr. L.J. 1001 = 54 C. L.J, 107=133 
Ind. Cas. 111 . 

-S. 45 —Duty of Court. 

Where the so-called “expert witnesses” as to value of 
land given no data in support of their opinion, their 
evidence should be rejected. A.I.R. I93I Lah. 364=33 
P. L. R. 1100=135 Ind. Cas. 183 . 


S. 45-Duty of Court-Document typed on ,- S * 45 “D“ty of Court-Opinion on foreign 


same machine as another document—Admissi¬ 
bility. 

The opinion of an expert that one document has been 
typewritten on the same machine as another document 
is not admissible under S. 45 , Evidence Act. The Court 
may ask the witness points in favour of the view whe¬ 
ther the two documents have or have not been type¬ 
written on the same machine, but must come to its own 
conclusion and not treat such assistance as an expert 
opinion, a relevant fact in itself. A. I. R. 1935 All. 162 
=36 Cr. L.J. 684=1935 A.W.R. 1=155 Ind. Cas. 369 . 


law. 

Expert’s opinion on foreign law, where it is elabo¬ 
rately laid down in a Code, need not be called for— 
Court should itself interpret such law. 123 Ind. Gas. 
600 = A.I.R. 1930 Mad. 146 . 


-S. 45 —Duty of Court—Expert evidence—Court, 

if can surrender opinion to that of expert. 

A Court is not to surrender its own opinion to that of 
experts who are called before it, but with such help as 
the experts can afford, the Court must form its own 
opinion on the subject in hand. A.I.R. 1935 Rang. 178 
= 36 Cr. L.J. 961=156 Ind. Cas. 582 = 13 Rang. 518 
(S.B.). 

-S. 45—Duty of Court—Court must never sur¬ 
render its will or independence of judgment to 
an expert. 

A Court must never surrender its will or indepen¬ 
dence of judgment to an expert, and a Court must, in 
all cases in which expert evidence is adduced before it 
after giving it such weight as it thinks such evidence 
deserves, make up its own mind upon the issue in res¬ 
pect of which the expert testimony has been given. 
157 Ind. Cas. 82 . 


-S. 45—Duty of Court—Opinions on law. * 

—It is the duty of Courts themselves to interpret the 
law of the land and apply it and not to depend oh 
the opinion of witnesses howsoever learned they may 
be. It would be dangerous to delegates their duty to 
witnesses produced by either party. Foreign law, oh 
the other hand, is a question of fact with which Court* 
in British India are not supposed to be conversant! 
Opinions of experts on foreign law are therefore al¬ 
lowed to be admitted. 89 Ind. Cas. 6 go =47 All. 823 
=23 A. L.J. 768 =A. I. R. 1925 All. 720 . b * — 


f > 


-S. 45— Duty of Court—Handwriting expert— 

Mere report of handwriting expert—Admissibility 
•—Duty of Court to give opportunity to examine 


The mere report of a handwriting expert who has 

not been examined and to cross-examine whom no 

opportunity was given i.o the parties is not admissible 
in evidence. • 

• t •« • v 1 * j • * a _ l •* # 


HI 


-S. 45—Duty of Court—Handwriting, or 1 * 

Court convinced against alleged signature—Witnessed 
deposing in its favour—Court would not declare it to 
be forgery in absence of other corroborating evidence. 

87 Ind. Cas. 534=41 C.L.J. 300 = A. I. R. 1925 Gat 
768 . 

-». 45 —Duty of Court—Court as expert. 

Judge should not himself compare signatures, without 
the help of other evidence. 78 Ind. Gas. 668=A^I.R» 
1925 Cal. 485. 

' S. 45—Duty of Court. 

A Court’s opinion based upon its own xnowicugv 
without the help of trained assistant to the effect that 
a certain amount of arsenicjrontained in certain pres* 
criptions would produce arsenical poisoning, collapse 
and unconsciousness, is unsound and valueless espo 
.cially where it is by itself untrained in medicinei 
Similarly it cannot say what medicines should be prC£ 
cnbed for biliary colic by reference to medical boob 

AS &t Ml °- W - N ' 579 =26 Cr ‘ LJ - 

) — sal . ^ m oqrxs aiU 3 /&d OJ 




1 f l l/ 1 * ? f f 1 }/• 

90 
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45—Duty of Court—Expert Opinion—Ques¬ 
tions for. 

The opinion of an expert on facts proved admitted is 
only relevant when the court has to form an opinion on 
a point of science or art. Expert opinion even on ad¬ 
mitted or proved facts will differ, and then the court 
has to decide which opinion it will rely on. But when 
the fads are not admitted, the Court has first to 
come to a conclusion on the evidence as to what 
facts have been proved and then apply to sucl L ta ^ s 
the various expert opinions which have been ottered. 
But if it is not a point of science or art the court or 
jury can form an opinion without expert evidence though 
the line where there no longer remains a point ot science 
or art on which the court has to form an opinion is 
not always very clearly defined. (1908) 10 Bom. L. R. 
1004. 

_S. 45 —Duty of Court—Trade mark, limitation 

of—Expert opinion whether admissible. 

Expert opinion as to whether goods of a particular 
firm bearing particular trademarks alleged to be imita¬ 
tion would be likely to deceive the ultimate purchasers 
to buy imitation goods in place of genuine ones, is not 
admissible, as the matter is not a question of science 
or art, and so the Court must decide whether the marks 
complained of, are likely to deceive the public, io b.L.K. 
175=41 Ind. Gas. 539. 

2 . Duty of Expert. 

. 45—Duty of Expert—Medical evidence about 
■Doctor must express definite opinion. 

Medical Officers must not forget that the Court must 
decide matters beyond reasonable doubt and not on a 
preponderence of probability. Where the age ot the 
accused is in question, if they are convinced beyond rea¬ 
sonable doubt they should say “I feel certain accused 
is of particular years old”, and not “I do not think he 

U younger than a particular years of age.” A.I.R. 19 j» 

Rang. 56=39 Cr. L.J. 412=174 Ind. Cas. 338. 

- S. 45—Duty of expert—Duty of Medical Offi¬ 
cer to give evidence when required—Contempt of 
Court. 

Medical Officers, like other persons, are bound to 
attend to Court on receipt of summons and to give evi¬ 
dence if required by the Court. They cannot refuse to 
give evidence for reasons which they may consider to be 
sufficient, but they should represent to the Court as 
regards fees payable to them. Any dictation of term 
on which they would give evidence 16 unnecessary and 
should be avoided. A.I.R. 1937 All. 768=1937 A.L.J. 
972-39 Cr. L.J. 113=1937 A. W. R. 899 (0 = 172 
Ind. Cas. 81. 

-8. 45—Duty of Expert. 

If an expert witness, on payment of a reasonable 
fee fixed by Magistrate, declines to give evidence the 
Magistrate can compel him to do so. A.I.R. 1932 
Uh. 481-33 P.L.R. 811 =33 Cr. L.J. 761=139 Ind. 
Gas. 508. 

3. Expert—Who is. 

..®* 45 —E*p«rt, who Is. 

_ ^Proceedings under S. 23, Land Acquisition Act— 
experienced architects and municipal land surve- 
papnpt be regarded as valuators or experts merely 
in the cousse of their business or duty, they 
Otxasion to value a property here or there. 
Sind 2^5—179 Ind. Cas. 359 - 


S. 45—Expert, who is expert witness on wear 


— — 

and usage of tyres. 

Whore a haulage contractor owning many lorries 
and in the badness for years testifies as an expert, it 
will be ridiculous to 6ay that the witness could not be 
described as an expert on the quality, wear and usage 
of tyros merely because he had not seen the process of 
manufacturer 157 Ind. Cas. 18. 

-S. 45—Expert, who is—Skilled witnesses. 

The opinion and conclusion of a skilled person on 
proved facts are receivable in evidence provided the 
witness has made a special study of the subject or 
acquired a special experience therein. A.I.R. 1931 
P. C. 189=131 Ind. Cas. 771 (P. C.). 

■S. 45—“Expert. 


In law and as applied to a witness, the term expert 
has a special significance and no witness is permuted to 
express his opinion unless he is an “expert ’ within the 
term of S. 45 or in special cases is permitted to express 
such opinion by some special law. A.I.R. 1930 All. 
587=128 Ind. Cas. 441. 

-S. 45—Non-expert. 



— 

• 

Evidence of person who i6 not “exper t” in art of 
handwriting can be ruled out as inadmissible. 31 

P. L. R. io9 = A. I. R. 1930 L ah - 336 * 

-S. 45 —Assistant Mint Master. 

Assistant Mint Master is an expert. 88 Ind. Cas. 
848=12 O. L.J. 497=2 OW.N. 377 = 26 Cr. L.J. 
I232 = A. I. R. 1925 Oudh 616. 

4. Finger Print. 

_g. 45—Finger print expert—Opinion of— 

Value. 

Although the evidence of a handwriring expert is 
frequently found to be faulty, the evidence of a thumb 
impression expert is more reliable because wt.h regard 
™finger prints it lias never been found that two finger 
prints are identical in all respects The Court, however, 
cannot delegate its authority to the expert but has to 
satisfy itself as to the value ol the evidence of the expert 
in the same way as it must rati fy itself as to the value 
of any Other evidence. C.L.J. 397 — A.I.R. 195O 
Cal. 66 = 5 i Cr. L. J. 376. 

Finger-print expert—Conviction resting 
on his evidence—Duty of Court. 

When a conviction rests entirely upon the evidence 
of a finger-print expert, it U the duty of the tr.al Court 
todirect its mind to such evidence with a view to sans- 
fying itself that the thumb impression in question is in 
fact’thc thumb impression of the person charged taking 
such assistance as it can from the evidence of the finger 
mint expert. A trial Court is not absolved from the 
duty of forming its own conclusions in respect of a 
questioned finger-print, merely because a fi"g"*p r mt 
fiavs that the questioned FV rinl P™ nt °* 

an accused person’i finger or thumb. 1 A. I. Cr. D. 198 

= A. I. R. *947 Sind 177* 

j. 4 7 —Corroboration of evidence. 

It is going too far to say that the Court must insist upon 
corroboration of the evidence of a finger-print expert. 
OnThe other hand the Court must be careful not to 
delegate its authority to a third party. The Court 
has to be satisfied that the accused is -guilty, and the 
Court cannot hold him guilty merely because an 
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expert comes forward and says that, in his opinion, 
the accused must be guilty. The Court must satisfy 
itself as to the value of the evidence of the expert in 
the same way .is it must satisfy itself of the value of 
other evidence The Court has to rely on the expert 
upon two distinct points, (1) on the question of similari¬ 
ty between the marks, which is a question of fact on 
which the Court can and should, with the assistance 
of the expert satisfy and (2) on the point, which is one 
for expert opinion, whether it is possible to find the 
finger-print or thumb-impression of two individuals 
corresponding in as many points of resemblance as are 
shown to exist between the impressions found in the 
case before the Court and those of the accused. When 
the expert tells the Court that it is impossible to find 
so many characteristics in the finger-prints of two 
persons as arc found in this case, and when that state¬ 
ment entirely agrees with what one has read on the subject 
in scientific books, the Court need not hesitate in accep¬ 
ting the opinion. A.I.R. 1956 Bom. 151=38 Bom. 
L.R. 160 = 60 Bom. i87 = 37Cr. L. J. 539=162 Ind. 
Gas. 231. 

--S. 47—Summary comparison, not scientific 

comparison. 

Where a finger print expert gives evidence merely 
on his observation and summary comparison and not 
scientific comparison of the two thumb-impressions in 
Court, hi6 evidence is not, under the circumstances, 
admissible. A.I.R. 1936 Lah. 681 =38 P. L. R. 219 = 
164 Ind. Cas. 689(1). 

-S. 47—Finger-print. 

The evidence of handwriting experts has often been 
found to be faulty but the evidence of finger-print ex¬ 
perts is entitled to much weight. A.I.R. 1935 Lah. 
*47=36 P. L. R. 477=155 Ind. Cas. 799. 

-S. 45—Finger-print—Thumb impression. 

Evidence of thumb-impression expert in valuable. 113 
Ind. Cas. 68 = 30 Cr. L. J. 52 = 11 A. I. Cr. R. 428 = 
A.I.R. 1929 Lah. 210. 


S. 45—Finger-print. 


As to the probative value of the opinion of an expert 
on fingerprints, it must have the same value as the 
opinion of any other expert, such as a medical officer, 
etc. In each case the evidence is only a guide to the 
Court to direct its attention to judge of its value. The 
Court is at liberty to use its own discretion and to 
come to conclusion either in affirmance or differing 
from the view taken by the expert. Though it is not 
safe to convict an accused upon the sole testimony of 
an expert, yet the Court cannot refuse to convict a 
person on the evidence of a finger-print expert, merely 
on the ground that it is unsafe to base a conviction 
upon such evidence. A.I.R. 1926 Cal. 531, A.I.R. 
1923 Mad. I78 and 32 Cal. 759, Foil. 104 Ind. Cas. 
626=6 Pat. 305=28 Cr. L. J. 8 oO = = A.I.R. 1928 
Pat. 129. * 


—S. 45 —Finger-print—Evidence of Finger-print Ex# 
pert as to age of thumb impression opposed to date on 
the document—Court should be careful to accept expert 
opinion. 97 Ind. Cas. 335=A.I.R* 1956 Pat. 575? 


. print—Although finger-prints sor 

times afford valuable evidence of identity, great caut 
must he exercised in arriving at a cokcSn by 
comparison of thumb impressions, and the posh 
evidence of witnesses who were undoubtedly present a 

iESvT^r?., t0 thc transact ‘ on sKd not 
lightly brushed aside. 70 Ind. Cas. 194=36 C L 

9 =A.I.R. 1923 Cal. 240. u 


- - S. 45 —Finger print—Thump impression—Conclu- 

tions from can be basis of conviction. 69 Ind. Cas. 
374 = 1 M.L.W. 663 = 1922 M.W.N 642=31 M. L. T. 
427=23 Cr. L. J. 694=46 Mad. 7i5=A,I.R. 1923 
Mad. 179. 

-S. 45 — Finger-print — Expert evidence — Cross- 

examination—Opinion. 

If a finger print expert has not been cross-examined 
as to the grounds of his opinion and as to the test to 
which he had put a particular finger print, the weight 
to be attached to such witness’s evidence cannot be 
diminished by applying to it considerations to which the 
witness’6 attention was never directed. 21 Cr. L. J. 
257=55 Ind - Gas - 273 (Pat.). 

-S. 45—Finger-print—Thumb-impression—De¬ 
cision on—Propriety. 

Where in a 6uit on a promissory note the Appellate 
Court being unable to believe the evidence on either 
side, decided the case on thc report of the Thumb- 
impression Bureau to whom it sent the document 
the procedure was held to be unwarranted by law. 28 
Ind. Cas. 32 (All.). 

5. Handwriting expert. ' '•> 

See. also EVIDENCE ACT, SS. 45—47—DUTY 
OF COURT. 

-S. 45 — Handwriting expert — Opinion of — Value 

of. ^_ 

The opinion of a handwriting expert cannot in law be 
accepted as conclusive proof. At best it can ^ only be 
taken as an unconclusive aid in conjunction with 
other evidence. A.I.R. 1949 Kut. 3=50 Cr. L.J. 994. 

-S. 47 — Handwriting expert — Comparison — 

Court, if can use its own eyes. 'V 

The Court is not incompetent to use its own eyesi 
for the purpose of deciding whether certain hand¬ 
writings placed before it are similar or not. The opinion 
of experts is only a piece of evidence. The opinion of 
the Judge i6 the decision in the case. A.I.R. 1937 Pat.- 
303 = 18 P. L. T. 491 = 169 Ind. Cas. 822. 

/ m>0 

-S. 47 — Expert evidence value of — Corrobora¬ 
tion—Expert not familiar with characters in which 
document is written—Value. 

^ i 1 *♦ 1 If 

• 

The value of expert evidence depends largely on the 
cogency of the reasons on which it is based. In general, 
it cannot be the basis of conviction unless corroborated. 
The fact that the hand-writing expert is not acquainted 
with the characters (Urdu) in which the disputed 
document is written and he cannot read or write them 
will not make him incompetent as an expert in hand¬ 
writing. But he is undoubtedly not possessed of an 
advantage which one well familiar with the 'Urdu 
characters has. So far as the evidence of the expert 
is based on a comparison of words shown by him in 
juxtaposition, it is not of great value. A.I.R. 1936 
All. 165=1936 A.W.R. H 9=37 Cr. L.J. 2263=1936 
A-L.J. 317=160 Ind. Cas. 2 r$. . , , 

45 Handwriting expert. 

In considering the value of the evidence of an expert 
it must be borne in mind that an expert witness, how¬ 
ever impartial he may wish to be, is likely to be 

unconscious prejudiced in favour of the side which call* 
him. 

It must also be remembered that an expert! is often 
called by one side simply and solely because it ha* 
been ascertained that beholds view* favourably to it 
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interests. A. I. R. 1933 Lah. 561=34 Cr. LJ. 735“ 
34P.L.R. 719 = 144. Ind- Gas- 33*- 

-S. 45—Handwriting expert—Signature in 

language which expert cannot read or write— 
Opinion of Expert—Value of. 

The fact that the expert cannot read or write the 
language in which the signature is made, must detract 
from the value which would otherwise have been attached 
to his evidence. Though it may be of value a6 corro¬ 
boration of direct evidence or evidence afforded by 
surrounding circumstances, still, it can hardly be suffi¬ 
cient in itself to warrant conviction. A.I.R. *933 
Pat. 559 = 1933 Gr. G. 1259. 

-S. 45—Handwriting expert. 

It is not the duty or even the function of a Maigstrate 
to decide beforehand whether the evidence of a hand¬ 
writing expert, if produced, would influence his 
opinion one way or the other. That is a matter which 
should be settled only after the evidence has been 
recorded and read in the case. A.I.R. 1932 Lah. 481 
=33 Gr. L.J. 761=33 P.L.R. 811 = 139 Ind. Cas. 508. 

-S. 45—Handwriting—Expert—Inspection by 

Court. 

It is always unsafe to hold that a document is a 
forgery on the personal inspection of the document by 
the Court. 72 Ind. Gas. 748=A.I.R. 1924 Pat, 284. 

-S, 45—Handwriting expert — Penal Code, 

S. 193—Opinion of hand expert not examined on 
oath—Magistrate’s own observation may be used 
as evidence. 

Where in a trial for perjury in respect of a promissory 
note which the accused said on oath was in his hand¬ 
writing, the Magistrate admitted in evidence the opinion 
of a handwriting expert against the accused without his 
being examined on oath and also had his own opinion 
after comparing the handwriting of the promissory note 
with various other handwritings, that the writing was 
not of the accused: 


view of persons competent to express opinion 
may be in many cases of considerable value, the 
opinions of those who have not carefully studied the 
art of caligraphy is not as a rule of very great utility. 
Indeed so uncertain and inexact is the science of the 
study of caligraphy that it has been for some years past 
the tendency to regard evidence even of experts as of 
somewhat inconclusive character. The mere fact that 
there is a resemblance between the signature alleged to 
be false and a signature admitted to be genuine does not 
carry great weight. If a signature is denied, the onus 
of proving it is on the party relying on its genuineness. 
64 Ind. Cas. 234 (Pat.). 

——S. 45—-Handwriting—Expert opinion. 

Experts differ in their opinion. When the admitted 
facts lead to one conclusion and to one conclusion only 
it would be unsafe to rely on the testimony of the 
handwriting expert. (1920) P.H.C.C. 155=1 Pat. L. T. 
,36=56 Ind. Cas. 879. 

-Ss. 47, 73—Expert evidence—Value of—What 

must be proved. 

In a case of forgery the only chief evidence being an 
expert’s examination of the forged document as com¬ 
pared with the other documents alleged to be in the 
handwriting of the accused, the other documents must 
be strictly proved to be in his handwriting. A mere 
statement therefore by a witness that it is the hand¬ 
writing of the accused is no evidence if he is not able to 
say how long ago they were written. In arriving at a 
conclusion of the authorship of the forged document the 
expert should show marked peculiarities in this hand¬ 
writing of the accused which are reproduced in the 
forged document and when the writing has no such 
peculiarities, the comparison is of no consequence and 
cannot be relied on. Also the fact that the disputed 
samples are put separately from the standard ones for 
the examination lessons its usefulness. A conviction 
cannot be based on an expert’s comparison, if it is not 
supported by corroborative evidence. 36 Mad. 159 = 
11 M L.T. 93=22 M L.J. 270^(1912) M. W. N. 125 = 
i 3 Cr. L.J. 226=14 Ind. Cas. 418. 


Held, that a conviction under S. 193 based on these 
materials is bad. The proposition that a Judge should 
not import his personal knowledge into his judgments 
and that if he wishes to rely on facts within his know- 
ledge, he must go to the witness box and depose to them 
on oath is no doubt correct in the main, but it does not 
apply to facts of which a Judge is permitted to take 
judicial notice, and nowhere in the Indian Evidence Act 
is it laid down that a Judge must not look at exhibits 
produced in Court or partly base his judgment on them. 
11 W.R. Cr. 25 , Foil. 76 Ind. Cas. 425= 1 Rang. 290= 
25 Cr. L.J. i 85~A.I.R. 1924 Rang. 17. 


45 —Handwriting expert. 

Expert evidence as to handwriting—Only similarities 
must be pointed out to Court—Court has to decide 
whether particular writing is to be assigned to parti¬ 
cular person. A.I.R. 1921 P.C. 168 (P.C.). 

1 45 —Handwriting—Expert opinion. 

. In the case of handwriting, it is unsafe to base convic¬ 
tion on the opinion of an expert. 6 A. L. J. 184= 
9 Cr. L.J. 4g8>=>2 Ind. Cas. 154. 


r~ S- 47 —Handwriting e x pe r t—Comparison of 
handwriting — Handwriting — Comparison of — 
Weigfet due to—Resemblance of signature—Denial 
« signature—Onus. 

Although it is true that under the Evidence Act com* 
pwuon of handwriting is legitimate enough and the 


-S. 45—Expert evidence—Evidence to prove 

handwriting—Sufficiency to a prove a disputed 
writing. 

To base a conviction on the evidence of an expert in 
handwriting as a general rule is very unsafe. There 
may be cases in which the handwriting is of such a 
peculiar character that the conclusion as to identity of the 
writer is irresistible. In this case two anonymous threaten¬ 
ing letters were sent to the Government. The Government 
expert in handwriting was examined and he deposed that 
having regard to the movement, execution, style, direc¬ 
tion, curve and pen pressure of certain letters the 
writing of the exhibits resembled the admitted hand¬ 
writing of the accused.— Held, that the evidence was 
not enough to prove beyond reasonable doubt that the 
accused was the writer of the anonymous letters. 
2 A.L J. R. 445 foil. (1908) 6 A.L.J. 184=2 Ind. Cas. 

154=9 Gr. L.J. 498. 

-S. 47—Handwriting—Expert opinion—Value of. 

The opinion of an expert in handwriting should be 
received with great caution and should not be relied on, 
unless corroborated. 8 Ind. Cas. 98 (Bom.). 

-8. 45, ill us. (c)—Handwriting expert—Compari¬ 
son of handwriting—Expert’s evidence. 

The writing with which the comparison is made must 
be clearly proved to be that of the person alleged. 
22 W.R. 272, Rel. on. A comparison of handwriting is 



787 


EVIDENCE ACT (1872), Ss, . 45—47—5.^ Handwriting expert. 


788 


to be used with great care and caution and especially 
m a Criminal case when a large quantity of apparently 
different handwriting is under comparison. Where there 
is no comparison by the expert in open Court before 
the accused with documents proved or admitted to be 
in his handwriting the evidence of the expert is 
inadmissible. 39 Cal. 606=13 Cr. L.J. 289 = 16 C.W.N. 
oiz = i4 Ind. Cas. 753. 

-S. 45—Handwriting expert’s opinion—Value. 

It is unsafe to base a conviction on handwriting 
expert’s opinion which though valuable to corroborate 
direct evidence, can only in rare cases take the place of 
direct evidence. If there are few similarities discovered 
in the handwritings compared, and no peculiar style is 
found, it is unsafe to convict the accused of forgery. 
i 3 O.C. 1 = 11 Cr. L J. 114=5 Ind. Cas. 355. 

~- s * 45—Handwriting expert—Reception of evi¬ 

dence—Practice. 

To make the evidence of a handwriting expert admis¬ 
sible, it is not necessary that the handwriting should be 
actually compared in Court. It is enough if the docu¬ 
ments admittedly in the accused’s handwriting, are 
shown to him in open Court and he expresses his 
oipnions thereon. 16 Cr. L.J. 703=30 Ind. Cas. 751 
(Mad.). 

6. Handwriting—Proof of. 

-S. 47—Handwriting—Proof. 

A witness need not state in the first instance how he 
knows the handwriting, which he is examined to prove, 
since it is the duty of the opposite party 10 explore on 
cross-examination the sources of his knowledge, if he be 
dissatisfied wiih the testimony as it stands. A.I.R. 1942 
Pat. 449 = 198 Ind. Cas. 711. 

——S. 45—Handwriting—Proof of—Comparison. 

A comparison of handwriting is at all times, as a 
mode of proof hazardous and inconclusive, and especi¬ 
ally when it is made by one not conversant with the 
subject and wnhout such guidance as might be derived 

lrom the arguments of counsel and the evidence of 
experts. 

Wti're the lower Appellate Court did not discuss 
either the oral evidence or the probabilities of the 

case, but simply relied upon what appeared to it to 
be a signature on the Will as a mere “ tracing forgery” 
of some other signature of the testator and quashed the 

a “““deration of the Evidence, by 

S&SErJZSvS** 

92: Ind. Cas. 1034*4 Pat t A P A cr 5 °“- 

*925 Pat. 787. * * 394-7 P.L.T. 507 =A.I.R., 

Jb alway 4 s 7 anf^c tW? °° f Co ™parison 
writing must be admit* ^ of P*°of —Standard 
Writing of Mr .l ? ? d ° r Proved to be 

writing compared lt is attributed and 

p«*#wOS kandT^ U8t purport to be in that 


One of the ordinary methods of proving handwriting 
are (1) by calling as a witness a person who wrote the 
document or saw it written or who is qualified to express 
an opinion as to the handwriting by virtue of S. 47 of 
the Evidence Act. 66 Ind. Cas. 774=26 C.W.N. 113 = 
49 Cal. 235=34 C.L.J. 373=A.I.R. 1922 Cal. 12. 

S-. 47 —Handwriting—Evidence of persons 

acquainted. 

The evidence of persons acquainted with the hand¬ 
writing of a person by whom the document is supposed 
to be written is admissible, though they are not experts. 
18 P.R. 1915 = 12 P.W.R. (Cr.) 1915=16 Cr. L.J. 338= 
28 Ind. Cas. 722* 

-S. 47—Handwriting—Evidence of persons 

acquainted with. 

The evidence of persons acquainted with the hand¬ 
writing of a person by whom the document is supposed 
to be written is admissible though they are not experts. 
147 P-L.R. 1912=13 Cr. L.J. 563 = 18 P.W.R. (Cr.) 
1912=15 Ind. Cas. 979. 

-S. 45—Handwriting, proof of. 

A comparison of signatures is a mode of ascertaining 
the truth which ought to be used with very great care 
and caution. It is at all times, as a mode of 
proof hazardous and inconclusive, and especi¬ 
ally when it is made by one not conversant with the 
subject and without such guidance as might be derived 
from the arguments of counsel and the evidence of 
experts. (1909) 37 0*467=140. W. N. 1114=7 Ind. 
Gas. 359 = i 1 Cr. L.J. 453. 

-S. 47—Handwriting, proof of—Witness. 

A witness need not state in the first instance how he 
knows the handwriting since it is the duty of the oppo¬ 
site party to explore on cross-examination the sources 
of his knowledge, if he be dissatisfied with the testimony 
as it stands. It is permissible and may often be 
expedient that the matters referred to in the explanation 
to S. 47. Evidence Act, should be elicited in the 
examination-in-chief, and it is within the power of the 
presiding judge, if expedient, to permit the opposing 
advocate to intervene and cross-examine so that the 
court may be in a position to come to a definite con¬ 
clusion on adequate materials as to the proof of the 
handwriting. 5. Bom. L.R. 663=28 B. 58. 

-S. 45—Handwriting—Genuineness. 

The test of genuineness ought to be the resemblance 
not to the formation of letters in some other specimen or 
specimen but to the general character of writing which is 
impressed on it as the involuntary and unconscious result 
of constitution, habit, or other permanent cause, and 
is, therefore, itself permanent. The best usually, perhaps, 
the only proper evidence of handwriting is that of 
persons who have acquired a previous knowledge of the 
party’s handwriting from seeing him .write and who 
form their opinion from the general character and 
manner of these, and not from criticising the particular 
letters,- 3,Ind. Gas. 291 (Cal.). 

“ 1 ® ^ 11 Xi.-j i 

7. Medical evidence. 

See also CR. P. CODE SS. 5 og, 5 10. 


* •• • y ^ 


.j , 45 ~Opinion of doctor in regard to age—* 
Admissibility and value. n- ’ i 

The opinion of a doctor in regard to the age of a 
persoms a- rdevafitpicce-of evidence under S. 45 of 
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Evidence Act, and it is quite a different question as to 
what weight in a particular case ought to be attached 
to such an opinion. A.I.R. 1949 P es h. n. 

-S. 45 —Medical evidence—Question of un¬ 
soundness of mind—Opinion of medical—Value of. 

Under S. 45 of the Evidence Act the opinion of a medi¬ 
cal witness conversant with the disease of insanity, 
however eminent be may be, must not be read as conclu¬ 
sive of the fact which the Court has to try. Such 
opinion may be invited in exceptional circumstances 
where there is no dispute as to facts or their interpre¬ 
tation but it must be considered by the Court as 
nothing more than relevant. The question whether in 
given circumstances a man was sane or insane is for 
the Court to decide. An expert can only furnish a 
Court with data from which insanity can be inferred. 
I.L.R. (ig 48 ) Nag. 7u=A.I.R. i 949 Nag. 66 = 50 Cr. 
L.J. 181. 

- S. 45— Medical evidence—Question of un¬ 
soundness of mind—Relevancy of expert evidence. 

The opinion of an expert is relevant under S. 45, 
Evidence Act, when a question of science is involved in 
arriving at a finding as to whether an accused in a 
criminal case was of unsound mind at the time of the 
commission of the act or was incapable of knowing 
the nature of the act or that he was doing what was 
wrong or contrary to law, the opinion of an expert in 
mental diseases is relevant and such an expert is 
relevant and such an expert is generally examined as 
a witness in cases involving a question of insanity. 
I.L.R. (1946) Nag. 946 = 226 Ind. Cas. 377=47 Cr. L.J. 
918 = 1946 N.L.J. 656 = A.I.R. 1946 Nag. 321. 

- S. 45 —Medical evidence—Evidence as to age. 

It cannot possibly be said that a doctor’6 opinion on 
the point of a person’s age is not entitled to any 
greater weight than that of any other person. Even if 
the indications from which age can be deduced are 
known to a layman, a layman is not in a position, as a 
medical man is, to examine a person with a view to dis¬ 
covering the presence or absence of those indications. 
A.I.R. 1934 Oudh 32=10 O.W.N. 1274 = 35 Cr. L.J. 
498 = 147 Ind. Gas. 759 (2). 

- S. 45 —Medical evidence. 

Medical evidence can only be used as corraborotive 
of the charge. A.I.R. 1934 Pesh. 27=35 Cr. L. J. 961 
= 148 Ind. Gas. 1043. 

- S. 45—Medical evidence—Result of medical 

examination. 

Fact that consent of accused was not put down in 
writing does not affect admissibility of evidence disclosed 
on medical examination. A.I.R. 1932 Cal. 723 = 60 Gal. 
*79=36 G.W.N. 1152=34 Gr. L.J. 177=141 Ind. Cas. 
622, 


-S. 45—Medical Jurisprudence—Homicide of 

death from epilepsy—Scratches on the neck — 
Theory of the case should succeed collection or 
evidence—Concocted evidence to fit in with wrong 
theory. 

Where amongst other marks noticed on the body of 
the deceased, ihere appeared certain scratches on the 
front part of the neck running downwards: 

Held, upon a consideration of medical authorities, 
that though, in the opinion of the Civil Surgeon’s it was 
probable that the deceased met with his death from 
throttling, the alternative theory was equally possible, 
that the scratches were self-inflicted whilst the deceased 
was labouring under an epileptic or other fit and of 
which he died. Having regard to this, as also to the 
nature of the evidence adduced in support of the pro¬ 
secution, the accused who were charged with murder 
were acquitted. The theory of a murder upon which 
is the prosecution proceeded in this case was 
arrived at by the Sub-Inspector or Police the. day follow¬ 
ing the night of the occurrence. Per Curiam: ‘It is 
scarcely necessary to say that a theory should succeed 
and not proceed the collection of evidence; otherwise it 
is a matter of common knowledge that the evidence 
may be made to fit in which the theory such as the 
Police Officer in this case propounded. 4 Ind. Gas. 286 
= 10 Cr. L.J. 548 = 13 G.W.N. 622. 

-Ss. 45 and 46—Medical Certificate—Admis¬ 
sibility in evidence. 

A certificate of a Civil Surgeon unless deposed to by 
that officer is inadmissible in evidence. 8 Ind. Cas. 743 
(Cal.). 

-Ss. 45 and 46— Medical evidence—Opinion of 

experts—Value of. 

The effect of medical testimony is to render other 
evidence as to the age of the person medically probable 
or improbable. 7 O.L.J. 219 = 2 U.P.L.R. (J.G.) 77*=56 
Ind. Cas. 313. 

-Ss. 47 and 46 —Medical evidence—Condition 

and state of health of testator. 

Where the general condition and some of the health 
of a person is in issue, isolated extracts from medical 
works ought not to be preferred to evidence of a medi¬ 
cal man, who should be examined with reference to the 
symptoms deposed to by the witnesses, and to whom the 
extracts might be put. 6 O.L.J. 178 = 51 Ind. Cas. 419. 

-S. 45—Medical evidence—Expert medical 

opinion—Post mortem—If relevant. 

Expert Medical opinion of a Surgeon who conducted 
post mortem examination is relevant. 26 P.W.R. (Cr.) 
1911= 12 Cr. L.J. 485= 12 Ind. Cas. 93. 


—• — 8. 45—Medical evidence. 

The absence of an early medical examination in the 
case of crime of violence must be regarded as a very 
unsatisfactory feature of the prosecution case. A. I. R. 
1932 Lah. 345 = *3 Lah- 573=33 Cr. L. J. 220=33 
P.L.R. 443 = 136 Ind. Cas. 5. 



45—Medical witness. 



ts—Medical witness—Opinion must not depend 
arty calls him as witness. 87 Ind. Cas. 534 
‘ 300 —A.I.R 1925 OaL 768. 


8. Procedure. 

-S. 45—Procedure—Expert evidence—Thumb- 

impressions, genuineness of—Finger print expert 
should be examined. 

Where the Renuineness of documents bearing thumb 
impression and produced before a Magistrate, is in 
question, the proper procedure is to examine a finger¬ 
print expert. The Magistrate should not take upon 
himself the function of a finger-print expert to 
compare the finger prints. A.I.R. 1946 Pat. 104=226 
Ind. Cas. 43—47 Cri- L-J- . 621 . 
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-S. 45—Procedure—Report of expert of itself 

no evidence. 

Report of expert by itself is no evidence, if the Court 
wants to rely on his report he should be produced in 
open Court and examined and cross-examined. A.I.R. 
1935 All. 142=1935 A.W.R. 76. 

-S. 45—Procedure — Expert evidence as to 

peculiarities of typing due to defect of machine. 

Although S. 45 makes no reference to type-writers, yet 
evidence as to the fact that the type-writers used in the 
typing of the various exhibits have certain defects which 
are clear from the typing of these exhibits is evidence 
of the fact which can be competently given by an 
expert who has had an opportunity of examining 
the documents. The Court is entitled to draw 
its own conclusion as to the source and authorship 
of the documents from the whole evidence in the 
case and is entitled to take into consideration 
the fact spoken to by an expert witness that there 
were certain peculiarities in the typing of the documents 
resulting from defects of the machines by which the 
documents were typed. A.I.R. 1933 All. 498 = 35 Cr. 
L.J. 768=148 Ind. Cas. 833. 

——S. 45—Procedure. 

Where the President of Calcutta Improvement 
Tribunal, in the Course of inquiry into valuation of 
certain properties, referred the matter to a valuation 
export and accepted his valuation but the expert was 
examined or cross-examined: 

Held, president acted illegally in adopting the pro¬ 
cedure. A.I.R. 1932 Cal. 844=36 C. W. N. 848=59 
Cal. 1272=140 Ind. Cas. *866. 


S. 45—Suit on hand-note—Plea of alteration 
Appellate Court obtaining opinion as to date 
of stamp—Person giving opinion not examined 
Admissibility of opinion. 

Where in a suit on a hand-note, alterations in the 
note were pleaded by the defence but the suit was 
decreed and in appeal the Court obtained a written opi- 
mon from an expert as to the date of stamp affixed, 

favour- 11 f ° r giving J ud g ment in the defendant’s 


th f 1 inasmuch as the opinion was not formally 
torrn« and ^ P u mllffwasnot given an opportunity 

r~i Ss ; 45 and 46 -Procedure—Expert evidence_ 

Techmcal works-Wh.n can beTscd to con, 

Technical works cannot be used to refute 
witoess s opinion unless the passages to be userl P »rr 
put in cross-examination to the witness for him to 
explain them if he can. 22 C.W.N. 745 = 28 Cl T 
32-19 Cr. L.J. 753 = 46 Ind. Cas. 593* 28 GLJ ’ 


^ Admissibility of the „ pi . 



9. Rights and Duties of Party. 

' S. 45—Additional evidence. 

Drain constructed by Municipality for draining 
^ a ge and rain water into plaintiff’s jheel—Suit by 
plaintiff for injunction—Evidence closed—Additional 
evidence of the expert; 

Held, that when the evidence was closed, the 
Municipality could not be allowed to adduce expert 
evidence to show that the drain water would not 
pollute the jheel as the Municipality knew well what 
case it had to meet. A.I.R. 1941 All. 78=1940 
A L.J. 896 = 1940 A.W.R. (H.C.) 6 20 =I.L.R. (1941). 
All. 141 = 193 Ind. Cas. 121. 

S. 47 —Rights and duties of parties—Witness 
deposing that certain document is in the h w»t l- 
writing of particular person—Proof. 

The witness deposing that a certain document it in 
the handwriting of a particular person need not say in 
the first instance how he knows the handwriting, since 
it is the duty of the opposite party to explore on cross- 
examination the sources of his knowledge if he is not 
satisfied with the testimony as it stands. So when he 
says that the document was in the handwriting of a 
certain person, that is evidence of fact It. is not ren¬ 
dered inadmissible by the absence of the mere 
statement “I know his handwriting/’ particularly when 
his evidence throughout indicates that he must have 
been acquainted with the handwriting of that person. 
A.I.R. 1938 Pat. 497=40 Cr. L.J. 27=178 Ind. Cas. 
324 * 


-S. 47—Rights and dudes of parties. 

In every case where experts are called, there 
must, of necessity, be an expert for the defence as well as 
for the Crown. It is geneally possible, in most cases, 
to get an expert to deny the opinion of another expert, 
and this is specially so as regards handwriting experts. 
There is never the slightest difficulty in getting a hand¬ 
writing expert to contradict what another handwriting 
expert says. To have, therefore, on the record a hand¬ 
writing expert’s opinion for the benefit of the Crown 
without giving the defence an opportunity of calling 
another handwriting expert to give the opposite view 
would be most unfair. A.I.R. 1934 All. 372=35 
Cr. L.J. 591 = 1934 A. L.J. 67=3 A. W. R. 241 = 147 
Ind. Cas. 1197. 


-S. 47—Rights and duties of parties—Govern¬ 
ment Handwriting Expert—Letter No. 276, Homo 
Judicial, dated March 19, 1912—Desirability of 

examining —*■ 


Letter No. 276, Home-Judicial, dated March 19, 
1912, from the Revenue Secretary to the Government of 
the Punjab only says that the Government Handwriting 
Expert should not be called unnecessarily to give evi¬ 
dence. It does not mean that he should never be called. 

1 

Where in a suit, the only possible evidence tyfeich the 
defendant could produce .to disprove that of the plaintiff 
“ ?** Handwriting expert, it is desirable that he 

should be allowed to examine the expert. A.I.R. 193 * 
Lah. 202=33 P.L.R. 76=137 Ind. Cas. 224. 


10. Report of experts. 
45 —Report of experts. 


The 


an 


l ne opiniqn 
accused is 1 
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Opinion given for the purposes of a previous suit is not 
substantive evidence and when the accused has not the 
opportunity to cross-examine the expert regarding that 
opinion its evidential value is very little. 

It i* doubtful whether the opinion of an expert 
recorded for the purposes of a civil suit though proved 
in a criminal case is admissible at all at the latter trial. 
iio Ind. Cas. 810=11 A. I. Gr. R. 5=29 Gr. L. J. 
77 8*=A.I.R. 1928 Lah. 921. 

_S. 45— Report of experts are not legal evidence 

unless they appear and are examined in Court 
Evidence expert. 106 Ind. Gas. 493 = 2 9 P.L.R. 125 = 

A. I. R. 1923 Lah- 427 - 

_g. 45 —Report of experts—Chemical examiner’s 

negative report regarding absence of trace of blood in 
the earth, leaves and grass taken from the alleged place 
of occurrence will not displace strong direct evidence of 
the place of a certain murder. 83 Ind. Cas. 485 = 26 
Cr. L.J. 5=28 C.W.N. 561 =A.I.R. 1924 Cal. 625. 

-S, 45 —Reports of experts—Report of finger 

print bureau is not admissible if not subjected to cross* 
examination though parties agree to abide by it. 79 
Ind. Cas. 641 =A. I. R. 1924 Nag. 183. 

-S. 45—Expert opinion—How to be given. 

An expert opinion can better be given by the expert 
hearing the evidence as to which he is asked an opinion 
than to give it on a copy of the deposition. 39 Gal. 
245=16 C.W.N. 265=13 Ind. Cas. 577. 

-8. 45— Report of experts. 

The Report of the Government Expert, who never 
came into witness-box and whose report is not supported 
even by an affidavit it inadmissible in evidence and 
should not form the basis of the order directing the 
prosecution on a charge of forgery. A sanction based on 
a piece of evidence that can in no circumstances be 
called legal evidence and especially when there is 
positive legal evidence against it is illegal. The power 
of sanction should be used with great caution. 75 Ind. 
Cas. 148=21 A.L.J. 399 = 4 L-R-A. Cr. 92= A. I. R. 
1923 AH. 601. 

11. Scope. 

-8. 45— Science or art—Meaning of—Opinions 

of persons who have studied customs and manners 
of tribes and castes—Admissibility. 

The words “ science or art ” in S. 45 of the Evidence 
Act are to be broadly construed, the term “ science ” 
not being limited to the higher sciences and the term 
“ art” not being limited 10 the fine arts. In order to 
determine whether the particular question be one of a 
scientific nature or not, and consequently whether skilled 
witnesses may or may not pass their opinions upon it, 
the following tests may be applied:—Is the subject- 
matters of inquiry such that inexperienced persons are 
unlikely to prove capable of forming a correct judgment 
upon it without the assistance of experts ; Does it so 
far partake of the character of a science or art as to 
require a course of previous habit or study in order to 
obtain a competent knowledge of its nature, or is it one 
which doe* not require such habit or study. The study 
of customs and manners of tribes and castes, the areas 
occupied by them and other connected matters come 
within the mraning of “ science or art ” and persons 
who have made a special and systematic study of them 
are experts whose opinions expressed in books are 
admissible under S. 45 of the Evidence Act. I. L. R- 
(1947) Nag. 781*1947 N. L. J. 478=A. I. R. 1948 
Nag. 087. 


-S. 45—Jewish law is foreign law and expert 

evidence is admissible—Jewish law. 

When the Government of India Act, i 9 { 5 » enjoined 
the application of Jewish law in certain specified 
matters, the Jewish law did not cease to be foreign law 
and did not become part of the law of India. No 
foreign law becomes part of the law of India merely by 
the circumstance that it is to be applied by the Courts 
in India. Such foreign law remains a foreign law and 
consequently under S. 45, Evidence Act, expert evidence 
is admissible in respect of such foreign law. A. I. R. 
1946 Cal. 90=48 C.W.N. 513 = 1.L.R. (i 944 ) 2 Cal. 201. 

-g 45 —Scope— Insanity of accused—Proof of— 

Opinion of expert in mental diseases is 
relevant. 

Under S. 45, the opinion of an expert is relevant 
where a question of science is involved. The question 
whether the accused was of sound mind at the time of 
the commission of the act or by reason thereol lie was 
doing what was either wrong or contrary 10 law are 
questions of fact to be decided by the Judge. But in 
arriving at the finding whether the accused was insane, 
the opinion of an expert in mental diseases is relevant. 
A. I. R. 1946 Nag. 321 = 1946 Nag. L. J. 656 = 
I. L.R. (1946) Nag. 946=47 Cr. L.J. 918 = 226 Ind. 

Cas. 377. 

—S. 45 —Scope. 

In specific cases, an expert can be engaged to cross- 
examine another expert coming as a witness for the other 
side. 1942 N.L.J. 449. 

——S. 45—Scope—Gambling, if art or science. 

It is impossible to say that gambling is either an art or 
science within the meaning of S. 44, Evidence Act. 
A. I. R 1937 Bom. 385 = 39 Bom L. R. 6 i 3 = I. L. R. 
(1937) Bom. 670 = 38 Cr. L. .j. 1047=171 Ind. Cas. 782. 

-S- 47—Scope — Statement in regard to partner¬ 
ship—Proof of. 

A statement in regard to partnership cannot be pro¬ 
ved by a witness who merely sa\s that the statement is in 
the handwriting,of a certain person. A statement, oral or 
written by a person not called as a witness comes under 
the general rule of hearsay. A. I. R. 1935 AH. 
1023 = 37 Cr. L.J. 117=1935 A. W. R. 1229=1936 
A. L. J. 379 — J 55 Ind. Cas. 561 (S. B.). 

-S. 45—Scope—Expert, examination of— 

Practice. 

Whether an expert is examined or not generally 


depends on whether the parties apply to have one 
examined. A. I. R. *935 P at - 482 — 16 P- L.T. 844 — 
153 Ind. Cas. 155. 

-S. 4«>—Scope—Religious expert to prove 


marriage—Opinion of expert 

Per Sulaiman. C J. — Where a marriage is challenged 
on the ground of non-observance of certain rites, a 
Court is not bound to accept the opinion of a religious, 
expert, however high he may be placed in Church. 
The duty is on the Court itself to decide whether the 
marriage was void or not. A.I.R. 1934 All. 273 = 
1934 A. L.J. 1129 = 56 All. 428 = 3 A. W.R. 70 
= 153 Ind. Cas. 733. 

-S. 45—Scope—Liter at ore. 

In copyright cases, it is not permisible to admit as 
evidence the opinion of literary gentlemen that the 
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defendant did copy from the plaintiff’s book This is 
not a matter for expert testimony at all. A.I.R. 1933 

P. C. 26=64 M. L. J.i93=37 L. W. 314 = 1933 A.L J. 
393 — 14 2 Ind. Gas. 815 (P.G ). 

-S. 45—Scope—Type-written document—Expert 

evidence, value of. 

The opinion of an expert to the effect that one docu¬ 
ment has been type-written on the same machine as 
another document is not admissible under S. 45. It is 
for the Legislature to consider whether the section 
should not be amended ; but as it stands, it does not 
includes such expert opinion. 

The idenity of the machine on which two letters have 
been type-written would not by itself show that the 
writer of the two is one and the same person. But 
such a conclusion may be drawn from additional 
evidence, e.g., internal evidence afforded by the docu¬ 
ment, or external circumstances, or the continuity of 
the correspondence passing between the sender and the 
addressee. A.I.R. 1933AH. 690 = 1933 A. L. J. 799 = 34 
Gr. L. J. 967=55 All. 1040 = 145 Ind. Cas. 481. 

-S.47—Scope and interpretation—“Habitually.” 


compare the general shape of footprints found with the 
shape of impressions taken from the feet of the person 
suspected. Even in this limited comparison, one has 
not the same certainty as one would have in comparing 
finger prints, because foot impressions vary considerably 
according to the circumstances under which they are 
made. Footprints made when a person is walking slowly 
or fast or running slowly or fast or jumping, all create 
differences which are material. Moreover, a footprint 
taken after a person has walked a considerable distance 
is larger than a footprint taken when a person has been 
at rest. 

One generally expects the evidence of an approver to 
be rich in detail and colour, consistent within itself and 
not having any important contradictions when compared 
with other statements made by him earlier. Such evi¬ 
dence carries conviction to the mind, so that a Court feels 
that very little other evidence is necessary to satisfy it 
beyond all reasonable doubt that the approver’s story is 
true. But where it is bare and fails to so carry con¬ 
viction, then very substantial corroboration of the appro¬ 
ver’s story would be necessary before it would bepoisible 
to bring home the guilt of the accused beyond all rea¬ 
sonable doubt. 1949 M. W. N. 634=(i949) 2 M. L. 
J. 544. ' . bid 


The term “ habitually ” in S. 47 means “ Usually,” 
generally” or according to custom.’ It does not refer 
to the frequency of the occasions but rather to the 
invariability of the practice. 

The opinion of a record-keeper, who in the course of 
lis official duty has to examine and file papers sent to 
lim, is relevant to prove the hand-writing of a person 
.vhose papers are so filed, though the number of such 
capers may not be great. 89 Ind. Gas 1042=27 Bom. 
L.R. 1031=26 Gr. L.J. i474 = A.I.R. 1925 Bom. 429. 


S. 45—! 


Scope—Expert evidence—Trade marks 
at case—Evidence as to whether pur¬ 
chaser can be deceived. 

Evidence of experts or men in the trade cannot be 
given to show whether or not a combination is such as 
is calculated to deceive the purchase. It is a question 
entirely for the Judge. Evidence of facts which may 
assist the Judge to come to a conclusion whether one 
mark is a colourable imitation of another may be given. 
1899 A.G. 83 at 85, foil. 4 C.L.J. 286=10 G.WN. 107 . 

-S. 45—Scope—Expert evidence—On Hindu law, 

not admissible. 

Evidence of experts on questions of Hindu law (not 
being foreign law) is not admissible. (1904) 16 M.L.J. 
178=29 M 437 =1 M.L.T. 12. 

12. Tracker. 

-Ss. 45 and 133—Evidence of footprint expert 

—Value—General nature of approver evidence. 

The opinion of a footprint expert is not admissible 
as evidence. If the Court is to make any use at all of 
footprint impressions, it must be satisfied from a com¬ 
parison of the various footprints that they are those of 
the persons whom the expert says they are. The value 
of evidence with regard to footprints is obviously very 
much less trustworthy than evidence with regard to 
finger prints. In examining a finger print, one not 
merely compares the general configuration of the finger 
and all the lines on it, but one is able to study such 
minute details as the bifurc^ 'ions and junctions of the 
ridges and the relative positions on those ridges of the 
sweat pores. With regard to footprints, one can only 


45 —Foot-print—Nature of evidence. 

Mere fact that foot-prints tally with those of the 
accused’s shoes is not sufficient. Evidence must show 
that the marks had some peculiarity which was found in 
the shoes of the accused and would not be found in most 
other shoes. A.I.R. 1943 Bom. 458=45 Bom. L.R. 884 
=45 Gr. L.J. 221=1. L. R. ( 1944 ) Bom. 25=210 
Ind. Cas. 362. 

| 4 t y b • 

-S. 45 —Tracker—Foot-print expert—Evidence 

of—Value of. 

Experts in foot-prints are not recognized by the Evi¬ 
dence Act, but these can be no doubt that a Magistrate 
is entitled to take into consideration the evidence of a 
person who has seen a foot-print and taken the foot-prints 
of the accused and found that they are very similar. 
That evidence is not, however, sufficient to bring home 
the offence to the accused in the absence of further 
knowledge regarding the differences between one foot 
and another. A.I.R. 1942 Mad. 452 (2) =55 L.W. 231 
(i) = i942 M. W.N. 293=43 Gr. L.J. 702 = 200 Ind. 
Gas. 594. 

-Ss. 45,7—Evidence of trackers—Admissibi¬ 
lity. 

Evidence that there were foot-prints at or near a 
scene of offence or that these foot-prints came from * 
particular place or led to a particular place, is re ^ ev ^. 
evidence under S. 7, Evidence Act, and the statement* 
as to th**se facts made by persons skilled in idenuiymg 
foot-prints are not excluded by S. 45, Evidence Act. T 
words ‘science* or ‘art* in S. 45, are to be construe 
widely. The amendment relating to finger impresSio 
does not operate to limit in any way the wide meaning* 
which should be given to the expressions ‘science 
‘art’. Whether a particular tracker called upon to as p 
is or is not an expert in this art or science, is, of cour » 
a matter to be decided by the Judge or Magistr » 
before reliance can be placed upon his evidence, d 
if it is established to the satisfaction of the Court 
the tracker is a person capable of distinguishing 
identifying foot-prints, there is no reason why bis 
dence should not be given such consideration as it j 

deserve. A.I.R. 1942 Sind n=I.L.R. (1941) 

=43 Cr. L.J. 308=198 Ind.Cai.no. 
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S . .u—Tracker—Comparison of foot-prints two 
months after occurrence—Original tracks nor 
preserved—Value. 

Where a tracker compares the admitted footprints of 
the accused with the impression left on him of the foot¬ 
prints which he saw when he first went to the spot, and 
this is made about two months after the occurrence and 
the original tracks had not been preserved, the tracker’s 
evidence is of little value. A.I.R. 1933 Lah. 299 = 35 Cr. 
L.J. 610 = 148 Ind. Cas. 72. 

13. Value of. 

-S. 45—Value of—Interested expert. 


liable to make mistakes. At the same time, if a person 
with special professional qualifications such as a doctor 
or an engineer, is called in to make professional exa¬ 
mination of a person or a building, and is then asked 
to give the results of his examination as evidence in 
Court, it is hardly fair to treat him a« being on the 
same footing as those persons who may be said to make 
a profession of giving evidence, nor is it necessary to 
suppose that he must necessarily be suffering fiom un¬ 
due bias merely because he has professional qualifica¬ 
tions. A.I.R. 1940 Lah. 505=42 P.L.R. 616=192 Ind. 
Cas. 747. 

-S. 45—Value of—Medical witness —Evidence 

relying on text-books. 


There cannot be any more unsatisfactory evidence than 
that of an interested party called as an expert. A.I.R. 
1945 P.C. 174=1945 O-W.N. 287=1945 M.W.N. 634 
=221 Ind. Cas. 587=26 P.L.T. 27g.( P«C ). 

-S. 45—Value of—Determining market value of 

land acquired. 

In considering the fair market value of the land under 
acquisition, the evidence of expert witnesses is generally 
of assistance to the Court but it has also its limitations. 
Every expert witness has his own 6et of conjectures of 
more or less weight according to his experience and 
personal sagacity with the result that the enquiry bounds 
with uncertainty and gives more than ordinary room for 
guess work. Further, the expert witness sometimes 
begins with a predetermined conclusion, and tries to 
adjust his figures, his answers and his conjecture to that 
conclusion. A.I.R. 1942 Bom. 105=44 Bom. L.R. 57 = 1. 
L.R. (1942) Bom. 403=200 Ind. Cas. 661. 

——S. 45—Value—Expert—Weight to be attached. 

Great weight should undoubtedly be attached to the 
testimony of an expert witness such as a doctor but his 
opinion may be discarded if there are good grounds for 
doing so. A.I.R. 1942 Cal. 239 = 74 C.L.J. 423=43 Cr. 
LJ. 565=199 Ind. Cas. 610. 

-S. 45—Value of. 

Experts in foot-print are not recognised by the Evi¬ 
dence Act but there can be no doubt that a Magistrate 
is entitled to take into consideration the evidence of a 
person who has seen a foot-print and taken the foot¬ 
prints of the accused and found that they are very 
similar. That evidence is not, however, sufficient to 
bring home the offence to the accused in the absence of 
further knowledge regarding the differences between one 
foot and another. A. I. R. 1942 Mad. 452 (2) = 1942 
M.W.N. 293 = 55 L.W. 231(0=43 Cr. L. J. 702=200 
Ind. Cas. 594. 


- 45 —Value of—Deliberate opinion of doctor 

conducting autopsy that nature and number of 
wounds Indicated that either there was deep mo¬ 
tive for murder or murderer must have been in- 
eane—Admissibility. 



The deliberate opinion of a doctor who conducted the 
autopsy that from the nature and number of the injuries 
cm the body of the deceased which he had examined, 
there must have been either some deep seated motive for 
the murder or the offender mutt have been insane, is 
admissible in evidence. A.I.R. 1941 Mad. 326 = 1940 
M.W.N. 963=52 L.W. 689=42 Cr. L.J. 558 = 194 * nd - 
339 . 


—*• 45— Value of—Expert witness—Hie evidence 
w *• oe tested. 

Che evidence of an expert witness has to be tested like 
it of any other witness for evci e xp ert witnesses are 


Where a medical witness gives evidence relying largely 
on statements in text-books as to the time ol the death 
from the appearance of blisters on the dead body, the 
theoretical evidence of this description is not o!' value 
unless it is exhaustive with regard to all possible circums¬ 
tances. A.I.R. 1940 Mad. 710=1940 M.W.N. 86 = 1 . 
L.R. (1940) Mad. 254 = 52 L.W. 981=42 Cr. L- J. 582 
= 194 Ind. Cas. 527. 

-S. 45—Value of—Evidence of Police dog. 

The evidence of the behaviour of the Police dog to 
establish that the smell of a certain person who has been 
in one place is the same as that which the dog points 
out, is completely irrelevant. A.I.R. 1940 Pesh. 47 = 42 
Cr. L.J. 259= 192 Ind. Cas. 246. 

-S. 45—Value of—Eye-witnesses—Unreliable. 

Where the evidence given by eye-witnesses was not 
relied upon, track evidence together with the oral con¬ 
fession made to an Honorary Magistrate was in the 
circumstances of the case, held insufficient to turn the 
scales against the accused. 42 P.L.R. 559 - 

-S. 45—Age — Value of — Statement of doctor as 

to age based upon certain physical peculiarities 
—Whether legal proof. 

It is true that a doctor is in a better position to form 
an opinion about the age of a person than a layman, 
but the statement of a doctor is no more than an opinion. 
When, from his statement, it does not appear that he 
brought any scientific knowledge to bear upon his opi¬ 
nion, where the doctor has relied entirely on certain 
physical peculiarities, such as teeth, etc., his statement 
is not a legal proof but a mere opinion. A.I.R. 1939 All. 
708=1939 A.L.J. 980 = 41 Cr. L.J. 142 = 1.L.R. (1939) 
All. 871 = 1939 A.W.R. 693= 185 Ind. Cas. 271. 

-S. 45—Value of Expert evidence Apprecia¬ 
tion of. 

The value of the opinion given by an expert, depends, 
to a great extent, upon the materials put before him and 
the nature of the questions that are put to him. The 
criticism that the expert speaks from an impregnable 
fortress hardly holds good to-day. Exp' i ts are always 
ready to explain the reason for their opinions; and 
Judges are entitled to attach little or no importance to 
their evidence if the explanations given are not satis¬ 
fying. A.I R. 1939 Mad. 283=1938 M.W.N. 962 = 40 
Cr. L.J. 483 = 181 Ind. Cas. 364. 

- S. 45 — Value of— Expert. 

Where handwriting experts have been produced by 
both the parties, their evidence is of little help when 
each of them supports the case of the respective party, 
A.I.R. 1939 Oudh 213=1939 O-W.N. 581 = 182 Ind, 
Cas. 190. 
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45 —Value of—Witnesses having diplomas 
and experience in telephony and engineering— 
Evidence. 

Telephony is a science or art and the witnesses’ 
knowledge of the telephone and of engineering generally 
places them in a special position and makes them com¬ 
petent to express an opinion upon articles and matters 
which are largely in use in the department of the tele¬ 
phone and of engineering generally. The evidence of 
these witnesses is relevant and admissible as opinion of 
experts, and where they hold diplomas in telephony and 
engineering and have great experience, the expert evi¬ 
dence of these witnesses is entitled to a very consider¬ 
able weight. A. I. R. 1939 Sind 245 = 184 Ind. Gas. 
359. 

-S. 45—Value of. 


In determining market value of land in proceedings 
under S. 23, Land Acquisition Act, the opinion of 
experts is evidence but its value is not great and it 
would be unsafe to place much reliance on this kind 
of evidence unless it is supported by or coincided with 
other evidence. Where, in a case not only is the evi¬ 
dence of experts not supported by or coincident with 
best evidence in the case but there is divergence and 
disagreement on material points between evidence of 
experts their evidence should not be relied upon. 

A.I.R. 1938 Sind 225 = 179 Ind. Cas. 359 * 

_^_Value of— Expert evidence—Conviction. 

The opinion of an expert has a corroborative value 
only and is useful for ascertaining whether the direct 
evidence is true or not. It is absolutely unsafe to base 
a conviction on that opinion only, when there is no 
other evidence in the case ; for it can never be said with 
certainty that the weapon with which the crime is said 
by the expert to have been committed, though found in 
possession of the accused person, was in his possession 
when the offence was committed. A.I.R. 1937 Pesh. 99 
0=39 Gr. L.J. 234=172 Ind. Gas. 540. 

-Ss. 45, 5t—Value of—Expert opinion—Basis 

of opinion should be put before the Court. 

The opinion of an expert by itself may be relevant but 
would carry little weight with a Court unless it is sup¬ 
ported by a clear statement of what he noticed and on 
what he based his opinion. The expert should, if he 
expects his opinion to be accepted, put before the Court 
all the materials which induced him to come to his con¬ 
clusion, so that the Court, although not an expert, may 
form its own judgment on those materials. The mere 
mention, that a certain kind of test known as Binet and 
Simon tests were applied and certain results were obtain¬ 
ed, might be relevant as a piece of evidence but would 
not be conclusive. A. I. R. 1934 All. 273 = 56 A. 428 = 
1934 A.L.J. 1129=3 A.W.R. 70 = 153 Ind. Cas. 733. 

-S. 47 Value of—Evidence, held insufficient to 

prove handwriting. 

The only witness examined to prove a particular letter 
to be in the handwriting of the accused H, stated : “I 
have no writing of H with me. I have no correspon¬ 
dence with him. From a single letter, I would not be 
able to identify the handwriting of any person. I was 
not particularly friendly with H” : 

Held, that the evidence was hardly sufficient to prove 
that the letter was written by H. A.I.R. 1934 Nag. 204. 


-S. 45—Value of—Evidence of interpreters. 

The evidence of translators of Hindu Law texts who 
assume the role of interpreters is not admissible in 
evidence when the questions raised are not questions of 
foreign law .A I.R. 1 1933.Pat. 306=14 P.L.T. 1 (Sup.) = 
12 Pat. 359=145 Ind. Cas. 1. 

-45. 5 —Value of. 

The opinion of experts as to the market value of a 
land is evidence but its evidential value is not great 
inasmuch as the value of experts’ opinion depends upon 
the facts on which it rests and validity of the process 
by which the conclusion reached. A.I.R. 1933 Sind 
124=143 Ind. Cas. 699. 

-S. 45—Value of—Handwriting expert. 

Evidence of the genuineness of signature based upon 
the comparison of handwriting and of the opinion of 
experts is entitled to proper consideration and weight. 
But of all kinds of evidence admitted in a Court, this is 
the most unsatisfactory. It is so weak and decrepit as 
scarcely to deserve a place in our system of juris¬ 
prudence. A.I.R. 1931 Lah. 408=32 Cr. L.J. 818 = 132 
Ind. Cas. 185. 

-S. 45— Value of—Evidence on commission. 

Expert evidence on commission loses much of its value. 
108 Ind. Cat. 369=9 A. I. Cr. R. 561 = 10 L.L.J. 235= 
29 Cr.L.J. 377=A. I. R. 1928 Lah. 533. 

-S. 45—Value of expert evidence. 

Expert evidence by itself is not sufficient to base a 
conclusion. 113 Ind. Cas. 6g8=A.I.R. 1928 Pat. 568. 

-S. 45—Value of—Expert opinion. 

An opinion of an expert witness not based on any well- 
defined inexorable laws of nature cannot be taken as 
decisive especially where there is direct evidence opposed 
to it. 96 Ind. Cas. 641=27 Cr.L.J. 977=A. I. R. 1926 
Lah. 313. 

-S. 45—Value of—Land Acquisition Act, S. 23— 

Expert’s evidence is useless if unsupported by data. 
11 C.W.N. 875, ; 10 Bom. L.R. 9 ° 7 » ; 33 Bom. 

325, Foil, 79 Ind. Cas. 74=5 Lah. 227= A. I. R. i 0 2 4 
Lah. 548. 


J. 45—Value of—Expert evidence—Value—Opinion 
of an expert is not infallible—He is likely to be partial 
to the party citing him. 11 W. R. Gr. 25, Foil, 59 
Ind. Cas. 220=3 L.L.J. 110 = 12 P.L.R. i92i=A.I.R* 
1921 Lah. 126. 

-S. 45—Expert evidence—Value of. 

Evidence of an expert should be approached with 
considerable care and caution, especially where much 
depends upon such evidence. (1905) 1 C.L.J. 385* 


I. 45—Value of Per Stanley, J. 

In the case of expert witness there exists a tendency 
to support the view which is favourable to the side 
which employs them so that it is difficult to get from 
them an independent opinion. (1902) 29 C. 323=6 C- 
W. N. 495. 

14. Miscellaneous. 


S. 45—Appreciation of 


ice. 


In assessing the relative value of the testimony of 
expert witnesses, as compared with witnesses of fact, 
their demeanour, their type, their personality, and the 
impression made by them upon the trial Judge— e. g 
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whether, they confined themselves to giving evidence 
or acted as Advocates—may powerfully and properly 
influence the mind of the Judge who sees and hears 
them in deciding between them. These advantages are 
denied to the Court of Appeal. A.I.R. 1936 P-C. 154 
= 1936 M.VV.N. 432=1936 A.L.J. 638=1936 A.W.R. 
606 = 44 L.W. 67=162 Ind. Cas. 426 (P.C.). 

-S. 45—Palm impressions. 

Opinion of expert as to identity of palm impression 
is admissible. 108 Ind. Cas. 598 = 52 Boms 223 = 30 Bom. 
L.R. 321 = 29 Cr.L.J. 410=10 A.I. Cr. R. 84=A.I.R. 
1928 Bom. 158. 

-S. 46. See EVIDENCE ACT, Ss. 45 — 47 - 

-S. 47. See EVIDENCE ACT, Ss. 45 — 47 - 

-Ss. 48 . and 49—Applicability—Statement of 

dead persons. 

Ss. 48 and 49 of the Evidence Act do not deal with 
the statements of dead persons or persons who cannot 
be found. Such cases are dealt with by S. 32. 22 Luck. 
522 = 1947 O.W.N. 421 = A.I.R. 1948 Oudh 307=1947 
A.W.R. (C.C.) 301 = 1947 O.A. (C.G.) 301. 

— -—Ss 48, 49 —Statement of dead person—Statements 
made by deceased person’ after the controversy had 
arisen and therefore inadmissible under S. 32 are admis¬ 
sible under Ss. 48 and 49, Evidence Act. A.I.R. 1033 
Oudh 246 = 10 O. W. N. 268 = 17 R. D. 274 = 8 Luck. 
445=190 Ind. Cas. 282. 

-Ss. 48, 49 —Statement of dead persons—The value 

of evidence admissible under Ss. 32, 49 and 60, Evi¬ 
dence Act depends on the character of witnesses who 
depose to what they heard from deceased person and 
also on the character of the deceased and whether 
they were expressing their own opinion or merely re¬ 
peating hearsay. A. I. R. 1933 Sind 213=150 Ind. 
Cas. 266. 

-Ss. 48 and 35—Statements contained in Riwaj- 

i-am—Admissibility anti value of. 

Answers to questions put to the representatives of 
tribes contained in the Riwaj-i-arn are clearly admissi¬ 
ble under S. 48, Evidence Act, being the opinion as to 
the existence of a general custom or right of persons 
who would be likely to know of its existence if it existed. 
They are also admissible under S. 35 of that Act, as 
entries relating to a relevant fact contained in what 
may be regarded as a public record made by a public 
servant in the discharge of hiB duty. Indeed the state¬ 
ments contained in the Riwaj-i-am form strong piece 
of evidence in support of the custom therein entered 
subject to rebuttal. 52 P.L.R. 369. 

S. 48—Riwajiam—Answer contained in Ma¬ 
nual of Customery Law of district, admissibility. 

The answers (riwajiam) contained in a manual 
compiled by Mr. (afterwards Sir) James Wilson, called 
• General Code of the Tribal Customs in the Shalpur 
DUtr:ct, published in 1896, are clearly admissible in 
proof of custom under S. 48, being the opinion as to 
existence of a general custom or right of persons 
who would be likely to know of its existence. 68 I.A .1 = 
» « i 1 ^ 1 P.C. 21 —I.L.R. (1941) Lah. x 54=42 Bom. 

L.R. 43 a= 43 «P.L.R. 3 i8=I.L.R. (1941) Kar. (P.C.) 22 
bup. = i94, A. L. J. 530=1941 A. W. R. 314 = 193 Ind. 
*36 (P.C.). 

B—F. Y. D.— 2 H 


-S. 48—Proof of—Statement of, in wajib-ul-arz 

circa i860 —Value of—Statements in nature of tra¬ 
ditions—Held, pedigree on which appellant based 
his claim was not proved—Practice—Appreciation 
of evidence in lower Courts. 

Unless pedigrees drawn up circa i860, can be shown 
to have been derived from earlier and more authentic 
documents, the evidence which they afford is at best 
evidence of traditions; in so far as the statements are 
interested or contradictory or disputed, they rapidly 
lose value. The fact that in a wajib-ul-arz such a 
pedigree is given in the course of the account of the 
village history does not (necessarily, at least) transmute 
it into something higher than tradition. Where the 
tradition has been ascertained with reasonable certainty 
a proper value must be given to it on questions of pedig¬ 
rees. and it may be sufficient of itself: but the fact 
that a case is difficult of proof does not dispense with, 
proper proof, and in many cases, there is good reason 
to record traditions as poor and teacherous material. 
The nature of the evidence is such as to have substan¬ 
tial value only if the statements of tradition can be 
seen to be an expression of the information possessed by 
persons having special means of knowledge at a time 
when they had no interest to serve one way or another 
and were not taking sides as to any matter then in 
controversy : 

Held, that the pedigree was plainly untrue on seve¬ 
ral matters and went contrary to the appellant’s case. 
That they should select particular points from it which 
favour their case may be permissible, but as evidence 
was not impressive. If the pedigree was admissible at 
all it wou.d seems to be so only as an admission: 

Held, further that while fully appreciating the 
injustice that might be done to the appellant if the 
standard of proof be raised too high, their Lordship 
could not but conclude, upon a review of the docu¬ 
mentary evidence as a whole, that the careful criticism 
of the Judges in the Chief Court was sufficient to jus¬ 
tify their refusal to hold the appellants* case establi 
shed and demonstrated the interested the interested 
uninformed and inconsistent characeer of the evi¬ 
dence in favour of the tradition upon which the 
appellants relied- The links in the chain of descent 
upon which the appellant based his claim which the 
Chief Court regarded as weak were, in their Lord- 
ships’ judgment, really weak. A. I. R. 1937 P- C. 310 
= 3 B. R. 782 = 1937 O. W. N. 845=31 S. L.R. 702 = 
1937 A.L.J. io22 = (i937) 2 M.L.J. 77 2==I 937 A.W.R. 
1049=170 Ind. Cas. 335 (P.G.). 

-S. 48— Statement in settlement report. 

Statement in sifton settlement Report, as to the 
non-transferability of ‘dwami thicka’ is admissible 
uet.er Ss. 48, 57 (i 3 ) and S. 32 of the Evidence 

Act. A.I.R. 1937 Pat. 463 = 18 P. L. T. 575 ^ , 7 1 
In Cas. 115. 

-S. 48—Inheritance. 

Tribal or family custom as to inheritence—Evidence 
of members of famiiy or tribe is relevant—Specified 
instances are unnecessary. 172 Ind. Cas. 91 455 = 52 
I. A. 379 = 3 O. W. N. 93 = 6 Lah. 502 = 30 C. W. N. 
506 = 6 L.R. A. P. C. igo=A.I.R. 1925 P. C. 267 = go 
M.L.J. 637 (P.C.). 

-Ss. 48, 49, 60 —Family custom—Opinion—Basis 

of opinion—Information of deceased. 

A statement by a witness of his opinion on the existence 
of his opinion on the existence of a family custom and 
as the grounds of that opinion of information derived 
from deceased persons is admissible in evidence, but 
it must be the expression of independent opinion 
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based on hearsay and not mere repetition of hearsay. 
The weight of such evidence would depend on the 
position and character of the witness and of the Per¬ 
sons on whose statements he has formed his opinion. 
5 G.VV.N. 33 = 23 A. 37= 10 M.L.J. 267 = 2 Bom. L.R. 
831=17 I.A. 238 (P.C.). 

- S. 48—Opinion of the Bar —Admissibility. 

Quaere.—Where the opinion of the Bar as to the 
adoption of special customs of a Hindu family by sects 
of Mahomedans is admissible under S. 48 of the Act. 41 
Bom. 181 = 17 Bom. L.R. 799 = 31 Ind. Cas. 106. 


49— Opinion—evidence—Validity. 

Opinions of the members of Malabar, Tarward 
about the status of the family do not affer the real 
status of the family. (1911) 1 M. W. N. 281=9 Ind. 
Cas. 849. 

-S. 49—Usages of body of men. 

The words “usages of any bodv of men’* in S. 49 
do not cover inferences or conclusions that may be 
drawn on the basis of past experience. 13 P. R. 1914 
Cr. = i6 Cr. L.J. 33 = 223 P.L.R. .915=26 Ind. Cas. 
625. 


——Ss. 48, 60 —Scope. 

Section 48 when read with S. 60 requires that the 
person who holds the opinion should be called as a 
witness. A.I.R. 1933 Oudh 246= 10 O.W.N. 268=17 
R.D. 274=8 Luck. 445=150 Ind. Cas. 282. 

-S. 48—Value and sufficiency of expert evi¬ 
dence—Second appeal. 

The opinions of expert is relevant but not conclusive 
as to the matters to which they relate and their value 
and sufficiency cannot legitimatcy form the subject of 
consideration and scrutiny in second appeal. A.I.R. 
1935 All. 501 = 1935 A.W.R. 429=157 Ind. Cas. 30. 

-S. 49—Document making gift of piece of land 

and relinquishment of reversionary rights not 
registered—Admissibility for proving relinquish¬ 
ment. 

Where an unregistered document executed by a rever¬ 
sioner contains relinquishment of reversionary right and 
also an agreement to make a gift of a piece of land to 
the donee, even if the document requires registration 
so far as the gift is concerned it can be admitted in evi¬ 
dence for the collateral purpose of proving the relin¬ 
quishment of reversionary rights under S. 49, Evidence 
Act. A.I.R. 1939 Lah. 414=187 Ind. Cas. 865. 


-Ss. 49, 60 —Evidence of usage. 

• Evidence which represents the opinions of persons 
having special means of knowledge based on informa¬ 
tion derived from deceased members of the family is 
admissible under Ss. 49 and 60, Evidence Act. 23 A. 37. 
foil. 1904 A. W.N. 244 = 27 A. 203 = (igo|) 2 A. L.J^ 
720 . 

- S. 49 —Wajib-ul-arz. 

Interpi cation of wajib-ul-arz by some members of 
family is admissible when custom applicable to that 
family as entered in the wajib-ul-arz is in question. 
87 Ind. Cas. 8=A.I.R. 1925 Oudh 688. 

-S. 50. 

Synopsis. 

x. Adoption. 

2. Legitimacy. 

3. Marriage. 

4. Scope and applicability. 

x. Adoption. 

-S. 50—Adoption—Validity—Presumption from 

long acquiescencee by members of adopting family 
—Need for clear evidence of such acquiescence. 


# 

S. 49 Satta gambling—Slips found in posse¬ 
ssion of accused unintelligible—Police Officer, 
if can merely give opinion that such slips must 
be records of gambling transaction. 


Under S. 49, Evidence Act, a Police officer migh 
give evidence that he has had a long experienc 
amongst people who indulged in satta gambling in s 
particular district and that from that experience, sup 
ported by instances which he should be prepared to giv 
so as to establish his means of knowledge, he was satis 
fied that a system or code prevailed among sucl 

persons and he might ihen express an opinion (whicl 

would be relevant under the section) that the slips h 
question were prepared in accordance with that systen 
or code and had a certain meaning. But he is no 
entitled merely to express the opinion that unintelligib! 
documents found in the room of a man charged wit] 
gambling must be records of gambling transactions. I 
is for the Court to decide what the documents mear 
and opinion on the matter can only be relevant- 
made so by the Legislature. A. I. R. 1037 Bom. 38^=2 

B °“* L ‘ R * T 6 j 3 Ti I ‘*‘ R ’ ( ig 37 ) Bom. 670=38 Cr? L.J 
1047 = 171 Ind. Cas. 282. J 

* s - 49 —Opinions of dead. 

lin 9 j! n i on of dead person cannot be proved sav 

C L T S - , 32 3 ; * All. 37 , Foil. 82 Ind. cL 886=4 
C.L.J. 33 i=A.I.R. 1925 Cal. u6. 4 


. Where the fact of adoption has been acquiesced in by 
the members of the adopting family for a long period 
there is a very strong presumption in favour of the 
validity of the adoptien and the burden is very heavy on 
the person who challenges the adoption. But this prin¬ 
ciple has no application if there is no clear evidence to 
the effect that for a long period the parties behaved ©n 
the footing that the adoption had been recognised 
A.I.R. 1949 Orissa 27. 

-8. 50—Adoption. 

Section 50 -excludes evidence of mere rumour or 
gossip to the effect that an adoption has taken place or 
that such and such person has no adopted son. A.I*R» 
1941 Rang. 276=1641 Rang. L.R. 445=198 Ind. 
Cas. 42. 

-S. 50 — Adoption—Evidence of repute—Nature 

of. 

Section 50, Evidence Act, sets out the conditions when 
an opinion as to relationship is relevant. Such opinion 
must be expressed by conduct and it must be the opinion 
of a person who, as a member of the family or other¬ 
wise, has speeial mean * of knowledge on the subject. 
Evidence of notoriety of vi adoption must be evidence 
of a number of people who, owing to their circumstance* 
are in a position to say what was the attitude of the 
alleged adoptive parents towards the claimant. A. I* R* 
1936 Rang. 5 x 8=67 Ind. Cas. 362. 
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B-_Ss. 50, 32 (5)—The statement of a witness on the 

question of relationship can be admissible either under 
S. 32 (5), of S. 50, Evidence Act. A.I.R. 1934 All. 
117 = 151 Ind. Cas. 338. 

2 . Legitimacy. 

_S, jo—Legitimacy—Opinions of relations and 

members of the family. 

On a question of legitimacy, the opinions of relations 
and members of the family are entitled to weight. 38 All. 

627=13 M. L. J. 607 = 14 A. L.J. I248—19 O. C. 
102 = 18 Bom. L. R. 103 = 21 C. W. N. t 3 o = (i_ 9 i 6 ) 

2 M. W. N. 577=21 M. LIT. 40 = 1 Pat. L- W. 157 — 
4 . 0 . L.J. 22=25 C. L.J. 363=6 L. W. 378=lo Bur. 
L.T. 140=43 I. A. 212 = 36 Ind, Gas. i 2 q (P. G.) (On 
appeal from 14 O- C. 356 = 13 Ind. Gas. 882). 

-S. 50—Legitimacy—Recognition of marriage 

by all relations, etc.—Presumption of. 

Where a man and woman, were proved to have been 
recognised by all persons concerned, as man ant*, wife, 
so described in important documents and their daughters 
were, respectably married as would be natural in the case 
of legitimate children. 

Held, that these facts, following upon a ceremony of 
marriage which undoubtedly took place, though its 
validity attached, afforded an extremely strong presump¬ 
tion in favour of the validity of the marriage and 
legitimacy of its offspring. The like presumption applies 
to the question whether the formal requisites of a valid 
marriage ceremony were satisfied. 3 S Cal. 700 = 15 
C. W. N. 9o = (t9io) 2 M. W. N. 3i=i3 Bom. L. R. 
534=14 G. L J. 72 = io M. L. T. 53 = 21 M. L.J. 933 
= 11 Ind Cas. 5o2 (P. C.). 

-S. 50 — Illegitimate. 

The onus of proving that plaihtiff is an illegitimate 
■son in a suit by the illegtimate son for partition or 
maintenance is upon the plaintiff and is alleged paternity 
might be established like any other disputed question 
of relationship (vide S 32 Cl. 5 and s - 5°, Evidence 
Act.. (1903) 27 M. 32. 

3 . Marriage. 

-S. 50—Marriage—Evidence as to non-existen- 

«f marriage—If admissible. 

Qaaerel —Whether, under S. 5 o of the Evidence Act* 
evidence of non-existence of marriage is admissible- 
I. L. R. (1949) Gut - 527- 

-S. 50—Marriage—Statement of witness that 

certain man and woman were regarded as man 
And wife by members of locality—Admissibility. 

A statement by a witness that a certain man and a 
•woman were regarded as man and wife by the members 
of the locality, does not come within the purview of 
S. 50 of the Evidence Act. At the utmost this 
amounts to an expression of opinion, but according to 
the words of the section only that opinion is relevant 
which is expressed by conduct. 50 P. L. R. 131 = 
A.I.R. 1949 E. P. 35. 



A reputation about marriage can only be established 
by means of evidence admissible under S. 50, Evidence 
Act. A.I.R. 1940 Rang. 181 = 1940 Rang. L. R. 562 
*■193 Ind. Cas. 49. 


-S. 50—Maraiage — Requirements under 

Marniage, proof of. 

Mere statements that a person or is not married 
are not admissible under S. 5 o, Evidence Act 
what the Court wants under S. 50, Evidence Act is 
opinion expressed by conduct of any person who, as as 
member of the family or otherwise, has special means 
of knowledge of the relationship. A.I.R. 1937 Sind 126 
= 3 i S. L. R. 71 =169 Ind. Cas. 685. 

-S. 50—Marriage—Evidence of marriage that 

couple regarded as husband and wife, legality of. 

Where all that the witnesses state about the tactum of 
marriage is that the couple were regarded by the 
brotherhood as husband and wife, the evidence does 
not come within the purview of S. 50, Evidence Act as 
it is not opinion expressed by conduct as to the existence 
of such relationship of any person who is a member of 
the family or otherwise had special means of knowledge. 
Such evidence is altogether inadmissible in evidence. 
A.I.R. 1933 All. 130=1942 A.L.J. 208=143 Ind. Cas. 
815. 

-S. 50—Marrige—Proof of. 

Proof of by character and conduct of relatives of 
parties is not correct. 117 Ind. Cas. 17 = 1929 A. L.J. 
465 = 33 C. W. N. 645 = 31 Bom. L.R. 846 = 6 O. W.N. 
517 = 56 I. A. 201 =50 C. L. J. 89=30 M. L. W. 97 = 
1929 M. W. N. 676=10 Lah. 725 = 31 P. L. R. 1 = 
A.I.R. 1929 P. C. 135 = 57 M. L. J. 366. 

-S. 50—Marriage. 

A court under the provisions of S. 50 while not 
directed to exclude evidence of opinion as expressed by 
conduct to prove such a marriage is directed not to 
base a finding that such a marriage has taken place 
upon the evidence of opinion alone. 100 Ind. Cas. 
538 = 4 O. W.N. 172 = 28 Cr. L.J. 311=7 A-I. Cr. R. 
436 = A.I.R. 1927 Oudh 140. 

-S. 50—Marriage—English Law and Indian Law 

= General reputation of marriage relationship. 

S. 50 enacts a rule different from the law in England. 
According to English Law general reputation is 
admissible to establish the fact of parties being married 
but S. 50 is limited to opinion as expressed by conduct. 
91 Ind. Cas. 46'2=A.I.R. 1926 Mad. 475. 

-S. 50—Marriage—Long co-habitation—Pre¬ 
sumption of marriage. 

Long co-habitation and conduct inconsistent with any 
other relationship would give rise to a staong presump¬ 
tion of the existence of a valid marriage, 21 Cal. 

666 and 8 L. B. R. 222. Foil. 96 Ind. Cas. 762=5 

Bur. L. J. i7=A.I.R. 1926 Rang. 90. 

-S. 5o—Marriage—Long co-habitation cannot 

establish marriage were proof to the contrary 
exists. 

The so-called sword wives of the Tanjore Raja were 
held to be mere concubines though permanent eon- 
cubines and though treated in many respects as legally 
married wives. 93 Ind. Cas. 705 = 48 Mad. 1= A.I.R. 
1925 Mad. 497. 

- S. 50— Marriage—Legality of- 

Where the question is as to the legitimacy of a certain 
type of marriage contracted by the members of a 
certain family much may be gathered from the treatment 
accorded to the the alleged wives and from the name 
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m which they speak of themselves in official documents 
and petitions and legal proceedings in which they were 
parties. Evidence of this kind is conduct admissible 
under S. 50 of the Evidence Act (Illustration B), as it 
shows the repute in which such marriage was held in 
the family. 93 Ind. Cas. 705=48 Mad. i=A.I.R. 
1925 Mad. 497. 

-S. 50— Proof of marriage. 

S. 50 requires direct proof of marriage in cases 
under S. 498, I.P.C. and conviction based upon opinion 
evidence in illegal. 14 N. L. R. 28 = 18 Cr. L. J. 1016 
=42 Ind. Cas. 760. 

-S. 50— Proof of marriage. 

•v A draft of a will written, not by the testator, but - 
by another, and containing no mention of the respon¬ 
dents as wife and daughter is inadmissible in evidence 
to prove the respondent’s relation to the testator. The 
fact that after an alleged nika marriage, in a will exe¬ 
cuted by the testator there was no mention of the wife, 
is, so for as it goes, an item of evidence against the 
marriage having taken place; but at best a piece of 
evidence, the cogency of which must depend on whether 
the circumstance of the marriage made it natural that 
the wife should be the object of the husband’s testa¬ 
mentary bounty and improbable that he should have left 
her to depend on her legal right to maintenance. (19 03) 

5 Bom. L.R. 475=7 C.W.N. 765 = 27 B. 485=30 I A . 
127 (P.C.). 


dence by the section must be shown to have ‘specia 

means of knowledge on the subject.’’ A.I.R. 1943 Cal- 

R - ( 1 94 2 ) 2 Cal. 299=75 G. L. J. 301=. 
46 C.W.N 729 = 205 Ind. Cas. 344. 

-S. 50—Scope. 


Relationship can be established either under S. 32 (*Y 
and (6) or under S. 50, Evidence Act, and unless a. 
piece of evidence comes within the four corners of these 
provisions of law, it cannot be acted upon by any Court.. 
A. I. R. 1940 Lah. 245 = 190 Ind. Cas. 597. 

S ' 50 Scope—The general reputatiou of a mam 
amongst the community may, no douht, be evidence in. 
mquines under s . no. Criminal P. C., the nature of 
which is such as to render admissible what persons who- 
^ ilTn > think of him. But this fact in no way 
nullifies the provisions ofS. 50, Evidence Act. A. I. R. 
1940 Rang. 181 = 1940 Rang L.R. 562 = 192 Ind. Cas.. 
49 * 


S. 50 Scope—Standard of special strictness. 
—Evidence of general reputation. 

No standard of special strictness is applicable to the.- 
proof of collateral relationships in India, and it cannot, 
be laid down us a general rule that where the plaintiff' 
claims as a collateral heir, he is bound to allege and 
prove his title through the common ancestor in all its 
stages. 


4. Applicability and scope. 

-S. 50, proviso—Applicability—Civill cases. 

Chaturvedi J. —The proviso to S. 50, Indore Evi¬ 
dence Act lays down nothing more than this that in those 
cases where marraige is an ingredient in an offence as 
in bigamy, adultery or the enticing away of a married 
woman, or in divorce cases, the fact of the marriage 
must he strictly proved. The proviso cannot be applied 
to ordinary civil cases where the fact of marriage or of 
divorce is in dispute. In civil proceedings a mere 
preponderance of probability, due regard being had to 
the burden of proof is a sufficient basis of decision. A.I.R. 
1950 Madh. B. 1. 


The. Evidence Act does not contain any express* 
provision making evidence of general reputation admis¬ 
sible as proof of relationship. A.I.R. 1937 P. C. 201 = 
39 P. L. R. 540=18 P. L. T. 471=46 L.W. 88=1937) 
O.VV.N. 724=39 Bom. L.R. 1005=31 S.L.R. 575 = 1937; 

M.VV.N. 1271 = 1937 A.w. R.ioio= 168 Ind. Gas. 881. 
(PC) 

-S. 50— Hearsay evidence. 

Mere hearsay evidence about relationship of 
parties is not admissible. I09 Ind. Cas. 774=- 
A.I.R. 1928 Lah. 824. 

-S. 50—Scope—Family conduct. 


— Ss. 50, 2 (1) —Applicability and scope— 

Relationship—Evidence of—Reputation, if admis¬ 
sible—Evidence of opinion expressed by codnuct 
relevancy. 

Reputation is simply a cumulation of ordinary “ per¬ 
ception testimonies ” heard and gathered and reduced 
to a single implied assertion. The special weakness of 
reputation is the anonymity of the original assertors. 
Hence all the considerations for hearsay testimony apply 
and such evidence is not admissible. 

While judging the relationship, the Court is permitted 
to take into consideration the “ belief” or “judgment” 
of a person, provided the requirements of S. 50 are 
satisfied. Section 50 makes o n ly “opinion” as relevant 
and enjoins how this opinion itself is to be proved. It 
is only “opinion as expressed by conduct” which is 
made relevant. In order to enable the Court to infer 
“ the opiniou,” the conduct must be of a tenor which 
cannot will be supposed to have been willed without the 
irnicr existence of the “ opinion.” It still remains for 
the Court to weigh such evidence and come to its owa 
opinion as to the factum probandum—as to the relation¬ 
ship m question. The opinion that is made relevant by 
the section is “ the opinion .. . . as to the existence of 
such relationaiip,” and not “the opinion as to such 
relationship.” The person whose opinion is made evi- 


Distribution and devolution of family property is* 
often very valuable evidence of “family conduct” 
under S. 50. 91 Ind. Cas. 462=A.I-R, 1926 Mad. 

475 - 

-S. 50— Applicability and scope—Reversioner- 

ship. 

Inam statements purporting to be filed on behalf* 
of a certain Hindu womnn but actually signed by 
her brother’s son are inadmissible on a question as 
to whether certain persons are her reversioners. 88 
Ind. Cas. 646=22 M. L. W. 73 = 1925 M. W. N~ 
ii7=A.I.R. 1925 Mad. 823=48 M.L.J, 467. 

-S. 50—Scope—Dispute about divorce. 

Where the question is whether A divorced B and* 
B’s marriage to C was valid, the conduct and 
opinion expressed by the parties concerned and of 
all the people of their caste is relevant under S. 50. 
63 Ind. Cas. 594=A.I.R. 1921 Nag. 71. 

-S. 50—Scope—Instancce of conduct. 

In questions of relationship, recital or omission 0!" 
the names of certain persons during ceremonies and 
the observance of. pollution, are instancesof conduct 
within the meaning of S. 50 so as to make them*, 
admissible in evidence. 26 Ind. Cas. no (Mad.). 
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_S. 51—Expert opinion—Ground for opinion 

to be ascertained. 

There is no doubt that the Excise Sub-Inspector is 
an expert in his own department and is able to distin¬ 
guish liquors, but the Court should. under S. 51 , Evi¬ 
dence Act, ascertain the grounds on which his opinion 
was based, so as to test it. A.I.R. 1935 Nag. 13 = 36 
Cr. L. J. 511 = 154 Ind. Cas. 341 . 

-S. 51—Opinion of expert as to validity of 

marriage. 

Where a marriage is challenged on the ground ox 
non-observance of certain rites, a Court is not bound to 
accept the opinion of a religious expert, however high 
he may be placed in Church. 1 he opinion of an expert 
by itself may be relevant but would carry little weight 
with the Court unless it is supported by a clear state¬ 
ment of what he noticed and on what he based his 
opinion. A.I.R. 1934 All. 273=1934 A.L.J. 1129 = 

3 A.W.R. 70 = 56 All. 423=153 Ind. Cas. 733 . 

-S. 51—Grounds of opinion. 

An expext may give an account of the experiments 
performed by him for the purpose of forming his 
opinion. A.I.R. 1933 All. 394 = 34 Cr.L.J. 754 = 1933 
A.L.J. 1617 = 144 Ind. Cas. 357 . 

-Ss. 52 to 54—General repute. 

In an action for damages, for libel or slander, 
evidence may be given in mitigation of damages to 
show that the plaintiff had general bad character. 
Similarly in Criminal prosecution wlic-re it is essential, 
in order to constitute the offence of defamation, that 
the person who makes or publishes the imputation 
complained ol, should intend to harm, or know or have 
reason to believe that the imputation will harm the 
reputation of the person concerning whom it is made 
or published, the question what reputation the com¬ 
plainant had is relevant. If it is proved that the 
complainant had a notoriously bad reputation as a 
bribe-taker, the imputation made as to his having 
taken a bribe on the particular occasion even if fake, 
could not damage his reputation as he had none to 
lose. 73 Ind. Cas. 805 = 4 Lah. 55 = 2 P.W.R. Cr. 1923 
= 24 Cr. L.J. 693 = A.T.R. 1923 Lah. 225 . 

-Ss. 53 and 167—Evidence of character. 

In a criminal trial the character of an accused person 
is wholly irrelevant unless the accused has given 
evidence of good character. The conduct of a Magis¬ 
trate in looking into the confidential police record of 
the accused maintained in the police station and 
allowing his judgment to be influenced thereby ?s 
therefore a violation of the fund., mental principles of 
ciiminal jurisdiction. 

(It was, however, held that ind- pendent of the police 
recoid there was other evidence on record sufficient to 
justify the conviction of the accused.) A.I.R. 1946 
Oudh. 233=1946 O.W.N. 232 = 224 Ind. Cas. 311 = 
47 Cr. L.J. 58 8 . 

-Ss. 53 and 54—General repute. 

In a proce eding under 110, Criminal P.C., it is 
not necessary that witnesses who speak to the general 
reputation ol the accused must be residents of the same 
village where the accused lived. Evidence of witnesses 
of other villages is certainly admissible in evidence. 
A.I.R. 1942 Oudh. 356=1942 O.W.N. 39 = 43 Cr. L.J. 
398= 1942 A.W.R. (C.C.) 51 = 198 Ind. Cas. 547. 

- Ss. 53 and 54—General repute. 

In one sense the evidence of a general repute is, of 
course, hearsay but it is hearsay of a particular kind 
which is made admissible in cases under S.l 10, Criminal 
P. C., by S. 117, Criminal P. C. A.I.R. 1938 Mad. 
591 = 1938 M.W.N. 313 = 47 L.W. 428 = I.L.R. (1938) 
Mad. 720-89 Cr. L.J. 898=177 Ind. Cas. 586. 


given 


by 
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sed 


-Ss. 53 and 54 —Reputation—List of crimes 

committed—If admissible. 

In a proceeding under S. 1 10 , a list of crinv.-s wine a a 
Police Officer has suspected the accused to have 
committed, is inadmissible to establish the reputation 
of the accused. 13 Cr. L.J. 9=13 Ind. Cas. 102 . 

- Ss. 53 and 54 — Evidence of character— 

Cr. P. C. ( 1898 ), S. 110 . 

Evidence of good character 
suspected of burglary, prosecuted but discharged, and 
proceeded against under S. 110 is material. 6 A.L.J. 
4 S 7 = 9 Cr. L.J. 528 = 2 Ind. Cas. 225 . 

-S. 53 —Presumption of good character. 

The presumption from the evidence, of good charac¬ 
ter, education, etc., of an accused cannot be safety 
drawn where the offences originate in extreme political 
feeling. 6M.L.T. 17=11 Cr.L.J. 730 = 4 Ind. Ca,. 7 dn. 
-S. 54 . 

Synopsis. 


1 . Evidence of bad character. 

2 . Evidence of previous convictions. 

3 . Evidence of reputation. 

4 . Habitual theft. 

5 . Past good character. 

6. Past history of accused. 

7 . Previous conduct. 

8. Previous dishonesty. 

9 . Previous security proceedings. 

10 . Previous sedition. 

11 . Previous similar Criminal Acts. 

12 . Scope. 

1 . Evidence of bad character. 
—S. 54 —Evidence of bad character. 


The fad that an accused is a registered member of a 
criminal tribe is, like a previous conviction, a matter 
from which bad character can be inferred and which 
may affect the sentence. A.I.R. 1940 Pat. 14 = 5 B.R. 
978 = 40 Cr.L.J. 833 ( 2 ) = 20 P.L.T. 879 = 183 Ind. 
Cas. 660 . 

-S. 54 —Evidence of bad character— Pending 

proceedings under S. 110 , Criminal P. C. 

Merc evidence that proceedings under S. 110 , Crimi- 
bal P. C., were pending against the accused is not 
evidence of bad character. A.I.R. 1939 Cal. 497 = 40 
Cr.L.J. 877=184 Ind. Cas. 206 . 

-S. 54 -Evidence of bad character. 


Admission of hearsay evidence of bad character 
for a collateral purpose docs not vitiate the trial. 
I.L.R. ( 1939 ) 1 Cal. 337 . 

-S. 54—Evidence of bad character. 

In cases of crime where it is thought desirable by 
the prosecution to bring evidence of previous conduct 
of a similar character to the suggested crime, before 
the jury, the intention of S. 54 , Evi. Act, is not in¬ 
fringed, because that section refers to specific evidence 
of bad character not confined to acts similar to the 
crime which was being investigated which may influ¬ 
ence the jury on the question of motive which is dealt 
with in the same connection and such a motive, of 
cou-sc, must be the same kind of motive that, in all 
probability, actuated the mind of the accused or may 
have actuated his mind in committing the crime for 
which he is being tried. A.I.R. 1936 Cal. 469 = 38 
Cr.L.J. 195=166 Ind. Cas. 364 . 

__S. 54 —Evidence of bad character but other¬ 
wise relevant. 

Under S. 54 , Evi. Act, evidence which is otherwise 
relevant does not become inadmissble merely because 
it shows bad character or the commission of offences 
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other than those with which the accused is charged. 
A.I.R. 1932 Cal. 474 = 33 Cr.L.J .854 = 55 C.L.J .439 = 
59 Cal. 1361 = 139 Ind. Cas. 873 . 

-Ss. 54 , 167 —Evidence of bad character — 

Illegal admission—Duty of Magistrates. 

Where the prosecution case was that the accused 
came to the complainant ar.d complained to him of his 
making reports to the Police and thereupon attacked 
him and to corroborate the complainant’s statement to 
this effect, a Police Officer was called to prove that 
the accused was under Police surveillance : 

Held, that the evidence of the Police Officer was 
entirely inadmissible under S. 54 , Evi. Act, and it was 
the duty of the Magistrate to exclude such evidence 
even though no objection was taken by the accused. 
A.I.R. 1931 Pat. 345=12 P.L.T. 471=32 Cr.L.J. 1025 
= 133 Ind. Cas. 449 ( 2 ). 

-S. 54—Evidence of bad character. 

Evidence to show character of persons associating 
with accused and nature of association is also inadmissi¬ 
ble. 32 Bom. L.R. 324 = A.I.R. 1930 Bom. 157 . 

.-S. 54—Evidence of bad character. 

It is not competent for the prosecution to adduce 
evidence tending to show that the accused has been 
guilty cf criminal acts other than those covered by 
the indictment, for the purpose of leading to the 
conclusion that the accused is a person likely from his 
criminal conduct or character to have committed the 
offence for which he is being tried. On the other hand, 
the mere fact that the evidence adduced tends to 
show the commission of other crimes does not render it 
inadmissible if it be relevant to an issue : 

Evidence of defalcations both prior or subsequent 
whether such defalcations formed the basis of another 
charge on which the accused may have been acquitted 
or not are admissible in evidence to prove guilty 
intent as also to anticipate the defence of the non¬ 
existence of such intent. 97 Ind. Cas. 1041 =27 Cr.L.J. 
1217 = 21 S.L.R. 55 = A.I.R. 1927 Sind. 28 . 

-S. 54—Evidence of bad character. 

Evidence of bad character to prove motive for the 
crime or otherwise relevant is not excluded. 93 Ind* 
Cas. 884 = 5 Pat. 63 = 7 P.L.T. 396 = 27 Cr.L.J. 484 = 
A.I.R. 1926 Pat. 232 . 

-S. 54—Evidence of bad character. 

Evidence of previous bad character is relevant 
except where it is given for the purpose of showing 
that the accused was of a bad character and therefore 
likely to commit offences of the kind in question. 
Under S. 167 , improper admission is no ground for a 
new trial if there is other evidence sufficient to support 
the conviction. 2 Lah. L.J. 653 = 22 Cr.L.T. 128 = 
59 Ind. Cas. 560 . 

-S. 54—Evidence of bad character. 

The fact that an accused is of bad character or is 
reputed to be a thief or a habitual thief is no evidence 
against him for a charge under S. 401 of the I. P. C. 
13 P.R. 1914 Cr.= 16 Cr.L.J. 33 = 223 P.L.R. 1915 = 
26 Ind. Cas. 625 . 

—S.—5 4—Evidence of bad character—Admis¬ 
sion in cross-examination. 

Evidence of bad character is not inadmissible as 
against the accused but the fact that the accused has a 
bad character is irrelevant. Hence admission in cross- 
examination that the accused »s a reputed thief is 
inadmissible. 5 L.B.R. 4=9 Cr.L.J. 578=2 Ind 
Cas. 349 . 

-S. 54—Evidence of bad character. 

. Where the bad character of the accused is not a fact 
m issue, evidence to show that the accused had com¬ 


mitted crimes other than decoity is inadmissible in a 
case under S. 400, I.P.C. 32 Mad. 179 = 5 M.L.T. 100 
= 9 Cr.L.J. 567=2 Ind. Cas. 307. 

-S. 54 —Evidence of bad character. 

Per Jenkins, C. J. —In a case of perjury, a docu¬ 
ment made by the accused, but put in for the purpose of 
proving the untruthful character of the accused, is 
highly improper. 6 Bom. L.R. 379=28 Bom. 533. 

- S. 54—Evidence of bad character. See 5 Bom. 

L.R. 1034. 

2 . Evidence of previous convictions 

-S. 54 —Evidence of previous convictions. 

Before an accused can be questioned about previous 
convictions, there must be evidence legally admissible 
upon the record which shows that he has committed 
these previous offences about which he is examined 
by the Court and legally admissible evidence as to 
previous convictions must fall either within S. 511, 
Criminal P. C., or S. 54, Evi. Act. A.I.R. 1939 Sind 
203 = 40 Cr.L.J. 770 = I.L.R. (1939) Kar. 677 = 183 Ind. 
Cas. 219. 

- Ss. 54, 14 —Evidence of previous conviction — 

When admissible. 

Evidence of previous conviction is admissible only as 
specified in S. 54, Evi. Act, although when a prisoner 
is charged under S. 401, I. P. C., previous convictions 
can be proved under S. 14, Evi. Act. A.I.R. 1935 
Sind 115 = 29 S.L.R. 121=36 Cr.L.J. 1310=158 Ind. 
Cas. 282. 

-S. 54 —Evidence of previous convictions. 

S. 54, Evi. Act, does not relate to the manner of 
proof of previous convictions, but relates only to the 
proof of previous convictions in certain cases. A.I.R. 
1941 Sind 173 = I.L.R. (1941) Kar. 308=43 Cr.L.J. 12= 
197 Ind. Cas. 98. 

S. 54 —Evidence of previous convictions. 

Where evidence of good character has not been given 
and bad character is not a fact in issue, evidence of 
previous conviction is not admissible under S. 54, Evi. 
Act. A.I.R. 1935 Sind 115 = 29 S.L.R. 121 =36 Cr.L.J. 
1310=158 Ind. Cas. 282 . 

-S. 54 —Evidence of previous conviction— 

Admissibility. 

It is contrary to the elementary principles of British 
Criminal Jurisprudence that any evidence of a previous 
conviction should be allowed to be adduced in the 
course of a trial save in a few well-defined and excep¬ 
tional circumstances. A.I.R. 1934 Cal. 198=35 Cr.L.J. 
722 = 8 C.L.J. 1 = 148 Ind. Cas. 597. 

-Ss. 54 , 14 —Evidence of previous conviction— 

Whether can be used to prove habit and associa¬ 
tion. 

Under S. 54, Evi. Act, evidence that an accused 
person has a bad character is inadmissible unless evi¬ 
dence has been given that he has a good character# 
in which case it becomes admissible. But this section 
does not apply to cases in which the bad character of 
any person is itself a fact in issue. If the evidence of 
bad character is introduced in order to establish a 
relevant fact, which cannot be proved, the evidence of 
bad character is admissible. Where the evidence of 
previous conviction oi the evidence that a man has 
been bound over under the preventive sections can be 
consideied only as evidence of character, it must be 
excluded, but where such evidence is admissiblv 
aliunde, it should not be excluded. Such evidence is 
admissible, not as evidence of character but as evidence 
to prove habit and association. A.I.R. 1933 Oudh. 


813 


EVIDENCE ACT (1872), S. 54—2. Evidence of Previous Convictions. 


814 


355 = 10 O.W.N. 688=9 Luck. 22=35 Cr.L.J. 273 = 
146 Ind. Cas. 1064 . 

-S. 54 —Evidence of previous conviction. 

Previous convictions and proceedings under S. 110 . 
Cr. P. Code, are admissible in a case under S. 401 for 
the purpose ©f proving habit though not of general 
bad character and are not excluded by S. 54 , Evidence 
Act. A.I.R. 1930 Sind 211=24 S.L.R. 252=126 Ind. 
Cas. 468 . 


-S. 54 —Evidence of previous conviction. 

S. 54 does not apply to cases in which the bad 
character of any person is itself a fact in issue. If the 
evidence of bad character is introduced in order to 
establish a relevant fact, the evidence of bad character 
is admissible. Where the evidence of previous convic¬ 
tion or the evidence that a man has been bound over 
under the preventive sections can be considered only as 
evidence of character it must be excluded, but where 
such evidence is admissible aliunde, it should not be 
excluded. Such evidence is admissible under S. 14, 
not as evidence of character, but as evidence to prove 
habit and association. 112 Ind. Cas. 337 = 5 O.W.N. 
760 = 29 Cr.L.J. 1009=11 A.I. Cr. R. 273 = A.I.R. 1928 
Oudh. 430. 

--S. 54 —Evidence of previous conviction. 

Guilt of joint possession of cocaine—Evidence of 
previous conviction of trafficking in cocaine and history 
sheet opened by the Police are inadmissible. 109 Ind. 
Cas. 349 = 5 O.W.N. 124 = 9 A.I. Cr. R. 416=10 A.I. 
Cr. R. 169=29 Cr.L.J. 525 = A.I.R. 1928 Oudh. 215. 

— .—S. 54 —-Evidence of previous conviction. 

Former j udgment more than 25 years old and 
convicting accused of dacoity is admissible in a case 
under S. 401, I.P. C. , for showing criminal tendency 
to commit theft and not habit of committing theft. 
89 Ind. Cas. 527 = 26 Bom. L.R. 1223 = 25 Cr.L.J. 
1391= A.I.R. 1925 Bom. 195. 


-S. 54 —Evidence of previous conviction. 

A previous conviction is inadmissible against an 
accused person,except where evidence of bad character 
is relevant. 81 Ind. Cas. 106 = 1 Rang. 520 = A.I.R. 
1924 Rang. 91 . 

-S. 54 —Evidence of previous conviction. 

During the trial of the accused for a substantive 
offence, the evidence about the previous conviction 
ghould not be recorded. Such evidence is forbidden 
by S. 54 unless the accused offers evidence of good 
character. 60 Ind. Cas. 331=22 Cr.L.J. 219 = 5 Pat. 
L.J. 706 . 


•Ss. 54 and 165 —Evidence of previous convic¬ 


tion—Accused found guilty. 

Where a previous conviction is relevant with 
reference to the question of the applicability of S. 562 
of the Cr. P. C. and also on the question of punish¬ 
ment, it may be taken into consideration in 
giving punishment after the accused is found guilty. 
39 Bom. 326=16 Bom. L.R. 934 = 16 Cr.L.J. 83 = 
26 Ind. Cas. 995 . 


54—Evidence of previous conviction— 
Pawl Code, S. 75—Evi dence Act, S. 54. 

Evidence of previous conviction cannot be allowed 
except where, after the accused has been found guilty, 
tt la necessary to receive it for the purposes of S. 75 , 
I. P. C., or where the accused, having given evidence of 
" ” (tihllracter, the prosecution desires to adduce the 
of previous convictions as proof of his had 
(1903) 5 Bom. L. R. 1034. 



3. Evidence of reputation. 

-S. 54—Evidence of reputation. 

Evidence that the accused associates with bad 
character is evidence of reputation. Evidence of 
bad reputation can be based on association with proved 
bad characters, and not with reputed bad characters. 
9 C.L.J. 439 = 13 C.W.N. 318 = 10 Cr.L.J. 122 = 2 Ind. 
Cas. 651 . 

4. Habitual theft. 

-S. 54—Habitual theft. 

In a case where the offence for which the accused 
are being tried is the particular one of belonging to a 
gang of decoits, evidence merely that the accused 
habitually commits thefts (as opposed to dacoity and 
possibly robbery) is not evidence indicating an intention 
to commit tbe particular crime of which the accused is 
charged and is therefore inadmissible. But where the 
accused himself has given evidence that he has a good 
character such evidence is admissible under S. 54 . 
75 Ind. Cas. 67 = 46 Bom. 958 = 25 Bom. L.R. 214 = 
24 Cr.L.J. 867 = A.I.R. 1923 Bom. 71 . 

5. Past good character. 

——S. 54—-Past good character. 

The mere fact that a person has enjoyed the confi¬ 
dence of his superiors or that he had in fact led a life 
of honesty during the past, is no reason to suppose 
that he will not succumb to temptation at the close of 
his career, but before a man of this type and such 
antecedents is adjudged guilty, the evidence against 
him must be of an unimpeachable character. 110 Ind. 
Cas. 676 = 10 L.L.J. 262 = 29 P.L.R. 703 = 10 
A.I.Cr.R. 519 = 29 Cr. L.J. 740 = A.I.R. 1928 Lah. 
647 . 

6 . Past history of accused. 

-S. 54—Past history of accused if relevant. 

The past history of a gang of dacoits would be signi¬ 
ficant only if an offence under S. 400 of the Penal Code 
has been made out. 16 C.W.N. 69 = 13 Cr.L.J. 

39 = 13 Ind. Cas. 279 . 

7. Previous conduct. 

——S. 54—Previous conduct—Deposition of a 
witness in prosecution under S. 107, Cr.P.C. 

Statement by a prosecution witness in a prosecution 
for a riot that he had brought a case under S. 107 , 
Cr.P.C., against some of the accused who had been 
bound down, is admissible not for proving the bad 
character of the accused but as part of the res gesta, 
the events which bad transpired before and which led 
up to the riot with which the accused were charged. 

40 Cal. 367 = 13 Cr.L.J. 821 = 17 Ind. Cas. 565 . 

8 . Previous dishonesty. 

-S. 54—Previous dishonesty. 

Evidence of a previous act of dishonesty of the 
accused can only be allowed to prevent the accused 
person from pleading that the act under consideration 
was committed without a dishonest intention. 102 
Ind. Cas. 492 = 8 A.I.Cr.R. 196 = 28 P.L.R. 313 = 
28 Cr.L.J. 556 = A.I.R. 1927 Lab. 549 . 

9. Previous security proceedings. 

-S. 54—Prev *us security proceeding*. 

Order under S 118, Cr.P.C. can be proved against 
a person proceeded against under S. 110, though the 
order is not a conviction under Evidence Act, S. 54, 
Expin. 2. 51 Ml. 275 = 1929 Cr.C. 346 - A.I.R. 
1929 All. 65 J. 
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10. Previous sedition. 

-S. 54—Previous sedition. 

As a general rule in sedition cases evidence of 
previous sedition is inadmissible. It is no doubt 
open to the prosecution, where the accused himself 
tries to show that he is a well affected man, because 
he has been particularly making loyal speeches, to 
prove that he has been in the habit of making seditious 
speeches. Also the speech, the subject of charge, may 
be of such a character that its meaning is not patent. 
It may contain obscure, political, social or historical 
references, elucidation of which may be sought from 
previous speeches of the same accused. In such a case 
previous speeches would be admissible. 84 Ind. Cas. 
448 = 26 Cr.L.J. 304 = A.I.R. 1921 Sind 199 . 

11. Previous similar criminal acts. 

-S. 54—Evidence that accused had committed 

similar criminal acts previously—Admissibility. 

Evidence may be led in a case against an accused 
that the accused had committed other acts of a criminal 
nature on previous occasions, but such evidence can 
only be admissible rarely and in a very limited type of 
cases. Evidence tending to show that the accused had 
been guilty of criminal acts other than those covered 
by the indictment is not admissible unless upon the 
issue whether the acts charged against the accused 
were designed or accidental, or unless to rebut a 
defence otherwise open to him. A.I.R. 1942 Pat. 
291 = 8 B.R. 441 = 43 Cr.L.T. 413 = 198 Ind. Cas. 
662 . 

12. Scope. 

-S.54—Scope. 

S. 54 of the Evidence Act does not apply to cases in 
which the bad character of any person is itself a fact 
in issue. 7 O.W.N. 862 = 1930 Cr.C. 1079 = A.I.R. 
1930 Oudh 455 . 


--S. 54 —Scope. 

The object of S. 54 is to lay down that evidence of 
bad character including a previous conviction is as 
a rule, irrelevant "to help to establish an accused 
person’s guilt", but not to lay down that it may not 
ta ,^ n into account i° passing sentence. 115 Ind. 
Cas. 483 = 52 Mad. 358 = 29 M.L.W. 194 = 2 M Cr C 
* = *» M.W.N. 393 = 30 Cr.L.J. 471 = 12 A.I. 
Cr.R. 256 = A.I.R. 1929 Mad. 306 = 56 M.L.J. 595 . 

--S. 54 —Scope. 

^r 5 V egulates what is releva nt for the purpose of 
proof at an enquiry or trial, not what is relevant for 
the purpose of deciding whether a longer or shorter 

R^ nC 391 S 111 Ind ’ Cas - 4 53 = 6 

•*** n S- 391 =11 A. I.Cr.R. 126 = 29 Cr L T RfiQ — 

A.I.R. 1928 Rang. 200 (F.B.). 9 

ACT S 2 5 RR S ^r- S /' BOM t BAY ACTS-GAMBLING 

aui. 28 B. 129 = 5 Bom. L.R. 805 . 

y—S. 55—Character, evidence as to—Admissi¬ 
bility in suit for damages. Aamissi- 

iTw V A d 4. eaCe , Under S * 55 ’ Evidence Act, about the 

P erson . ls relevant in connexion with the 
amount of damages in civil cases, and a case of defa 

Snera 1 } e^n 38 *'^!! case ’ As the same time only 
general evidence of character or reputation can hp 

S. 55—Character, evidence of, in civil cases. 

In civil cases the fact that the character of a™ 

whirif hi suc *J, as t0 affect the amount of damages 
which he ought to revive is relevant, but eSc e 


can be given only of general character and not of 
particular acts by which character is shown. 41 Ind 
Cas. 699 = (L. Bur.). 

- S. 56—Custom—Judicial notice of. 

The fact that a particular custom has been judicially 
recognised establishes that the custom is reasonable 
and not opposed to public policy so that it will be 

is proved. But, judicial recog¬ 
nition of a custom in another suit leaves untouched 
the proof of the fact that the custom is applicable to 
the particular parties who are before the Court. 

The custom may have been continually put forward 
and proved by evidence, so that the time has come 
when a Judge may say that he no longer requires it to 
be proved, but that he will take iudicial notice of it. 
A.I.R. 1937 Bom. 65 = 60 B. 919 = 38 Bom. L. R. 
1034 = 167 Ind. Cas. 380 . 

-S. 56—Custom. 

Court will take judicial notice of judgments but not 
of statements of facts therein—Custom proved in a 
previous suit between certain parties will not affect 
other parties in a subsequent suit. 

When a custom has been repeatedly proved, the 
Court may take judicial notice of the fact that a’ cer¬ 
tain class of people is governed by the custom. 93 
Ind. Cas. 321 = 19 S.L.R. 376 = A.I.R. 1926 Sind 
161 . 

-S. 56—Custom. 

Custom repeatedly brought to the notice of Court 
may be taken judicial notice of. 78 Ind. Cas. 461 = 
A.I.R. 1925 Nag. 174 . 

-S. 56—Fact transpiring in Court. 

A Court can take judicial notice of facts transpiring 
in Court. 121 Ind. Cas. 337 = A.I.R. 1931 Pat. 114 . 

-S. 56—Judicial notice—Notorious facts. 

Judges are entitled to take judicial notice of the 
notorious facts of the social life of any class in the 
community without requiring actual positive evidence. 
13 M.L.T. 131 = 24 M.L.j) 211 = 14 Cr.L.J. 33 = 
( 1913 ) M.W.N. 207 = 18 Ind. Cas. 257 . 

-S. 56—Personal knowledge of Judge. 

Per Sundara Iyer, J. —A Judge is not entitled to 
rely on specific facts not proved but known to him 
otherwise. But he may use his general knowledge 
and experience in determining the credibility of the 
evidence placed before him. Per Sadasi va Iyer, J. — 

A Judge may use even his personal knowledge of 
concrete private facts, provided he mentions the 
knowledge to the parties and they do not object to his 
deciding the case and he must be allowed to use his 
knowledge of public, historical or scientific facts in 
coming to a conclusion. 36 Mad. 168 = 23 M.L.J. 
624 = ( 1912 ) M.W.N. 1193 = 12 M.L.T. 561 = 17 
Ind. Cas. 383 . 

-Ss. 56 and 57—Personal knowledge of Judge 

—Judge confused to decide because of the personal 
knowledge. 

A Judge should not import into a case his own 
knowledge of particular facts. If the presiding officer 
of a court feels considerably embarrassed when he is 
called npon to try a disputed question of fact of which 
he has personal knowledge he should decline to hear 
the matter. 16 Ind. Cas. 859 (Cal.). 

56—Registration endorsement. 

, n °tice should be taken of the endorsement 

aoo and ^ signature. 105 Ind. Cas. 

422 = 47 C.L.J. 118 = A.I.R. 1928 Cal. 154. 
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». 56 and 57 —Scope. 

With respect to the existence of certain tauzi 
numbers, a report, published by Government was filed 
by the party relying on it. But the Court returned it 
thinking that it was a matter of which it was entitled 
to take judicial notice under Ss. 56 and 57 , Evidence 
Act. There was a reference to the report in the 
judgment of the Court: 

Held, that the report was a public document which 
nould be proved by document purporting to be printed 
by order of Government. The Court should have 
admitted it formally in evidence and marked it as an 
exhibit. A.I.R. 1937 Pat. 334 = 3 B.R. 648 = 170 
Ind. Cas. 61 . 


-§s. 56 and 57 (8)—State recognised by British 

Grown—Judicial notice. 

The existence of a State recognized by the British 
Crown is a fact which requires no evidence,'and does 
not require any proof of which the Court must take 
judicial notice, on the production of such documents 
as it might consider necessary to enable it to take 
notice of it. (Letters from the Deputy Secretary to 
Government of India held admissible for the purpose.) 
A.I.R. 1944 Sind 188 = I.LR. ( 1944 ) Kar. 293 = 
46 Cr.L.J. 110 = 216 Ind. Cas. 50 . 


S. 57 . 


Synopsis. 

1. Books. 

2. Calendars. 

3. Court of Wards. 

4. Current events. 

5. Custom. 

6 . Dictionary. 

7. Events since institution of suit. 

8 . Government notification. 

9. History. 

10. Land Revenue Report. 

11. Magistrate in Native State. 

12. Matter of public notoriety. 

13. Municipal rules. 

14. Parliamentary debates. 

15. Proceedings in Legislative Assembly. 

16. Provisions of Statute. 

17. Public Holidays. 

18. Registered letter. 

19. Rules of Executive business of Governor. 

20. Settlement Report. 

21. Signature of Officers. 

22. State recognised by British Crown. 

23. Territory under British Dominion. 

24. Thefts on Railways. 

25. Warrant. 


1 . Books. 

57—Books—Passages containing tradition 
—Writer's special knowledge. 

Before any judicial notice could be taken of any 
passages in books relating to the alleged tradition, 
something more than the mere existence of the passages 
would have to be proved before the passages could be 
regarded as evidence of a tradition. It must be shown 
that the writers had any special knowledge of the 
•Ueged tradition or that the story was described as a 
tradition or was merely the repetition of that given 
fa the history. A.I.R. 1937 Lah. 529 - 39 P.L.R. 
802 - 171 ind. Cas. 970. 

—: .57—Books of reference. 

Evidence of the sources of common knowledge, if 
oi it* extent, may perhaps be obtained by reference 


to a cyclopaedia and the lists of text books there to be 
found. Detailed information supplied ■ from such 
sources requires usually to be established by experts. 
A.I.R. 1931 P.C. 189 = 131 Ind. Cas. 771 (P.C.). 

——S. 57— Books on custom—Bhutala Pandya’s 
Code. 

Bhutala Pandya’s Code has not often been proved 
to be genuine and authoritative and so the court 
might not take judicial notice of its contents. 25 
M.L.J. 411 = 14 M.L.T. 348 = ( 1914 ) M.W.N. 333 = 
21 Ind. Cas. 432 . 

2 . Calendars. 

-S. 57— Calendars— Corresponding dates of 

Indian and Gregorian calendars not correct. 

Court can take judicial notice of the fact where 
corresponding dates according to Indian and Gregorian 
calendars are not correctly given in pleadings and 
documents, although the parties had not raised such 
point. A.I.R. 1938 Lah. 558 = 40 P.L.R. 848 = 178 
Ind. Cas. 436 . 

3. Court of Wards. 

——S. 57—Court of Wards. 

The Court can take judicial cognizance of the fact 
that the Court of Wards is much concerned with the 
welfare of its wards. A.I.R. 1942 All. 267 ( 2 ) = 1942 
A.L.J. 197 = 1943 A.W.R. H.C. 305 = I.L.R. ( 1942 ) 
All. 518 = 202 Ind. Cas. 227 . 

4. Current events. 

-S. 57—Current events. 

Per Mockett J.— Court can take judicial notice of 
current events or facts which are notorious. A.I.R. 
1943 Mad. 475 = ( 1943 ) 1 M.L.J. 396 = 56 L.W. 320 = 

1943 M.W.N. 459 = 44 Cr.L.J. 748 = I.L.R. ( 1944 ) 
Mad. 8 = 208 Ind. Cas. 222 (S.B.). 

-S. 57—Current events. 

The fact that in 1942 acts of incendiarism had been 
committed ; sabotage was rampant: telegraph wires 
had been cut, and all means of communication between 
man and man came to an end, can be taken judicial 
notice of. A.I.R. 1944 All. 94 = 1944 A.L.J. 87 = 

1944 O.W.N.(H.C.) 36 = 1944 A.W,R.(H.C.) 64 = 45 
Cr.L.J. 573 = 212 Ind. Cas. 309 . 

-S. 57—Current events. 

The facts that the Congress party is a political party 
with a very large number of adherents and that in 
August, 1942, Police Station at Minapur was attacked, 
other Police Stations and public buildings over a wide 
area elsewhere were also attacked by persons who 
professed to be members of the Congress party and to 
be acting on its behalf, are facts so notorious that 
judicial notice may properly be taken of them. A.I.R. 
1944 Pat. 58=10 B.R. 477 = 22 Pat. 662 = 45 Cr.L.J . 
606 = 212 Ind. Cas. 266. 

-S. 57—Current events. 

Per Iqbal Ahmad, C.J.—A Court can take judicial 
notice of a political movement prejudicial to the 
public safety or peace, e.g., disturbances in the month 
of August, 1942. A.I.R. 1943 All. 26 = 1942 A.L.J. 
686 = 44 Cr.L.J. 216 = I.L.R. (1943) All. 238 = 1942 
A.W.R. 392 (1) = 205 Ind. Cas. 113 (F.B.). 

5 . Custom. 

-S. 57 — Custom — Judicial notice. 

When a particular custom is of general prevalence 
and is commonly recognised, it is open to a Court to 
take judicial notice of such custom having the force 
of law, and it is, therefore, not necessary that there 
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should'be evidence produced in each case to establish 
custom. A.I.R. 1935 All. 1002 = 1935 A.L.J. 1131 = 
1935 A.W.R. 1109 = 58 A. 370 = 159 Ind. Cas. 683. 
-S. 57 —Custom of privacy. 

There is a customary right of privacy prevailing in 
Oudh which is so well established and known, as not 
to require proof, in any case by a party setting it up 
and the Court itself mav take judicial notice of the 
custom. 93 Ind. Cas. 332 = 13 O.L.J. 512 = A.I.R. 
1926 Owdh. 352. 

6. Dictionary. 

-S. 57 —Dictionary. 

Dictionaries may properly be referred to in order to 
ascertain not only the meaning of a word, but also the 
use to which the thing (if it be a thing) denoted by the 
word is commonly put. A.I.R. 1942 P.C. 40 = 8 B.R. 
889 = 202 Ind. Cas. 203 (P.C.). 

7 . Events since institution of suit. 

-S. 57 —Events since institution of suit. 

Per Agarwal, J. —It is incumbent upon a Court of 
Justice to take notice of events which have happened 
since the institution of the suit and to mould its decree 
according to the circumstances, as they stand at the 
time the decree is made. A.I.R. 1941 Oudh 422 = 16 
Luck. 742 = 1941 O.W.N. 661 = 1941 A.W.R. 175 = 
195 Ind. Cas. 402. 

8. Government notification. 

-S. 57 —Government notification. 

Ji-dicial notice of a Government notification should 
not be taken by Court. 107 Ind. Cas. 578 = A.I.R. 
1928 All. 355. 

9 . History. 

-S. 57 —History—Statement as to custom. 

Where the Appellate Court relies on a custom given 
in a book when the custom is not pleaded by the party 
in his plaint, and no evidence is adduced thereon, and 
the author of the book is not called in evidence, the 
decision of the Appellate Court must be set aside. 
Such a statement of custom is inadmissible. A.I.R. 
1941 Pat. 146 = 21 P.L.T. 1118 = 7 B.R. 374 = 192 
Ind. Cas. 290. 


S. 57 —History. 


The question of title between trustee of property 
alleged to be dedicated to religious user, though an 
old and historical institution, and a private person 
cannot be deemed to be a " matter of public history ” 
within the meaning oi S. 57 and historical works 
cannot be used to establish title to such property. 
Books written as late as when the dispute has alreadv 
arisen cannot be referred to even if S. 57 is held appli¬ 
cable. 31 P.L.R. 372 = A.I.R. 1930 Lah. 744 . PP 

S. 57—History—Admissibility of letters. 

° f the Jesuit fathers, though admissible 
strictly to prove the facts of history, could not be used 

missionaries lived or when they 

MIT , , t 4 V = <' 9 » 2 > M - W ' N - 152 = 24 

ivi.L.j. 630 = 13 Ind. Cas. 599 . 

^blU 7 t^ H1St0ry - VernaCUlar h * stor * es Ad- 

h j? t ° ri ? s ' vhich have never received any 

“ , 1 ? lstor i cal works of value and reliability 

admVi?KU ma * ters c of Public or general interest are not 
admissible under S. 57 , Evidence Act. AIR 1943 

2M 433 94 ^ °- W N - 657 = LucU. SMS 

10. Land Revenue Report. 
Tjud"i^ia7notice^ eVenUe Re P<»t-AdmissiblI„y 


A Court is not entitled to take judicial notice of 
Land Revenue Reports and they are inadmissible 
unless formally proved. 20 C.L.J. 516 = 27 Ind. Cas. 
470 . 

11. Magistrate in Native State. 

-S. 57 (7)—Magistrate in Native State. 

A “ Magistrate ” in a Native State does not come 
within S. 57 ( 7 ). 16 Bom. L.R. 261 = 15 Cr.L.J 

433 = 24 Ind. Cas. 169 . 

12. Matter of public notoriety 

-S. 57—Matter of public notoriety—Train 

Service. 

The Court cannot take, as matters of public noto¬ 
riety, the running time of trains and the number of 
trains within a given time and other facts involved in 
such an inquiry. 20 C.L.J. 455 = 19 C.W.N. 489 = 
26 Ind. Cas. 962 . 

13. Municipal rules. 

-S. 57—Municipal rules. 

Rules by the Hyderabad (Sind) Municipality in 
regard to water rates and purporting to have the 
force of law, can be taken judicial notice of by the 
Court. 87 Ind. Cas. 258 = 16 S.L.R. 98 = A.I.R. 
1923 Sind 1 . 

14. Parliamentary debates. 

- S. 57 (4) and S. 78 ( 2 )— Parliamentary debates 

—Hansard—Matter of history—Meaning—Parlia¬ 
mentary proceedings. 

The course of proceeding of Parliament mentioned 
in S. 57 ( 4 ) is distinct from the proceedings themselves 
which may be proved as under S. 78 ( 2 ). Speech of 
a person who is not yet a historical parsonage, in the 
presence of persons who still exist, is not a matter of 
history. Per Harrington J.— The existence of a 
political agitation in India, the deportation of some 
persons on its account, the debates in Parliament on 
those questions are matters of public history. “ Han¬ 
sard ”, is a proper book of reference to enable the 
Court to take judicial notice of the facts mentioned in 
penultimate para, of S. 57 . 37 Cal. 760 = 14 C.W.N. 
713 = 6 Ind. Cas. 81 . 

15. Proceedings in Legislative Assembly. 
-S. 57—Proceedings in Legislative Assembly. 

A Court may take judicial notice of the course ot 
proceedings in the Legislative Assembly, but there 
should be some indications on the record when and in 
what circumstances, the specified statements were 
made. A.I.R. 1943 Lah. 298 = 45 Cr.L.T. 154 = 46 
P.L.R. 334 = 209 Ind. Cas. 468 . 

16. Provisions of Statute. 

-S. 57—Provisions of Statute. 

The Courts should take judicial notice of the provi¬ 
sions of a statute, e.g., Paper Currency Act, though 
the objection is not raised by the parties. ( 1914 ) II 
U.B.R. 13 = 24 Ind. Cas. 721 . 

17. Public Holidays. 

-S. 57—Public holidays notified in Gazette- 

The Court is bound to take judicial notice of public 
holidays notified as such in the Official Gazette and 
a ligitant is entitled to presume that the Court will 
take such notice thereof. A.I.R. 1933 Lah. 558 = 1 * 
Lah. 240 = 34 P.L.R. 540 = 149 Ind. Cas. 958 . 

18. Registered letter. 

-S. 57—Registered letter. 

Court can take judicial notice that registered letter 
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reaches the destination 24 hours later than an ordinary 
letter. 99 Ind. Cas. 622 = A.I.R. 1927 All. 215 . 

19. Rules of Executive business of Governor. 
_S. 57—Rules of Executive Business of Gover¬ 
nor. 

The Court is entitled to take judicial notice of the 
rules of Executive Business of the Governor. A.I.R. 
1944 Pat. 354 = 23 Pat. 252 . 

20. Settlement Report. 

■S. 57—Settlement Report. 


Statement in Sifton Settlement Report as to the 
non-transferability of * jwami thicka ' is admissible 
under Ss. 48 , 57 and S. 32 of the Evidence Act. A.I.R. 
1937 Pat. 463 = 18 P. L. T. 575 = 3 B. R. 811 = 171 
Ind. Cas. 115 . 

21. Signature of Officers. ~ 

•S. 57—Signature of Honorary Magistrate- 


Affidavit sworn before—Judicial capacity. 

An affidavit sworn before a pleader in the Bar room, 
who was also an Honorary Magistrate is inadmissible. 
The Court can take judical notice of the signature of 
Honorary Magistrate only when he was acting judicial¬ 
ly, but not in his private capacity. 5 Ind. Cas. 537 
(Cal.). 

-S. 57—Signature of officer. 

The applicability of the sub-section is not contingent 
on the exhibition of a copy of the Fort St. George 
Gazette containing a notification of his appointment 
as such officer. 72 Ind. Cas. 515 = 24 Cr.L.J. 403 = 
17 M.L.W. 615 = 32 M.L.T. 300 = 1923 M.W.N. 
290 = A.I.R. 1923 Mad. 600 = 44 M.L.J. 557 . 

S. 57—Signature of Secretaries to Govern¬ 


ment. 

Judicial notice of the signatures of the Secretaries to 
the Government on any instrument can be taken 
under S. 57 . A.I.R. 1945 Pat. 59 = 23 Pat. 475 = 
218 Ind. Cas. 340 = 46 Cr.L.J. 460 . 

22. State recognised by British Crown. 

S. 57—State recognised by British Crown. 


The existence of a State recognised by the British 
Crown requires no evidence and does not require any 
proof of which the Court must take judicial notice on 
the production of such documents as it might consider 
necessary to enable it to take notice of it. A.I.R. 
1944 Sind 188 = I.L.R. ( 1944 ) Kar. 293 = 46 Cr.L.J. 
110 = 216 Ind. Cas. 50 . 

23. Territory under British Dominion. 

■S. 57—Territory under British Dominion. 


there is no presumption of any kind attaching t , 
therefore the contents thereof must be proved intthe 
regular way and. therefore, it is incumbent upon ttie 
prosecution to prove that a warrant of this descrip ion 
was in strict compliance with the provisions of S. 
of the Act and that it was issued after information 
upon oath had been brought before the issuing officer 
and after such enquiry as he thought it necessary to 
make had been made. 96 Ind. Cas. 264 = ^3 La. 
718 = 30 C.W.N. 713 = 27 Cr.L.J. 920 = A.I.R. 1926 

Cal. 966 . 

-S. 58 . 


The statement of the Advocate-General that certain 
territory is under the Dominion of British Crown is 
proper and the Court can take judicial notice of such 
a statement. 1935 M.W.N. 1034 . 

24. Thefts on Railways. 

-S. 57—Thefts on Railways. 

It is obviously unfair to the railway company to 
take judicial notice of thefts on the railways. It is 
for the plantiff asking for damages to prove " wilful 
neglect " on the part of the defendant railway. If he 
wishes to rely on the occurrence of thefts and inade¬ 
quacy of the method of sealing waggons, it is for him 
to lead evidence on the point. Ill Ind. Cas. 523 = 10 
u 329 = A.I.R. 1928 Lah. 837. 

25. Warrant. 

57—Warrant. 

ant issued under the provisions of S. 46 of 
cutta Police Act is not a.public record and 


Synopsis. 

1. Admission. 

2. Admission of execution. 

3. Applicability. . . c 

4. Denial of document and subsequent admis¬ 

sion. 

5. Mortgage. 

6. No admission—Effect. 

7. Partition. 

8. Valuation not objected to. 

1. Admission. 

■S. 58 —Admissions—Value of. 


Though it is true that an admission does not operate 
as an estoppel against the part}’ making it, neverthe¬ 
less it remains as an admission and under S. 58 of the 
Evidence Act, admissions are quite relevantlto prove 
the facts admitted. 1948 R.D. 441 ( 2 ) = 1948 A.W.R. 
(Rev.) 252 . 

-S. 58—Admissions—Effect. 

That which is admitted in the pleadingsTor state¬ 
ments made to the Court need not be proved. A.I.R. 
1939 Nag. 233=1939 N.L.J. 375 = I.L.R. ( 1939 ) Nag. 
607 = 183 Ind. Cas. 845 (F.B.). 

-S. 58— Admission—Proof of fact admitted — 

Power of Court to call for. 

Courts can call for proof even of facts admitted 
under S. 58 and there may be cases where the failure 
to call for proof may be so improper as to make the 
Hieh Court interfere even in a second appeal. 14 
M.L.T. 117 = 25 M.L.T. 329 = 20 Ind. Cas. 792 . 

-S. 58—Admission, what is. 

Mere reference in plaint to suit contract being made 
on * office dhara ’ is no indication to the defendants 
that plaintiffs rely on one of the terms of the 
dhara " in support of their claim. 86 Ind. Cas. 364 = 
18 S.L.R. 265 = A.I.R. 1925 Sind 80 . 

2. Admission of execution. 

S. 58—Admission of execution by defendant 



of hand letter sued on coupled with plea of substi¬ 
tution of liability by execution of a different 
promissory note and a partial discharge towards 
it—Necessity for proof of claim by admission in 
evidence of the hand-letters. 

When the fact cf an execution of a document is 
admitted it need not be proved and this would be so 
even when the document in question is not admissible 
on account of any provision of the Stamp Act. 

Where in a suit to recover amounts lent ©n un¬ 
stamped hand-letters, the defendant admits the 
execution of the documents but only pleads substi¬ 
tution of liability by the execution of another promis¬ 
sory note and partial discharge towards it, there is no 
necessity for the plaintiff to adduce proof of his claim 
by seeking to get the hand-letters admitted in evidence. 
The plaintiff will be entitled to a decree on the failure 
of the defendant to substantiate the plea set up’ by 
him in defence. 60 M.L.W. 442 = 1947 M.W.N. 
568 = A.I.R. 1947 Mad. 422 = ( 1947 ) 2 M.L.J. 116 . 
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-S. 58 —Admission of execution—Effect. 

While S. 58 , Evidence Act, can be invoked where 
the documentary evidence about the admitted facts 
is shut out by provisions made in purely revenue laws, 
it cannot be invoked to overrule the provisions of non¬ 
revenue enactments, nor can it be used to bind the 
party who has made an admission of the genuineness 
of a document, when such admission is accompanied 
by a legal plea that the contract and the other facts 
mentioned in that document could not be relied upon 
by the opposite party owing to the provisions of the 
statutory law relating to registration or attestation, 
etc. A.I.R. 1935 Pesh. 12 . 

-S. 58—Admission of execution—Effect. 

A purchaser of certain lands who admitted the 
existence of a prior mortgage on the lands could not 
get the lands without paying the mortgage money- 
even though the mortgage was unregistered. An 
admission made by a party when examined as a witness 
comes within 'the purview of S. 58 , Evidence Act. 

8 Bur. L.T. 18 = 29 Ind. Cas. 698 . 

-S. 58—Admission of execution—Effect. 

Where a mortgage, executed before the Transfer of 
Property Act, came into force, is admitted to hay e 
been executed, proof thereof will be dispensed with 
under S. 58 of the Evidence Act, even though it was 
effected bv an unregistered instrument for more than 
Rs. 100 . Quaere.—Would the defect of want of 
jurisdiction be cured by such admissions after the 
Transfer of Property Act came into force ? 6 Bur. 

L. T. 131 = 20 Ind. Cas. 666 . 

—S. 58—Admission of execution. 

Where, in a 6 uit on pro-note, the defendant admitted 
the execution of the note and pleaded discharge, but 
at a later stage of the trial after the note had been 
admitted in evidence and marked as exhibit, took an 
objection that as the note had not been duly cancelled, 
it was inadmissible in evidence and the plaintiff s suit 
was net maintainable : 

Held, that inasmuch as the defendant had admitted 
the execution of the note, the question whether the 
note was admissible in evidence did not arise in view 
of the provisions of S. 58 , Evidence Act. A.I.R. 1932 
Mad. 693 = 63 M.L.J. 303 = 1932 M.W.N. 793 = 36 

M. LAV. 470 = 139 Ind. Cas. 486 . 

-S. 58—Admission of execution. 

Admission of execution of a document dispenses 
with the necessity of proof of proper attestation. 

Where the defendant mortgagor was an illiterate 
pardanashin lady. 

Held, that the mere admission of her execution of 
the document is not sufficient to dispense with the 
necessity of proving the passing of consideration. 
94 Ind. Cas ..558 = 1926 P.H.C.C. 117 = A.I.R. 1926 
Pat. 295 . 

-Ss. 58 and 68—Admission of execution— 

Proof of attestation may be required. 

Even where execution of a mortgage is admitted it is 
open to the Court to require proof of valid attestation. 
35 Mad. 607 , Rel. ( 1918 ) M.W.N. 853 = 25 M.L.T. 
19 = 9 L.W. 5 = 49 Ind. Cas. 278 . 

-S. 58—Admission of execution—Document 

itself inadmissible. 

Admissions of parties regarding the execution or 
contents of the documents themselves inadmissible in 
evidence, should not be acted upon when the liability 
is denied for such defects. ( 1916 ) 2 M.W.N. 33 = 31 
M.L.J. 240 = 20 M.L.T. 44 = 35 Ind. Cas. 18 . 


Ss. 58 and 68 —Admission of execution. 


Where the execution of a mortgage deed is admitted, 
production of the same is dispensed with ; in such a 
case, the court can take no account of the validity or 
informality of the document, i.e., attestation by one 
wintess. 4 Bur. L.R. 182 =11 Ind. Cas. 850 . 

-S. 58 — Admission of execution—Effect 

where insufficiently stamped. 

In spite of waiver of proof by an admission under 
S. 58 , Evidence Act, a note or other instrument in¬ 
sufficiently stamped cannot be acted upon or degree 
given upon it. But where there is a cause of action 
complete in itself before the promissory note and 
independently of it, the plaintiff can prove it though 
the note is inadmissible. 


Therefore if the plaintiff has an independent cause 
of action apart from the note,the admission of the loan 
in the written statement is, under S. 58 , sufficient to 
waive the requirements of further proof and to enable 
the petitioner to succeed thereon. But if there is no 
such cause of action, the mere admission of the fact 
by the defendant cannot give him a cause of action, 
and that is not a matter cured by S. 58 , Evidence Act, 
or anv other section of the Act. A.I.R. 1933 Mad. 
117 =' 64 M.L.J. 79 = 37 M.L.W. 157 = 1933 M.W.N. 
663 = 140 Ind. Cas. 833 . 

S. 58—Admission of Execution—Effect where 


insufficiently stamped 

No proof is necessary of a document which has been 
admitted by other side ; the fact that such a docu¬ 
ment is not properly stamped is not a ground for 
dismissal of a suit based upon it. 4 Bur. L.T. 171 =* 

11 Ind. Cas. 810 . 

_s. 58—Admission of execution—Validity if 

effected. 

Proof of, may be waived by party affected by it, but 
validity of document is not affected thereby. 68 Ind. 
Cas. 383 = 2 Pat. 52 = 4 P.L.T. 239 = A.I.R. 1922 


_s. 58—Admission by some of the executants 

—Effect of. 

An admission of the executant’s signature by one 
of his sons in a suit on a mortgage relieves plaintiff 
of any further responsibility of proving the mortgage 
deed so far as that defendant is concerned. 42 Bom. 
352 = 20 Bom. L.R. 354 = 45 Ind. Cas. 555 . 


3 . Applicability. 

-S. 58—Applicability—Boundaries on three 

sides tallying—On spot inspection, decree-holder 
pointing out attached house and judgment- 
debtor’s son agreeing it to be house in suit 
Identity, held sufficiently established. 

In a suit by an objector under S. 42 , Specific Relief 
Act even the fact that the boundaries on three sides 
tally is sufficient to establish, the identity of the house 
especially when on the local inspection made by the 
trial Judge the decree-holder (defendant) pointed out 
the house which he had attached and a son of the 
judgment-debtor agreed that the house pointed ou * 
the decree-holder was the one in suit. A.I.R. 1943 
Pesh. 70 = 208 Ind. Cas. 366 . 


-S. 58 —Applicability. 

S. 58 makes no exception of criminal trials and the 
Criminal Courts, as a matter of practice, do not insist 
on every fact which is admitted by accused being 
proved by the prosecution. But, under the proviso, 
the practice is to insist on proof of all really essential 
facts. 91 Ind. Cas. 233 = 27 Cr.L.J. 57 = A.I.R. 
1926 Oudh 245 . 
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-S. 58—Applicability. 

S. 58 normally relates to agreed statements of facts 
made between both parties to save time and expense 
at a trial. But where there is no agreement to admit 
facts, and no pleading has been put in by a party it 
cannot be said any such admission has been made in 
his pleading. 91 Ind. Cas. 20 = 49 Bom. 368 = 27 
Bom. L.R. 251 = A.I.R. 1925 Bom. 231. 

-S. 58—Applicability. 

Divorce cases—Section does not apply. 91 Ind. Cas. 
20 = 49 Bom. 368 = 27 Bom. L.R. 251 = A.I.R. 
1925 Bom. 231. 

4. Denial of document and subsequent 

admission. 

-S. 58—Denial of document—Subsequent ad¬ 
mission. 

A party having once denied, can, on a reconsidera¬ 
tion, subsequently admit the genuineness of a docu¬ 
ment and where its genuineness is admitted, the Court 
is not precluded from taking the document into 
consideration. A.I.R. 1941 Oudh 189 = 1940 O.W.N. 
1344 = 1941 R.D. 6 = 1941 A.W.R. Rev. 19 = 192 
Ind. Cas. 259. 


5. Mortgage. 

—-—S. 58—Mortgage—Want of consideration and 
legal necessity—Onus. 

In suit on a mortgage executed by the great grand¬ 
father of the defendants, the onus of proof on the 
question whether there was consideration or whether 
the full consideration stated in the mortgage had, in 
fact passed, is wholly on the defendants and it is not 
for the plaintiff-mortgagee to prove this matter 
affirmatively ; on the other hand, when the question 
is whether there was legal necessity for the borrowing, 
the onus of proving that there was, is on the plaintiff. 
A.I.R. 1940 P.C. 114 = 6 B.R. 799 «= 1940 A.W.R. 
99 = 21 P.L.T. 773 = 1940 A.LJ. 493 = 1940 M.W.N. 
713 = (1940) 2 M.L.J. 452 = 52 L.W. 310 = 42 Bom. 
L.R. 990 = 72 C.L.T. 440 = I.L.R. (1940) Kar. (P.C.) 
267 (Sup.) = 189 Ind. Cas. 15 := 42 P.L.R. 687 (P.C.j. 

—S. 58—Mortgage—Admission in previous 
litigation that property was mortgaged, whether 
admissible in suit for possession of that property. 

Obiter.—It is doubtful whether in a suit for posses¬ 
sion by the plaintiff, the admission by the defendant 
during the course of previous litigation that the pro¬ 
perty had-been mortgaged to the plaintiff, can be 
considered. A.I.R. 1935 Lah. 279 = 37 P.L.R. 296 = 
159 Ind. Cas. 335 (1). 


-Ss. 58 and 92. cl. (4)—Mortgage—Registere 

mortgage—Subsequent oral agreement to tak 
less —Admissions of parties. 

A subsequent oral agreement to take less than i 
due under a registered mortgage is admissible in ev 
dence if the oral agreement is admitted in the plead 
ings of the parties. No question of the admissiblit 
of evidence, oral or documentary arises if proof i 
dispensed with under S. 58 of the Evidence Act c 
the provisions of the C. P. Code consequent o 
the admission of the parties. 42 Mad. 41=8 L.W 

5£h~* 1918 > M/w - n - 7 *9 = 35 M.L.J. 555 = 24 M.L.3 
400 » 48 Ind. Cas. 158. 

^ 6 . No admission—Effect. 

58—No admission—Production of, bee 



plaintiff is not relieved of producing the besl 
“ * in support of nis case, where no admissioi 
mads by the defendants either in theL 




written statement or at the hearing. A.I.R. 1941 Ca 
1 = 72 C.L.J. 14 = 193 Ind. Cas. 578. 

7. Partition. 

-S. 58—Partition. 

Where the defendants alleged that the plaintiff had 
executed certain unregistered deeds by which the 
inheritance of a common ancestor was partitioned, 
and the plaintiff in his pleadings by necessary impli¬ 
cation admitted the said allegation. 

Held, that oral partition being permissible S. 58 of 
the Evidence Act made evidence on this point un¬ 
necessary and therefore the previsions of Ss. 91 and 
92 of the Evidence Act would not prevent defendants 
from relying on the partition. 76 Ind. Cas. 855 = 1 
Rang. 405 = A.I.R. 1924 Rang. 155. 

8. Valuation not objected to. 

-S. 58—Valuation not objected to—Second 

appeal—Question of jurisdiction. 

On second appeal to the High Court, the objection 
to the jurisdiction of the first court cannot be taken 
when it is waived in the first Court. The market 
value stated in the plaint prima facie determined the 
jurisdiction. It was not conclusive and binding on 
the plaintiffs, so as to estop them from disputing its 
correctness or seeking its amendment, merely because 
they had stated it in the plaint. It was open, how¬ 
ever, to the defendant to rely on the statement in the 
plaint and dispute the jurisdiction of the Court. But 
as neither party raised any question as to want of 
jurisdiction and by their conduct and silence treated 
the market value sufficient to give the jurisdiction tc 
the court, they dispensed with proof on the question 
by their tacit admissions, and thus the principle of 
law laid down in S. 58 came into operation. Consent 
of the parties cannot give jurisdiction where the law 
confers no jurisdiction. The question as to jurisdiction, 
where that question depends on facts to be ascertained 
can be waived by the parties. 35 Bom. 24 = 12 Bom. 
L.R. 712 = 7 Ind. Cas. 950. 

-Ss. 59 and 91—-Circumstances relating to 

mortgagee’s possession of title deeds, oral evi¬ 
dence as to—-Admissibility. 

An agreement of the parties to create a mortgage 
(and the terms of the mortgage) cannot be proved by 
parole evidence while oral evidence would be admis¬ 
sible to prove the circumstances in which the docu¬ 
ments of title came to be in the possession of the 
person who claims to be a mortgagee and the mortgagee 
is also entitled, and indeed called upon, to prove the 
factum of the mortgage or deposit. A.I.R. 1937 Rang. 
69 = 14 Rang. 522 = 168 Ind. Cas. 830. 

-S. 59 —Fraud—Proof. * 

Fraud is not a matter which can ordinarily be 
susceptible of direct proof, but has to be judged from 
the conduct of the parties concerned. 40 P.L.R. 705. 

-S. 59—Fraud—Proof—Circumstantial evi¬ 
dence. 

In all cases of fraud which is not capable of proof by 
direct evidence, the Court has to fall back upon 
inferences to be drawn from circumstances established 
by evidence. The party alleging fraud is nevertheless 
bound to establish it by cogent evidence, and suspi¬ 
cion cannot be accepted as proof. Unless, therefore, 
the proved circumstances are incompatible with the 
hypothesis of the person charged with fraud having 
acted in good faith, they cannot be accepted as • 
affording sufficient proof of fraud. A.I.R. 1935 All. 
995 = 1935 A.W.R. 1189 = 58 All. 342 = 159 Ind.. 
Caa. 977. 
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-S. 59—Oral evidence—Document not ambi¬ 
guous. 

Evidence of the conduct of the parties is not admis¬ 
sible to prove the intention when the document is not 
ambiguous. (1911) 2 M.W.N. 238=12 Ind. Cas. 146. 
-S. 59—Scope. 

Where a person deposited a number of jade baskets 
with other person and in a suit the nature of such 
deposit is in dispute, oral evidence is admissible to 
show whether the jade was put there for safe custody 
merely or by way of pledge. A. I. R. 1938 Rang. 

38=174 Ind. Cas. 475. 

-S. 60. 

Synopsis. 

1. Catalogue or price list. 

2. Direct evidence. 

3. Dying declaration. 

4. Evidence of persons recognising one as 

son of so and so. 

5. Evidence of General Repute. 

6. Evidence of Sub-Inspector based on inqui¬ 

ries made in course of duty. 

7. Ex parte affidavits. 

8. Fact of deposing. 

9. Family bard. 

10. Hearsay evidence. 

11. Jail identification. 

12. Medical certificate. 

13. Opinions and impressions. 

14. Panchnama — Proof of. 

15. Solicitor’s books. 

16. Statement of accused. 

17. Statement of Counsel about relevant facts. 

18. Statement of deceased persons. 

19. Statement of person alive but not examined 

20. Statement of witness before trial. 

21. Witness not stating orally what accused 
was alleged to have said. 


1. Catalogue or price list. 

—•—S. 60—Catalogue or price list—Admissi¬ 
bility without calling as witness person issuing it 
—If hearsay evidence. 

A catalogue or a price list is a statement put out by 
the sellers regarding the price at which they are 
prepared to sell the goods or articles mentioned in it. 
It contains an invitation, to make an offer to purchase 
at the price stated which the seller is prepared to 
accept. It cannot be regarded as hearsay evidence. 
Any person who receives a catalogue can prove it and 
thereby prove the statement made by the sellers 
regarding the price at which he would be prepared to 
sell. Such a catalogue is therefore admissible in 
evidence without the seller issuing it being called in as a 

m^-iWnx. j279 48) Nag - 922 “ A I R - 1949 Na e- 


2. Direct evidence. 

-S. 60—Direct evidence. 

Under S. 67 direct evidence of handwriting 
not always necessary—S. 60 does not exclude circur 
stantial evidence of a thing which could be seen heai 

^SCal. 498 1 Ind '^ 792 = 48 ^ 32 = AI ' ] 
S. 60—Direct evidence. 


Oral evidence must in all cases be direct includii 
J, h _ e H ° C c J LS !Z n when second a ry evidence is being tak. 
a 63 ° f the content s of a document so th 

^..t POnC ^ S T h , av i ng read the document becom 
necessarv. 84 Ind Cas. 175 = 2 Rang. 400 = 3 Bur.L. 
172 —A.I.R. 1924 Rang. 363. 


—-—S. 60—-Direct evidence—Paper transaction— 
Effect of—Necessity for oral evidence. 

Paper transaction relating to a land are not by 
themselves valuable evidence of possession unless oral 
evidence regarding them is let in, as the documents do 
not prove themselves. 4 BomX.R. 167=12 M.L.T. 
83 = 6 C.W.N. 386 = 29 C. 187 = 29 I. A. 24 (P.C.). 

3. Dying declaration. 

-S. 60—Dying declaration-—Proof of. 

Witnesses should not be allowed to prove a dying 
declaration as if it is a substantial piece of evidence in 
the case. The relevant fact to be proved is the state¬ 
ment made by a deceased person admissible under 

5. 32 of the Evidence Act, and that statement is not a 
document made by the Magistrate but the verbal 
statement made by the deceased person. The only 
way of proving a dying declaration is by the evidence 
of some witness who hears it made, the witness being 
at liberty to refresh his memory by referring to the 
note made by him or read over to him at or about the 
time the statement is made. 67 Ind. Cas. 577 = 23 
Cr.L.J. 417 = 6 L.L.J. 115 = A.I.R. 1924 Lah. 12. 

4. Evidence of persons recognising one as 

son of so and so. 

-S. 60—Evidence of persons recognising par¬ 
ticular person on his appearance as son of so and 
so cannot be excluded. 

The evidence given by persons who said that they 
had recognised after some time a particular person as 
the son of so and so cannot be excluded. That evidence 
really relates to their own perception when they saw 
at person and the recollection of their past perception 
of the said person before his disappearance. A.I.R. 
1942 Cal. 498 = 47 C.W.N. 9 = 202 Ind. Cas. 551. 

5. Evidence of general repute. 

-S. 60—Evidence of general repute. 

The fact that a person is a habitual offender may, 
in view of the provisions of S. 117 (4), Criminal. P. C.; 
be proved by evidence of general repute or otherwise , 
such evidence of general repute does not offend against 
the rule against reception of hearsay evidence or the 
provisions of S. 60, Evidence Act, by which it is pro¬ 
vided that oral evidence must, in all cases whatever, be 
direct. A.I.R. 1934 All. 735=36 Cr.L.J. 33 = 3 A.W.R. 
655 = 152 Ind. Cas. 120. 

-S. 60—Evidence of general repute. 

Evidence to the effect that the person adopted was 
known in the village as the son of the adoptive parents 
is inadmissible as being hearsay, to establish an adop¬ 
tion by repute. AJ.R. 1941 Rang. 183 = 196 Ind. 
Cas. 144. 

6. Evidence of Sub-Inspector based on inquiries 

made in course of duty 

-S. 60—Evidence of Sub-Inspector not on 

personal knowledge but based on inquiries made 
in course of duty—Admissibility. 

Evidence of a Police Sub-Inspector not on his per¬ 
sonal knowledge but as a result of some enquiries which 
he has made in the course of his official duty is wholly 
inadmissible. Similarly, the evidence that the peti¬ 
tioner was on the active picketing list of the thana and 
that ‘ ‘ this list is maintained for the criminals who are 
suspected to be most active " is wholly inadmissible. 
The Courts have to decide matters judicially and not 
upon a suspicion which led the Police authorities, 
however, correctly, to place a person upon the suspicion 
list. A.I.R. 1941 Pat. 478 = 42 Cr.LJ. 554 = 22 P.L.T. 
545 = 194 Ind. Cas. 295. 
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—-S. 60—Evidence of Sub-Inspector on facts, 
which are results of investigation by predecessor- 
in-office —Admissibility. 

Where what the Sub-Inspector states about the facts 
is the result of the investigation of his predecessor-in- 
office, his evidence amounts to hearsay and is, there¬ 
fore, inadmissible. 178 Ind. Cas. 254 = 1938 A.W.R. 
83=40 Cr.L.J. 19 = 193* C.W.N 1048=14 Luck. 302. 

7. Ex parte affidavits. 

-S. 60—Exparte affidavits. 

Ordinary documents are not proved by mere 
exparte affidavits when the person trying to prove 
them does not submit himself to cross-examination. 
Under special circumstances affidavits under order 
19 may be allowed tc be read in evidence but 
even then if the opposite patry bona fide desires the 
attendance the witness for cross-examination he Las 
to appear. 89 Ind. Cas. 22 = 23 A.L.J. 961=6 L.R.A. 
Civ. 553 = A.I.R. 1926 All. 161. 

8. Fact of deposing. 

-S. 60—Fact of deposing. 

Fact of deposing might be proved by any one who 
has seen and heard witness. 115 Ind. Cas. 147 = 
A.I.R. 1929 Mad. 187. 

9. Family bard. 

-S. 60—Family bard—Evidence of to prove 

relationship. 

Where the evidence of a family bard to prove 
relationship of ene family with another relates to 
events long before the deponent’s birth, it is a mere 
hearsay and is inadmissible in evidence. Even if the 
evidence is admissible, the family bard is not a very 
reliable person. A.I.R. 1948 Lah. 303 = 40 P.L.R. 
162 = 176 Ind. Cas. 464. 

10. Hearsay evidence. 

-S. 60—Hearsay evidence. 

Evidence about the statement of person who is 
neither a witness nor an accused is not admissible. 
A.I.R. 1938 Cal. 399=39 Cr.L.J. 601 = 175 Ind. Cas. 
523. 


-S. 60—Hearsay evidence. 

Where according to the prosecution it was the 
passenger who gave out that the car was plying for hire 
without permit and the passenger was not examined, 
the evidence of the prosecution was held to be hearsay 
and inadmissible. 1933 M.W.N. 1424. 

- -S. 60—Hearsay evidence—Eye-witness not 

identifying accused in trial—Previous statements 
to others about accused—If relevant. 

The only eye witness to the crime alleged to have 
been committed by the accused did not indentify the 
accused as the assailant in his evidence before the trial 
Court ; but his previous statements to other persons 
to the effect that the accused was the assailant were 
admitted in evidence, and on this evidence the accused 
was convicted. 


ji^a* secondary evidence of a hearsay characte 
LTu did not ccrrob °rate any primary evidence coul< 
5°* b ^I elied on support a conviction. 112 Ind 
Cas. 466-6 Rang. 581 =29 Cr.L.J. 1042 = 11 A.I.Cr.R 
IP^A.I.R. 1928 Rang. 295. 

60—Hearsay evidence. 

Evidence of a witness that he learnt that one o 
e accused is known by a certain name is hearsa 
evUeace asul is therefore inadmissible. 108 Ind. Cas 
“"I® M&T.R. 194— >9 L.R.A.Cr. 27=29 Cr.L.J. 44S 

Evidence Witness raw say h 
II accused—Not that others suspects 



Although evidence cannot be given that an accused 
person has been suspected by persons other than the 
witness of having committed a certain offence, there is 
no authority for the proposition that a witness cannot 
be allowed to state that he personally suspected the 
accused of having committed a certain offence. 125 
Ind. Cas. 19 = 31 Cr. L.J. 755 = 51 All. 275=1929 
Cr.C. 346 = A.I.R. 1929 All 650 . 

— —-S. 60 —Hearsay evidence is inadmissible. 66 
Ind. Cas. 513 = 34 C.L.J. 53 . 

-S. 60—Hearsay evidence. 

The introduction as evidence of a hearsay statement 
regarding the nature of the occurrence in question 
and the absence from the Judge’s charge to the jury of 
any caution against the attaching of any value thereto 
was reprehensible. 62 Ind. Cas. 578 = 25 , C.W.N. 
788 = 22 Cr.L.J. 562 = A.I.R. 1921 Cal. 111 . 

11. Jail identification. 

-S. 60—Jail identification. 

Statements of witnesses at jail identification are 
not made on oath, and again, they are made in the 
course of extra-judicial proceedings. The law does 
not allow statements of this kind to be made available 
as evidence at the trial unless and until the persons 
who made those statements are called as witnesses. 
When these persons are called as witnesses then these 
previous statements become admissible,not as substan¬ 
tive evidence in the case, but merely as evidence to 
corroborate or contradict the statements made by 
these witnesses in Court, If when an identifying 
witness called in the Sessions Court, states there that 
he can identify no one, there is obviously nothing to 
corroborate and so the evidence of the previous 
statement, express or implied, made in the course of 
the identification proceedings, in the jail is not admis¬ 
sible. 95 Ind. Cas. 477 = 19 A.L.J. 947 = 27 Cr.L.J. 
813 = A.I.R. 1921 All. 215 . 

12. Medical Certificate. 

-S.60—Medical certificate tendered by party— 

Admissibility. 

A medical certificate tendered by a party without 
the medical man giving the certificate swearing an 
affidavit, is the worst form of hearsay evidence, 
because it is merely what the doctor had told him 
in writing. The certificate is wholly inadmissible 
in evidence. A.I.R. 1950 Cal. 173. 

13. Opinions and impressions. 

- S. 60— Opinions and impressions. 

Only what the witness actually saw and heard as to 
what a mob was doing and saying is admissible to 
prove the nature of the assembly ; his opinion and 
impressions that the assembly appeared to be unlawful 
are not admissible. 105 Ind. Cas. 234 = 9 P.L.T. 
260 = 28 Cr.L.J. 906 = A.I.R. 1928 Pat. 98. 

14. Panchnama—Proof of. 

-S. 60— Panchnama, proof of —It is necessary 

if a panchnama is to be put in that it should be legally 
proved for it does not prove itself. Bom. L.R. 978 = 
3 Cr.L.J. 41. 

15. Solicitor’s books. 

-S. 60—Solicitor’8 books. 

Entries in solicitor’s books of account regarding 
object of purchase for client are neither inadmissible 
nor irrelevant nor hearsay. 114 Ind. Cas. 565 = 
33 C.W.N. 493 = 31 Bom.L.R. 710=1929 MWN 
422=1929 A.L.J. 406 = 49 C.L.J. 335=30 m’l W # 
835 = A.I.R. 1929 P.C. 77 = 57 M.L.J. 581 (P. C.)! 
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16. Statement of accused. 

— —S. 60—Statement of accused. 

Statement by accused immediately after the offence 
is relevant but statement by another person to the 
accused must be proved by the person who heard it. 
81 Ind. Cas. 717 = 6 L.L.J. 575 = 25 Cr.L.J. 1005 = 
A.I.R. 1924 Lah. 733. 

17. Statement of Counsel about relevant 

facts. 

-S. oO— Statement of counsel about relevant 

facts. 

Statement of counsel concerning relevant facts in the 
case cannot be accepted otherwise than in the witness- 
box. A.I.R. 1935 Nag. 69=17 N.L.J. 189. 

18. Statement of deceased persons. 

——Ss. 60,49,32—Statement of deceased persons. 

The value of evidence admissible under Ss. 32, 49 
and 60 depends on the character of the witnesses who 
depose to what they heard from deceased persons and 
also on the character of the deceased and whether they 
were expressing their cwn opinion or merely repeating 
hearsay. A.I.R. 1933 Sind 213=150 Ind. Cas. 266. 

19. Statement of person alive but not 

examined. 

- S. 60—Statements of person alive but not 

examined. 

Where a person is still alive and is available for 
examination as a witness but has not been examined in 
the case, the statements by him would be no evidence 
against the opposite party.—A.I.R. 1943 Cal. 75 = 
I.L.R. (1942) 2 Cal. 299 = 75 C.L.J. 301=46 C.W.N. 
729 = 205 Ind. Cas. 344. 

20. Statement of witness before trial. 

—S. 60 —Statement by witness to Police— 
Method of proof. 

For the purpose of proving the statement made by a 
witness to a Police Officer, the Court should insist on 
the production of the writer himself, when available. 
A.I.R. 1942 Lah. 59 = 43 P.L.R. 712 = 43 Cr.L.J. 428 = 
198 Ind. Cas. 796. 


—S. 60, 157, 155—Statement of witness before 
trial, whether can be proved to contradict or 
corroborate his evidence. 

\\ here a witness gives evidence at the trial, his 
statement at the trial is the only substantive evidence 
in the case, but if he has made a statement before the 
” e i“f r ^consistent or consistent with his state- 
tn + a1 ’ ln SU ? h state ment may be proved to 
A I p ^OTrobor^te his evidenc e at the trial. 

Cas'.W 165 = 37 CrL J* 22 5 = 159 Ind. 

—-S. 60—Statement said to have been made bv 
witness to another person, if admissible. y 

Where a person js examined as a witness a state 
ment said to have been made by him to another is not 
admissible if no question is put to hin as to whether 
the statement had been made to the other person 

Cas -I 437 1934 Smd 100 = 35 CrL -J- 1332= 15*1 Ind*. 

-S. 60—Statement of Honorary Magistrate as 

to what accused’s father stated or promised— 
Admissibility. 

Where a married girl has been enticed away and 

of e a n CC i£ 18 tne ^ Under S - 498 « IPC « the evidence 
of an Honorary Magistrate as to the nature of the 


statement made to him by the father of the accused or 
as to what he promised, is inadmissible. A.I.R. 1935- 
Pesh. 73 = 36 Cr.L.J. 1442 (1) = 158 Ind. Cas. 483. 

21 . Witness not stating orally what accused 

was alleged to have said. 

-Ss. 60, 160—Witness not stating orally what 

the accused was alleged to have said—No re¬ 
collection of facts nor statement that he had. 
reported facts correctfy—Admissibility. 

Where no attempt was made by a witness to state 
orally before the Court what the accused in each case 
was alleged to have said nor did he state before the- 
Court that although he had no specific recollection of 
the facts themselves, he was sure that the facts were 
correctly recorded in the document: 

Held, that this evidence was inadmissible. A.I.R. 
1938 Lah. 629 = 40 P.L.R. 872 = 39 Cr.L.J. 930=177' 
Ind. Cas. 707. 


-S. 61—Copy of document. 

That the man producing a document used the same- 
to settle disputes between the villagers, and before 
him the document was in the possession of his father,, 
does not make the document a true copy of the original 
(chitta). 49 C.L.J. 546—A.I.R. 1929 Cal. 459. 

-Ss. 61,64,65- 


Prosecution for breach of order under R. 56, De¬ 
fence of India Rules—Order purporting to be made by 
District Magistrate not ^bearing his signature nor cer¬ 
tificate that it was certified copy of order—conviction 
cannot be based on such document. A.I.R. 1945 Pat. 
210 = 24 Pat. 143=11 B.R. 357 = 46 Cr.L.J. 538 = 2G 
P.L.T. 201=219 Ind. Cas. 148. 

-S. 61—Writer should be called to prove 

writing. 

The answer given by the Collector to an application 
as to the existence of a certain village is not evidence 
unless the writer of the answer is called as a witness 
and it cannot be used in evidence against the other 
party. A.I.R. 1934 Pat. 127=15 P.L.T. 73=13 Pat. 
111 = 153 Ind. Cas. 602. 

-Ss. 62, 63—Plaint held proved. 

Where a copy of the plaint in a previous suit served 
on the defendant in that suit has been proved by the 
said defendant, the document is fully proved. A.I.R. 
1943 Cal. 211=76 C.L.J. 203 = 47 C.W.N. 241=207 
Ind. Cas. 34. 

-S. 62—Newspaper. 


One specimen of a newspaper is not a copy of another 
specimen of the same neswpaper of the same date. 
There is no relation between them of copy and original. 
They are all counterpart originals, each being primary 
evidence of the contents of the rest. 120 Ind. Cas. 
798=1930 Cr.C. 331=31 Cr.L.J. 168=A.I.R. 1930* 
Lah. 371. 


-Ss. 62, Expl. 2, 124—Whole document with. 

signature must have been made with one uniform* 
process—Document privileged under S. 124—• 
Admissibility. 


t? . i o T? wunm rne meaning oi o. c 

Lxpl Evidence Act, the whole document with t 
signature must have been made by one uniform proce 
. ™ a d °cument is entitled to privilege under S. 12 
°* *h e document though made by one unifoi 

subsefinVnf n + el3 lV by * ypin & on type machine but sign 
coov of S the Slgnin S of th * original is merdy 
^ document and not the original docume 
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aad is inadmissible in evidence to prove consent of 
original. the original being a privileged document 
under S. 124. A.I.R. 1937 Mad. 807 = 1937 MAV.N. 
746s=>(1937) 2 M.L.J. 381=46 LAV. 437 = 177 Ind. 
Can. 592. 


63. 


Synopsis. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 
22 . 

13. 

14. 


Admissibility—Objection to. 

Certified copy. 

Contents of document. 

Copy of copy. 

Copy of document. 

Direct evidence. 

Discretion of trial Court. 

Document not in existence. 

Lost grant. 

Oral evidence. 

Plaint copy. 

Right to inspect and get certified copies. 
Secondary evidence. 

Statement of witness abstracted in judg¬ 
ment. 

Translation of document in judgment. 
Translation of grant contained in official 
letter. 


S. 63 (2 
S. 63 3 
S. 63 (3 
S. 63 (3 


—Blue print of plan. 
—Abstract translation. 
—Deposition. 

Paper book. 


S. 63 (3)—Printed records of High Court. 

5. 63 (3)—Mortgage deed. 

6. 63 (3)—Scope. 

S. 63 (5)—Seen 

1. Admissibility—Objection to. 

,. 63—Admissibility—No objection taken— 
Objection in appeal. 

When a document is tendered and no objection what¬ 
ever is taken to it either as to its being secondary 
evidence or as to its being tendered in circumstances 
that would justify its being received as secondary 
evidence, it is too late in appeal to take the point that it 
should not have been received especially when it 
appears that if that objection had been taken, there 
would not have been any difficulty in setting the 
maters right at the time. Where no objection is 
taken, it must be assumed that counsel waives the 
objection. A.I.R. 1937 Nag. 13 = I.L.R. (1937) Nag. 
68=167 Ind. Cas. 190. 

-S.63—Admissibility—No objection taken in 

trial Court—Objection in appeal. 

Admissibility of a copy of a copy of the original 
document—Objection regarding admissibility not 
raised »n lower Court—Objection is not open in appeal. 
84 Ind. Cas. 921=20 M.L.W. 719 = 35 M.L.T. 129 = 
1914 M.W.N. 923 = A.I.R. 1925 Mad. 257. 

-Sb. 63, 65, 66—Admissibility—No objection in 

first Court—Objection in appeal. 

No objection should be allowed to be taken in the 
appellate court to the admissibility of a document as 
secondary evidence, if the document had been admit¬ 
ted in the first court without objection. C. 155. 

2. Certified copy. 

—^.g. lL.63—Certified copy. 

A certified copy is sufficient secondary evidence 
ander S. 63 of the existence, conditions and contents 
Of the deed but not of its execition, which must be 
proved as required under S. 68. 82 Ind Cas. 306 = 
6 L.R.A. Civ. 686=A.I.R. 1925 All. 56. 

—.* 1 * 63—Certified copy. 

ill. D.—-27 


The registration copy of a document cannot b< 
admitted in evidence in absence of proof of lo9S of the 
original. 85 Ind. Cas. 524 = 21 M.LAV. 67 = A.I.R. 
1926 Mad. 345 = 47 M.L.J. 906. 

3. Contents of document. 

_S. 63—Contents of document. 

Secondary evidence of a document is evidence of its 
contents by person who road the document and oral 
evidence as to the terms of a moitgage which have 
been reduced to writing is not evidence of the contents 
of the document. 66 Ind. Cas. 3( 0=4 U.B.R. 80 = 
A.I.R. 1921 U.B. 3. 

4. Copy of copy. 

-S. 63—Copy of copy—Admissibility. 

A copy of a copy is admissible in evidence if it has 
been compared with the original or a copy of the 
original taken out by means of a mrchamcal process. 
A.I.R. 1950 Assam 17. 

-S. 63—Copy of copy. 

Copy of copy of document produced and admitted 
to record by consent—Although il cannot prove 
anything which under Evidence Act cannot be proved; 
vet it can be admitted to show contents of original. 
115 Ind. Cas. 509 = A.I.R. 1928 Mad. 1255. 

_S.63, Illus. (c)—Copy of a copy—Inadmissible. 

A copy of a copy is inadmissible in evide nee. When 
a document is inadmissible in evidence, no question 
of its construction arises and the party relying up on it 
must fail. 1 Pat. L.T. 47 = 2 U.P.L.R. (Pat.) 58= 
54 Ind. Cas. 941. J 

-S. 63—Copy of a copy. 

A copy of a copy is not secondary evidence of the 
contents of the original. 15 M.L.J. 147 = 28 Mad. 257. 

5. Copy of document. 

_S. 63—Copy of document. 

W'here the Sub-Registrar being doubtful about the 
execution of a document brought to him for regist. ation, 
prepared a copy of the same for forwarding it to 
District Registrar for opinion. 

Held, that such a copy was secondary evidence of 
the document. /8 Ind. Cas. 865 = A.I.R. 1924 Nag. 
375. 

_Ss. 63, 65, 90, 114 Copy of document—No 

evidence that original could rot be produced— 
Secondary evidence—Presumption. , s 

In a suit defendant relit d on a document which had 
been prepared from an earlier document. The latter was 
not produced, though it was admittedly in existence, 
nor was it shown that it could not have been produced. 
On appeal a copy of it was filed. Held, that though 
the exhibit was admissible as secondary evidence, it 
was onlv secondary evidence of the contents of a- 
document. There was no evidence that the document, 
of the contents of which the exhibit was evidence, 
was in fact executed in 1862 between the parties 
mentioned, and as tin exhibit was a copy only, the 
presumption under S. 90 of the Evidence Act should, 
not be made. 25 M. 674. .... 

6. Direct evidence 

-S. 63—Direct evidence. 

Oral ev dtnee must in all cases be direct including 
the occasion when secondary evidence is being taken 
under S. 63 (5) of the contents of a document so that 
the deponent's having read the document becomes 
necessary. 84 Ind. Cas. 175 = 2 Rang. 400 = 3 Bur.L.J.. 
172 = A.I.R. 1924 Rang. 363. 

7. Discretion of trial Court. 

-S. 63—Discretion of trial Court. 
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The question whether secondary evidence was in any 
case rightly admitted depends largely on the discretion 
of the Judge of firstinstance and his conclusion should 
not be overruled by the Court of appeal except in a very 
clear case of miscarriage. 32 Bom.L.R. 1385 = 55 
Bom. 103=128 Ind. Cas. 901=A.I.R. 1931 Bom. 105. 

-S. 63—Discretion of trial Court. 

The question whether secondary evidence was in 
any given case rightly admitted is one which is proper 
to be decided by the Judge of first instance and is 
treated as depending very much on jurisdiction. His 
conclusion should not be overruled except in a very 
clear case of miscarriage. 5 Bom. L.R. 708=28 
Bom. 94. 

8. Document not in existence. 

-S. 63—Document not in existence. 

Secondary evidence of a document which has not 
been proved to have been written by the accused or 
•even existed, cannot be admitted. A copy of a news¬ 
paper publishing a defamatory letter cannot be used as 
secondary evidence to prove a letter which has not 
been found or even proved to have existed. 8 A.L.J. 
302=12 Cr.L.J. 259=10 Ind. Cas. 832. 

9. Lost grant. 

-Ss. 63, 32 (2), 35, 65 and 91—Lost grant— 

Secondary evidence. 

As Ss. 65 and 91 make it clear that when a written 
grant is lost,secondary evidence can be given of it only 
as defined by law, a translation of parwana or grant 
forming the enclosure to the report of a public officer is 
not admissible as secondary evidence of the contents of 
the grant under any of the Ss. 63, 32 (2) or 35. 4 L.W. 
331=35 Ind. Cas. 201. 


10. Oral evidence. 


S. 63—Oral evidence. 


Evidence that the witness saw the document and 
heard it read out by some one else is only hearsay so 
far as the contents are concerned, and does not fulfil 
the requirements of S. 60. 112 Ind. Cas. 310. 

-S. 63—Oral evidence. 

Oral evidence to be secondary evidence of the 
■contents of a document must be of persons who have 
read the document. 100 Ind. Cas. 1 =45 C.L.J. 263 = 
? * I?* 54 *- A - 61 =2 * A-L.J. 65 = 38 M.L.T. 41 = 

J? 27 w^‘ N ^ 0c=25 MLW - 342 = 28 P.L.R. 109 = 
£* W ?* 62 j= 8 p -L.T. 280=6 Bur.L.J. 40 = 

376 CPC )" R ’ 800==AXR * 1927 PC - 15=52 M.L.J. 

o ^ copy. 

Ss, 63 f 62—Plaint copy. 

«Jfh G1 3 < CO a Y ? fth ® plaint * in a previous suit, served 
defendant in that suit has been proved by the 

mVclT^n*' 7 « e document is fully proved. A I.R. 

Ind!(2 34 1=76 C,L J ' 203=47 C.W.N. 241=207 

I2 q S 8 ^*? in «P? ct and get certified copies 
S. 63—Right to mspect and get certified copies' 
«ee 31 C. 284=8 C.W.N. 125. * 

13. Secondary evidence. 

—-Ss. 63, 65 and 66—Secondary evidence— 

A ^Jt Sl ° n8 ~ DeStrUCtion or of absen ce of original 
—Suit upon mortgage document—Forfierv— 
Decree on—Admission. forgery 

Where a party sues to redeem a mortgage nuttinp 

Z a S'*? document as embodying the 
tion and that document is found to be 8 a forgery a 
decree cannot be given to him on the basis of ^he 
wiitten admissions of the defendant as to the contend 


of the mortgage. No question of secondary evidence 
arises, without proof of the existence and due execu¬ 
tion of the original. Per Spencer and Tyabji, JJ. — 
S. 63 of the Evidence Act does not exhaust the kinds of 
secondary eidence that may be adduced. Per 
Tyabji, J.—Having regard to Ss. 65 and 66 of the 
Evidence act written admissions of the entents of 
documents are inadmissible without proof of the 
original having been destroyed or beng otherwise not 
available for production. (Per Sadasiva Iyer, J.) 
When the plaintiff putsforward a forged document as 
primary evidence, it cannot be held that defendants 
are put upon notice that they would be required to 
produce the counter-part of the genuine document. 
28 M.L.J. 266=17 M.L.T. 170 = (1915) M.W.N. 105 = 
28 Ind. Cas. 69 (F.B.). 

-S. 63—Secondary evidence—Statement in 

previous suit referring to document. 

A statement made by a party or his authorised agent 
in a previous suit in which he referred to a document 
which was against his interest is secondary evidence of 
that document. 6 O.L.J. 508 = 53 Ind. Cas. 667. 

-Ss. 63 and 65—Secondary evidence—Public 

document—Copy not available. 

Where a certified copy of a lost public document is 
not available other secondary evidence of its contents is 
admissible. 5 Cal. 568 ; 6 M. 80, Foil. A register of 
orders issued by the Collector in charge of a Zemindari 
kept in the ordinary course of business may be taken 
to be an accurate copy of the orders issued and may be 
admitted as secondary evidence of such orders. 28 
Ind. Cas. 808 (Mad.). 

14. Statement of witness abstracted in 

judgment. t 

-Ss. 63 and 65—Statement of witness abstract¬ 
ed in judgment. 

A statement of a witness abstracted in a judgment 
is not even secondary evidence of the statement and 
cannot be made use of in lieu of the original statement 
itself. 1930 M.W.N. 601=53 Mad. 952=60 M.L.J. 
13 = 33 M.L.W. 20=129 Ind. Cas. 463=A.I.R. 1931 
Mad. 207. 

15. Translation of document in judgment. 

-S. 63—Translation of document—Transla¬ 
tion of document in judgment not inter partes l» 
inadmissible as secondary evidence. 

S. 63 gives an exhaustive statement of secondary 
evidence admissible. 70 Ind.Cas. 107 = 16 M.L.W. 11« 
1922 M.W.N. 432=31 M.L.T. 46=A.I.R. 1922 Mad. 
334 = 43 M.L.J. 37. ,Br l 

16. Translation of grant contained in official 

letter. 

-S. 63—Translation of grant contained I* 

official letter—Whether public record—Admis¬ 
sibility of. 

The translation of a grant contained in a letter froffl 
one official to another, does not come wit • in the 
provision of S. 63 and cannot be admitted as secondary 
evidence. 26 Ind. Cas. 618 (Mad). 

17. S. 63 (2)—Blue print of plan. 

-S. 63 (2) —Blue print of plan. 

A plan which is signed by the Executive Engine®*' 
and Sub-Divisional Officer of P. W. D. when land 
transferred to the District Board, must be presumed w 
be accurate under S. 83, Evi. Act for the purposes 
prosecution under S. 57, Punjab District Boards 
and the m 'asurements thereon are admissible under 
S. 36, Evi. Act and the blue print of the plan is secofl 
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dary evidence under S. 63 (2) of the Evi. Act. A.I.R. 
1937 Lab. 155=17 Lah. 843 = 39 P.L.R. 143 = 38 
Cr.L.J. 438=167 Ind. Cas. 573. 

18. S. 63 (3)—Abstract translation. 

-S. 63 3)—“ Abstract translation ” of copy, a 

mere summary—Secondary evidence—Counter¬ 
foils—When admissible. 


* Abstract translation ’ does not come within the 
terms of S. 63 (3) when it does not purport to be a 
* copy ' or even a full and complete translation of the 
document, but is merely a summary of ite terms 
prepared for reference at the hearing of the appeal in 
the partition suit between the members of the family in 
which the points in support of which the document is 
sought to be produced were of no importance. It is, 
therefore, not a copy ‘made from or compared with 
the original ' and does not fall within cl. (3) of the 
section and is, therefor >, inadm'Svi'Mc. 

The counterfoil* of receipts are admissible n evidence 
inly if proof of the loss of the original receipt is given. 
A.I.R. 1937 Lah. 370 = 39 P.L.R. 602 = I.L.R. (1940) 
Lah. 363=176 Ind. Cas. 65. 


19. S. 63 (3)—Deposition 

-S 63 (3)—Deposition— 

Uncertified copy—Person alleged to have made it 
-and person who compared it with original dead— 
'iheir signatures only proved by man acquainted 
with their handwriting— Uncer tified copy, held, 
cannot be said to have been proved to have been 
made from or compared with the original and hence 
was inadmissible. A.I.R. 1941 Cal. 506 = 45 C.W. 
N. 65 = 73 C.I.J. 159 = 197 Ind Cas. 45. 

20. 63 (3) —Paper book 

-S 63 (3)—Paper book. 

Paper-book containing translation of documents is 
not secondary evidence of the contents of these docu¬ 
ments. 93 Ind. Cas. 101=43 C.L.J. 237 = 30 C.W.N. 
-259=A.I.R. 1926 Cal. 752. 


21 63 (3)—Printed record of High Court. 

-S. 63 (3)—Printed record of Madras High 

•Court whether good evidence of original. 

In the Madras High Court the present practice whicl 
has been going on for many years is to send to th< 
Government Press typed copies of the record frorr 
which the printed record is made and the correcting o' 
proofs is donein the Government Press by comparison 
with the typed copy and not with the original deposi¬ 
tions. Therefore, it follows that the High Court record 
under the present procedure is not a copy made from 
or compared with the original but a copy of a copy 
and unless there is evidence of some comparison with 
the original which is not the usual practice, the infer¬ 
ence would be that the printed record is, in the absence 

IQiaxS*’ fo°w ? V i? cnce of the original. A.I.R 
K f ^ = i 48 o!l X '^ 650=1938 M.W.N. 1102 = 

Ind^Cas 751 L ^‘ 883==ilr - (1939) Mad. 333=183 

—-S. 63—Printed copy of deposition. 

'HIbK r ted , C °£ y °J de P osit 'ons coming up to Madras 
Urt after Gov ernment Press took up printing ol 
.JW^ourt papers—Depositions in English—Copy is 



-- — -— — — * V/ # » 

22. S. 63 (5)—Mortgage deed. 

tlanlS* y. Mortgage deed—Secondary evi 
ce Admissions of party In prior suit. 

orevSJ?!!? 8 * 10 ? made b y the mortgagee in a Cort in 
•oiortoai** 0 *? 3 ab ? ut the existence and contents of th 
deed is good secondary evidence withii 


S 63 (5) and sufficiently proves the execution of the 
deed. 3 O.L.J. 379=36 Ind. Cas. 696. 

23. S. 63 (5)—Scope. 

-S 63 (5)—Scope. 

S. 63 (5) permits oral account of the contents of a 
document being given bv some person who has hims?lf 
seen it. A.I.R. 1940 Nag. 116=1940 N.L.J. 85 = 186 
Ind. Cas. 851. 

-S. 63 (5)—Scope—Survey and Settlement 

Report. 

Survey and Settlement Report which was based on a 
jamabandi, the original of which was not produced 
and which itself was not exhibited in evidence, cannot 
be treated as secondary evidence of the contents of 
the jamabandi statement under Cl. (5), S. 63 or under 
any other section of the Evidence Act. A.I.R. 1928 
Pat. 284, Reversed. 123 Ind. Cas. 145 = 31 M.L.W. 
352 = 32 Bom.L.R. 515 = 51 C.L.J. 502 = A I.R. 1930 
P.C. 45 = 59 M.L.J. 731 (PC.). 

24. S. 63 ( 5)— 44 Seen »\ 

-S. 63 (5)—“Seen it •». 

The argument that if witness has seen a document 
without reading it, nevertheless under S. 63 (5) be 
becomes qualified through knowledge that he has 
acquired otherwise than by reading it or seeing it in 
such a way that he became acquainted witli its con¬ 
tents by so seeing it, is wrong. 84 Ind. Cas. 175 = 
2 Rang. 400 = 3 Bur. L.J. 172 = A.I.R. 1924 Rang. 363. 
-S. 65 (5 )— 44 Seen it *’ meaning of. 

Merc fact of having seen the document is enough; 
the witness need not have read it or have been able to 
do so, in order to make his evidence admissible. 80 
Ind. Cas. 939 = 22 A.L.J. 864 = 5 L.R.A.Civ. 720 = 
47 All. 13 = A.I.R. 1924 All. 792. 

-S. 63 (5)—“Seen “—Illiterate witness. 

If a document is read over to a man because he 
cannot read himself, and he thereupon signs it and as 
containing what has been read over to him, he may be 
said within S. 63 to have seen the contents of that 
document. 73 Ind. Cas. 654 = A.I.R. 1923 All. 612. 

-S. 63 (5)—“Seen”—Illiterate witness. 

Witness unable to read the document—His evidence 
is not secondary evidence of the contents of that 
document. 71 Ind. Cas. 654 = A.I.R. 1923 All. 441. 

- S. 63 (5)— “Seen”—Illiterate witness. 

Where the only witness in support of the mortgage is 
an illiterate person, and no other witnesses have boen 
produced. 

Held, that such an illiterate person could not be 
deemed to be one who has seen the mortgage within 
Cl 5 of S. 63 of the Evidence Act. 66 Ind. Cas. 557 = 
A.I.R. 1922 All. 232. 

-S. 63 (5)—“ Seen ’’—Meaning of. 

An oral account of the contents of a document given 
by an illiterate person, who merely saw without 
understanding the contents thereof, is not sufficient 
evidence. 

“Seen” in S. 63 (5) of the Evidence Act means 
more than the mere sight of the document. 12 A.L.T 
239 = 23 Ind. Cas. 11. 

-Ss. 64 and 65—Deed—Exchange—Written 

deed—Proof—Registration. 

Where the exchange between the parties is a written 
transaction, the transaction cannot be proved without 
production of the written instrument or evidence of its 
loss. Before any notice is taken of the instrument, it 
must be shown to have been registered. A.I.R. 1940 
Lah. 311 =42 P.L.R. 294. 
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-S. 64—Mortgage deed—Copy of—If sufficient 

evidence. 

A copy of mortgage deed is not sufficient to prove 
mortgage. 23 Ind. Cas. 864 (All.). 

-S. 64—No written record—Words used 

Proof by oral evidence. 

If the Court lias made a record, then no other 
evidence is admissible except by the proof of the 
statement which has been reduced to writing. But 
where there is no written record, the prosecution is 
free to prove, by oral evidence, the actual words used 
by the witness. A.I.R. 1943 Pat. 117 = 21 Pat. 778 = 

9 B.R. 236 = 44 Cr.L.J. 391=205 Ind. Cas. 531. 

-S. 64—Objections. 

Admission of secondary evidence—Objection as to 
mode of proof cannot be taken after Court has admitted 
the document. 71 Ind. Cas. 902 = 4 P.L.T. 135 = 
1923 P.H.C.C. 65=1 Pat.L.R. 111 =2 Pat. 414 = A.I.R 
1923 Pat. 276. 

-S. 64—Person producing, document, not 

writer nor one on whose behalf it was written— 


producing the original to secure if he pleases, the best 
evidence of its contents. Secondary evidence as provided: 
by S. 65, is admissible when the party offering - ; 
evidence of the contents of the document cannot, for 
any reason not arising from his own default or neglect,, 
produce the original document in a reasonable time. 

977 (SB *) 37 CaL 99 = 38 CrL J- 818 = 169 Ind. Cas.. 

S. 65—Admissibility of secondary evidence. 

1 ‘or the admissibility of secondary evidence and - 
certified copy of a document, the loss of the original or 
that the original is in the possession of or uder the. 
control of the opposite party, must be first proved.. 
A.I.R. 1936 All. 422. 

---S. 65—Admissibility of secondary evidence. 

When a party fails to produce a document, it may bo 
because he docs not wish to produce it or he may have 
really lost it. Before secondary evidence of the deed 
can be produced, it is essential for the party to show 
that the document had been lost. A.I.R. 1935 Rang. . 
502=160 Ind. Cas. 701. 


Proof. 

Mere production of a document is not tantamount to 
proof, cspecia.ly when the production is by a person 
who is neither the writer of the document nor the 
person on whose behalf the document has been written. 
A.I.R. 1937 Lah. 593 = 39 P.L.R. 327 = 38 Cr.L.J. 
1073=171 Ind. Cas. 351. 

-S. 65. 

Synopsis. 


1. Admissibility of secondary evidence. 

2. Admissions. 

3. Award—Copy of. 

4. Bhats register. 

5. Certified copies. 

6. Discretion of Court 

7. Document in possession not produced. 

8. Evidence as to existence of document. 

9. Evidence as to result of record. 

10. Income-tax papers and returns. 

11. Interpretation. 

12. Kabuliyat. 

13. Letters of Administration with copy of 

will. 

14. Loss of documents. 

15. Mortgage. 

16. Objections. 

17. Original document unstamped, etc. 

18 . Requirements of section. 

19. Scope. 

20. Secondary evidence. 

21. Wills. 

22. Miscellaneous. 

1. Admissibility of secondary evidence. 

——S. 65-Admissibility of secondary evidence. 

fn B , efo , r secondary evidence can be given as to the 
contents of a document, it must be established that the 

i ? c c ° urt - aj - r - iM3 
c I." . / ' II4 = 9B - R - 260 = 202 Ind. Cas 126. 
*• ^Admissibility of secondary evidence. 

A.I.R. 1940 Lah SH^ PX.R 294. ^ registered - 

—Ss. 65, 66 Admissibility of_Secondary evi- 


17. 

18. 


-S. 65—Admissibility of seconda.y evidence— 

Account books. 

In the absence of the original account books, a 
summary of the result of that examination, as given 
by a person who had examined them for a pleader in¬ 
admissible in evidence under S. 65. 83 Ind. Cas. 782= 1 
46 All. 575=22 A.L.J. 521 = 5 L.R.A. Civ. 785 = A.I.R. • 
1924 All. 625. 

--S. 65—Admissibility of secondary evidence— 

Written defamation. ! 

In case of written defamation the Court should insist- 
on the production of the original and should not easily 
admit certified copies. 81 Ind. Cas. 129 = 18 M.LW.. 
718 = 33 M.L.T. 168=1923 M.W.N. 913 = 25 Cr.L.J. 
641 = A.I.R. 1924 Mad. 340 = 45 M.L.J. 754. 

-S. 65—Admissibility of secondary evidence. 

It is well settled that certified copies of registered 
deeds evidencing private transactions are admissible 
only when a case for reception of secondary evidence' 
has been made out. S. 57, Registration Act, only 
shows that when secondary evidence has in any way - 
been introduced, as by proof of the loss of the original 
document, a copy certified by the Registrar shall be 
admissible for the purpose of proving the contents 
of the original. 103 Ind. Cas. 752 = 9 L.L.J. 428= 
A.I.R. 1927 Lah. 817. See also A.I.R. 1929 Rang. 217. ; 

-S. 65 (a) and (f)—Admissibility of secondary. 

evidence. 

Plaintiff failed to obtain the original mortgage- 
deed in possessiion of the defendant and therefor© 
produced a certified copy. One of the three witnesses 
was dead and the remaining two on seeing the copy, 
could not remember whether they had attested the ‘ 
deed. One of the two witnesses said that the execu-' 
tants mentioned in the copy executed a mortgage at or : 
about the time mentioned in the copy. Plaintiff 
examined another person who proved a note in thei 
papers of plaintiff about payment of interest due on the 

that: the copy was admissible in evidence 
( a ) an< * (0 °* the Evidence Act read with : 

of thc R egn. Act. 3 O.L.J. 482=36 Ind. • 
Cas. 673. J 


___ 

a stat ement made by the executor 

aHmkciKi 6 as . to . the same having been burnt is- 

evirlfvnr- 6 a ® J u ts if ying a party in giving secondary 

227-A I p 97 Cas. 765 = 24 M.L.W.- 

^ 7 = A.I.R. 1926 Mad. 1003. 
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_S. 65 —Admissibility of secondary evidence. 

Suit on bond—Loss ot bond alleged—Defendant 
denying execution—Plaintiff proving execution 
Plaintiff need not prove loss of bond.—SI Ind. Cas. 
570=A.I.R. 1925 Oudh 100. 

_S. 65 —Admissibility of seco idary evidence. 

Where the loss of the original lias not been proved 
the copy cannot be accepted in evidence. 71 Ind. Las. 
405 = 4 Lah. 90 = A.I.R. 1924 Lah. 40. 

_S. 65—Admissibility of secondary evidenca. 

The evidence of a witness, who deposes to the loss of a 
deed which should be in his custody, is sufficient to 
allow secondary evidence. 04 Ind. Cas. 299 = 15 
M.L.W. 104= 24 Bom.L.R. 675=9 O.L.J. 71 - 
30 M.L.T. 132 = 48 I.A. 365 = 27 C.W.N. 8 = 20 A.L.J. 
961 = 24 O.C. 272 = A.T.R. 1922 P.C. 53 (P.C.). 

_ S. 65 —Admissibility of secondary evidence - 

Original with hostile person. 

Where original dociraent was with defendants* 
brother who was on bad terms with defendant, certified 
copy was held admissible. 79 I»id. Cas. 663 — / O.C. 
26 = 11 O.L.T. 565 = A.I.R. 1924 Oudh 303. 

2_S. 65— Admissibility of secondary evidence — 

Original with opposite party. 

The production of a certified copy of the registered 
deed is sufficient proof when the original of that deed 
is In the possession of the opposite party, 11” ind. 
Cas. 277 = A.I.R. 1928 All. 394 . 

= 9 . 65—Admissibility of secondary evidence. 

Proof that party against whom deed is sought to be 
proved appears to be in possession of it is enough. 
39 Ind. Cas. 284 = 12 O.L.J. 354 = 2 O.W.N. 505 = 
A.I.R. 1925 Oudh 504.| 

_8. 65 —Admissibility of secondary evidence. 

Where the original receipts are with the defendant 
and arc not produced by him the plaintiff is entitled to 
produce in evidence copies of the Receipts they being 
secondary evidence of the Receipts. 68 Ind. Cas. 494 = 
A.I.R. 1923 Nag. 32. 

_8. 65—Admissibility of secondary evidence — 

Public document—Abstracts.]* 

An abstract from mutation records showing the 
number of transfers of land in a particular tribe is 
admissible in evidence under S. 65 (g) for proving 
that members of the tribe have unrestricted powers of 
alienation. 78 Ind. Cas. 451 = A.I.R. 1925 Lah. -31. 

-8. 65—Admissibility of secondary evidence. 

An entry in a public document such as a settlement 
record can be proved only by the original or by a 
certified copy. 71 Ind. Cas. 825=A.I.R. 1923 I.ah. 

150. 

-S. 65—Admissibility ’of secondary evidence— 

Telegram, 

Three months after sending a telegram it can be 
proved by secondary evidence. 90 Ind. Cas. 760 = 

26 Cr.L.J. 1602 = 2 O.W.N. 760 = A.I.R. 1926 Oudh 

161 . 

_65 (c)—Admissibility of secondary evidence. 

When the terms of a transaction have been reduced 
to 'Writing, oral accounts of it are excluded entirely. 
But when oral evidence has to be depended upon, as 
for'Instance, when the document has been destroyed 
by fire, or lost in some other way, the testimony of a 
p erso n who ha s actually read the document at some 
time or other is to be preferred to that of a witness 
who was simply present at the time when the transac¬ 
tion was entered into but who has not read the docu- 
.mieifti' 6 BurJLT. 52=14 Ind. Cas. 818. 

.m • 


-Ss. 65 (a) and 66 — Admissibility of secondary 

evidence. 

The lower Appellate Court admitted oral evidence 
of a previous promissory note for which the promissory 
note in 6 uit, was executed on the ground that, the 
original note was destroyed. Tli facts on the record 
showed that the old note w is returned to the debtor 
when the new one was executed. Secondary evidence 
of the contents of the previous note would be admissible 
only if notice to produce were first served on the 
defendants. The secondary evidence o; the previous 
note was not admissible, as no notice was served. 
4 Bur.L.T. 144 = 12 Ind. Cas. 861. 

2. Admission. 

_S. 65 (b)—Admission—Debtor’s application 

to Debt Conciliation Board, whether admission of 
liability within S. 65 (b). 

The statement contained in the debror’s application 
to the Debt Conciliation Board cannot be regarded as 
an admission within the meaning of S. 65, Evi. Act. 
Under S. 6 of the Debt Conciliation Act, the statement 
is not to be deemed a statement of the amount admit 
tedly due but of the amount claimed. The debtor 
applies to a Debt Conciliation Board with a view to 
having his liability cut down, and it cannot be inferred 
that there i s any promise to pay anything or any 
admission of liabilitv for antyhing. A.T.R. 1941 Nag. 
95=1941 N.L.J. 134 = 193 Ind. Cas. 120. 

—S. 65 (b)—Admission of the existence, condi¬ 
tion and contents of mortgage in wajib-ul-arz 
Proof of mortgage. 

The plaintiff alleged that his paternal grandmother 
made a mortgage in favour of the ancestors of the 
defendants between 1863 and 1869 and submit to 
redeem on payment of the mortgage money. It 
appeared that in a wajib -ul-arz of 1870, it was sttated 
by those who signed the document that the share of 
the paternal grandmother was mortgaged in favour of 
the ancestors of the defendants : 

Held, that the person who signed it must be deemed 
to have been authorised by the defeudent's aneesters to 
sign for them and that as they had admitted in writing 
the existence condition and also the contents ot the 
original, there was no d fficulty in the court of the 
mortgage under S. 65 (b), Evi. Act. A.T.R. 1934 All. 
529 = 3 AAV.R. 537 = 148 Ind. Cas. 1172. 

-S. 65 'b) —Admissions. 

Where a previous admission of a party is s >ught to 
be used against him the statement containing the 
admission must be put in. Court’s order referring to 
the admission is not sufficient p-oof. 102 Ind. Cas. 
198 = 28 P.L.R. 196 = A.I.R. 1927 Lah. 377. 

-S. 65 fc)—■ Admission—Execution of deed 

admitted but denied subsequently— Secondary 

evidence. , 

Subsequent denial of execution alters the elect ot 
the original pleading and the plaintiff cannot succeed 
on the secondary evidence without proving the loss of 
original. II A.L.J. 731=21 Ind. Cas. 81. 

_ S. 65 (b)—Admission—Non-production of 

document—Admission as to sale in vendees 
favour. 

A person to whom property has been sold by a 
registered deed cannot when that deed is not produced 
adduce any evidence of the sale to prove his title 
without laying a foundation for the admission of 
secondary evidence with respect to it. An admission 
by a vendor as to sale of immoveable property in 
favour of vendee cannot be admitted as secondary 
evidence in the absence of conditions mentioned in 
.clause ( b) of S. 65 of the Evidence Act. 23 C.L.J. 
122=34 Ind. Cas. 956. 
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3. Award—Copy of. 

-S. 65 (a)—Award, copy of— Original with 

Ruling Chief. 

If the award is intended to have effect in British 
India, it cannot be held to have no effect because it 
was executed in a Native State. If the original award 
is in the possession of a Ruling Chief, who is not 
subject to the process of Court, a copy of the original is 
admissible as secondary evidence. 2 Pat L W 

(1917) P.H.C.C. 241=42 Ind.Cas. 617. ' 

4. Bhats register. 

--Ss. 65. 64 and 32— Bhat’s Register—Genea¬ 
logy—Copies of—Bhat’s books. 

Copies of entries of genealogies in Bhat’s books 
are not admissible in evidence where the originals 
are in existence but not produced The originals are 
admissible under S. 32 (2) and (5) of the Evidence Act 
as it is a recognised duty and pursuit of a Bhat to 
keep a genealogy of families where he officiates. 
48 Ind. Cas. 375 (Nag.). 

5. Certified copies. 

— —S. 65—Certified copies—Loss of original 
pleaded and copy of fered in evidence- Copy 
cannot be admitted unless loss of original is 
proved and copy is proved to be a correct copy. 

In order to prove that one B was authorised to act 

on behalf of a Bank an extract of an alleged power-of- 

attorney was produced. The disappearance of the 

principal of the power-of-attorney or the impossibility 

of producing it was not however satisfactory proved. 

Further it was not attempted to prove who the writer 

of the extract was and the writer was not produced to 

say that it was a correct copy : 

Held, that as the disappearance or the impossibility 

of producing the principal of the power-of-attonrey w r as 

not satisfactorily proved, the conditions for admitting 

® xt T act: as secondary evidence under S. 65 were not 
fulfilled : 

Held further, that even if it was admissible it was 
not proved as it was not proved who the writer was and 
the writer was not produced to say that it was a correct 

P ;c- 24 = 222 Ind. Cas. 195= 
MLT x P w 5 ^, 48 BomJ - R - 292= (1946) 1 

”'d Ca] ?9'5 (PX0 M W ' N - 339 = 222 

——Ss. 65 and 90—Certified copy_Registered 

CertifJpd e d ^ eed mor * than thirty years old lost— 
Certified copy can be admitted in evidence. 

sstVS“ *£ 

t y hT ^^ “°c a ?l 

certified copy beLs the re S istered ' the 

Sub-Registrar before whS^K endorsements of the 

ledged the execution and \?as dulv acknow- 

59 and 60, Registration A?t ldent \ fied - Ss. 58, 
mentioned in the endorsement* 3?? V l? e that the facts 
endorsements provided the oroviS^ 6 pr ° v e d b Y those 
been compile ? with Provisions of S. 60 have 

thr^a^d^M."ESSE** 1 «“» 

under g. 65 is admissible in co P7 produced 


It would be a serious thing to hold that execution? 
cannot be proved except by direct evidence. A.I.R.. 
1938 Nag. 152 = 1.L.R. (1938) Nag. 333=176 Ind. Cas. 
315. 

-S. 65—Certified copy of Police report— 

Admissibility. 

A mere certified copy from the Police records dues 
not prove itself in the sense that its contents do not 
require further proof before being used. Consequential' 
in the absence of any legal proof of this document, it 
unfair for the Public Prosecutor to produce the docu¬ 
ment and improper for the Judge to allow him to do so. 
A.I.R. 1937 Lah. 593 = 39 P.L.R. 327 = 38 Cr.L.J. 1073 
= 171 Ind. Cas. 351. 

S. 65 (c)—Certified copy—Large number of r 


documents to be produced and proved—Certified 
copies, if can be allowed. 

When a large number of documents have to be pro¬ 
duced and proved, it would be very doubtful whether 
a party can produce and prove them within a reason¬ 
able time* Abstract adherence to the technical proof of 
the originals would, therefore, be contrary to the spirit: 
of S. 65 ( c), Evidence Act. A.I.R. 1936 All. 119. 
1935 R.D 572=1935 A.W.R. 1427 = 160 Ind. Cas. 
1098. 

Ss. 65, 90—Certified copies—Document: 


weeded out by Government—Certified copies— 
Admissibility—Government of original—Pre¬ 
sumption. 

Where certified copies of the documents, probed to 
have been weeded out by a Government office, have 
been produced in evidonce, such copies are, no doubt,, 
admissible under S. 65, Evidence Act, for the purpose 
of proving the contents of the original documents- 
But the genuineness of the original documents cannot 
be presumed under S. 90, Evidence Act. A.I.R. 1936 
Oudh 298=1936 O.W.N. 619=12 Luck. 568=162 
Ind. Cas. 527. 


-Ss. 65 (e), 74 (1) (ill). 35—Certified copy— 

True copy of entry in register of powers of attor¬ 
ney—Admissibility In proof of original entry. 

Every entry in the register of powers of attorney is- 
" a public document " within the meaning of S. 74 (1) 
(Hi), Evidence Act being “ a document forming the act: 
or record of the act " of an executive public officer in- 
the discharge of a statutory duty imposed upon him.. 
It follows that a true copy of the entry which by virtue 
of S. 76, Evidence Act, is a certified copy within the 
meaning of S. 63 (1) is admissible as proof of the original 
entry by virtue of S. 65 (e), Evidence Act. A.I.R. 
1939 Cal. 569 = 70 C.L.J. 5=43 C.W.N. 907=185- 
Ind. Cas. 691. 

—S. 68—Certified copy—Original in another Court 


Original filed in another Court and not produceable- 
without delaying suit—Certified copy is admissible.. 
A.I.R. 1930 Cal. 479. 

-S, 65—Certified copy. 

It is well settled that certified copies of registered 1 
deeds evidencing private transactions are admissible 
only when a case for reception of secondary evidence 
has b _en made out. S. 57, Registration Act, only 
shov,s that when secondary evidence has in any way 
be^n introduced, as by proof of the loss of the original- 
document, a copy certified by the Registrar shall be 
admissible for the purpose of proving the contents of 

1927 llh a 817 103 Ind * CaS ' 752=9 L L * J * 428=AI - R * 

., S. 65— Certified copy—Original produced in an* 

To! s VST'SS > £ can be relied u P° n b y Court. 76 In<*~ 
Cas. 155=46 Bom. 32=A.I.R. 1922 Bom, 177. 
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6. Discretion of Court. 

-S. 65—Discretion of Court—Interference. 

Where the trial Court admits secondary evidence on 
the ground that the original has been lost, the discre¬ 
tion cannot be interfered with in appeal. A.I.R. 1946 
Bom. 193 = 47 Bom. L.R. 962 = 224 Ind. Cas. 169. 

-S. 65—Discretion of Court. 


Held, that the question with regard to the use of an 
exhibit as secondary evidence, was not a question of 
fact but rather a question of procedure and the orders 
made by the High Court remit the suits to the Court 
below for re-hearing after giving the plaintiffs an 
opportunity of calling for the original of exhibit and 
considering it or, if not produced, then considering 
secondary evidence, if any, of the exhibit, were right. 
A.I.R. 1936 P.C. 258=1936 O.W.N. 669 = 2 B.R. 756 = 
44 L.W. 446=38 Bom.L.R. 1128 = 1936 A.W.R. 717 (1) 
= 164 Ind. Cas. 17 (P.C.). 

-S. 65—Discretion of Court. 

When a party fails to produce a document in Court, 
it may bo becuase he does not wish to produce it, or 
it may be because he has really lost it. Before secon¬ 
dary evidence of the deed could be produced in Court, 
it is essential for the party to show that the document 
had been lost and where this onus has not been dis¬ 
charged, and the Judge of first instance decides the 
first point as to the admissiblity of secondary evidence, 
his conclusions, except in case of miscarriage, should 
not be disturbed. A.I.R. 1935 Rang. 502=160 Ind. 
Cas. 701. 

-S. 65—Discretion of Court. 

Whether or not sufficient proof of search for, or loss 
•f, an original document to lay a ground for the 
admission of secondary evidence, has been given, is a 
point proper to be decided by the J udge of first instance 
and it must be treated as dependent very much on his 
discretion and his conclusion should not be overruled 
except in a clear case of miscarriage, But this rule 
does not apply where the Subordinate Judge, who 
rejected the copy of the document, was not the presid¬ 
ing Judge of the Court when it was admitted in evidence 
without objection. A.I.R. 1933 Lah. 601 =34 P.L.R. 
820=14 Lah. 473=144 Ind. Cas. 45. 

- S. 65—Discretion of Court. 

The question whether secondary evidence was in any 
given case rightly admitted, is one which is proper to be 
decided by the J udge of the first instance, and depends 
very much on his discretion, and his conclusion should 
not bo overruled, except in very clear cases of mis¬ 
carriage. 128 Ind. Cas. 901=32 Bom.L.R. 1385 = 55 
Bom. 1 03 = A. I. R. 1931 Bom. 105. 

-S. 65—Discretion of Court. 


The question whether the non production is due"to 
any other sufficient reason not arising from his own 
default or neglect is one of fact and depends mainly 
on the discretion of the Court. A.I.R. 1930 All. 550 
= 1930 A.L.J. 1003 = 125 Ind. Cas. 460. 

- 8 . 65—Discretion of Court. 

Trial Court is to decide whether or not sufficient 
proof of search for, or loss of, original documents for 
admission of secondary evidence is given. 121 Ind. 
Cas. 33 = A.I.R. 1929 Nag. 288. 

-S. 65—Discretion of Court. 

What evidence is sufficient to prove loss or document 
is discretionary with trial Court. Discretion should not 
be disturbed unless there is miscarriages of justice. 
113 Ind. Cas. 370 = A.I.R. 1929 Sind 7. 

-8. 66—Discretion of Court. 

The question of the admissibility of secondary 
evidence is a point properly to be decided by the 
Judge of first instance and is treated as depending 
very much on his discretion. His conclusion therefore 
should not be overruled except in a clear case of 


miscarriage. 71 Ind. Cas. 568=18 P.W.R. 1923 = 
A.I.R. 1924 Lah. 303. 

-Ss. 65 (a) and 66—Discretion of Court. 

Per Walsh, J.—Ss. 65 and 66 must be read together 
and the adverse party must be presumed to be under 
this impression that he would be required to produce 
the original so as to dispense with the necessity of a 
notice to produce unless the original is shown or 
appears to be in the possession of the person against 
whom the presumption is drawn. Where secondary 
evidence is admitted of a very old document, Court's 
discretion in the matter should not ordinarily be 
disturbed. 35 Ind. Cas. 328 (All.). 

7. Document in possession not produced. 

-S. 65 (c)—Document in possession not pro¬ 
duced. 

Where a document of title which is in possession of 
a part} r is not produced by him after notice to produce 
the sane, the party giving notice is entitled to give 
secondary evidence of the document under S. 65 (e) 
and S. 66, Proviso (2). 32 Bom. L.R. 1435 = A.I.R. 
1931 Bom. 33. 

-S. 65—Document in possession not produced. 

Where the defendants take all the necessary steps for 
the production of a document and the document is not 
produced by the person who is alleged to be in collusion 
with the plaintiff, tire defendants are entitled to offer 
secondary evidence. 22 P.L.T. 200. 

-S. 65—Document in possession not produced . 

Party in possession of document cannot let in 
secondary evidence. 68 Ind. Cas. 653=3 P.L.T. 485 = 
A.I.R. 1923 Pat. 111. 

-S. 65 (c)—Document called for but not produ¬ 
ced—Court bound to receive secondary evidence. 

All reasonable steps to produce the documents 
evidencing their title as patnidars having been taken, 
the defendants were entitled to prove the contents of 
the lease by secondary evidence and the court below 
were held to have erred in rejecting such evidence. 
49 Ind. Cas. 507 (Cal.). 

-S. 65—Document in possession but not 

produced—Account books—Plaintiff in possession 
of them. 

In a suit for accounts it was proved that the books of 
account were in possession of plaintiff. Plaintiff could 
not adduce secondary evidence of the account books 
as their loss was not proved. 56 Ind. Cas. 940(Lah4 . 

-S. 65 (a)—Document in possession not 

produced. 

The uncontradicted testimony of the plaintiff's 
fruitless search for an original document, coupled with 
non-production of the document by the defendant in 
possession of it with knowledge that he will be required 
to produce it, enables the plaintiff under S. 65 (a) of 
the Act to give secondary evidence of the contents of 
the document. 37 Ind. Cas. 794 (All.). 

-S. 65 (a)—Document in possession not pro¬ 
duced—Proof. 

Where a power of attorney was not produced by a 
person having proper custody thereof, the production 
of a Registration copy of it and admission by a witness 
that the power was executed is sufficient proof of it. 
14 Ind. Cas. 243 (All.). 

-S. 65 (e)—Document in possession not pro¬ 
duced—Proof. 

Where an acknowledgment is contained in a plaint 
but the plaint is not produced the same can be proved 1 
by means of a certified copy of a judgment in the suit. 
82 P.W.R. 1911 = 180 P.L.R. 1911 = 11 Ind. Cas. 377. 

-S. 65 —Document in possession but not 

produced, but found inadmissible in previous 
uit—Secondary evidence. 
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Secondary evidence of a document which is not 
produced but which in a previous suit was found to be 
inadmissible as being not registered, cannot be given. 
28 Ind. Cas. 853 (Mad.). 

8. Evidence as to existence of document. 

-S. 65— Evidence as to existence of document— 

Original document not produced. 

Oral evidence as to the existence of a document is 
admissible though such evidence is in admissible to 
prove the contents of the document unless the non¬ 
production of the original is accounted for. 16 O.C. 
185 = 20 Ind. Cas. 590. 

9. Evidence as to result of record. 

-S. 65, (e), and (g)—Evidence of record-keeper 

and clerks, as to general result of their examina¬ 
tion of the records—Admissibility. 

Where in order to ascertain the history of certain 
properties in suit, the Judge took the evidence of the 
record- keeper and clerks in charge of the collectorate 
records and registers, as to the general result of their 
examination of these documents and it did not appear 
■>.ha,t the documents could be conveniently examined in 
court. 


Held, thatS. 66 (e), of the Evidence Act does not 
require that certified copies of the records should be 
produced in such circumstances, the case falling with 
in the provisions of Cl. (g) of that section and the 
Judge acted rightly under the latter clause. 11 
C.W.N. 501=34 C. 392. 

-S. 65 (g)—Evidence as to result of record— 

Duty of Court. 

It is a complete abuse of the function of a Court to 
require a Kanungo to give oral evidence of the contents 
of a document such as the record of muafi enquirj' 
which ought to be examined in the original by the 
court itself. S. 65, Cl. ( g ) does not authorise such a 
course. 2 Lah. L.J. 714. 


10. Income-tax papers and returns. 

-Ss. 65, 74 and 76—Income-tax papers. 

An assessec has a right to inspect statements recorded 
or orders passed by Income-tax officers, and certified 
copies granted by the Department will, therefore, be 
admissible in evidence to prove the contents of those 
documents. There is nothing in S. 54 of the Income-tax 
Act which prohibits the giving of such evidence. This 
section merely directs officials of the Department to 
treat such documents as confidential and it is open to an 
assessec to waive that right and to give evidence. 
I.L.R. (1946) Nag. 433= 1946 N.L.J. 406=A.I.R. 1946 
Nag. 377=1947 I.T.R. 150. 


-S. 65—Income-tax papers. 

Profit and loss statements and statements showing 
details of net income filed in support ot return o i 
income furnished under S. 22, Income-tax Act are public 
documents with reference to S. 74, Evidence Act of 
which certified copies would be admissible under 

/' Evidence Act - A.I.R. 1940 Mad. 768 = 52 
MX.W. SO^O^O) 2M.L.J. 257=1940 M.W.N. 787 = 
(1940) Mad. 968=192 Ind. Cas. 548 (F.B.) 
(1939 M.W.N. 1237 Overruled). 

——-Ss. 65, 74— Incomee-tax return. 

Secondary evidence of an Income-tax return made by 
an assessec and an order of assessment may be adduced 

S eTtlfl . ed copies of such documents could not be 
procured rn view of the provisions of S. 54 Income-tax 
Act. i>. 65, Evidence Act is not applicable to an 

uubl^r^ r H tU ? 115 U is not a Public document or a 

A SS* ° f a P nvate document within S. 74. 
1932 Bom. 291=34 Bom T R oo^ p/% -n 

324=137 Ind. Cas. 381. , 236=56 Bom - 

Ss 65 (a) (.?)—Income-tax returns. 

J D 5 e4x returns are confidential. The Income 

tax Officer can be summoned to attend the Court 
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although he cannot be required to produce these 
documents which are classed as confidential by the 
Income-tax Act. Again, he cannot be described as a 
person legally bound to produce such documents. 
Income-tax return cannot, therefore, be proved by 
secondary evidence either under S. 65 (a) or S. 65 (') of 
the Evidence Act. A.I.R. 1940 Mad. 161 =50 M.L.W. 
815=1939 M.W.N. 1237= I.L.R. (1940) Mad. 329= 
189 Ind. Cas. 722. 


-S. 65 —Income-tax returns. 

Certified copies obtained by private persons of 
Income-tax Returns are inadmissible as the issue of 
such copies is unlawful under S. 54 of the Income-tax 
Act, 1922. 84 Ind. Cas. 487 = 3 Bur. L.J. 194 = 
2 Rang. 391= A.I.R. 1925 Rang. 84. 

11. Interpretation. 

-S. 65 —Interpretation—Produce—Meaning. 

The word "produce” only means "procure the 
production or give it in evidence.” A. I. R. 1930 
All. 550=1930 A.L.J. 1003=125 Ind. Cas. 460. 

12. Kabuliyat. 

-S. 65 (c)—Kabuliyat—Original not found—■ 

Secondary evidence. 

Where after search an original kabuliyat is not 
found, its copy is admissible in evidence. 49 Ind. Cas. 
1006 (Cal.). 

13. Letters of Administration with copy of 

Will. 

— —Ss. 65 (e) 66 and 74—Letter of Administration 
with copy of will annexed, if public document— 
Certified copy—No steps taken to call for produc¬ 
tion of original. 

The certified copy of an order of the Probate Court 
to the effect that, the Letters of Administration 
granted to the person named, with a copy of the will 
annexed of the deceased testator, is admissible, the 
latter being a public document within S, 74 of the. 
Evidence Act. Where it appeared that the original 
letters were in the possession of the parties interested 
in opposing the plaintiffs claim but the plaintiffs did 
not take steps to call upon them, to produce them. 
Held, that there being no question of the genuineness of 
the document, these steps should have been waived 
by the Court and the document admitted in evidence 
under S. 66 . 19 C.W.N. 1068 = 30 Ind. Cas. 690. 


14. loss of document. 
-S 65—l oss of document. 


Omission to plead loss of a document at the earliest •' 
stage of proceedings is not a ground for rejecting its 
secondary evidence. 103 Ind. Cas. 186=10 N.L.J. 
129=A.I.R. 1927 Nag. 269. 

-S. 65—Loss of document—Proof. 

Whether or not sufficient proof of loss of an original 
document, to lay a ground for admission of secondary 
evidence has been given is a point proper to be decided 
by the J udge of first instance and is treated as depend¬ 
ing very much on his discretion. His conclusion should 
not be overruled, except in a clear case of miscarriage. 
114 Ind. Cas. 307 (Oudh). 

-S. 65—Loss of document. 

The rule laid down in S. 65 that a certified copy is 
the. only secondary evidence admissible when the 
original is a public document does not apply where the 
original has been lost or destroyed. 101 Ind. Cas. 289= 

5 Pat. 777 = 8 P.L.T. 510 = A.I.R. 1927 Pat. 61, 

S. 65 (c)—Loss of document—Finding by 
court. 

question whether or not sufficient proof of 
search for and loss of original document has been given 
t lay the foundation for the admission of secondary 
evidence, is a point to be decided by the Judge of first . 
instance. 9 Bur. L.T. 174 = 34 Ind. Cas. 153T 
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15. Mortgage. 

-S. 65 (b)—Mortgage. 

In order to avail of the provision in S. 65 ( b ) of the 
Evidence Act, the written admission of the contents of 
the document sought to be produced has to be the 
admission of the person against whom it is sought to be 
produced. A plaintiff who fails to produce the original 
document on which he has brought the suit and fails to 
ptove the loss of the original cannot be permitted to 
produce secondary evidence on the basis of an admis¬ 
sion of che defendant of the contents of the document. 
A.I.R. 1949 All. 677. 

-S. 65 (b)—Mortgage. 

In order to enforce a claim on a mortgage, the pliain- 
tiff is required to produce the original bond or its copy 
when circumstances exist which entitle the plaintiff to 
produce its copy. However, where admissions are 
available to the plaintiff, which are made in the course 
of pleadings or outside pleadings which go to prove his 
claim, he can rest on admission alone and he need not 
produce and prove the original document or its copy. 
But the admissions must be sufficient to cover the 
entire claim and must relieve the plaintiff of the neces¬ 
sity of relying on the document or any portion of it. If 
the admissions arc not available or if they are indefinite 
or insufficient, then the plaintiff can succeed only in 
the ordinary way, that is, in a mortgage suit, by 
producing the original bond or its copy. A.I.R. 1941 
AU. 150=1941 A.L.J. 33=1941 O.W.N. 239=1941 
A.W.R.H.G. 18=195 Ind. Cas. 50. 

-8 . 65 —Mortgage—Mortgage deed executed in 

England—Deed lost before registration in British 
India—Suit brought for recovery of money—Secon¬ 
dary evidence was held admissible. 105 Ind. Cas. 
602=7 Pat. 99 = 9 P.L.T. 221 = A.I.R. 1928 Pat. 134. 

-8*. 65 (a) and 66—Mortgage—Redemption 

suit—Oral evidence to prove mortgage deed, if 
-admlasible. 

Oral evidence', under Ss. 65 and 66 taken together, is 
admissible to prove a mortgage deed in redemption 
suit where the deed is in the possession of the; mortgagee 
and is not forthcoming. 9 Bur. L.T. 52 = 31 Ind. Cas. 
892. 

-8. 65—Mortgage—Redemption suit—Secon¬ 
dary evidence. 

Where in a suit for redemption the mortgagors 
relied only upon the secondary evidence of the mort¬ 
gage in the shape of certain documents mentioning or 
admitting the mortgage, Held that they could not 
succeed. 1 O.L.J. 442 = 25 Ind. Cas. 816. 

-S. 65 (c)—Mortgage—Suit on copy of mort¬ 
gage bond—Part payment pleaded. 

Where the execution of a mortgage bond is admitted 
but discharge is pleaded, a suit on a copy of the mort¬ 
gage bond is maintainable without proving the loss of 
of the original. 11 A.L.J. 734 = 20 Ind. Cas. 955. 

16. Objections. 

-8.65—Objection in appeal—Interference with 

discretion of trial Court—Competency. 

The discretion exercised by the trial Court in 
admitting secondary evidence on the ground that 
the original is lost should not ordinarily be interfered 
•with In appeal. It is true that in a case where the 
admissibility of the document is not challenged, the 
orroneons omission in the trial Court to object to the 
admission of the evidence would not make that evidence 
‘ relevant; but this principle applies only where the 
'evidtece or document is per se irrelevant or inadmissi¬ 
ble and no objection was taken to its admissibility. 
THhmi evidence is admitted in the trial Court without 
objection to its reception and the evidence is 
admissible and relevant, then no objection will be 
•alknrstt to be taken to its reception at any stage of 

• -i t y . 


the litigation on the ground of improper proof. But if 
the evidence is irrelevant or inadmissible, omission to 
take objection to its reception does not make it admis¬ 
sible and objection may be raised in appeal for the 
first time. 224 Ind. Cas. 169 = 47 Bom.L.R. 962 = 
A.I.R. 1946 Bom. 193. 

-S. 65—Objection. 

The admission of sccondarv evidence cannot be 
challenged in appeal, when no objection had been 
taken in the trial Court. A.I.R. 1941 Lah. 400 = 
197 Ind. Cas. 581. See also 1937 O.W.N. 386. 

-S. 65—Objection. 

A document which is per se inadmissible in evidence 
can be objected to at any time. If, however, the 
objection relates to the method of proof, that is, if 
secondary evidence is sought to be put in instead of 
the original.the objection must be taken at the earliest 
point of time. If the document is not inadmissible 
per se nndi f secondary evidence of it is sought to be 
tendered, the right time to object would bo at the time 
when the document is put in and not either at the 
appellate stage or at the time of the argument, la 
order to show that search has been made for a document 
so as to let in secondary proof of its contents, hearsay 
evidence of the answers given by persons who were 
likely to have it in their custody ought to be received. 
A.I.R. 1936 Cal. 164 =61 C.L.J. 588= 162 Ind. Cas. 91. 
-S. 65—Objection. 

Where no objection is taken at the time by the other 
party when the secondary evidence was led, the objec¬ 
tion can be raised for the first time in second appeal, 
it being only a question of formal proof. A.I.R. 1935 
Lah. 628=160 Ind. Cas. 751. 

-Ss. 65, 3, 5—Objection—Relevant document. 

A document, which is not relevant to the issues, even 
if admitted without objection by the opposite parky, 
must be discarded by the Appellate Court ; on the 
other hand, if it is relevant to an issue but cannot be 
admitted unless certain conditions are first complied 
with, as for instance, the proof of loss of the original 
if the document is a copy, then the absence of an 
objection by the opposite party to the admission of 
the document, must be deemed to be tantamount to an 
admission of the existence of those circumstances and 
the document becomes admissible. A.I.R. 1935 Lah. 
251 = 16 Lah. 782=158 Ind. Cas. 465. 

-S. 65 --Objection. 

Where the reception of secondary evidence is in 
direct contravention of an imperative prohibition of 
law, the fact that there was no objection cauuot 
convert irrelevant evidence into relevant evidence. 
The principle of acquiescence can only be applied 
when the secondary evidence has been given of the 
contents of a document which, if produced, itself 
could have been admitted under the provisions of the 
law. 94 Ind. Cas. 75 = 27 P.L.R. 260 = A.I.R. 1926 
Lah. 415. 

- S. 65—Objection—Copy of document admitted 

in trial Court without objection—No objection is 
open in appeal. 88 Ind. Cas. 541=7 L.L.J. 79 = 26 
P.L.R. 455 = A.I.R. 1825 Lah. 347. 

—.—S. 65—Objection 

Absence of objection in trial Court to secondary 
evidence on the ground of want of proof of loss of 
original precludes the objection being raised in appeal. 
84 Ind. Cas. 486 = 3 Bur.L.J 193 = A.I.R. 1925 Rang. 

113. 

——-S. 65—Objection. 

When secondary evidence is produced in the first 
Court and no objection is taken either by the other 
side or by the Presiding Officer, it is not open to the 
Court of Appeal to reject that evidence. 71 Ind. Cas- 

801= A.I.R. 1924 Lah. 273. 
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—S- 65—Objection. 

When secondary evidence has once been admitted 

second ann r ^ p P eJ,ate Court - the High Court sitting in 

4 n r wf 11 A?? reject lt - 79 Ind * Cas - 663 = 
~ 7 o ~ ?c“n K °' L ' T ' o65 = A I R - lf )24 Oudh 306. 

of fin * i f i b| ? etl ^ U T~° riginal in the possession 
r defendant —Codefendant cannot for the first 

7fi T« i m r appC i a i«° b i ect to P IaintiflF producing copy. 

Bo n 170 B ° m - L ’ R - I398==A -I.R. 1924 

•^7ni4 5 7iK bje . Cti0,1 - Ad,llission of a c °py without 
Ini r«e "ftS bje <fV? n caunot be raised in appeal. 67 

5622 Pat. 6 565 = 3 ‘- L ’ J ' 397 = 1 Pat ' «»-A.I.R. 

—-—S. 65—Objection. 

a J! no objection is taken to the admission of secondary 
R of a document by means of oral evidence 

uch evidence could not be discarded in appeal though 
the secondary evidence should have been only a certified 
copy. 34 Ind. Cas. 942 (Cal.). 

■ S. 65—-Objection. 

Objection to admission of secondary evidence must 

7 ~™. n at tbe t,me * the other party produces it for 
adra ssion and not at a late stage. (1916) 1 M.W.N. 
» = Ind. Cas. 188. 

—-S. 65 (2)—Objection to secondary evidence— 
objection on appeal. 

Secondary evidence of a document should not be 
ejected on ajipeal merely on the contention that the 

“* bCen “ ctor,1 >- provcci ' 

* 7, Original document unstamped, etc. 

, '**• 65—Original document unstamped—Secon- 

r* *, 1S barred * p alc. L.R. (1950) Lab. 273 = 
A.i.K. 1950 Lah. 154. 

-——8.65—Original document unstamped—Parti- 
S ^ a ^ ped and re ^tered duly in British 
properties in Mysore-Original in 
Jf r ^i°, n °f Party n °t amenable to jurisdiction 

Mysore -Secondary evidence- 

CVi ' lcnc L C cannot be S‘ ve " of the contents 

^otissibL Um R Which - “ P™l»ccd( would bo in- 

^ecuted “. a C .° 1>y of a deed of Partition 

SS ®“ d registered m British India, and duly 

wW^h also rela ns g r thc '* w ° { British India but 
admitted in Lvfd Properties in Mysore, cannot be 
or£l„;r ? evidence in the Courts in Mysore the 

"f WAT* no 

document unstamped. 

admission md'‘ pr \' Sentati . on are nofc identical with 
an um aniDo s ^ ndary evidence of the contents of 

^UoyedTan uZT™*’ ^‘ ich has been lost or 

A non-existent documen?ro lrCU ?K tanCeS * be aIlowed * 
under certain circimvsta annot be admitted, though 
essential is that before’its^ia* ° f wbich thc most 

should have borne thc nerit aPPear * nCe thc ori ginal 
evidence is peSech 6 G n 9 C S ary ci ta 72 P i JsTtV 
-!rl A 1922 Lah “o’l ' J - 

As the wrUten agr l efmeT e 7 t s^ nStamPed ' 
stamped paper, it was rv ‘ * ae ," as not on a 
adduce secondary evidence of it 1° t0 the P laintiff to 
penalty. 62 Inch Cas 637-iq t» U ?? n Payment of 

L.R. 506=A.I.R* 1921 R om T 401 ° m - 1170=23 Bom * 

If the unsto r 4lTL1^ToT^n^ S ! amped * 
oral evidence to prjve^te cont^nf ,n — ment ^ lost ' 

N.L.R. 68 = 56 Ind Ca? 249 tS “ lnad ™ssible. 


-S. 65—Original document unstamped. 

A claim for the value or return of goods delivered 
cannot be proved by an unstamped agreement between 
the parties. 33 Ind. Cas. 661 (Mad.). 

——S. 65—Original document unstamped. 

Secondary evidence is not admissible to prove the 
contents of an unstamped document. (1911 2 M.W N 
166=12 Ind* Cas. 127. 

-S. 65—Original document unstamped and 

unregistered—Secondary evi dence- Admissi bility.. 

Where by a document in writing four members • 
of a junior branch transfer their right of management 
of a public temple to a member of the senior branch, 
and such document is admittedly unstamped and 
unregistered, in the absence of such instrument of 
transfer, other evidence in proof of such transfer is ■ 
inadmissible. 

Quaere : -Whether a member can rely upon such 
transfei as the basis of his title. 13 M.L.J. 341 =27 
M. 192. 

—S. 65—Original instrument invalid—Deed of 

relinquishment requiring registration not registered- 

Secondary evidence of the document is not admissible 

?^ty ation Act ' S * 49 * 101 Ind * Cas. 839 = A.I.R. 
1927 Nag. 214. 

18. Requirements of section. 

S. 65 (c)— Requirements of the section. 

Under S. 65 (c) of the Fvidence Act, the question is - 
not so much, whether the exact mode and time of loss - 
of the original is proved but whether the secondary 
evidence, is offered owing to the inability to produce 
the original for reasons other than the default, or 
negiect of the party offering it. 31 Ind. Cas. 579- 
(Mad). 

19. Scope. 

-S. 65—Scope and object of—Person delibe¬ 
rately failing to produce orig nal—Right to 
benefit of. 

S. 65 of the Evidence Act is designed only fer the 
protection of persons who, in spite of their best efforts- 
are unable, from circumstances beyond their control,- 
to place before the Court primary evidence of a docu, 
ment as required by law. It is not intended to He 
utilised for the benefit of persons who deliberately, or 
with sinister or ulterior motives, refuse to produce in 
Court a document which is in their possession, power 
or control. A.I.R. 1949 All. 677. 

——-S. 65—Scope. 

S. 76, Evidence Act, prescribes a particular form of 
certificate regarding certified copies, but that form S- 
not necessary in every case. All that is required by 
S. 65 is that it must be a true copy of the original 
and tnere must be something to show that it was so. 
A.I.R 1944 All. 114 = 1944 A.L.T. 118=1944 A.W.R. 

o r T I9 ?V" AV - N * 58 ( 2 ) = I L1? - ( 1944 ) All. 221 = 
214 Ind. Cas. 232. ' 

-S. 65—-Scope. 

S. 65 has no reference to a case where mere secon- 
dary evidence of the documents has not been tendered- 
out it is the document itself which is put in as second- 
clary evidence of facts which have to be proved aliunde, 
ence newspapers are not secondary evidence of facts=- 
narrated by them. 88 Ind. Cas. 22 = 7 L.I..J. 264= 

26 Cr L.J. 1078 = 26 P.L.R. 566=A.I.R. 1925 Lah. 299. 

-- 65 —Scope* 

hn5^ 65 <v? C l S ? ot d * s P enSC with production of existing: 

S . 7«.' 82=49 ^ 78 = 24 AX - J - 964 = 

_o Secondary evidence. 

jTTnT; ^Secondary evidence—Loss of docu- 

n . af ! er fill “S in Court. 

n evidence aTT* A?- du Ced 111 Court and tendered 

nd exhibited, the Court is responsible iOY~ 
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its safe keeping and if the document is lost, the plamtifi 
must be given another chance of producing a copy or 
giving secondary evidence of the contents. A.I.R 
1933 Lah. 782 (1) = 34 P.L.R. 657 = 144 Ind. Cas. 

812(1). 

- S. 65—Secondary evidence Document lost after 

it was filed in Court — Secondary evidence is 
allowed. 86 Ind. Cas. 552 = 27 Bom. L. R. 777 
29 C.W.N. 965 = 22 M.L.W. 86 = 26 P.L.R. 419 = 
23 A.L.J. 109 = 2 O.W.N. 256 = 6 L.R.P.C. 70 = A.I.R. 
1925 P.C. 80 = 49 M.L.J. 132 (P.C.). 

-Ss. 65, 66— Secondary evidence—Admissi¬ 
bility of—Conditions—Party not filing original 
and denying having ever had it—Certified copy 
tendered by opposite party—Objection. 

The only purpose of a notice under Ss. 65 and 66 of 
the Evidence Act is to give the party an opportunity 
by producing the original to secure, if he pleases, the 
best evidence of the contents. Secondary evidence is 
admissible when the party offering evidence of its con¬ 
tents, cannot for any reason not arising from his own 
default, or neglect produce the original document in 
reasonable time and under S. 66, the Court has absolute 
power, when it thinks fit, to dispense with a notice 
under these sections. 

When one party has not filed the original document, 
has denied having ever had it and has given no reliable 
account of what happened to it, ho canaot claim subse¬ 
quently that the certified copy should have been 
rejected when tendered by the opposite party. A.I.R. 
1936 P.C. 15 = 38 P.L.R. 19=43 M.L.W. 107 = 1936 
A.L.J. 84=62 I.A. 85=1936 O.W.N. 10=1936 A.W.R. 
45 = 19 N.L.j. 29 = 38 Bom.L.R. 380=1936 M.W.N. 
22 = 2 B.R.207 = 40 C.W.N. 226 = 63 C.L.J. 29 = 
70 M.L.J. 206=60 Ind. Cas. 29 (P.C.). 

_S. 65—Secondary evidence—Documents in pre¬ 
vious case—Attested copies to be properly exhibited — 
Otherwise evidence is unsustainable. 38 P.L.R. 231. 


——Ss. 65 and 91 —Secondary evidence. 

In a suit for registration of a bond, the lower Court.-, 
found that the money was advanced to enable the 
defendant to pay to the plaintiff’s mistress partly in 
satisfaction of her decree and partly to prevent her 
from taking criminal proceedings against him : 

Held, that it was doubtful whether in the circum¬ 
stances of the case, and having regard to the provisions 
of Ss. 91 and 65, Evidence Act, it would have been 
proper to allow any secondary evidence regarding the 
nature of the alleged agreement to have been given in 
these proceedings. A.I.R. 1933 Cal. 196 = 56 C.L.J. 
413 = 142 Ind. Cas. 520. 

-Ss.65 and 66 —Secondary evidence in criminal 

cases — Fact of accused having corresponded with 
Individual in foreign place. 

Even in a criminal case where secondary evidence 


has been adduced in place of primary evidence, the 
provisions of Ss. 65 and 66 of the Evidence Act are 
applicable and must be complied with before such 
secondary evidence is admitted. 

In order to establish that the accused were in cor res - 
poadence with a particular individual in a foreign 
place, it is not incumbent upon the prosecution to 
establish that any of the letters were in fact written by 
any particular individual of that name. It is enough to 
■hoar that some person living in the foreign place was 
la conspiracy with the accused and correspondence was 
passing between them. A.I.R. 19o3 All. 690=1933 
AJLJ. 799=34 Cr.L.J. 967 = 55 All. 1040=145 Ind 
C*fc481. 

L 65 —Secondary evidence—Copies of letters 
conspirators intercepted and reposted— Ad- 
Olty of. 


In a conspiracy case, copies of letters lrom the 
accused to his co-conspirators which are intercepted 
and re-posted are admissible in evidence. The original 
letters need not be produced. I*urther, Iruiu the fact 
that when the addresses of these letters were arrested 
.and tried, the letters were not in their possession, it 
can be assumed that the letters have been destroyed 
and in that case, secondary evidence such as copies, 
may be accepted under S. 65, Evidence Act. A.I.R. 
1933 All. 498 = 35 Cr.L.J. 768=148 Ind. Cas. 833. 

-S. 65—Secondary evidence. 

Under S. 65 of the Evidence Act, and upon general 
principles, a party ought not to be allowed to defeat his 
opponent by force of a document which he has in his 
possession and will not produce. A.I.R. 1933 Mad. 
451=37 M.L.W. 672 = 64 M.L.J. 676 = 1933 M.W.N. 
672=144 Ind. Cas. 27. 

_S. 65—Secondary evidence—Copy transcribed 

from copy not compared with original. 

A copy transcrilxid from a copy of an original docu¬ 
ment but not compared with the original is not oven 
secondary evidence of the original. 

Where a record-room was burnt during the Mutiny 
of 1857, and the plaintiff, in a suit for declaration of 
his talabi brahmatter rights to a certain mauza, had 
produced in evidence certain certified copies prepared 
rom a register of sarsikan papers in the Manbhum 

Collcctorate. . 

Held, that the register now available in the Manblinm 

Collcctorate was to be treated as the original document 
and the entries therein could be proved by certified 
copies thereon. A.I.R. 1932 I'at. 157=11 Pat. 569 = 

138 Ind. Cas. 419. „ .. 

-S. 65—Secondary evidence—Copy of list 

attached to plaint. 

A copy of a lust attached to a plaint obtained from 
some record in the Revenue Court is not covered by 
any of the clauses of S. 65, Evidence Act, and is not 
admissible as secondary evidence. A.I.R. 1931 Oudh 
136=7 O.W.N. 1079= i4 R.D. 664=129 md. Cas. 331. 

-S. 65 -Secondary evidence—Copy of list 

attached to plaint filed in Revenue Court- 
Admissibility in evidence. 

It is doubtful whether a copy of a list attached to 
a plaint obtained from some record in the Revenue 
Court is admissible in evidence. 7 O.W.N'. 1079 = 
129 Ind. Cas. 331 = 14 R.D. 664 = A.I K. 1931 Oudh 


136. 

-S. 65— -Secondary evidence. 

A document cannot be treated as secondary evidence 
under S. 65 (fc) of the Act, unless it has been made by 
the person against whom it is proved or by his repre- 
sentative-in interest. 20 Ind. Las. 62 (Oudh). 

_S 65—Secondary evidence admitted without 

objection and utilised by the Court Power of 


Board to reject it. 

D is not open io the Board lo reject in second appeal 
secondary evidence of a deed which had hern admitted 
in the lower Court without any objection *‘»d which 
had also utilised bv the Court in arriving at a decision. 
1947 A.W.R. (Rev ) 128 
-S 65—Secondary evidence. 

Absence of original not explained—Secondary 
evidence of the contents was not admissible. 62 Ind. 
Cas. 444 fCal.L 

__s. 65 (g) — Secondary evidence -Evidence 

must be given by person who has examined 
documents and made search for them. 

The insistence by the Legislature on the presence in 
the witness-box of a person who had examined the 
documents or of some one " who is skilled in the exa¬ 
mination of the documents ” is intended to afford an 
opportunity to the opposite party to find out the train 
bv means of the cross-examination of such a w itness 
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Secondary evidence under S. 65 cannot, therefore, be 
given by a person who has not examined the documents. 
A.I.R. 1946 Ail. 227 = 227 Ind. Cas. 269 = 47 Cr L 7 
641. 

—S. 65 -Secondary evidence—Presumption. 

Where a copy is admissible under the provisions of 
S. 65, Evidence Act, a presumption of correctness under 
Ihe provisions of S. 90 of the Act can be drawn in 
respect of the copy as well. A.I.R. 1041 Pesh. 89 = 
197 Ind. Cas. 633. 

——S. 65- Secondary evidence—Presumption. 

Where the original document having been lost, its 
copy is admitted under S. 65 as secondary evidence of 
the original, the only presumption that can be drawn 
under S. 90, Evidence Act is that it is the correct copy 
of the original document. A.I.R. 1941 Oudli 433 = 
1941 O.W.N. 699=1941 R.D. 387= 1941 A.W.R. (Rev.) 
408= 16 Luck. 778= 194 Ind. Cas. 855. 


——S. 65, 90—Secondary evidence—Presump¬ 
tion. 

S. 90, Evidence Act, clearly requires the produc¬ 
tion to the Court of the particular document in regard 
to which the Court may make the statutory presump¬ 
tion. If the document produced is a copy admitted 
under S. 65, Evidence Act, as secondary evidence, and 
it is produced from proper custody and is over thirty 
years old, then the signatures authenticating the copy 
may be presumed to be genuine. 

Held, on evidence positive and otherwise, that the 
genuineness of the will in question was sufficiently 
established and the widow had authority to adopt. 
A.I-R- 1935 P.C. 132=1935 A.L.]. 847=39 C.W.N. 
1057=1 B.R. 761 = 1935 O.W.N. 759=1935 M.W.N. 
768=16 P.L.T. 699 = 37 Bom.L.R. 805=37 P.E.R. 
614=69 M.L.J. 225 = 42 LAV. 231 =1935 A.W.R. 879= 
57 All. 494 = 62 I.A. 180=156 Ind. Cas. 864 (P.C.) 
(Impliedly overrules 

(1) A.I.R. 1919. All. 232 = 51 Ind. Cas. 275. 

\2) 22 All. 294. 

(3) 5 Cal. 886 = 6 Cal. L. Rep. 199.). 

T* -S. 65 —-Second.v y evidence—Prosumption— 
Certified copy of document relied upon—Before any 
presumption under S. 90 can be made party relying 
must lay foundation by leading secondary evidence 
Sf S- 65. A.I.R. 1930 All. 550=1930 A.L.J. 
1003= 125 Ind. Cas. 460. 

r* '® s * ^5 (c) and 90 —Secondary evidence— 
Presumption. 

Secondary evidence is admissible to prove the 
contents of a document the original of which is not 
possible to be produced with all due deligence and the 
t^ouit is entitled to raise a resumption under S. 90 

rS din A^. 1C T S o^ on tlle production of a certified 
copy. 5 O.L.J. 219 = 46 Ind. Cas. 344. 

—Ss. 65 (c), 76 and 79—Secondary evidence— 
Presumption of stamp. 

«ourt > hM h K ° rig ‘, na ! " f a compromise petition filed in 

bv the S f Iuye 1 and a duly damped copy 
issued by the Court is produced as secondary eviaence 

the original must be presumed to have been dulv 
mortgage. 38 Ail. 484 = 18 Bom LR* 904 = 14 d A ? f 

548 9 L1?°C.W.n: 4 2 4 6 7 5 ^ l'w’ lM=\' 9 p 6 L W 1 ' 

43 I.A. 264=3a Tnd. Cas. li (p.c* P ‘ LW - 90 = 

5COndary evidenc ® Previous con- 

c^^of^ds"' 1 ^ 65101 ' Evidence Act 

the accused 


s Sind 173 = 1.L.R. (1941) Kar. 308 = 43 Cr.L.J. 12 = 167 

Ind. Cas. 98. 

•-S. 65—-Secondary evidence. 

Party responsible for destroying identity of a docu¬ 
ment cannot, in justice and equity, be allowed to 
adduce secondarv evidence of its contents. A.I.R 
r 1940 Pat. 245 = 5 Cnt.L.T. 45 = 7 B.R. 20 = 22 P.L.T.’ 

1 666=190 Ind. Cas. 377. 

--S. 65—Secondary evidence. 

Under S. 65 of the Evidence Act, one of the cases in 
which secondary evidence may be given of the exis- 
- tence condition or contents of a document is when the 
original is shown or appears to be in the possession or 
power of the person against whom the document is 
sought to be proved. A.I.R. 1937 Oudh 391 = 1937 
O.W.N. 719=13 Luck. 334 = 168 Ind. Cas. 799. 

—-—S. 65—Secondary evidence—Transaction in 
nature of relinquishment—Agreement to relinquish un¬ 
registered but enforceable under the doctrine of part 
performance—Secondary evidence of its contents may 
be given if it is lost. A.I.R. 1929 Rang* 181. 

——-S. 65 (c)—Secondary evidence. 

Strict proof of the loss of the document is necessary 
before allowing secondary evidence. 32 Ind. Cas. 399 
(All.). 

——S. 65 (e)—Secondary evidence. 

When a public document is destroyed or lost, any 
secondarv evidence is admissible. 43 Cal. 973=20 
C.W.N. 576 = 32 Ind. Cas. 774. 

-S. 65—Secondary evidence—Gift. 

A petition presented to a Collector by a dofior 
admitting a gift is secondary evidence of a very strong 
kind of the gift. 25 Ind. Cas. 852 (Cal.), 

-S. 65 (b)—Secondary evidence—Loss pf - 

ordinal—Proof of Registration copy—Alter¬ 
native pleas. 

When the original document is not proved to have 
been lost no secondary evidence thereof (including a 
registration copy) is admissible. The statement of a 
witness that he heard of the loss from the plaintiff’s 
predecessor in title many years ago, is admissible in 
evidence. The defendants being strangers to the 
deed can put the plaintiff to proof of the loss and alter¬ 
natively to plead discharge. 11 A.L.J. 255 = 18 Ind. 
Cas. 878. 

— —S. 65 (f)—Secondary evidence—Registration 
office copy of sale deed—When admissible. 

A registration office copy of a sale deed is inadmissi¬ 
ble in evidence under S. 65 (/) of the Evidence Act to 
prove the contents oi the original sale deed. But 
such a copy will be so admissible in evidence if a case is 
made out for reception of secondary evidence. 11 
Ind. Cas. 50 (Alb). 

——-S. 65 (e) and 74— Secondary evidence— 
Returns in the custody of Registrar of Joint Stock 
Companies, if admissible 

Jr* Secondary evidence of returns filed with the Registrar 
of Joint Stock Companies is admissible as such returns 
constitute the public records of private documents 
within S. 74 (2) of the Evidence Act. 45 Cal. 169= 

21 C.W.N. 1161=26 C.L.J. 459=19 Cr.L.J. 530= 

45 Ind. Cas. 338 (F.B.). 

—•—-S. 65—Secondary Evidence Distinction between 
admissibility and manner of proof—Secondary 
evidence cannot be ad-mitted when primary evidence 
is not admissible. 95Ind. Cas. 444 = 8 L.L.J. 158=37 
P.L.R. 268. 

—■—-S. 65—Secondary evidence—Inadmissible 

primary evidence. 

Where primary evidence of the contents of a docu¬ 
ment is inadmissible secondary evidence of tbit . 
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primary evidence can be in no better position 66 Ind. 
Cas. 153=A.I.R. 1922 Lah. 354. 

■ S. 65—Secondary evidence—Inadmissible 

primary evidence.* 

Secondary evidence can never be admitted as a 
substitute for inadmissible primary evidence, but it is 
admissible to prove the fact for which the document, if 
available might have been admitted as primary 
evidence. 5 N.L.R. 70 = 2 Ind. Cas. 244. 

» 


21. Wills. 

-S. 65—Wills. 

Bona fide impossibility of producing original must 
be proved before secondary evidence as to contents of a 
will can be adduced. 88 Ind. Cas. 249=1925 M.W.N. 
232 = A.I.R. 1925 Mad. 1005. 

-S. 65—Wills. 

One of the attesting witnesses to a will deposed to 
its due execution. He stated that after the death of 
the testator the original will came into the possession of 
D who was the brother of Mt. R. the legatee and who 
acted as her Mukhtar. He further deposed that D 
was dead and that no other members of the family 
either of R or of her husband were now in existence. 

Held, that a sufficient foundation had been laid for 
the admission of secondary evidence. 75 Ind. Cas. 
387 = 21 A.L.J. 495 = 45 All. 618 = 4 L.R.A. Civ. 294 = 
A.I.R. 1923 All. 551. 

-S. 65 (c)—Will in possession of the opposite 

party. 

Where the will was either lost or stolen oi was in the 
possession of the opponent, the Registcation office copy 
s admissible in evidence. 19 C.W.N. 929=13 A.L.J . 
801 = 17 Bom.L.R. 609 = 2 L.W. 645= (1915) M.W.N. 
500=22 C.L.J. 172=110 l'.W.R. 1915 = 29 M.L.J. 307 
= 18 M.L.T. 54 = 93 P.U. 1915=11 P.L.R. 1916 = 
29 Ind. Cas. 807 (P.C.). 

22. Miscellaneous. 

-S. 65—Miscellaneous—Book accepted by 

Privy Council as authoritative—Copy of issue of 
same edition. 

Privy Council accepted the Persian edition of the 
Jowahar Faridi as authoritative. A copy of tlie same 
which was an issue of the same edition was produced 
in a subsequent suit: 

Held, that the print* d edition of that year should be 
accepted in the case. A.I.R. 1942 Lah. 142 = 44 P.L.R. 
476=200 Ind. Cas. 684. 


1. 65—Miscellaneous. 

According to S. 65 of the Evidence Act the loss ol 
the original must be proved not only in a case where 
the document is being enforced in a suit but also where 
it is produce d merely as a piece of e vidence. 122 Ind. 
Cas. 751.= 1930 A.L.J. 765 = A.I.R. 1930 A 529. 

-S. 65—Miscellaneous—Use of exhibit as. 

Held, that the question with regard to the use of an 
exhibit as secondary evidence, was not a question ol 
fact but rather a question of procedure and the orders 
made by the High Court to remit the suits to the Court 
below for re-hearing after giving the plaintiffs an oppor- 
timity of caUing for the original of exhibit and consi- 
8 j ^ no * P r °duce d, then considering secondary 
an y* of the exhibit, were right. A.I.R. 
i?2 6 «F* C * 258=1936 O.W.N. 669 = 2 B.R. 756 = 44 

Bom - L - R - 1128=1926 A.W.R. 717 
-164 Ind. Cas. 17 (P.C.). 

—o—8. 65—Miscellaneous Registration Act, S. 49— 
Secondary evidence ol partition-deed inadmissible— 
Oral evidence can be adduced to prove lawful origin 

, 0 ^SS°2^ 102 696-f Rang. 154=A.I7 r 


S. 65—Miscellaneous. 


A party entitled to produce and producing secondary 
evidence of a document is not relieved from the duty 
cast upon him by law namely of proving the execution 
of the original. 71 Ind. Cas. 568=18 l’.W.R. 1923 = 
A.I.R. 1924 Lah. 303. 

-S. 65— Miscellaneous— -Judgment. 

Statements of persons who merely heard judgment 
pronounced are not admissible in evidence. What is 
required is an oral account of the contents of the 
judgment or derive bv some one who had read the one 
or the other. 77 Ind. Cas. 25X -4 IMi.K. 135 — A.I.R' 
1923 Rang. 113. 

-S. 65—Miscellaneous—Written statement. 

Where an acknowledgment in (he written d.dement 
in a previous suit is r< lied on Hie si■•dement itself or a 
certified copy thereof must be proved and neither the 
plaint nor the decree can be admitted as secondary 
evidence of the same. 63 Ind. Cas. 496—-3 1 '.P.L.R 
(All.) 179. 

-S. 65 (c)—Miscellaneous Lost grant—Tran¬ 
slation—Copy of. 

As Ss. 65 and 91 makes it clear that when a written 
grant is lost, secondary evidence can be given of it 
only as defined by law, a translation of parwana or 
grant forming the enclosure to the report ol public 
officer, is not admissible as secondary evidence of the 
contents of the grant under any of the Ss. 65, 32 (2) or 
35. 4 L.W. 331 =35 Ind. Cas. 2l)l. 

-S. 66—Absence o f notice—Effect. 

Where a party has not been asked to produce tlie 
original of a document it is not open to the other party 
produce certified copies of the original and they would 
not be admissible. 1949 R.l) 22. 

-S. 66—Absence oi notice—Effect. 

Under S. 66 of the Evidence Act secondary evidence 
may n< t be given unless the party proposing to give it 
as previously given to the party in whose possession or 
power the document is, such notice to produce it as is 
prescribed bylaw or as the Court considers reasonable 
The omission to give notice to the persons said to 
possess the original is a fatal objection to the admission 
offisreondary evidence. 123 Ind. Cas. 197. = A.I.R. 
1930 Mad. 742. 


-S. 66—Adverse party. 

Pro forma defendant is not necessarily " adverse- 
party' 118 Ind. Cas. 663=1929 A.L.J. 1091 = 
A.I.R. 1929 All. 680. 

-S. 66—In previous litigation document held 

to be in plaintiff’s father’s possession, when last 
heard of—Notice to plaintiffs to produce it. 

Where no reason appears for supposing that a docu¬ 
ment is in the possession of the defendant, and in the 
previous litigation, the document when last heard of 
was held to be in the possession of the plaintiffs' father 
a notice to produce served upon the plaintiffs would be 
a mere formality. A.I.R. 1943 P.C. 83=1943 A.L.J. 
292 = 47 C.W.N. 607=1943 O.W.N. 334 = 56 M.L.W. 
593=1943 A.W.R. 14 = I.L.R. (1943) Kar. (P.C.) 69 
Sup. = 46 Bom.L.R. 220= (1943) 2 M.L.J. 51 = 10 B.R. 
7 = 207 Ind. Cas. 553 (P.C.). 

-S. 66—Notice to produce document dispensed 

with—Secondary evidence allowed—No objection 
in trial Court—Objection in Appellate Court. 

Under S. 66, Evidence Act, a notice to produce the 
document must previously have been given to the party 
in whose possession or power the document is before* 
giving secondary evidence of its contents, but such 
notice is not essential to render secondary evidence 
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admissible i n certain cases, one of whch is whlen, from 
the nature of the case, the adverse party must know 
tliat he will bo required to produce it, and another of 
which is, where the Court thinks fit to dispense with it. 
The objection should be raised at the time of the 
reception of the evidence, and no objection should be 
allowed to be taken in the Appellate Court as to the 
admissibility of secondary evidence which was admitted 
in evidence in the trial Court without any objection. 
A.l.R. 1936 Rang. 277=163 r n d. Cas. 408 (2). 

-S. 66—Notice when necessary—Plaintiff suing 

on pro-note transferred to him under settlement deed 
Note not produced but alleged to be in possession 
of widow of transferor—Widow on that account 
joined as defendant but not given notice und :r 
S.66—Settlement deed cannot be admitted as secon¬ 
dary evidence of pro-note. A.l.R. 1930 Mad. 742. = 
123 Ind. Cas. 197. 

—— S. 66—Notice when necessary.—Redemption 
suit—Mortgagee denying existence of mortgage 
deed—Notice is not necessary. 97 Ind. Cas. 348=6 
Pat. 102=1926 P.H.C.C. 286 = A.l.R. 1926 Pat. 512. 

—*—S. 66—Notice when necessary. 

The second proviso to S. 66 does not apply in a case 
against a mortgagee and notice to produce must be 
given before secondary evidence can be given of the 
mortgage. 2 U.B.R. (1907-08), Evidence, 13, Foil. 
84 Ind. Cas. 373 = 2 Rang. 397 = A.l.R. 1925 Rang. 7. 


——S. 66—-Notice when necessary. 

In a redemption suit plaintiffs alleged in the plaint 
that the original mortgage-deed was with the defen¬ 
dants, and asked the Court to have the deed summoned 
fron defendants. The defendants denied in their 
statement the existence of the alleged deed. Held, 
that the plaintiffs, could give secondary evidence of 
the deed ani that un ler the circumstances of the case 
the Court might, in the exercise of the discretion given 
°6, dispense with the issue of a notice to produce. 

3 O.L.J. 379 = 36 Ini. Cas. 696. 


•—*S. 66—Production of copy of notice by render 
-Non-summoning of original—If makes it 
Inadmissible. 

Where a document sought to be summoned is itselfa 
notice sent by one party to the other and a copy of the 
notice is produced by the sender, under S. 66 of the 
Evidence Act, it is not obligatory to summon produc- 
tion of the original notice. The non-summoning of the 
originai notice would not make a copy of it inadmissible. 

M L*J 3?4 ° Mad ' 657=1950 M.W.N. 290= (1950) 1 
—•—S. 66—-Scope. 

u„rst^ 

fc.? g R .T^c^09 50 c - lj - 

680. i091= A.l.R. 1929 All. 

f7om S 'cus^°„ V , iSO Cl - (2)—Document produced 

aaasSsS&Sfiwas 


ter, is bound to come to the conclusion, in the event of 
a document being produced from the custody of the 
person asserting that title, that his case is made out. 

ifil'?' i 9 r 6 n?wi ? 6 = 2 B R - 324 = 17 PL.T. 366= 
161 Ind. Cas. 331 (2). 

---S. 66, Proviso Cl. (2)—Party objecting to 
admission of secondary evidence—Original in 
possession of party objecting—Applicability of 
proviso 2 of S. 66—Notice. 

Where a party alleges that no evidence was adduced 
by the other party nor were the facts proved which 
would justify the Court in admitting as secondary 
evidence a copy of an original document and it is found 
that the original is in possession or control of the party 
making the objection and it fads to produce it, sub- 
cl. ( 2 ) of the proviso to S. 63, Evidence Act, applies and 
no notice to the party to produce the original is neces¬ 
sary. A.l.R. 1936 Pat. 129=2 B.R. 327=161 lad 
Cas. 465. 

' **~*Ss. 67 and 78—-Conveyance of property needs 
no attestation in N.-W. F. Province—Proof. 

In the N.-W. F. Province, a conveyance of property 
does not require to be attested and hence S. 68 , Evidence 
Act has no application. Hence admission of the 
execution of the document by the executant is sufficient 
to prove execution under S. 67, Evidence Act. AIR 
1942 Pash. 83=204 Ind. Cas. 327. 

—S. 67—Documents signed by professional 
identifiers — CJourt’s djty pointed out. 

The Courts and all o haers who have to receive docu¬ 
ments on which signatures are identified should remem¬ 
ber that they are not be ind to accept the identification 
merely because the nature of the identifier’s profession 
entitles hi n to perforin identifications. It is very easy 
for any officer in that position to become acqiaint 3 d 
with the fact that such and such mukhtear whose 
name he frequently sees on papers of identification 
has really no-ot ier b isiness, and in those circumstances, 
the presumption is that he is merely a professional 
identifier whose identification should not be accepted. 
A.l.R. 1937 Pat. 138 = 3 B.R. 310=17 P.L.T. 951 = 
38 Cr.L.J. 411 = 16 Pat. 121 = 167 Ind. Cas. 668 (S. B.). 

— —S. 67—Document which needs no attestation. 

Where a document is admissible without attestation, 
some evidence of its execution by the executant 
should be given, e.g., he signed it or made his thumb 
impression or anv other mark. 7 O.L.J. 207=2 
U.P.L.R. (J.C.) 82=23 O.C. 72 = 56 Ind. Cas. 328. 

——S. 67—-Handwriting—Circ um s tant i al evi¬ 

dence. 

Per Carnduff, J.— Handwriting may be proved 
under S. 67 bv circumstantial evidence. 37 Cal. 487*= 

14 C.W.N. 1114=11 Cr.L.J. 453=7 Ind. Cas. 359. 

—S. 67—Handwriting—Proof of. 

The test of genuineness of a signature is the general 

character of writing which is permanent and not mere 

comparison in the formation of particular letters. 

The best and the most proper evidence of handwriting 

is that of a person who has seen the person write often 

* nd f ?^ m3d aQ opinion as to its character. 3 Ind. 
Cas. 291 (Cal.). 

sibilRy 67 " Interceptecl letters—Copy of— Admis- 

, Tfi e e ^ ec otion or authorship of a copy of intercepted 

nf fao 4 * S ln ^ e cass an y other document is a question 

qumSL^w? b f, proved ,ike any other fact. The 
question whether the contents could be acted Tjjf 
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must b8 determined on aconsideration.of other evidence 
in the case, documentary and oral. A.I.R. 1937 Cal. 
99=38 Cr.L.J. 818= 169 Ind. Cas. 977 (S.B.). 

——S. 67—Kind of proof required. 

S. 67 makes proof of execution of a document 
something more difficult than proof of matter other 
than the execution of a document. 107 Ind. Cas. 564 = 
A.I.R. 1928 All 303. 

——S. 57 —Kind of proof required. 

Ss. 60 and 67 are sonewnat ambiguous, but it was 
nevar intended by S. 67 that direct evidence of hand¬ 
writing was always necessary. The section merely 
stated with reference to deeds what was the universal 
rule in-all cases, that the person who makes an allega¬ 
tion must prove it and lays down no new rule as to the 
kind of proof to be given, lil Ind. Cas. 792=48 
C.L.J. 32=A.I.R. 1928 Cal. 498. 

• *3. 67— Kind of proof required—Signatures 
attributed to accused persons—Hand writing must be 
.proved. 88 Ind. Cas. 22 = 7 L.L.J. 234=26 Cr. L.J. 
1078=23 P.L.R. 566 = A.I.R. 1925 Lah. 299. 

—3. 67—Kind of proof required. 

Section does not require any special kind of proof of 
execution. 77 fnd. Cas. 798=18 N.L.R. 85=A.I.R. 
1922 Nag. 227. 

-S. 67—Plaint. 

A plaint is a private document and must be proved 
1>y lirect evidence. 61 Ind. Cas. 177 = 8 O.L.J. 27 = 
A.I.R. 1921 Oudh. 81. 

——S. 67—Proof of copy of original - Proof of 
• sign ature of executant in copy—If proof of con¬ 
tents of original. 

In the case of secondary evidence of contents of an 
original, in order to show that it is an exact copy of the 
original it is necessary to prove that either it was 
prepared by a uniform process or it was compared with 
the or 'inil by some witness, who can give evidence to 
that effect. In such a case proof of signature of 
executant in the copy would not amount to proof of 
contents of the original. A.I.R. 1850 All. 696. 

—S. 67—Proof of signature—Illiterate witness 
—Competency to prove signature. 

An illiterate witness cannot prove a signature 
t>ecauS3 he cannot identify the handwriting or signature 
which is essential for the proof of th* signature. 1948 
R.D. 461. ^ 

——8. 67—Proof of signature of attesting witness 
—Inference of proper execution and attestation— 
Scope. 

The signature of attesting witness, when proved, is 
•evidence of everything upon the face of the document 
Including the fact that he saw the executant make his 
mark. 

S. 67, Evidence Act, is not confined to the proof of 
tno hanlwriting of the executant but also applies to 
ttie proof of the signature of an attesting witness. A. 
document was written by a document writer and 
executed by a marksman. There were also two 
attesting witnesses besides the writer. One of them 
gave falss evidence and was discredited. Of the other 

i. 0 " 8 ^* 3 aQ d the other one could not be 

produced. A witness was called to prove that the 
signature of one of the attesting witnesses was his : 

. the document was sufficiently proved. 

ii 9 ?* Wjd- 365=1934 M.W.N. 384= 39 M.L.W- 
- 571=66 M.L.J. 712=57 Mad. 662 = 149 Ind. Cas. 257. 


—■—S. 67—“Proved’ 

Definition of " proved ” in S. 3, Evidence Act, 
should be read with Ss. 67 and 68, Evidence Act. 
A.I.R. 194-4 Oudh 40= 1943 O.W.N. 425= 1943 A.W.R. 
C.C. 147= 19 Luck. 443 = 210 Ind. Cas. 300. 

-S. 67—Registration endorsements—Whether 

can serve as substantive evidence of execution — 
Admission of execution before Sub-Registrar— 
Registration Act, S. 60. 

The certificate of registration has an evidentiary 
value attached to it by S. 60 of the Registration Act. 
But it is made admissible only for the purpose of 
proving that the document has been duly registered 
and that the fact mentioned in the endorsements made 
under Ss. 52 and 58 of that Act has occurred as there 
mentioned. Under S. 58, the registering officer lias to 
endorse the signature of the person admitting the 
execution of the document. There the certificate of 
registration proves the admission of execution by the 
person who purported to execute the document. The 
ceryificate may be considered for the purpose of 
corroboration, but it cannot serve as substantive 
evidence of execution. If it is accepted as substantive 
evidence of execution that would deprive S. 90 of the 
Evidence Act of all its significance. The admission of 
execution is good evidence against the executant and 
his representatives but it would not be binding on 
third parties. Mere proof of admission of execution 
does not satisfy the requirements of S. 67 of the 
Evidence Act which provides that the signature of 
the executant must be proved to be in his handwriting. 
A.I.R. 1942 Nag. 84 = 1.L.R. (1942) Nag. 661 = 1942 
N.L.J. 214=200 Ind. Cas. 194. 



-• 67—-Registration endorsements—If proof 
of execution. 

The effect of registration endorsement is not to 
prove execution as required by S. 67, Evidence Act, but 
only to prove an admission made by the executant 
to the Rigistrar or Sub-R egistrar in solemn circum¬ 
stances. and the Sub-R egistrar’s certificate is admissible 
not to prove execution of the deed but merely to prove 
admission of execution. The evidence of admission is 
not by itself sufficient to prove execution of the deed 
A.I.R. 1941 Oudh. 529 = 1941 O.W.N. 906=194l’ 
A. W. R. 274 = 196 Ind. Cas. 787. 


—S. 67—Registration endorsement—If proof of 
execution. 

Registration endorsement, though not a conclusive 
proof of the fact of execution of deed, may be treated as 
a sufficient proof. A.I.R. 1940 Nag. 382= 1940 N.L. I . 
437=193 Ind. Cas. 41. 

—*—S. 67—Registration endorsement—Value of. 

The registration endorsement is no conclusive proof 
of the fact of execution of a document and the Court 
must be satisfied that the mark or signature denoting 
execution was actually fixed to the document by the 
person professing to have executed it. 5 O.L.J. 191 = 
46 Ind. Cas. 279. 

■ — S. 67—Scope. 

Direct evidence that for some time before his death 
a person had reached a state of imbecility—The produc, 
tion after his death of 1» *i n eats executed during the 
period of imbecility and bearing his signatures does not 
of itself have c inclusive force. A.I.R. 1939 P.C 249 
= 6 B.R. 1 =44 C.W.N. 66= I.L.R. (1940) Kar. (P.C.) 1 
(Sup.) = 183 Ind. Cas. 662 (P.C.). 

-S. 67—-Thumb impression—Proof of. 

The definition of * sign ’ in the General Clauses Act 
does not apply to S. 67, Evidence Act. If a mark is 
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taken to cover a thumb-impression in the definition of 
" sign ", it cannot be extended to include the proog of a 
thumb-impression being the same as the proof of hand¬ 
writing. A.I.K. 1934 All. 390=154 Ind. Cas. 405. 

— - S. 67—Thumb marks. 

Thumb marks are not exempt from the provisions of 

S. 67, Evidence Act. A.I.R. 1934 Mad. 558=1934 
M.W.N. 443 = 40 M.L.W- 277=151 Ind. Cas. 990. 


-S. 68. 

Synopsis. 

1. Account book. 

2. Admission of execution. 

3. Applicability. 

4. Attesting witness. 

5. Attestation. 

6. Attestator alive but unable to testify. 

7. Attestor denying execution. 

8. Bonds. 

9. Certified copy. 

10. Death of attesting witnesses. 

11. Denial of execution. 

12. Executant himself scribe. 

13. Execution. 

.14. Muhamedan law—Gift deed. 

15. Note by attestor. 

16. Object of Sections 68 and 69. 

17. Oral evidence. 

18. Principal and collateral purpose. 

19. Provisions are mendatory. 

20. Retrospective effect of 1926 Amendment. 

21. Sale deed. 

22. Scope. 

23. Will. 

24. Miscellaneous. 

1. Account book. 

-S. 68—Account book. 

Account book is not document required by law to be 
attested. 121 Ind. Cas. 819=1930 Cr. C. 54 = 51 All. 
864=31 Cr. L. J. 356 = A.I.R. 1930 All. >8. 

2. Admission of execution. 

-Ss. «• ,70—Admission of execution—Attesting 

witness, if to be called to prove execution—Inter¬ 
pretation of S. 70. 


The admission of genuineness of the document is the 
same thing as an admission of execution. 

Where, far from the execution of the mortgage deed 
in suit being specifically denied, it was expressly 
admitted by the defendant and his counsel on the date 
of issues, it is not necessary for the plaintiffs to call 
an attesting witness in proof of its execution so far 
as defendant is concerned. S. 70, Evidence Act, 
would be fully applicable and the admission of execu¬ 
tion by defendant should be accepted as sufficient proof 
as aeainst him without any further proof ol atte-'tation. 


To interp.et *■ 70, Evidence Act, to mean that in 
spite of the admission of a party to an attested docu¬ 
ment of its execution by himself, its valid attestation 
must be proved in every case, if the document is one 
required by law to be attested would completely nullify 
it. If the admission of execution cannot dispense with 
proof of attestation, then there was no need at all for 
the enactment of the section. A.I.R. 1936 Oudh 270= 
1936 O.W.N. 354=12 Luck. 109=161 Ind. Cas. 605. 


S. 68—Admission of execution. 


Under the law, as it now stands, it is not necessary to 
call an attesting witness in proof of the execution of any 
document not being a will which has been registered in 
accordance w ith provisions of the Indian Registra¬ 
tion Act unt-* * I?. ;>:ccution by the person by whom it 


9 urports to have been executed is specifically denied.. 
04 Ind. Cas. 344 = 1 L.C. 268=A.I.R. 1927 Oudh 585- 

-Ss. 68 snd 70—Admission of execution— 

Minor parties—Admission by adults—Effect of. 


A mortgage was executed by the manager of a joint 
Hindu family on his own behalf and on behalf of a 
minor. The admission of execution by the manager 
does not relieve the mortgagee of the necessity of 
calling an attesting witness to prove execution as 
against the minor and although the minor w'ould bo 
liable to discharge the debt incurred for a famly 
necessity, yet in the absence of proof of execution as 
against him, the debt would not create a lien on the 
property. Per Atkinson, J.—Where a party to an 
attested document admits its execution a third party is 
not bound by such admission. An admission under 
S. 70 of the Evidence Act, is admissible in evidence 
eventhough not made in the course of legal proceedings¬ 
pending before a Court but antecedent to the institution 
of legal proceedings. 4 Pat. L.J. 511 =53 Ind. Cas. 79. 

-Ss. 68 and 71—Admission of execution. - 

The existence of an admission of an execution in'tfte 
registration endorsement, does not relieve the party- 
propounding the document from compliance with 
S. 68 of the Evidence Act. But the endorsement is the 
best available evidence of execution and is admissible 
under S. 71 of the the Evidence Act. .Whether such an 
endorsement by itself is sufficient subject to the 
provisions of S. 68 to prove execution is a question of 
fact to be determined on the merits of each case. 13 N. 
L.R. 197 = 42 Ind. Cas. 715. .It. ' 1 11*1 I / 

-S. 68—Admission of- execution-—Proof ol 

attestation—If necessary. 

Admission of execution in the written statement is 
sufficient to dispense with proof of attestation as- 
required by S. 68 of the Evidence Act. 3 Pat. L*W 
269 = 42 Ind. Cas. 91. , 

-Ss. 68 and 70—Admission of execution by a 

party. ' * ^ 

Where a document is required by law to be attested, 
the admission by a party to it of its execution dispenses 
with the necessity of proving its execution as against 
him, but as against persons other than the party 
making the admission, the document is inadmissible in 
evidence until it has been proved by attesting witnesses 
in the manner prescribed Dy S. 68 of the Act. (NeWr 
bold, J., contra). 44 Cal. 345=20 C.W.N. 10444 
24 C.L.J. 175=34 Ind. Cas.'362. r : » /, a 


——S. 68—Admission of mortgage bond—If proof 
ojf execution. : 


Admission of mortgage bond in evidence withbirt 
objection is not proof of execution or attestation. 

' 101 Ind. Cas. 277 = 8 P.L.T. 7 = A.I.R. 1927 Pat. 181 

l; . ■ r. * , j J at '1 yr it : on 

3. Applicability. .jftwiar 

--S. 68—Applicability—Conditions of. . 




S. 68, Evidence Act, only applies when execution o4* 
document has got to be proved. Where execution has 
not got to be proved f it is r not necessary to call any 
attesting witness, unless it is expressly contendep that 
the attesting witness has not witnessed the execution of 
the document in question. I.L.R. (1946) Bom. 146= 
225 Ind. Cas. 372=48 Bom. L.R. 83=A.I.R. 1946 
Bom. 304. 


S. 68—Applicability—N.-W. F. Province. 


In the N.-W. F. Porvince, a conveyance of property j 
does not require to be attested and hence S. 68, Evt- j 
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dence Act, has no application. A.I.R. 1942 Pesh. 83 = 
204 Ind. Cas. 327. 

-S. 68—Applicability—Punjab. 

There is no law in force in the Punjab requiring a 
deed of adoption or gift to be attested by witnesses 
and this, by itself, would preclude the operation of 
S. 68, Evidence Act. A.I.R. 1939 Lah. 414=187 Ind. 
Cas. 865. 

-S. 68—Applicability—Punjab. _ 

There is no law which requires the attestation of a 
sale-deed so far as Punjab is concerned. S. 68 therefore 
has no application to sale-deeds in that province. 
114 Ind. Cas. 62 = 10 Lah. 447 = A.I.R. 1929 Lah. 1. 

-S. 68—Applicability—Punjab. 

S. 68 applies only to cases where a document is 
required to be attested. There is no rule of law in force 
in the Punjab which requires bahi entry to be attested 
at all. S. 68 has therefore no applicability to such a 
document. 108 Ind. Cas. 57 = A.I.R. 1928 Lah. 148. 


■-S. 68—Applicability. 

Dawson-Miller, C. J.—A document executed in 
England and requiring to be attested under the 
English Law but not requiring to be attested under 
Indian Law, relating to property in India may be 

? roved only by proving the signature of the executant. 
11 Ind. Cas. 57 = 7 Pat. 520= A.I.R. 1928 Pat. 304. 


-S. 68—Applicability—Mortgage bond—Suit 

as on simple money bond—Proof of attestation. 

A document which purports to be a mortgage, but 
is not a mortgage owing to non-compliance with the 
provisions of S. 59, T. P. Act, regarding attestation, is 
not a document which is required by law to be attested 
within the meaning of S. 68, Evi. Act, It is admis¬ 
sible to prove the personal covenant to pay contained 
fclierein and it is not required by law to be attested. 

A writer of a deed who has not signed it as witness 
but has as a matter of fact, been a witness of execution 
is a competent attesting witness. A.I.R. 1933 Sind 
257 = 146 Ind. Cas. 694. 

-Ss. 68 and 72—Applicability—Mortgage— 

Invalid attestation—Personal liability. 

An invalid attestation of a mortgage though it 
prevents the deed from being enforced as a mortgage, 
does not render it inadmissible in evidence as a simple 
bond. 13 A.L.J. 533 = 29 Ind. Cas. 363. 


--S. 68—Applicability—Mortgage deed in¬ 
admissible for want of attestation—Admissibility 
■for proving personal obligation. 

A document which is intended to be a mortgage but 
is not operative as such, because not duly attested, 
is admissible in evidence as a money bond. S. 68 of 
the Evidence Act has no application to such a case. 
4C.L.J. 510. 

——S. 68—Applicability—Mortgage deed—Attes- 
■ ting witness not called—Whether admissible as a 
tmoney bond. 

The rule that where an attesting witness is 
1 necessary to the validity of an instrument, a person 
who was such witness must be called if alive 
* jP *pI e °1evidence and subject to the process of 
m e cour t, applies,^whatever the purpose for which the 
instrument is produced be. S. 68 applies only to case* 

• ?„ e ? n instrument required by law to be attested 

- necesaa fy attestation and not to cases where 

** ■^•fcrumeat itself do-s not bear the necessary 
attestation. _ It is impossible to view the question ol 

reference to a particular covenant it 
me document as severable from the execution of the 

• document itself as a whole. Where a mortgage deed 

8—F.Y.D.—28. 


which was required by law to be attested by two 
witnesses, was put in evidence but no attesting witness 
though alive and capable of giving evidence was called : 
Held, that the deed was inadmissible in evidence for 
the purpose of proving the personal covenant to pay. 
17 M.L.J. 213 = 2 M.L.T. 175 = 30 M. 251. 

4. Attesting witness. 

-Ss. 68 and 69—Attestingwitness—Comparison 

of signature if warranted. 

The Court cannot compare the signature of an 
attesting witness on a band with his agreed signature 
This procedure of proving the signature of an attesting 
witness is unwarranted by law. A.I.R. 1949 Kut. 3 = 
50 Cr.L.J. 964. 

-S. 68—Attesting witness unable to prove 

document—If can be proved by other evidence. 

Under S. 63, Evidence Act what is necessary is that 
an attesting witness, if available, should be called in 
evidence. If he is not able to prove the document, 
there is no bar to its being proved by other evidence. 
A.I.R. 1941 Oudh 284=16 Luck. 615=1941 A.W.R. 
(C.C.) 98=1941 O.W.N. 249=193 Ind. Cas. 161. 

-S. 68, Proviso—Attesting witness hostile: 

whether ground for not producing him. 

The fact that one of the attesting witnesses has 
turned hostile is no sufficient ground for not producing 
him. if he turns hostile, the pirty producing him can 
obtain Court’s permission to cross-examine him 
A.I.R. 1941 Oudh 89 = 1940 O.W.N. 1077 = 1940 A.W.R. 
(C.C.) 446=191 Ind. Cas. 215. 

-S. 68—Attesting witness—His evidence not 

accepted as reliable—S. 68, if complied with. 

Where a person purporting to have been an attesting 
witness, is called at the trial for the purpose of proving 
the execution of the mortgage deed, but his evidence 
has not burn accepted as reliable the provisions of 
S. 68, Evidence Act cannot be said to be complied 
with. A.I.R. 1939 P.C. 117 = 41 P.L.R. 598=1939 
M.W.N. 867 = 41 Bom.L.R. 1047=1939 O.W.N. 450 = 
(1939) 2 M.L.J. 762 = I.L.R. (1933) Kar. (P.C.) 222 
(Sup.) = 50 M.L.W. 58= 1939 A.L.J. 492 = 20 P.L.T. 565 
= 1939 A.W.R. 69 = 5 B.R. 592 = 43 C.W.N. 669=181 
Ind. Cas. 216 (P.C.). 

-S. 68—Attesting witness—Meaning. 

An "attesting witness " in S. 68 of the Evidence Act 
has the same meaning as an "attesting witness" 
under S. 59 of the Transfer of Property Act. 62 Ind... 
Cas. 97 = 48 Cal. 61=A.I.R. 1921 Cal. 208. 

5. Attestation. 

(a) Meaning of. 

(b) Presumption. 

(c) Proof. 

(d) Scribe. 

(e) Validity of. 

(a) Meaning of. 

-S. 68—Attestation, meaning of. 

An attestor must have seen the executant sign the 
document. Mere acknowledgment by executant before 
the attestor is insufficient. 45 Cal. 748 = 4 I.A. 94 = 

4 Pat. L.W. 349=16 A.L.J. 409 = 34 M.L.J. 545 = 27 
C.L.J. 548 = 22 C.W.N. 697 = 20 Bam.L.R. 587=23 
M.L.T. 388= (1918) M.W.N. 382 = 8 L.W. 176= 45 
Ind. Cas. 1 (P.C.). (Reversing 14 C. W. N. 165 = 

3 Ind. Cas. 311.). 

-S. 68—Attestation, meaning of. 

An attestor must have seen the executant sign the 
document. Mere acknow edgment by executant 
before attestor is insufficient. 37 All. 474—42 1 A 
163=13 A.L.J. 809 = 19 C.W.N. 991 = 17 Bom. L*R* 
617 = 18 M.L.T. 85 = 2 L.W. 639 = 29 M/L.J. 159=* 
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22 C.L.J. 165= (1915) M.W.N. 709=30 Ind. Cas. 366 
(P.C.). 

-S. 68—Attestation, meaning of. 

Where the witnesses attesting a deed never saw the 
executant actually signing the deed but merely heard 
her acknowledge the execution, there is no due attes¬ 
tation of the deed. 11 A.L.J. 757 = 21 Ind. Cas. 83. 

-S. 68—Attestation, meaning of. ” 

Attestation means the witnessing of actual execution 
of document and not of mere acknowledgment of 
execution by executant. The attestor must have seen 
the executant sign the document. Mere acknowledg¬ 
ment by executant before attestor is insufficient. 35 
Mad. 607 = 39 I.A. 218=16 C.W.N. 1009 = 23 M.L.). 
321 = 12 M.L.T. 338= (1912) M.W.N. 935=10 A.L.J. 
259=14 Bom.L.R. 1034=16 C.L.J. 596=16 Ind. Cas. 
250 (P.C.). 

(Affirming 31 Mad. 215 = 18 M.L.J. 219 = 3 M.L.T. 
300). 

-S. 68—“Attestation meaning of. 

Ihe word “ attest” means to bear witness to a fact. 
Attestation is not a matter of spirit and intention but a 
matter of form. Neither a witness who sees execution 
without signing nor a witness who signs without seeing 
execution comes within the category of an attesting 
witness. A writer who signs his name in token of 
being the scribe of a mortgage-deed does not attest the 
deed merely by subsequently seeing the mortgagor 
affix his signature. 6 N.L.R. 152 = 8 Ind. Cas. 1119. 

(b) Presumption. 

-S. 68—Attestation—Presumption—Document 

scribed, executed and attested with same ink. 

If a document lias been scribed, executed and 
attested with the same ink, a presumption of due 
attestation is permissible in law according to the well- 
known maxim “Omnia praesumuntur rite et 
solemniter esse acta donee probetur in contra- 
rume I.L.R. (1947) Nag. 649 = A.I.R. 194S Nag. 

155. 


sible to call any attesting witnesses and where all that 
can be proved is their handwriting, it will be presumed 
until the contrary is shown, that the persons who were 
reported to have signed were in fact attesting witnesses 
A.I.R. 1941 Rang. 122= 195 Ind. Cas. 221. 

- S. 68—Attestation—Proof—Document admit¬ 
ted without objection. 

An attesting witness must either see the executant 
sign or he must receive from the executant an acknow¬ 
ledgment that the executant has signed the deed. 
Further, the attesting witness must sign the deed in the 
presence of the executant. These requisites must be 
established by any evidence before attestation can be 
said to have been proved. 

A bond is not mortgage bond unless it is attested 
by two witnesses. Whether the mortgagor objects of 
not, the mortgagee, in order to succeed, must establish 
that there was a mortgage bond by producing the bond 

in Court and by proving it according to law under 
S. 68, Evidence Act. The mere fact that the document 
was admitted in evidence without objection does not 
absolve the mortgagee from establishing that there was- 
a valid mortgage. A.I.R. 1938 Cal. 702 = 42 C.W.N. 
1055 = 178 Ind. Cas. 992. 

- S. 68—Attestation—Proof of. 

The question as to the mode in which a mortgage or ac 
gill can be legally effected ought net to be confounded 
with the question as to how- the mortgage or deed of 
gift should be legally proved. The absence of attest 
tation invalidates the deed. Where the execu¬ 
tant of the document does not admit its execution the 
document has to be proved in accordance with the 
provisions of Ss. 68 and 69 cf the Evidence Act which 
relates to the mode of proof. 1930 A.L.J. 623=125- 
Ind. Cas. 507 = A.I-R. 1930 All. 669. 

- S. 68—Attestation—Proof. 

One of three attesting w it nesses called but resiling!— 
Document can be proved by other evidence. 116 Ind 
Cas. 726 = 49 C.L.J. 16 = 33 C.W.N. 248 = A.I.R. 1929 
Cal. 188. 


-S. 68—Attestation—Presumption. 

Where a deed is attested by more than two witnesses 
and one of the attesting witnesses proves its due exe- 
i-ution and attestation and on his evidence, it is marked 
as an exhibit without objection, from the mere fact 
that another attesting witness who is subsequently 
examined docs not formally prove attestation, it cannot 
be presumed that he did not, in fact, attest the deed. 
A.I.R. 1939 Pat. 555 = 5 B.R. 613=181 Ind. Cas. 572. 

(c) Proof. 


-S. 68—Attestation—Proof of. 

Where a document is attested by marginal witnesses 
at least one of them should be produced on the analogy 
of S. 68 of the Evidence Act even though it may not be 
clear whether the document was required by law' to be 
-attested or not ; when a document is in question and 
has been attested by marginal witnesses, the mere 
a?*®™* scrib e will not be sufficient to prove it. 

J y4o xv> JL/« u()ui 


6 . 8 ~ A V eStati , 0n - Proof " Clfe of attesting 

" ot s T eak,r £ ^ attestation by otheV 
attesting witnesses. * 

♦t3° ll™?* 0nly one attesting witness need be called if 
trat attestirg wit ness speaks to attestation bv the other 
attesting w-itnesses. Pvt if he docs not do so, it is 
neces? aT y to prove that the deed w-as properly attested 
by those other attesting witnesses. \\ he« it is impos- 


-S. 68—Attestation—Proof. 

Attesting witness not remembering at distance of 
time place of execution or order of attestation is no 
reason for disablehavin g hisevidence which is formally 
sufficient to prove execution and attestation. 119 
Ind. Cas. 405= 3 Pat. 450= 10 P.L.T. 379=A.I.R. 1929 
Pat. 422. t . 

-S. 68—Attestation— Proof. 

Suit on mortgage—Execution of mortgage admitted 
but attestation denied—Plaintiff not examining any 
attesting witness (one being dead, the other’s where¬ 
abouts not known)—Mortgage was held not proved* 
109 Ind. Cas. 576 = A.I.R. 1928 Nag. 244. . . 


-tS. 68 —Attestation—Proof. 

The production of one attesting witness satis¬ 
fies the requirements of S. 68 of the Evidence Act 
and from a mere failure to do more than is required 
of the mortgagee and to produce both the witnesses 
even if he knows where the other is, it cannot be 
inferred that the mortgagee is intentionally keeping 
back the other and that therefore his evidence would 
damage the plaintiff’s case. 76 Ind. Cas. 772=A.I.R; 
1923 Nag. 322. • * 

-S. 68—-Attestation—Proof. 


f T. P. Act, S. 59—Mortgage—Attestation—Witness 
denying seeing executant sign—Witness found to be 

™ e “ Attestation was held proved. 76 Ind. Cas. 
522 = 1 Rang. 121= A.I.R. 1923 Rang. 254. 
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EVIDENCE ACT (1872), S. 68-5. Attestation. 


and signs it as a witness. 44 Bom. 405 = 22 Bom.L.R. 
136 = 55 Ind. Cas. 616. 

——S. 68—Attestation—Scribe. 

The evidence of the scribe of a mortgage deed who 
signed the deed in the usual way without attesting it 
as a witness, is not sufficient to prove the deed. An 
attesting witness is a witness who has seen the deed 
executed and has signed it as a witness. 35 All. 254 = 
11 A.L.J. 260= 19 Ind. Cas. 451. 

-S. 68—Attestation—Scribe. 

The scribe cannot be an attesting witness, though 
he was present at the time of execution. Admission of 
execution by party to document is admissible to prove 
the execution of the document by himself. 14 C.W.N. 
1046=7 Ind. Cas. 735. 

—S. 68 —Attestation—Scribe—T. P. Act, S. 59 

A writer of a document who signs his name at the 
end of the body but above the executant's signature is 
not an attesting witness within the meaning of S. 68 of 
the Evidence Act. 5 N.L.R. 3=1 Ind. Cas. 179. 

•-S. 68—Attestation—Scribe—Transfer of pro- 

perty. 

A person who is present and witnesses the execution 
of a deed, and whose name appears on the document 
though he is therein described merely as the writer of 
the deed, is a competent witness to prove the execution 
of the deed. He need not be described in the deed as 
an attesting witness. 5 C.W.N. 454. 

(e) Validity of. 

-Ss. 68 and 71—Attestation—Validity of— 

When does not arise. 

Ss. 68 and 71 of the Evidence Act deal with the 
manner in which execution may be proved by witnesses 
and have no bearing on the question whether the 
attestation was according to law. If a document on 
the face of it purports to have been attested by attest¬ 
ing witnesses, and it is not denied that they were 
attesting witnesses, the question of valid attestation 
does not arise or if it be considered to arise, the maxim 
‘ Omnia Praesumuntur rite esse acta ” comes in. 
13 N.L.R. 121 =42 Ind. Cas. 299. 


6. Attestator alive but unable to testify. 

— Attestor alive but unable to testify.' 

b. 68 requires at least one attesting witness to 
caHed to prove the execution of a document ev. 

ough he may not be able to prove the document 
may have forgotten everything about it or may deny i 

£w U K° n at ° get , h l r - In order to P rove a document 

have been signed by a witness or to have been in I 

bC Sh ° Wn t0 him and he Shou 
u anSfcS?l dlI ^ tly up0n that P° int - A marksm 

the n T ^ tlng , ^ ,tness within the meaning of S. 59 

Aet T2 A er i°T , r ??f ty o AGt and S ‘ 68 of the Eviden 
— A L J- 1114 = 26 Ind. Cas. 84. 

_Ss 67 * den y* n g execution. 

A document can e . xecut *on. 

•only living attesting wit ° Ved by other evidence if t 
execution 8 

to have signetfthedeed admittin & his co-attest 

andSSu! afTersSi"® wUa T pr ° ve5 ««« 

• . say n 'whether eel he g law “Sf th °“ gb 

witnesses sign it. 4 011 a? ,J h r ° ther attesti ' 

i b3 = 39 T nd. Cas. 274. 

—S. 68—Bonds. B ° ndS - 

such S U 68 ofX EWdel« b L l t a " r ‘° M be at ‘“ted and 
to >t. The fact that it is al - f Ct f W< J u d not be applicat 
1948 O.W N a ******* would not affect t 
1948 AAV.R. (C.C.) 77 . 85 = A I r - 1948 Oudh 258 


-Ss. 68, 72—‘ Bond * does not require attesta¬ 
tion—S. 72, and not S. 68 applies. 

The definition of 'bond' in S. 2 (5), Stamp Act, is not 
exhaustive, nor is it proper to infer from this definition 
of' bond ’ which deals with stamp matters only, that it 
is required by law to be attested. A bond as such, is 
not an instrument required by law to be attested 
Therefore, it is S. 72 of the Evidence Act which applies 
in the case of bond and not S. 68. A.I.R. 1940 Nag. 
240=1940 N.L.J. 70=188 Ind. Cas. 638. 

9. Certified copy. 

-S. 68—Certified copy of registered deed. 

Where, when a certified copy of a registered deed of 
gift is produced, a party challenging the deed does not 
specifically deny that it is the copy of the deed, in such 
a case, under Proviso to S. 68, Evidence Act, the 
production of an attesting witness is not essential. 
A.I.R. 1939 Lah. 414 = 187 Ind. Cas. 865. 

-S. 68—Certified copy—Deed. 

Presumption as to genuineness from certified 
copies cannot be made in absence of evidence of execu¬ 
tion; nor can registration endorsement prove execution. 
A.I.R. 1936 All. 422. 

-S. 68—Certified copy. 

A certified copy is sufficient secondary evidence 
under S. 63 of the existence, conditions and contents of 
the deed but not of its execution, which must be 
proved as required under S. 68. 82 Ind. Cas. 306= 

5 L.R.A. Civ. 686 = A.I.R. 1925 All. 56. 

10. Death of attesting witnesses. 

-S. 68—Death of attesting witnesses. 

Executant of document <lc lying executio i—Attest¬ 
ing witnesses either dead, or hostile or not available— 
Signatures of attesting w itnesses proved—there is 
nothing to prevent Court from h lding execution 
proved. A.I.R. 1930 Mad. 770= 125 Ind. Cas. 231. 

—-—-S. 68—Death of attesting witnesses. 

Mortgagor, scribe and attesting witnesses dead— 
In view of amended definition of attestion and varied 
mode of proving attested document as amended by 
S. 68 proof of probability of execution is sufficient. 
120 Ind. Cas. 91 = A.I.R. 1929 Sind 235. 

——S. 68 —Death of attesting witnesses. 

Where all the attesting witnesses to a mortgage 
deed are dead and the signature of one of the attesting 
witnesses is proved to be in the handwriting of the 
witness and the signature cf the mortgagor is proved 
to be his, the mortgage deed is sufficiently proved in 
the absence of contrary evidence. 39 All. 241 = 16 
A.L.J. 164 = 38 Ind. Cas. 694. 

—■—Ss. 68 and 69—Death of attesting witnesses. 

When the attestation of the witnesses is proved to 
be in their handwriting in cases the attesting witnesses 
are dead, and the signature of the executant of the 
mortgage deed is in his handwriting, a presumption of 
the due execution of the deed arises, which the other 
side must rebut. 39 All. 112= 15 A.L.J. 167=38 Ind. 
Cas. 651. 

--S. 68—Death of attesting witnesses. 

T ie attesting witnesses of a mortgage deed were 
dead. It was proved that the mortgagor had executed 
it and that it had been returned to him wnen a sale 
deed was executed. But he failed to produce it though 
called upon. In the above circumstances the execution 

of the mortgage deed was established in viev. of S. 89 
irrespective of the provisions of S. 58. 4 O.L. 1. 365= 
41 Ind. Cas. 171. 

11. Denial of execution. 

~ Denial of execution—Attestation not 

specifically challenged—One attesting witness 

att estation by himself—Another In 
presence of executant. 
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Where only the execution of a mortgage is denied, 
bat its attestation is not specifically challenged, it is 
sufficient if one of the attestors is cailed and he proves 
that the document was attested by himself and the 
other witness and that the mortgagor was present when 
they both attested the deed. That is enough to prove 
the attestation under S. 68, Evidenc e Act; when the 
witness is not cross-examined regarding the details of 
the attestation, it is not necessary for him to set forth 
each of the details of attestation as required by S. 3, 
T. P. Act. The law' will assume that when the witness 
swears that the deed was attested he means " attested 
according to the forms required by law.” If the other 
side wants to challenge that statement, it is their duty, 
quite apart from raising it in their pleadings, to cross- 
examine the witness along those lines. When that is 
not done the plaintiff rel\ ing on the deed is entitled to 
assume that the mode of attestation is not being 
attacked and therefore it is enough for their witness 
merely to formally prove attestation. I.L."R. (1950) 
Nag. 321 = 1950 N.L.J. 197 = A.I.R. 1950 Nag. 83. 


-S. 68, proviso—Denial of execution by execu¬ 


tant—If necessary. 

The words ” specifically denied ” in the proviso 
to S. 68, Evidence Act, mean specifically denied by 
the party against whom the document is sought to 
be used and not only by the executant thereof. It is 
not correct to hold that it is only when the executant 
of a document required to be attested FTw»rifirnlly 
denies the attestation thereof Dial it becomes necessary 
to prove the document was duly attested. Hence the 
calling of an attesting witness cannot be dispensed 
with unless its execution is admitted by the defendant 
in the suit. The denial is to come from the party 
who is entitled to dispute or is interested in disputing 
its execution. I.L.R. (1948) Nag. 621= A.I.R. 1949 
Nag.l49=1949 N.L.J. 340. 


——S. 68—Denial of execution. 

Where there is a denial of execution of a registered 
lease, and a marginal witness, though he did not know 
the language in which the executant had signed it, 
proves due execution, it will he sufficient proof of 
execution. 1948 R.D. 53. 


—S. 68—Denial of execution. 

In a suit on a mortgage, where one of the mort¬ 
gagors denies execution of the mortgage-deed, it is 
incumbent on the plaintiff to call at least one of the 
attesting witnesses to prove execution if there be an 
attesting witness alive and subject to the process of the 
Court and capable of giving evidence. Allegation that 
mortgagee was a sharer and nominal transaction 
entered into in order to defeat the creditors does not 
amount to a denial of execution. A.I.R. 1944 Mad. 
121 = (1944) 1 M.L.J. 28 = 57 M.L.W. 7 = 1944 M.W.N. 
33=212 Ind. Cas. 379 (F.B.). 

— —Ss. 68, Proviso 70—Denial of execution. 

The admission of execution contemplated by S. 70, 
Evidence Act and the failure to make a specific denial 
of execution contemplated by the proviso to S. 68 , 
relate only to the person who has actually executed or 
purported to have executed the document; that is to 
say, the person who is in a position to admit or deny 
execution; and it is manifestly implicit that such 
person must be a party to the suit. Hence, an admis- 
execution of a document by a defendant who 
a party to the document cannot obviate the 
nec^gxity of complying with S. 68, so far as the other 
defendants are concerned. A.I.R. 1944 Sind 61 = 
U».ll, (i943) Kar. 420=212 Ind. Cas. 561. 

.. -wtmt B , $8r—-Denial of execution. 

/‘Upedfically denied ” used in the proviso 
to $.68. EvidenceAct, mean that the denial in question 


should relate to the specific document which is sought 
to be denied and that the denial should be unqualified 
so as to leave no doubt that the execution of the parti¬ 
cular document is denied by the person against whom 
it is sought to be used. It is not necessary that the 
denial to be called a specific denial must be a denial as 
regards its proper attestation, that is, a denial of the 
validity thereof on the ground that it was not properly 
attested. A.I.R. 1944 < >udh 99=209 Ind. Cas. 622. 


-S. 68—-Denial of execution. 

The words ‘‘specifically denied ” in the Proviso to 
$. 68 of the Evidence Act mean specifically denied by 
the party against whom the document is sought to be 
used. The proviso is not intended to restrict the 
specific denial to the person by whom the: document 
purports to have been executed. Hence, where the 
party against whom the document is sought to be used 
denies its execution, it is necessary to call an attesting 
witness even if the executant has not come forward to 
deny the execution. 

An admission of execution by the executant is bind¬ 
ing on the executant’s successor-in-interest when the 
latter founds his title to the property in suit upon a 
document which contains such admission. A.T.R. 
1943 Oudh 416=19 Luck. 365=1943 O.W.N. 382 = 
211 Ind. Cas. 18. 

--Ss. 68. Proviso and 70—Denial of execution. 

The words " specifically denied ” used in the Proviso 
to S. 68, Evidence Act, do not mean more than this 
that the denial in question shoulo relate U* the spei die 
document which is sought to be denied and that the 
denial should have no room for doubt that the parti¬ 
cular document is denied by the person against whom 
it is sought to be used. The proviso does not lay 
down that the denial should be contained in the written 
or oral pleadings. 

In a mortgage suit, the plaintiffs had given details 
of the mortgage but the defendants in their wrtten 
statement simply rep lie ’ ” net known”. In additional 
3 >leas, they alleged that even if the ex •cution of the 
mortgage deed were proved the suit v is liable to be 
dismissed as certain heirs of the mort agor were not 
made parties. On th*. date of issue , however, the 
execution of the mortgage was definite.’ denied : 

Held, that there was " specific denial ” within the 
meaning of the proviso to S. 68. A.I.R, 1943 Oudh 
218=19 Luck. 183=1943 O.W.N. 105 = 207 Tnd. 


Cas. 72. 

——S. 68, Proviso—Denial of execution. 

The word “execution” as used in the Proviso to 
S. 68 of the Evidence Act in the case of a mortgage 
bond means and includes not only the signature of the 
executant but the whole series of facts or formalities 
which are necessary to give the document validity as a 
mortgage. Consequently, the denial of execution, 
includes the denial of attestation also. 1941 Oudh 89—- 
1940 O.W.N. 1077=1940 A.W.R.fC.C.) 446=191 Ind. 
Cas. 215. 

-S. 68—-Denial of execution. 

Where the defendant in a suit on a mortgage, denies 
in his written statement, the execution of the document 
and states that it was not genuine, the execution is 
“ specifically denied ” within the meaning of the proviso 
to S. 68, Evidence Act and it is, therefore, incumbent 
on the plaintiff to produce at least one attesting witness. 
A I.R. 1941 Oudh 89=1940 O.W.N. 1077 = 1940- 
A.W.R.(C.C.) 446=191 Ind. Cas. 215. 

-S. 68—Denial of execution—Defendant not 

admitting execution--His pleader contesting, 
execution and attestation—Execution, held speci¬ 
fically denied. 

The defendant, in a mortgage suit pleaded in his 
written statement that he did not admit the execution 
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- on -ir tl f r' 1 ' V:'; 1 ' a,,d at the trial, the Pleader who 
md diw1;^' h i ■’ COntended that the execution 

MO nr n- I . ta ? mort S a ?e bond in a suit was 

ioi pio\ ori against lu 3 client ; t9 

rl eircuinstances the execution of 

. ; r'W ( h;cd must be held to be soecificallv 

to n s 0 6i >V i' h? ; !<;fe " d . ant within the meaning if Provisl 
to >. bs, Evidence Act. A.I.R 1930 p p 117 1Q o 0 
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Q sq , -* ’ — * vy (F\C-) 

\\r\ 08 —Dental of execution. 

lonioii *li ,| l p 0Stf - ti >n ac , c T lini? to law WdS clearly 
1 lh ' sr:n,n - ,,f the document required to be 

; o ; OSt ; 11 ' V ; ls n ;; ,: s '! * was held that it was 

Loni- > - t0 — • at oa A fc ? ne °J Lh - attesting witnesses 


>ve execution. 62 C..L.J. 25=40 C.W.N. 151. 


w,| SS i/ >8, 7 *~ Denial of execution—Mortgage- 

ti», h^ Xe ?"2 on a,ul -'‘testation denied-Exelu- 
non, Flow to he proved. 

H the execution or attestation of a mortgage-deed is 

uhv! ’ , ,,,1C ° r S ; Evidence Act. a document re- 
9 >mcd by law to bo attested shall not be used as 

X , ’ nhI ono attesting witness at least has been 

the purpose of proving its execution, if there 
be an attesting witness left and subject to the process of 

eon iff nn< ; :npahI ° of " ivin ? evidence. The necessary 
con. h t „ ,ns fc r a witness at testing the deed are : (1) chat 

nJ™ S l ’ ,,c executant sign or affix his mark to the 

mctr.. ,nen J ° r , has scen somc other person sign the 

10 tho P rescnco an<i by the direction of the 
“!"', ° r J ! a ! rcceivc(l trom the executant a 
personal acknow'cdginent of his signature or mark, and 

h ? ,1as S % ncd the instrument in the presence of 
cexeentant If these two conditions are fulfilled 
oy a witness, there can be no doubt about his being an 

887'- TAr\ tn T Cb f‘ ,i lR - 1936 AH- 712=1936 AAV.R. 
887 = 1936 ;V L -J- 1262=165 Ind. Cas. 498. 

exPrMt^l 1 ^’roviso—Denia 1 of execution by alleged 

executant—Marginal witnesses. 

■nJ nn ,y thc <Jfifcndants to a suit denies that any of 
10 aHegcd executants executed the bond, the plaintiff 

0,10 the marginal witncsses to 

that the defc " d *'tts executed a 
consh ‘ U a f appearcd that payment of any 

established^ 11 m ° ney bcy ° ml a sum of Rs - 50 was not 

urS^’thaf ,u ,e <lefe ?, da,lt ? were not precluded from 

1932 

,, 68—Denial of execution. 

nessfjf mortgagor does not admit genuine- 

foiM 0 !' 4 379*^^ 4JK)= 

1 . 1 .. 1 . j/y = A.I.R. 1929 Pat. 422. 

12. Executant himself scribe 
witness is alive. ,1046 = 7 ‘2d. CaK"* 

13. Execution. 

Attest 9 in g 6 8 W i tn ess meaning of— 

can give evidence tr» hostile—Mortgagee 

S. 71 Evidence A?? ? r ° Ve a « estat lon by others. 

rule relating to proof o? ° f exce P tions to the 
to be attested - d( f«ments. required by law 

Act. The rule in S ^ d ° Wn in S ’ 68 - Evidence 
relaxed excent 68 18 str t m S ent and it cannot be 
except under circumstances provided for in the 


be foimd in 3UCh Cxce P ticnal circumstances is to 

The same meaning must be given to thc word ‘ exe¬ 
cution in S. 71 as in S. 68, Evidence Act. In the 
case of a document which is not valid without attesta- 
non. execution not only means signing by the executant 
nut jt means and includes attestation as well. Hence it 
would be necessary to call an attesting witness under 
, 66 not merely to prove the signature of the executant 
but to prove attestation as well and if such witness 
turns hostile he is entitled to prove attestation of the 
instrument by other evidence. This other evidence 
would include his evidence also even though he is not 
the grantor of the instrument. A.I.R. 1940 Cal. 189 

Cas ^718 2 Ca1, 47 9 = 43 C.W.N. 1084=187 Ind. 

68—Execution -Express denial of attest- 

ation. 

e II 10 ' vord * execution ’ as used in the proviso to 
‘ • . Evidence Act. in the case of a mortgage bond 
which under the law requires attestation, means and 
includes not only thc signature of the executant but 
the whole senes of acts or formalities which are noces- 
•r! rV t0 tll ° d °euinent validity as a mortgage, 
llus includes attestation, and where attestation is 
expressly denied the mortgagee is not exonerated from 
the duty of complying with the provision of S. 68, by 

S'lJL'V V m at . testin -C witness. A.I.R. 1939 Cal. 688 = 
C i-J- 4;>4 = 43 C.W.N. 1025=187 Ind. Cas. 644. 

~ “ s * 68- Execution—Meaning. 

vord execution ” not only means sisniinej by 
executant but also thc attestation of his signature by 

J oVm 1t ; 1, i ss f s as required by S. 59. T.P. Act. I.L.R. 
(1937) 1 Cal. o07 = 41 C.W.N. 306. 

“ Execution ’’—Proof of attestation— 

Necessity -Production of both attesting witnesses 
—Necessity. 

The word ‘ execution ’ used in S. 68 of the Evidence 
Act includes attestation as required by law and in the 
case of documents, required by law to be attested, not 
only the signature has to be proved but it has also to be 
proved that the document was duly attested. It is 
not necessary to produce both thc attesting witnesses. 
Rut it is certainly essential to produce some evidence to 
show that there was such a second attesting witness 
also. 1948 R.D. 211 (2) = 1948 AAV.R. (Rev.) 132. 

—S. 68—Execution—No admission. 

Where a mortgagee sues to enforce his mortgage 
and the execution and attestation of the deed are not 
admitted, thc mortgagee need prove only this much 
that the mortgagor signed the document in tho pre¬ 
sence of an attesting witness and one man attested the 
document, provided the document, on the face of it, 
bears the attestation of more than one person. But 
if the validity of the mortgage be specifically denied, 
then it must be proved by the mortgagee that the 
mortgage-deed was attested at least by two witnesses. 
A.I.R. 1932 All. 527=1932 A.L.J. 653 = 54 All. 1051 = 
139 Ind. Cas. 1 (F.B.). 

—- S. 68, Proviso—Execution—No specific denial 
of—Formal proof—Not essential. 

^yhcre there is no specific denial of the execution of a 
registered K.abuliyat, it is unnecessary to prove the 
document formally according to the proviso to S. 68 of 
the Evidence Act. 1949 R.D. 193. 

-S 68—•* Execution *—Meaning—No denial of 
execution—Necessity to call attesting witness. 

The word ‘ execution ’* in S. 68 of the Evidence 
Act includes attestation as required by law. Where 

r£ni doca ? ent 13 registered and its attestation not 
denied, it is not necessary to call an attesting witness. 

\T / 125 = 1 945 AAV.R. (H.C.) 398=1945 

A.L.J. 537 (2) = A.I.R. 1946 All. 178. 


EVIDENCE ACT (1872), S. 68 13. Execution. 


878 


»7 


__ j. 68—Execution— No denial of execution of 
.deed—Execution and attestation, if can be proved 
toy other evidence. 

Where execution of a document is not denied its 
execution and attestation can lie proved by other 
evidence, and it is unnecessary to call any o£ the 
attesting witnesses. A.I.R. 1940 Rang. 184 = 190 Ind. 

Cas. 413. 

_g. 68_Execution—Neither denial nor aurms- 

•sion of document— Proof. 

Where the execution of a document required by 
law to be attested is neither admitted by a party nor its 
execution specifically denied, the law requires the proof 
of the document in a less formal manner. It has to be 
proved but not necessarily by the examination of an 
attesting witness. I.L.R. (1937) 1 Cal. 507 = 41 C.W .N. 

806. ... 

, -S. 68—Execution—No denial or admission. 

It is not necessary that a marginal witness should 
be produced to prove the execution of a mortgage if 
the execution is not admitted but is not specifically 
■denied. A.I.R. 1935 All. 781 = 1935 R.D. 310=1935 
A.W.R. 759=1935 A-.L.J. 1072=156 Ind. Cas. 45. 

-S. 68—-Execution—No denial—Mortgage— 

■deed, if requires legal proof. 

Where the mortgage-deed is a registered document 
and its execution is not denied by the executant, it 
cannot be said that the mortgage-deed was not legally 
proved and it is not necessary to call the attesting 
-witnesses to prove it. A.I.R. 1937 Oudh 149=1936 
O.W.N. 1113=1936 R.D. 533= 12 Luck. 681 = 165 Inch 
Cas. 404. 

——S. 68—Execution—No denial. 

It is unnecessary to prove due attestation where the 
validity of the deed of gift has not been specifically 
denied on the ground that it had not been attested in 
-the manner required by law. A.I.R. 1934 All. 507 = 
1934 A.LJ. 817 = 3 A.W.R. 302=152 Ind. Cas. 146. 

—- S. 68,* Proviso—Execution—No denial—Proof 
T. P. Act, S. 59—Effect. 

The meaning and effect of S. 68, Evi. Act, is that in 
the case of a mortgage within S. 59, T. P. Act, it is 
incumbent upon the party relying upon it to prove 
the due execution of the mortgage by adducing the 
evidence of at least one attesting witness in that 
behalf as laid down in S. 68, Evi. Act, provided that 
unless its due execution, that is to say, its signature 
by the mortgagor in the presence of two attesting 
witnesses is specially denied, the execution of the mort¬ 
gage deed in the form required by law may be proved 
aliunde by adducing other evidence in that behalf. 

The proviso to S. 68 only removes the necessity of 
■calling an attesting witness to prove the execution of 
the documents therein referred to and does not pur- 
/port to relieve the party of the necessity of proving a 
mortgage in the form prescribed under S. 59, T. P. Act. 
A.I.R. 1933 Rang. 6=11 Rang. 26=141 Ind. Cas. 700. 

- 6. 68, Proviso—Execution—No denial. 

A registered deed, the execution of which is not 
apecificallyfldenied anywhere by the defendants can be 
admitted m evidence under the Proviso to S. 68, 
Evidence Act, without calling the attesting witness to 
prove its execution. A.I.R. 1933 Lah. 378=147 Ind. 
'Cas. 847. 

■S* 68—Execution—No denial of—Proof of 
Attestation—If essential. 

Where the execution of a document is not specifically 
denied, it is not strictly necessary for the party proving 
-<ha document to call an attesting witness in proof of 
the execution of it. Ill Ind. Cas. 287=52 Bom. 219= 
*0Bom.L.R. 565=A.I.R. 1928 Bom. 267. 

i—No denial—Proof of attest- 



i *. 


Examination of the attesting witness is not necessary 
when execution is not specifically denied. 104 Ind. 
Cas. 622 = A.I.R. 1927 Pat. 403. 

-S. 68 —Execution of deed by Pardhanasliin 

lady. 

A deed was executed by a Pardhanasliin lady 
behind the paradha while the attesting witnesses were 
sitting out and they attested tin- deed. Held, though 
the attestors did not see the executant sign, the deed 
was properly attested. 14 C.W.N. 165 = 3 Ind. Cas. 
316. 

(Reversed on Appeal 45 Cal. 748 = 45 Ind. Cas. 1 
(P.C.).) 

---S. 68—Execution by Pardhanasliin Lady. 

Especially in the cas rt of a pard.mashin lady execut¬ 
ing a mortgage-deed the attesting witnesses need not 
actually see the executant sign or make mark. If it is 
shown that a pa rd an ash in lady admitted that she was 
the executant and the deed was talc-n behind the 
pardha for Iter signature anti after it was signed bv 
her, the signatures of the attesting witnesses who were 
present there were then made there is sufficient proof <-f 
attestation. 56 Ind. Cas. 247 (Nag.). 


[But see 45 Cal. 748 (P.C.).]] 

—-—S. 68—Execution by Pardanashin lady. 

Where the witness did not see the executant a 
pardanashin lady, but saw her signing the deed 
behind the pardha and where the other witnesses knew 
her bv voice. 

Held, the deed is properly attested. 60 Ind. Cas 
173 = 3 U.P.L.R. (Pal.) 14. 

-S. 68—Execution—Registration endorsement, 

if can be treated as sufficient proof. 

The Court is not bound to treat the registration 
endorsement as conclusive proof of the fact of execu¬ 
tion but it is certainly open to the Court, to treat it as 
sufficient proof. A.I.R. 1940 Nag. 382=1940 N.L.J . 
437=193 Ind. Cas. 41. 


14. Mohamadan Law—Gift deed. 

-S. 68—Muhamadan Law—Deed of gift. 

v A deed of gift by a Mahomedan can be admitted in 
evidence though it does not satisfy S. 68. 38 All. 212 = 

14 A.L.J. 119 = 35 Ind. Cas. 14. 

15. Note by attestor. 

—— S. 68—Note bv attestor. 

An attesting witness noted near Iris signature 
that he attested the deed at the request of the execu¬ 
tant. 

Held, that the ordinary meaning of such a note 
by an attesting witness would certainly be that he 
had not seen the executant with his own eyes execute 
the receipt, but had attested it at his request upon an 
admission by the latter of the genuineness of his 
signature. 80 Ind. Cas. 717 = 4 L.R.A. (Civ.) 458 = 
A.I.R. 1924 All. 256. 


16. Object of Ss. 68 and 69. 
■Ss. 68 and 89—Object of sections. 


If the provisions of the sections as to proof of docu¬ 
ment which by law has required to be attested were 
complied with,the document must be considered proved 
in the absence of evidence to the contrary. The law 
does not require that some witness must prove that 
document was signed in the presence of witnesses 
39 AH. 109 = 14 A.L.J. 1041=38 Ind. Cas. 175. 

17. Oral evidence. 

——S. 68—-Oral evidence. 

Where an attestor denies having witnessed the 
execution of a document, it is open to the parties to 
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Jet in other orai evidence to show that the attestor did 

as a G f fact, see the execution and wa S an 

attesting witness. 6/ Ind. Cas. 87 (Cal.). 

18. Principal and collateral purpose. 

S. 68—Principal and collateral purpose. 

* at he d used Cnt 

attesting witness"attast had been CSdoes 

^ be^rovldlor'th 86 ° f * d(>Cument w ^ch is merely 
meref?ctthff f i thC pilrposc of an admission. The 

attestatio^nd requircs to executed with 

atTcstatmn and that attestation must be proved for 

Srt h a ve°an vbp V1 ^ " la S a '<^t to the document does 

should beSo^f ° n , tte qucstion aa to what proof 
ouia be given of the document where it is tendered 

All 269-?9S9 e A n i a ? m | i X i ° n T i ? " TitinR - A I K - 1939 

W aV i ,V L ; ; 12=I.L.R. (1939) All, 366 = 
A - u K - 236= 181 Ind. Cas- 612. 

—-S. 68—Principal an< l collateral purposes. 

admissibility ^n d e^id C ° 1,a ^ eral Purposes so far as their 
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—S. 68 Principal and collateral purposes. 

are theV*V?° dlstinctlon between documents which 

S 68 5? e 1 VIdence is in question. The direction in 

^■o‘it? -• S2»-- M 

'T6s 68 f 7c Pr ? CiPal and CO " ateral Purposes. 
Whcr^n 7 C Evidence Act applies not only to cases 

pX%he kSrr/ht^refat^Pr b ° 

where c,,A g i ght or relatl °n it creates, but in a case 
collatera^purpose. 1110114 “ "”** “> be P™ved for^ 

d the in,perat ive and 
use of the insf-rii™^' b8 does not permit the 

whatsoever unless and ^unUT^f f ° r any P ur P°se 
accordance wSh th lv 11 ? prOVed in strict 

rigour of the EngliS l/w ™whfhL ^ sectlon - The 
founded has been to a I on which the present section is 

proviso as lf S Sened by the 

The enactment ofthis nrnJ° ° Evid ence Act. 

the Indian Legislature mt/nri? + ey “dicates that 

exception to this inflexible r i Cd P rovidc only one 

Cas. 86=27 C W N 134 r ?"? n ,°° ther - 68 Ind - 
Cal. 160. M4 - 35 C.L.J. 473=A.I.R. 1922 

"^h S : n 6 !r PrinCipal and colla teral purpose 
When the provisions of s fiQ t^, •, ^ 

complied with, a document c'innntV denC !i Act a . rc not 

at all as a document either n. • • c lised as evidence 
fact attested ; but this does not ^ mg att ® stati °n or in 
used in evidence as som^t prevent it from being 
Purpose. S. 68 is sXee?^ S 6 °£ for a ">' othe? 
that if the document we-l tendered^limitation. viz., 

proceeding for the Diir-i -!rL dered in SOme other 

of the scribe, it coviL not hfTV 1 ! 6 handwriting 
ground that no attesting witne^i^ t0 Upon *** 

Cd e «- u|d» de b -l t ^ d T - 

sr,°‘«**"« ^-ce. Te^AxTmUr^ 6 


19. Provisions are mandatory. 
Provisions are mandatory. 

torv tnH° f lc th ? Evidence Act has to be read as manda- 

lavs down +h n0t P ermissivc or enabhng. It: 

haqf fn nKc ht necessary requirements which the Court. 

fo L t0 " bSe r e T m ° rder that a d °cument can be held- 
Jorv ™® d * Tt cannot be said that the only manda¬ 
te ry provision of the section is that one attesting 

once that is done| 
any lacuna in the evidence can be filled up by calline 

coStrf ? thCr than the atte5t “ R witnesses. Sucha' 

E™‘; od is untenable. The whole principle under- 
hv fi i 8 1S that execution of the will must be proved 
by at . lea st one attesting witness that it is only an 

of a docume "r 8 \ h015 entitled to Prove the execution 
Sie fS ’ S i UCh aS> a wi!1 - lt is a concession that 
no t rnsiilf i n ^ concession does 

mente of % a 2 r P l y ‘ ng , with the mandatory require- 
otho? ™ £ he ° nly P r °P er method is to call the 

attestlI1 g witness so that both the attesting 
\vitnesscs are before the Court, and the due execution 

attesting 1 ;i° r ° ther document) is proved by the two. 

before /will neSS< ?' wluch requirements arc necessary 

I R 248 a t 0 !? a Valid document. 51 Bom. 

LR. 246=A.I.R. 1949 Bom. 266. 

®* —Provisions are mandatory. 

S. 68 of Evidence Act, is mandatory. 

ini/ 0 WOrds ' I " diau Registration Act, 1908” used: 
in the proviso to S. 68, Evidence Act, are not confined: 
to the provisions of that particular Registration Act: 
but also previous Registration Act. A.I.R. 1939 Pat.. 
47 = 3 B.R. 65 = 178 Ind. Cas. 198. 

S. 68—Provisions are mandatory. 

v ?t, e KS*?®”* ?L S ' 68 ' Evi - Act - are mandatory.. 
532 ^ 1932 Mad * 148=34 M.L.W. 663=135 Ind. Cas. 

-S. 68—Provisions are mandatory. 

Where no attempt is made to prove a mortgage-deed 
either by calling in an attesting witness or even by 
putting any question to the scribe of the deed, who 
was examined as a witness, regarding the attesting 
witnesses or attestation, the document cannot be used 

“i e R192 e 9 A, , | 1 389 nd ' ^ 450=1929 AX J‘ 588 = 


-S. 68—Provisions mandatory. 

The provisions of S. 68 are mandatory and thev ar er 
not controlled bv S. 90. 

The mere fact that the only surviving attesting 
v\ ltness is considered hostile by the party does not 
relieve him from the duty of examining him a 9 a- 
witness. Nor is it enough that summonses and 
warrants had been issued upon the witness and the 
•witness had failed to appear, but the processes of the 
Lourt such as are mentioned in O. 16, R. 10, C. P„ 
y? T a !J got to be exhausted. 98 Ind. Cas. 147: 

s - 68 —Provisions are mandatory. 

Eaill i rc call as witnesses, any of the persons who- 

«ia 4 - 2 k teS i. ed , 1 ?. ort8 ' a ® e 'd ee d where it was not shotyn 

ti/r ' eyhad died or were not subject to the process of 

hfiri +° U , P 1 ! V er ^ inca P abJ e of giving evidence, wae 

-ATR?a« a „ M Ind - Cas - 3 °6-5 L.R.A. Civ! 686- 
A.I.K. 1925 AH. 56. 

‘\ . l o -iOJ 

S. 68—Provisions are mandatory. 

, ar . e imperative—Likelihood of witness 

63 Ind 8 Cas.^6 e 6=2 PX°T n 614° r ^ examining W&* 
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68—Provisions are mandatory. 

80 long as there is a witness and subject to the 
process of the Court., no document which is required 
by law to be attested shall be used in evidence until 
one such witness has been called. The fact that 
when called, he will prove hostile, does not absolve 
the plaintiff from doing his duty. The section is 
imperative. 1 Pat. L.J. 369—2 Pat. L.W. 353 — 

3~8 Ind. Cas. 604, 

20. Retrospective effect of 1926 

Amendment. 

-S. 68—Retrospective effect. 

The Proviso added to S. 68 , Evidence Act, by Act 
XXXI of 1926 is retrospective in its operation. 
A.I.R. 1933 Mad. 432=37 M.L.W. 677=1933 M. 
W.N. 141 (2)=147 Ind. Cas. 464. 

-S. 68—Retrospective effect. 

Amendment added by Act XXXI of 192G is re¬ 
trospective. 121 Ind. Cas. 858=30 M.L.W. 677 
=A.I.R. 1929 Mad. 881=57 M.L.J. 588. 

21. Sale deed. 

-S. 68—Sale deed—Attesting witnesses need 

not be examined. 

It is not necessary under S. 68 to examine the 
attesting witnesses as a sale deed is not a .docmnenl 
whieh requires attestation. 10 Ind. Cas. 64 
(Oudh). 

22. Scope. 

-S. 68—Scope. 

8 . 68 has nothing to do with the question about 
tha legality or validity of the instrument itself as 
an effective document of title it there has been no 
proper attestation as required bv law. A.I.R. 1930 
All. 669=1930 A.L.J. 623=125 Ind. Cas. 507. 

S . 68—Scope. 

The question of the validity of a mortgage bond 
is distinct from that of the necessity of pvoving it 
by an attesting witness. 66 Ind. Cas. 906=34 C. 
L.J. 498=26 C.W.N. 951=A.T.R. 1921 Cal. 276. 

23. Will. 

-S. 68—Will—Proof, 

8. 68, Evidence Act, makes an important conces¬ 
sion to those who wish to prove and establish a will 
in a Court of law. Although S. 63 of the Succes¬ 
sion Act requires that a will has to be attested by 
two witnesses, 8. 68 of the Evidence Act permits 
the execution of the will to be proved by only one 
attesting witness to be called. But it is important 
to note that at least one attesting witness should be 
in a position to prove the execution not the will. 
II that attesting witness can prove the execution of 
the will, the law dispenses with the evidence of the 
ether attesting witness. But if that attesting wit- 
net* cannot prove the execution of the will, then his 
evtdttuSS has to be supplemented by the other attest¬ 
ing witness being called to prove the execution. 
But the esc caution of the will, as required by S. 63, 
Asti does not merely mean the signing of 
'executant (testator or testatrix) or putting 
hfB«ihup,l*-niark on the document, it means all 
the formalitiMh required’ and laid down by B. 63, 


Succession Act: it' the one attesting witness who 
is called does no(. therefore prove the attestation of 
the will by the other attesting witness, his evidence 
would fall short of |,ho requirements of 8 . 68 , Evi¬ 
dence Act. J7 Bom. L. R. 709, foil. 51 Bom. L. 
R. 245=A .T.li, 1949 Bom. 266. 

-S. 68 —Will—Proof. 



Where a will ja attested by two witnesses imfc in 
the presence of each other but at different times, 
upon the acknowledgment by the lestafor of his signa¬ 
ture, fho will ran only bo admitted to proof on the 
evidence of both the attesting witnesses and not of 
only one of them. [Scope and applicability of 8 . 
68 , Evidence Act, discussed.] T.L.R. (1946) Bom. 
295=A.I.R. 1946 Bom. 12-47 Bom. L.R 709 = 
222 Ind. Cas. 450. 

-S. 68—Will. 

The will of an Indian Christian being governed by 
the Succession Act, is a document required by law to 
be attested and if there is at least, one witness alive 
subject to the process of the Court and capable of 
giving evidence, it cannot be used as evidence until 
he has been called to prove its execution. If an at¬ 
testing witness is available, the fact that when called 
he will prove hostile does not excuse the party pro¬ 
ducing the document from the duty of calling him 
A.T.R. 1932 Mad. 148=34 M.L.W. 663=135 Ind. 
Cas. 532. 

-S. 68—Will—Proof. 

Although where an instrument requiring attestation 
is subscribed by several witnesses, it is in general 
sufficient to call only one of them (Evidence Act, S. 
681 in the case of Wills, it is desirable that all capa¬ 
ble of being called should be oxmined to remove 
all suspicion of fraud. 59 Ind. Cas. 814“ 
=33 C.L..T. 34= A.T.R. 1921 Cal. 677. 

24 Miscellaneous. 

-S. 68—Miscellaneous — Documents required 

to be attested—Proof of. 

Under S. 68 of the Evidence Act, it is not necea- 
saiy that an attesting witness should prove execution 
of a deed. It is sufficient that he is called and if he 
does not recollect or denies the execution, the docu¬ 
ment can lx* proved by other evidence. A. I. R- 
1942 Oudh 201=1941 O.W.N. 1298=1941 A.W.R 
(Rev.) 1109=197 Ind. Cas. 686 . 

-S. 68—Miscellaneous. 

The paltoari was an attesting witness to the sale- 
deed and admittedly helped the parties, that is* the 
vendors and the vendees to execute the sale deed on 
fraudulent consideration: 

Held, that being a party to a fraudulent transac¬ 
tion, he could not be considered a very satisfactory- 
witness to prove that the price entered in the sale- 
deed was incorrect. A.I.R. 1938 All. 204=1938 A. 
L.J. 128=1938 A.W.R. 60=175 Ind. Cas. 140. 

-S. 68—Miscellaneous. 

Although it is not incumbent on the plaintiff to- 
examine an attesting witness lie can prove if by 
other evidence. In the absence of evidence in proof 
of attestation, the document cannot bo said to be 
proved to have been duly attested. A.T.R. 1936 
All. 169=1936 A.W.R. 57=1936 A.L.J. 297=166 
Ind. Cas. 73. 

-S. 68—Proviso — Miscellaneous — Whether 

overrides general Drovision* of law. 

S. 68, Evidence Act, merely provides a special rule 
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rfl.'iti‘-g i" the proof of documents required to be 
'iMesjoil. The new proviso is merely an exception 
to that special rule. It is not intended to override 
the gencal provisions of the law as to proof of doeu. 
ments reijed upon by the parties. A.I.B. 1934 
Lah. 282 119 Ind. Cns. 1109 (1). 

-Ss. 68 and 69—Miscellaneous — Proof of at¬ 
tested documents — Amendment to S. 68—Omis¬ 
sion in examine attestor—Death of attestor before 
appeal. 

Wliei-'. m a suit upon a mortgage bond, it. appear¬ 
ed that one of the attesting witnesses was alive and 
was 1101 examined in the trial Court to prove the 
execution 01 <lie bond, but it was found that the 
plajntill v. as not, to blame as ho had taken sufficient 
s|eje- 10 • xanijne him and before the case was heard 
on : , Pi*'d. the witness died: 

//W.'. 1 ha 1 whether under the amendment to S. 68 
or nndi'f »S. 69, Evidence Act. it was open to the 
plaintiff prove the document by other means and 
fchen-to"*. his own evidence was sufficient to prove the 

Quaere.- Whether and if so, how far, the amend- 

l? 1 iQan \r " 1 ' ?'o lcmo Act, is retrospective. A.I. 
K. 3 933 Mad. 612-344 Tnd. Cns. S9. 

S. 68—Miscellaneous. 

Hie enquiry for an attesting witness must be strict, 
diligent, honest and satisfactory. Tf should be made 
at the residence of the witness and of the relative 
who may have information. Where, an attesting 
Witness ,8 out of the jurisdiction of the Court, how- 

fii t + i ,e r )e " n Toi’ 00 " ho proved h y other evidence. 

61 Ind. Pas. 637=13 Bur.L.T. 114 . 

-S. 68—Miscellaneous 

A document creating charge on immoveable pro- 

X 7 eTT:] % T " itnesscs «•» r»oZ 
ZZJJ? / ! ,e Art b ? ™ Xti m 

Viv o 1,1 tl .0 proof can be rebutted 

by n„ nnponont. if be .ucrecded in pr „ri n “ 8 ™ 

n W. 777 -by see its Veeu ion 

It 777 Z?t7J nt ” VT 7 d <° pr0Viae 

requirements of LT? 0 " der °£ a tion of the 
Hburt m2 f U f 4*: An appellate 

a. 
it 

T> "“a* av. o of 

without ,„rh proof th?t thp !, d sl, ould uot decide 

proved when /?, e pl a ; n f; ff a has not beftn 

srasrsi- s* 

three 8 ' wte^e^'r^rT 000 ^ 6 ^"«***» ^ 

ciency. Pro ° f h y °”e witness—Suffi- 

-ed^rU TtlfeXV wa^ Tt^t \ be atte8t ' 

hy one of such witnesses is Inffl'• h J threP ’ proof 
document. 6 C.W.N. 395=29 n q« PT °° f ° f the 

In o S 'o 69 a ? d 71 — Applicability. 

the Court, R. 7h Evidence Act"^^^ 8 *** be . f ° re 
Tn such a case, it j s +i 1P ’ b ? S application. 

oxhaust ail the presses of C^rf plnintiff * 

the affondnnee of anv of thn hi" °. rder f ° < ’ OTtlT, el 

Zt ZZZl^Z 01 T 

hff ,n„ avoi, h , m „ w of vrXZ'ZZX'XuZl 


Act. A.I.B. 1939 Oal. 688=69 C.L.J. 4541=43 
O.W.N . 1025=187 Ind. Cas. 644. 

-S. 69—Applicability — Conditions. 

In order that S. 69 may be applied, mere taking 
out of the summons or the service of the summons 
upon an attesting witness or the mere taking out of 
warrant against him is not sufficient. It is only 
when the witness does not. appear even after all the 
process under O. 16, R. 10, C. P. Code, which the 
om-fc considered to be fit and proper had been 
exhausted that, the foundation will he laid for the 
application of S. 69. The party must move the 
oun for (he processes, when the witness summoned 
•a him has failed to obey the summons, but when 
he party does move the Court, but the Court refuses 
(he process asked for, S. 69 can be invoked. \ I 
R. 1945 Cal. 350=49 O.W.N. 377 


j£=r-s r Aa9. 
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-S 69—Applicability—Condition. 

Tu order that the case may attract the operation 
of S. 69, it must be proved that “no such attesting 
witness can be found.” Before a party is entitled 
to rely upon 8. 69, he must ask the Court to ex¬ 
haust all processes of the Court as laid down in 
paras. 2 and 3, R. 10, O. 16 and 27 C.W.N. 60, 
(Notes), Rel. on. 110 Tnd. Cas. 756=7 Pat. 312 
=A.T.B. 1928 Pat. 356. 

-S. 69—“Can be found”, interpretation of. 

The words “can be found” are not very appro¬ 
priate and must be interpreted to include not only 
cases where the witness cannot be produced because 
he cannot be traced but cases where the witness, for 
reasons of physical or mental disability or for other 
reasons, which the Court considers sufficient is no 
longer a competent witness for the purpose as is pro¬ 
vided hy S. 68. A.I.B. 1946 All. 178=1945 A. 
B..T. 537 (2)=1945 A.W.B. (H.O.) 398=224 Ind. 
Cns. 125. 

-S. 69—Scope. , , 

Court making presumption under S. 90—No further 
proof of facts is necessary. A.I.B. 1944 Cal. 241 
=T.L.B. (1943) l Cal. 392=47 C.W.N. 359=815 
Tnd. Cos. 124. 

S. 69—Witness present at time of execution 


—Attestator’s name mentioned and his signature 
identified—Held, mortgage was proved. 

Tn a mortgage suit, the execution of the mortgage 
deed was denied by the defendants-appellants. The 
mortgagor, the mortgagee and all the attesting wit¬ 
nesses had died before the institution of the suit, lfo 
only evidence produced to prove due execution of tSe 
mortgage-deed was that of the son of the mortgagee, 
who stated: “I was present at the time of the execu¬ 
tion of the mortgage-deed. B.8. and B.A. attest. 
£l the deed. The scribe was A, petition-writer, 
it.b. (executant) signed in my presence and that of 
the attesting witnesses.” The witness also identi¬ 
fied the signature of the attesting witnesses; but he 
sa T that, they had signed in his presence. 

Held, that all requirements of S. 69, Evidence 
. et, were made out and the mortgage was proved. 

Ca 8 T I 693 1935 A11 ‘ 527=1985 A W R - 542=157 led. 

—-S. 69—Death of attesting witnesses. 

Transfer of Property Act, S. 59—Attestors dead 

s„twT\ h * ndwntin g proved—Attestor should be pre- 

sumed to have seen execution. 101 Ind. Cas. 498= 

A.I.B. 1927 Mad. 662=53 M.L.J. 216. 
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_S. 69—Death of attesting witnesses. 

The names of two out of the four attesting wit- 
mosses to a mortgage, were written by the scribe who 
also signed the document himself. 

Held, that it being noccssary to prove the deed 
of mortgage after the death of all the attesting 
witnesses and the scrible, it. was sufficient to prove 
the handwriting of the scribe. 34 AH. 615=10 A. 
L.J. 217=16 Ind. Cas. 392. 

—S. 69—Document “legally proved”—Appel¬ 
late Court, whether should interfere. 

When a Court of First Instance comes to a finding 
as to a document having been “legally proved”, an 
Appellate Court should be very slow to interfere with 
the finding especially when no objection has been 
taken to its admissibility at the time of hearing. 
32 Ind. Cas. 760 (Mad.). 

-S. 69—Document not enforceable as a mort¬ 
gage—Collateral purpose. 

A document though not enforceable as mortgage 
may be used for a collateral purpose unconnected 
with the mortgage, viz., to prove the ratification of 
leases. 18 O.C. 168=31 Ind. Cas. 728. 

-Ss. 69, 67 and 68—Proof of mortgage deed— 

Attesting witnesses, absence of, not accounted for 
—Procedure. 

Proof of execution of a mortgage deed can be had 
only from the attesting witnesses; and until the 
absence of such witnesses has been satisfactorily ac¬ 
counted for, evidence could not bo admitted to prove 
their signatures, and through that, the deed. 11 
Tnd. Cas. 225 (Oudh.). 

-S. 69—Signature—Proof of. 

Tho section requires proof of the signature of the 
-executant. This may be proved indirectly by a 
contemporaneous admission of the execution made by 
the executant or by other relevant facts such as 
his subsequent conduct just as well as by the evi¬ 
dence of a witness who directly swears to his signa¬ 
ture. An admission 1 recorded by a Sub-Registrar 
in his registration endorsement can be accepted in 
evidence. 20 O.C. 18=38 Ind. Cas. 605. 


S. 70—Admission by party to executed docu¬ 
ment. See T. P. ACT. S. 59. 7 C.W.N. 384. 

-S. 70—Admission of execution—If must be 

by party in course of trial. 

The admission referred to in S. 70, Evidence Act, 
is not confined to an admission by a party in course 
of the trial of the suit in which a document is ten¬ 
dered in evidence. 

An admission by the deceased mortgagor of the 
execution of the mortgage-deed, in a deed of fur. 
-fher charge, held was sufficient proof of the mort¬ 
gage-deed in a suit on the mortgage against the 
■h<jfra of tho deceased mortgagor and that it was 
not necessary for the plaintiff to tender formal 
proof of the attestation of the mortgage-deed. A. 
TiR. IMS Oudh 218=1943 O.W.N. 105=19 Luck. 
Ind. Cas. 72. 

Admission of execution—If to b- in 
Hal. 

##i$Sr .to admission in the course of pro- 
i»rV the document is pTodn^d. 101 
IlfefcS P.L.T. 7=A. T. It. 1927 Pat. 



-S. 70—Admission of execution — If must be 

in course of trial. 

Tho executant’s admission need not have been 
made during the civil proceedings, but, may be an 
admission made antecedent, t° the institution of 
legal proceedings. 77 Ind. (las. 362=1 Rang. 557 
=A.I.lv. 1924 Rang. 139. 

-S. 70—Admission by one out of three execu¬ 
tants—Insufficient. 

An admission in a later deed by one out of three 
parties to a document, is insufficient to prove exe¬ 
cution. 35 All. 364=11 A. L. ,T. 379=19 Ind. 
Cas. 121. 

-S. 70—Admission of execution—Effect. 

An admission in pleadings as to the execution of 
document dispenses with the necessity of proof of 
execution oven though such document was one re¬ 
quired by law to be in a certain form or proved in 
a certain way such as a mortgage-deed. A.I.R. 
1944 Sind 61=1.L.R. (1943) Kar. 420=212 Ind. 
Cas. 561. 

-S. 70—Admission of execution—Effect. 

Shell, Ag. C. J. — (Crump, J. dissenting)— where 
the defendant admits the execution of the mortgage 
bond and there is no evidence or plea that the at¬ 
testations were not proper, the mortgagee need not 
prove attestation. 

Per Crump, J. —The word “execution” means that 
tho party affixing his signature has signified his as¬ 
sent to the contents of the document and if a party 
admits that he has done this then he admits execu¬ 
tion. Such admission however will not be taken to 
mean an admission not only of the signature of 
assent by him, but also that all the legal formali¬ 
ties, such as due attestation, have been complied with 
ns required by the statute requiring attestation. 
76 Ind. Cas. 73=47 Bom. 137=24 Bom.L.R. 1296 
=A.I.R. 1923 Bom. 90. 

- S. 70—Admission of executant—Effect. 

It must bo proved according to law as against 
strangers unless A. 58. Evidence Act applies to the 
case and relieves the plaintiffs from the burden of 
proving attestation. 74 Ind. Pas. 150=2 Pat. 
317=A.T.R. 1923 Pat. 436. 

- S. 70—Admission of execution—Effect. 

Even in ease of a document requiring attesta¬ 
tion, where admission by a party to the suit of the 
execution is on record, the nttestnion need not be 
proved. 64 Tnd. Cas. 11=44 All. 127=19 A.L. 
.T. 855=A.I.R. 1922 All. 153. 

- S. 70—Admission of execution—Effect. 

Proof of attestation is not necessary where exe¬ 
cution is admitted by defendant. 62 Ind. Cas- 
540=1922 P.H.O.O. 42=6 P.L.J. 465=2 P.L.T. 
752=A.I.R. 1922 Pat. 70. 

-S. 70 —Admission of execution — Effect 

against co-executants—Attestation. 

Where there are two executants to a mortgage 
deed, attestation may be according to law in respect 
of one of them but not in respect of the other. 
Where exeention is admitted the question of due 
attestation does not arise: if it does arise, the 
maxim omnia preaesumuntvr rite esse acta comes in, 
unless there is evidence that attestation ?s not ac¬ 
cording to law. 47 Tnd. Cas. 9 (Nag.). 
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-Ss. 70 and 71—Admission of execution, what 

is—What interest passes. 

Tho admission referred to in S. 70, Evidence Act 
i' in admission made in tiic course of the proceed¬ 
ing iu which flic document is produced. 13 N.L. 
R .42 Tnd. Cas. 715. 

-S. 70—Admission of execution—Effect. 

/’«.• Woodroffe and Ohatterjee, J.T.— Per New- 
bouM, J. rnnir.i. —S. 70 must be rend as a pro¬ 
viso to »S. *>8. s. 08 must be read subject to the 
provision of tho subsequent sections; where an exe¬ 
cutant admits execution of an attested document, 
tin document js admissible as against persons other 
than the executant without proof by an attestor but 
such admission will not, prove the document as 
against other persons. 44 Cal. 345=20 C.W.N. 
1044=24 C.L.J. 175=34 Ind. Cas. 862. 

-S. 70— Admission of execution, what is. 

Tho admission referred to in 8. 70 only refers to 
admission made in the course of the trial. Any ad¬ 
mission which can be availed of under S. 70 is only 
against the party himself. If a party has to prove 
a document he must prove its execution in all cases, 
i.e., that it was signed l>y the executant irrespective 
of the question as to whether it requires to be at¬ 
tested or not. 10 O.C. 23=34 Tnd. Cas. 281. 

- S. 70 —Admission made for purpose of dis¬ 
pensing with proof at trial, and evidentiary admis¬ 
sion—Distinction. 

The admission conemplated under S. 70 is an ad¬ 
mission made for the purpose of or having reference 
to the suit made either in the pleadings or during’ 
the course of the trial. From the scheme of the 
Evidence Act, it is clear that the "Legislature con¬ 
templates a distinction between admissions made for 
the purpose of dispensing with proof at the trial 
and evidentiary admissions. The scope and purpose 
of tho two classes of admissions are distinct. The 
ouc relates to relevancy and the other relates solely 
•to proof at. the trial. A.I.B. 1938 Mad. 43=46 

L.W. 610=T. L. I?. (1938) Mad. 523=176 Ind. 

Cas. 309 


—S. 70—Before Registrar. 

The admission referred to in 8. 70 of the Evident 
Act must be an admission made by a party in tl 
proceedings in which the document is produced an 
is intended to be proved. Tho certificate of admit 

Cn ?® r8e(1 h 7 the registering office 

on admUsL d<?e ^ reffister p (1 b 7 hi ™ cannot be used a 
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-S. 70—Before Sub-Registrar. 

TVr Jack, J.—Suit on mortgage bond—Defend¬ 
ant admitting execution before Sub-Registrar but 
averring that he would not have done so had he 
known it to be mortgage is no admission of execu¬ 
tion under S. 70. Mitter, J., contra. 49 0. L. 
J. 347=A.I.B. 1929 Cal. 441. 

-S. 70—Before Registrar. 

Admission must be iu the proceedings—Admis¬ 
sion of execution before the registering officer is 
not sufficient. 109 Ind. Cas. 576=A.I.R. 1928 
Nag. 244. 

-S. 70—Before Registrar. 

Admission referred t,o in section must be other 
than that, required by Registrar in registration. 
93 Ind. Cas. 660=18 8.L.R. 282=A.I.B. 199rf 
Sind 88. 

-S. 70—Before Registrar. 

The admission referred to in S. 70 of the Evi¬ 
dence Act is an admission in the course of the 
suit itself, for example made in the pleadings or 
by a party himself in his examination. The 
certificate endorsed by a Registering Officer upon 
a document which requires registration is evidence 
that all the provisions of the Registration Act 
have been duly performed, and is no evidence of 
admission, of execution made by the executant. 
d8 All. 1=13 A.L.J. 881=30 Ind. Cas. 5 ?6. 
-S. 70—Before Registrar. 

Admission iu 8. 70 of tho Act related only to 
tho admissions of the parties in the course* of 
tin* trial of a suit. An admission of execution 
before a registering officer at the time of regis¬ 
tration does not come within the purview of the 
section. 27 O. 190, Foil, l C. W. N. O.O. 22 
not Foil. 7 N.L.R. 85=11 Ind. Cas. 689. 

-S. 70—By representative. 

An admission by tho representative of a party 
to an attested document of its execution by th© 
Party cannot be treated as an admission of the 
l ia,- ly 1© an attested document of. its execution by 
himself. 74 Ind. Cas. 178=38 O. L. J. 114= 
A.T.R. 1924 Cal. 415. 

-S. 70—‘Execution,* meaning of — Attestation- 

means due attestation. 

The execution contemplated by 8. 70 is not a 
mere signing of tho document, but a due execution 
or execution in accordance with what, the law re¬ 


quires for a particular document. What 8. 70 
says is that there must be an admission of a 
pany to tho attested document. 'Attesed* in 
that section means duly attested. 80 , if a question 
of attestation is put in issue, it is incumbent up¬ 
on the person who wants to prove the document 
to prove, that tho document has been duly attested 
before 8. 70 can be relied on. A.I.B. 1938 
Mad. 43=46 L.W. 610=1.L.R. (1938) Mad. 5®& 
=176 Ind. Cas. 309. 

-S. 70—Execution and attestation. 


The execution of a document, is one thing, and 
the attesting of it as required by law la quite* 
another thing. A document required by law to be 
attested must be provod to have beeu signed by 
the executant thereof in tho presence of the at¬ 
testing witnesses; and admission by the executant 
under 8. 70 of the Evidence Act, of his signature 

nf docu * n °ut does not dispense with the proof - 
1 attestation as required bv law. Tho proof' 
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of execution is required by the provisions of the 
Evidence Act. A.I.R. 1936 All. 169=1936 A.. 
W.R. 67=1936 A.L.J. 297=160 Ind. Cas. 73. 

_ 1 _S. 70—Invalid document. 

S. 70 cannot and does not affect to render valid, 
document which, it is apparent from the evidence 
before the Court, is invalid in law: 

A mortgage was duly executed and attested but 
the Bub-Registrar finding a technical defect had 
the document re-executed by the mortgagors in his 
office. This re-execution was duly registered 
though not re-attested. In a suit upon the mort¬ 
gage the mortgagor admitted execution. 

Held, that in spite of the admission the docu¬ 
ment did not amount to a mortgage and, therefore, 
-waa not an instrument creating a mortgage upon 
•which the plaintiff could base his claim. 105 Ind. 
Oas. 28=45 C.L.J. 577=A.1.R. 1927 Cal. 926. 


— w . 70—Invalid document. 

Admission by the executant of execution is not 
sufficient to validate a mortgage-deed which has not 
i>een duly attested as required. 104 Ind. Cas. 386 
=5 Rang. 561=6 Bur. L.J. 88=A.I.R. 1927 Rang. 


883. 

-S. 70—Pardanashin lady—T. P. Act, S. 59. 

Where the persons who signed a mortgage-deed 
executed by a pardanashin lady, as witnesses were 
not present at the execution of the deed, but the 
pardanashin lady admitted that she had executed the 


I 

f 


mortgage-deed. 

Held, that notwithstanding her admission, the 
mortgage deed was void even as against her. The 
words of S. 70 of the Evidence Act apply only to a 
document duly attested. 89 Ind. Cas. 659—23 A. 
L.J. 815=2 O.W.N. 641=6 P.L.T. 575=27 Bom. 

L. R. 1144=42 C.L.J. 148=22 M.L.W. 373=1925 

M. W.N. 728=52 I.A. 362=3 Pat. L.R. 296=5 
Pat. 58=30 C.W.N. 364=A.I.R. 1925 P.C. 203 
=49 M.L.J. 240 (P.C.). 

- S. 70—Witnesses not present. 

Where the mortgagor admitting his having signed 
-fche mortgage document but denied his having done 
*0 in the presence of attestors: 

He'd, that such admission does not amount to an 
admission of due execution within the meaning of 
49 . 70 . 

Per Rchard 80 n, J .—Where an admission of execu¬ 
tion is unqualified it may well be equivalent to an ad¬ 
mission of due execution or a waiver of proof of due 
• execution, but not where the admission is of the 
■flignflt.nre, coupled with the denial of his having done 
•0 in the presence of attestors. 

Per Buhratoardy, J. —8. 70 provides an exception 
'to.the rule in 8. 68, via., where the executant ad¬ 
mits that a document was executed by him, i.e., exe¬ 
cuted according to law, no further proof of execution 
i« necessary. It thus qualifies 8. 68 of the Act but 
doss not affect or control 8. 59 of the T. P. Act. 
The word * execution* in 8. 70 is used in the sense 
-O# due execution or execution in a way in which a 
particular document is required to be executed. 70 
Ind. Oas. 532=30 C.L.J. 373=27 C.W.N. 203= 
A.-Wfc;' 1028 Cal. 140. 

—8- 71 - See also EVIDENCE ACT, SS. 68 

AND 69. 

.__g- j||~Seope— Cases in which S. 71 can be 
bTtI- Ofthe Evidence Act provides that if the at¬ 


testing witness to a. document denies or does not re¬ 
collect the execution of the document, its execution 
may be proved by olhor evidence. This is u sort of 
safeguard introduced by the Legislature to the man¬ 
datory provisions of 8. 68. S. 71 can only be re¬ 
quisitioned when the attesting witnesses who have 
been called fail to prove the execution of the will by 
reason of their denying their own signatures, or deny¬ 
ing the signature of the testator, or having no re¬ 
collection as to the execution of the will or other 
document. It has no application to a case where 
there is no question of any attesting witness deny¬ 
ing or not recollecting the execution of the docu¬ 
ment, or where one attesting witness who is called 
fails to prove the execution of the will and other 
attesting witnesses are available who could prove fche 
execution if they were called. 51 Bom. L.R. 245 
=A.I.R. 1949 Bom. 266. 

-S. 71—‘Execution’, meaning of — ‘Other 

evidence’—What is. 

The word ‘execution’ in S. 71, Evidence Act, 
means not only signing by the executant, but also 
includes attestation as well. So, where, an attesting 
witness called by the plaintiff turns hostile, the plain- 
tiff is entitled to prove attestation of the instrument 
by other evidence as laid down in the section. This 
other evidence would include his evidence also even 
though he is the grantee of the instrument. A.I.R. 
19-10 Cal. 189=1.L.R. (1939) 2 Cal. 479=43 O. 
W.N. 1084=187 Ind. Cas. 718. 

-S. 71 — Applicability of—Registration pro¬ 
ceedings, whether can be relied upon to pro/e 
due execution or attestation—Evidence, requi¬ 
site. 

S. 73, Evidence Act, is applicable only where the 
attesting witness “denies or does not recollect the 
execution of the document.’* 

Assuming that it would be legitimate to look at the 
proceedings relating to the registration of the mort¬ 
gage deed for the purpose of proving the due execu¬ 
tion and attestation thereof, evidence should be given 
to prove the necessary and material facts which are 
necessary in order to comply with the provjs’ons of 
the T. P. Act. A.I.R. 1939 P.C. 117=20 P.L.T. 
565=41 P.L.R. 598 = 1939 M.W.N. 867=1.L.R. 
(1939) Kar. (P.C.) 222 8up. = (1939) 2 M.L.J. 
762=43 C.W.N. 669=50 L.W. 58=1939 A.L.J. 
492=3939 A.W.R. 69=5 B.R. 592=1939 O.W.N. 
450=41 Bom. L.R. 1047=181 Ind. Cas. 261 (p. 
C.). 

-■■■■ Ss. 71 and 69— Applicability of S. 71 —Sum¬ 
mons against attesting witness—Failure to appear 
—Further evidence. 

In a case where the attesting witnesses are not 
before the Court, S. 71, Evidence Act, has got no ap¬ 
plication. In such cases, it is the duty of the plain¬ 
tiff to exhaust all the processes of the Court in order 
to compel the attendance of any one of the attesting 
witnesses and when the production of such witnesses 
is not pos8 : ble either legally or physically, the plaintiff 
can avail himself of the provisions o* 8. 69. When 
the plaintiff has simply taken out summons against 
the attesting witness and on his fa ; h’re to apnear, 
has done nothing further later on, ither evidence un¬ 
der 8. 71 cannot be let in. A.I.R. 1939 Cal. 688 
=62 C.L.J. 454=43 C.W.N. 1025=187 Ind. Cas 
644. 
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_S. 71—Execution of documents by pardana- 

shin lady—Proof of. 

It is the conscious execution and not the mechanical 
execution of a document, that must be established in 
the case of a document executed by a pardanashiv 
lady. A.I.K. 1939 Nag. 159=1939 N.L.J. 275 
= 1.L.R. (1911) Nag. 418=182 Ind. Cas. 763. 
_S. 71—Execution, when can be proved aliun¬ 
de under. 

Where the execution of a document is in question, 
it. is incumbent upon the plaintiff to call at least one 
of the attesting witnesses, and if that witness denies 
or docs not. recollect the execution may be proved 
aliunde. Other attesting witnesses need not be call¬ 
ed. A.I.R. 1938 Pat. 301=4 B.lt. 370=19 P.L. 
T. 234=173 Ind. Cat*. 983. ' 

-S. 71—Scope of — Evidence of attestation— 

Admissibility. 

There is nothing in the Evidence Act, to preclude 
a party from adducing as witnesses to the execution 
uf the deed, any persons who happened to be present 
when jhe deed was executed and actually saw it sign¬ 
ed by the executant and by the attesting witnesses. 
X. 71 does, it is true, permit the evidence of the 
executant of the deed in certain circumstances. It 
does not however, have the effect of rendering his evi¬ 
dence or that of other witnesses inadmissible in 
different, circumstances. A.I.R. 1937 All. 273= 
1937 A.L.J. 161=1937 A.W.R. 115=168 Ind. Cas. 
988. 

-Ss. 71 and 68 *—T. P. Act, S. 3—Mortgage- 

deed. 

The signatures of three persons appeared in a mort¬ 
gage deed as attesting witnsscs. One of them, who 
was called to prove the deed, stated that the exceu- 
tant had not put her thumb impression on the mort- 
gngo-deed in his presence and that he merely put his 
signature on the mortgage-deed as the Tear in da of the 
lady asked him to do so. The plaintiff also gave 
evidence that the executant put her thumb impression 
in his (plaintiff’s) presence and in the presence of 
the two other witnesses: 

Held, (i) that the first witness who was called, al¬ 
though he signed as an attesting witness, was not an 
attesting witness, within the meaning of S. 3, T. 
P. Act; 

(it) that the evidence of the plaintiff was not suffi¬ 
cient for the purpose of S. 3, T. P. Act, because the 
plaintiff did not state that these attesting witnesses 
made their signatures iu the presence of the execu¬ 
tant; 

(Hi) that the plaintiff’s evidence was not. admis¬ 
sible under S. 71, Evidence Act, as no attesting wit¬ 
ness had been called. A.I.R. 1931 All. 411=1931 
A .Li. J. 342=131 Ind. Cas. 557. 

- S. 71—One witness hostile—Others if to 

be called before other evidence. 

Jack, J. Where out of two attesting witnesses one 
is produced but turns hostile, other evidence becomes 
admissible under S. 71, and the plaintiff is not bound 
to produce the other, though alive, whom there are 
grounds for him to believe to be hostile: AIR 
1929 Cal. 188, Rel. on. 

Witter, J. : (Obiter'). It is not intended by enact., 
ing S. 71 to differ from the rule of English Law 
that, the evidence of the other witnesses should not 
be introduced unless the absence of the other attest¬ 
ing witness is satisfactorily explained in the case 


where one of the two attesting witnesses had been 
called and has denied execution. 49 C.L.J. 347«= 
A.I.R. 1929 Cal. 441. 

_S. 71—Evidence of scribe—‘Other evidence’. 

Where it was found by the Courts below that the 
attesting witnesses had been won over and gave evi¬ 
dence hostile to the plaintiff and the plaintiff ex¬ 
amined the writer of the deed to prove execution 
midei S. 71 and his evidence was accepted: 

Held, that the contention that it is necessary that 
this witness should have been able to swear that both 
(ho attesting witnesses were present when the execu¬ 
tant signed the deed and that they witnessed it is 
untenable. 17 A.L.J. 141 and A.I.R. 1922 Pat- 
■ilo, Foil. The law provides that the attesting wit¬ 
nesses, if available, must be called and that in their 
absence no other evidence to prove execution shall 
be accepted: If they are dead or have been won 
over bv the other side the person claiming under 
the document is allowed to prove it us best a 9 he 
can. It is sufficient if he can prove execution by 
anv evidence that may be available. 74 Ind. Cas. 
969=A.I.R. 1924 All. 217. 

_S 71—Proof of execution. 

S. 71 docs not require execution in the presence 
of the attesting witnesses to be proved. 17 All. 
141, Foil. 74 Ind. Cas. 839=A.I.R. 1924 All. 
149. 

-S. 71—Witness not recollecting. 

Mortgage—One attesting witness dead — Others 
having no recollection—Document can be proved by 
other evidence. 70 Ind. Cas. 298=1 Pat. 154=A. 
I.R. 1922 Pat. 415. 

-S. 71—Execution of a document—Attesta¬ 
tion—Other evidence when allowed. 

Execution and attestation of a document may be 
proved by other evidence when the attesting wit¬ 
nesses arc hostile and say that they signed a blank 
paper. 48 Ind. Cas. 624 (Cal.). 

-S. 71—Mortgage — Execution — Recital of 

receipt of consideration — Auction-purchaser, if 
bound by. 

The execution of the mortgage having been prov¬ 
ed in the manner provided by S. 71 of the Evi¬ 
dence Act and on the face of it the bond appearing 
to have been executed in the presence of more 
than one person, the mortgage was good. The ac¬ 
knowledgment of the receipt of consideration in. 
the bond was binding on the auction-purchaser, 
41 All. 250=17 A.L.J. 141=52 Ind. Cas. 830.. 

-Ss. 72 and 73—Bond—Proof of execution— 

Denial of execution — Attestators not called 
Evidence of plaintiff and comparison of signa¬ 
tures—Sufficiency. > <4 

TV here fho execution of a bond sued upon is de¬ 
nied by the executant (defendant), it is for the 
plaintiff suing on it to prove the bond, by examin¬ 
ing one of the several persons who have attested 
the execution of fhe bond. The plaintiff’s own 
evidence is not sufficient, when there is an attest¬ 
ing witness alive who can be called. Mere pro¬ 
duction of evidence that the signatures of the exe¬ 
cutant and of the attesting witnesses on the bond 
are really there, is not sufficient as that cannot 
amount to proof of execution of the bond by the 
defendant-executant. Nor would a comparison of 
the signature of the defendant on the bond with 
his alleged signatures in the books of accounts be- 
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conclusive or decisive for purposes of finding in 
favour of the plaintiff. A.I.R. 1950 Kut. 17. 

-S. 72—Bond—Proof of—S. 68 not appli¬ 
cable, only S. 72. 

A bond is not an instrument required by law to 
be attested. Therefore, it is S. 72, Evidence Act, 
which applies in the case of bond and not S. 08, 
Evidence Act. A.I.R. 1940 Nag. 240=1940 IS. 
L.J. 70=188 Ind. Cas. 638. 

——S. 72—Receipt—Proof of. 

The executant of a receipt need not be examin¬ 
ed where the payer has sworn to the payment. 82 
Ind. Cas. 974=A.I.R. 1925 Cal. 452. 

-S. 73. 

-* Synopsis. 

1. Comparison, proof by. 

2. Comparison, value of. 

3. Scope. 

4. Thumb impressions. 

1. Comparison, proof by. 

-S. 73—Signature — Comparison of—Power 

of Court. 

The Court lias power to compare the alleged 
genuine signature with admittedly genuine signa¬ 
ture to come to a conclusion from it. 120 Ind 
Oas. 335=A.I.R. 1930 Nag. 2 T. 

-S. 73—Comparison of handwrting—Proof by 

—When resorted to. 

It is only where other evidence is not available 
and flic handwriting has not been proved by inde¬ 
pendent evidence to be the handwriting of a parti¬ 
cular person, that it is necessary to have recourse 
to the provisions of R. 73 to see whether by com¬ 
parison it can be determined whether the document 
was written bv that, person or not. 92 Ind. Cas. 
442=53 Cal. 372=42 C.L.J. 504=27 Cr.L.J. 2GC 
=A.I.R. 1920 Cal. 139. 

-S. 73—Handwriting — Comparison of. 

. It is not fair to compare the free handwriting 
spread over a folio page of a will with plenty of 
space, and a post card in which a writer has to 
condense all he wishes to say in a small space. 
The writing must necessarily be far more cramped 
and naturally various letters in the post card writ¬ 
ing would differ from the writing which is not 
cramped. 80 Ind. Cas. 189=A.I.A. 1922 Bom. 
290. ‘ 

"— S 73— Scope — Comparison if limited to 
signed documents. 

B. 73 of the Evidence Act. is not. limited to such 
documents only as are signed or contain some in¬ 
trinsic statements of the identity of the writer. 
Any document alleged by a party to be in the 
handwriting of a particular person may for pur¬ 
pose of proof be compared with other writing or 
simyature admitted or proved to the satisfaction 

ij . ■ __ __ . _ or written by that 

nerHon. 35 M.L.T. 008=0918^ M.W.N. 715= 

24 M.L.T. 477=8 L.W. 023=48 Tnd. Cas. 08. 
T-rS. 73—^Purports' — Handwriting — Corn- 

par* 

**on— Anon^mnir docur^c^t. 

The word 'miroorta' in S. 73 of the Evidence 
Apt means alleged. It is not necessary that the 


writing which is in dispute must- itself in terms 
express or indicate that it was written by the poison 
■10 whom it is attributed. When an anonymous 
writing is produced and ascribed by the prosecu¬ 
tion to n particular person then the case for the 
prosecution is, that having regard to the admitted 
documents and the «ompnrison between them and 
I be disputed writing, the prosecution alleges that 
the disputed document purports to have been writ¬ 
ten or made by (he wM-nscd. An anonymous writ¬ 
ing ascribed to a particular pcisou may therefore 
i>e compared under S. 7**. «<f the Evidence Act. 14 
Bom. L. R. 310=13 Cr.L.J. 505=15 Ind. Oas. 
049. 

2. Comparison, value of. 

- S. 73— Comparison, scope of— Reliability. 

Tn applying the provision of S. 73 .»f ihe Evi¬ 
dence Act, it ijs important not to lose -i-’d of its 
exact terms. It docs not sanction the comparison 
of any two documents but requires that tie* writing 
with which the comparison is to l>e made or the 
standard writing as it may he called, shall be 
admitted or proved to have been written by the 
person tn whom it is attributed and next the writ- 
;? tg <0 he compared with the standard or in other 
words, the disputed writing must purport to have 
he. n written hv flip same person, that is to say, 

1 lie writing itself must, state or indicate that i* 
was writi«* by flint person. A comparison of 
handwriting is at all times, as a mode of proof, 
hazardous and inconclusive, and especially when 
it is made by on<- not conversant with the subject 
and without such guidance ns might be derived 
from the argunioi^s of counsel and the evidence of 
experts. A comparison of writings has consequent¬ 
ly been deemed a mode of ascertaining the truth 
which ought to lie used with very great caution. 

A 1 though from the dissimilarity of signatures a 
Court, may legitimately draw the inference that a 
particular signature is not genuine because it varies 
from an admittedly genuine signature, yet resem¬ 
blance of two signatures affords no safe foundation 
that one of them is genuine. 66 Tnd. Oas. 774=49 
Cal. 235=26 C.W.N. 113=34 C.L.J. 373=A.I. 
R. 1922 Cal. 12. 

—-S. 73— Comparison of signatures — Adjudi¬ 
cation based '•olelv on such proof—If error in 
law—Second appeal. 

If a signature to a document is denied by the 
executant, a comparison of signatures is one of 
the admissible modes of proving liand-writing and 
although in absence of other evidence such proof 
would be regarded as hazardous and inconclusive, 
it cannot, he regarded as an error in law to base 
the conclusion on such proof alond and a Court of 
second appeal is not entitled to set aside a find¬ 
ing based on such comparison. 11 M.L.T. 424= 

14 Ind. Cas. 741. 

-S . 73—Handwriting — Comparison of—Value 

as evidence. 

Proof of comparison of handwriting is always 
hazardous and inconclusive and especially when the 
comparison is made by one not conversant vritli the 
sub-feet and without simh guidance as mi»ht be 
derived from the arguments of counsel and the evi¬ 
dence of expersts. 22 W.R. 272, Re], upon. 37 
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Cal. 

Ind. 


467: 

Cas. 


J4 C.W.N. 1J14=11 Q-.L.J 
359. 


453r=7 


d i- 73-Signature disputed — Comparison— 
Reliability of. 

Genuineness of a signature disputed—Mere com¬ 
parison of admitted signatures without expert 
advice or microscopic examination is dangerous. 

^ nd> ^ aa * 169—28 M.L.W. 737 — \ j -p 
792.8 P.r. o 77 ( P C ) R 


3. Scope. 

S. 73 Scope of Court, if can compare dis- 
pu c! ed " , S natures with tho:e admitted. 

„ ‘ \ 01 tIie Evidence^ Act clearly authorises 

Jr of o C ° mpare t] lf di8 P uted signature or writ- 
? . * ,M ! rson ? th signatures and writings 
which have been admitted or proved to the satis¬ 
faction of the Court to have been made or written 
w £ ,521 s0 ?; AIR - 193 7 Oudh 170=1936 O. 

1 o^T 2 , Luck ‘ 606 = 165 Ind - Cas. 523. 

(See also 22 Ind. Cas. 627). 


, . 73 Scope of—Judge presiding cannot 

delegate to another Mag strate not sitting as 
'-'°ur f to take writing from accused 
Obite. -Where S. 73, Evidence Act, says that 
the ( ourt may direct any person present in Court 
to write, it must mean that where the accused is 
in Gourt, the Judge presiding in that Court may 
there and then ask him to write something for 
the purpose of enabhng Court to compare his 
writing with some other writing, and that the pro¬ 
cedure of delegating to another Magistrate not 
sitting as a Court, to take such a writing from 
the accused when the accused is not in Court nor 
standing his trial in Court does not come within 
the provisions of the section. A.I.R. 1935 Cal. 
308=36 Cr.L.J. 921 = 39 C.W.N. 986=156 Ind. 
Cas. 396. 


-S. 73—‘Any person’—If refers to an accused 

person. 

Obiter. — (Per Lort-Williams, J.) It is doubtful 
whether S. 73, Evidence Act, refers to an accused 
person at nil. 

Section 73, Evidence Act, includes an accused 
person. A.I.R. 1935 Cal. 308=36 Cr.L.J. 921 
=39 C.W.N. 986=156 Ind. Cas. 396. 

-S. 73—Scope — Comparison of handwriting 

by Judge. 

Section 73 does not sanction comparison of 
any two documents, but require\ that the writing 
with which the comparison is to be made, or he 
standard writing as it may be called, shall be ad¬ 
mitted or proved to have been written by the 
person to whom it is attributed, and next, the writ¬ 
ing to be compared with the standard or, in 
other words, the disputed writing must purport to 
have been written by the same person, that is to 
say, the writing itself must state or indicate that 
it was written by that person. The section does 
not specially state by whom the comparison may 
be made, though the second paragraph of the sec¬ 
tion dealing with a related subject expressly pro¬ 
vides by way of contrast that in that paricular 
eonne tion the Court may make the comparison. A 
comparison of handwriting is at all times as a mode 
of proof, hazardous and inconc’nsive. A. I. R. 
1935 Oudh 41=11 O.W.N. 1589=10 Luck. 4231 
=152 Ind. Cas. 1042. 


“T~ S . 73—Specimen signature of accused taken 
while in Police custody—Admissibility. 

Where, at the instance of a Police Officer, a 
specimen signature of an accused was taken in the 
course of the investigation and while the accused 
was in Police custody: 

Held, that the signature would be admissible jn 
evidence when the forgery charged against the ac¬ 
cused is being tried. A.I.R. 1932 Bom. 406=56 
Bom. 304=34 Bom.L.R. 598=33 Cr. L. J. 666 
—138 Ind. Cas. 708. 


-S. 73—-Inadmissible document — Relevancy 

and admissibility for comparison. 

Documents, not admissible in evidence otherwise, 
hufc sutures on which are admittedly the execu¬ 
tants become admissible under 8. 73 for the sole 
purpose of comparison to decide the genuineness. 
(1914) M.W.N. 240=1 L.W. 136=22 Ind. Gas. 
627. 


4. Thumb impressions. 

7 -S. 73—Applicability — Criminal trial— Tak¬ 

ing specimen thumb impression of accused under 
Court’s dilution—Permissibility — Cr. P. Code, 

S. 342. 

Section 342, Cr. P. Code, does not make S. 73 of 
Evidence Act inapplicable to criminal trials. The 
taking of specimen thumb impression of the accus¬ 
ed under the direction of the Court is in strict 
compliance with S. 73 and S. 45 (ill.) ( c ) of the 
Evident e Act and also 8. 5 of the Identification 
of Prisoners Act XXXIII of 1920. 83 C.L.J. 397 

=A. I.R. 1950 Cal. 66=51 Cr.L.J. 376. 

-S. 73 — Thumb-impression of accused— 

Taking of and use at the trial. 

The practice of taking the thumb impression of 
the accused in the course of a trial and using it 
against him is inconsistent with the principle of a 
fair trial and has to be severely condemned. 1 
P. 242, foil. A.I.R. 1950 T.C. 5. 

-S. 73—Previous conviction sought to be pro¬ 
ved by fingerprints taken in previous trial—Evi¬ 
dence as identity of prints—mode of taking evi¬ 
dence and presumptions in respect of these finger¬ 
print entries indicated. A.I.R. 1938 Mad. 858 
=1938 M.W.N. 595=48 M.L.W. 639=40 Cr.L. 
J. 355=180 Ind. Cas. 431. 

-S. 73 — Thumb-impression of accused— 

Taking of. 

A Court can direct an accused person to give 
his thumb impression in Court. A.I.R. 1924 
Rang. 115 (F.B.), Foil. 106 Ind. Cas. 212=6 
Pat. 623=8 P.L.T. 847=28 Cr.L.J. 1028=9 A. 
I. Cr. R. 173=A.I.R. 1928 Pat. 103. 

-S. 73—Thumb-impression on a deed compared 

with others not shown to be of executant—Evi¬ 
dence of expert is of no value. 101 Tnd. Casw 
187=8 A.I. Cr. R. 4=8 P.L.T. 393=28 0 
L.J. 411=A.I.R. 1927 Pat. 408. 

-S. 73 — Thumb-impression of accused— 

Taking of. 

Section 73 specifically distress that any person 
present, in Court may be directed to make a finger 
impression for the purnnse of comnarin® 1 ?t with 
any finger impression alleged to have been hiS; 
There is no exception made in favour of an aceua- 
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cd person. Secton 342, Criminal Procedure Code, 
•does not prohibit the taking of tho finger impres¬ 
sion from an accused. (30 B.L.T’. 32, Over¬ 

ruled ). 

Per Young, Offg. C.J. —Such a direction is 
specifically allowed by the Evidence Act and S. 
342, Cr.P. Code, does not operate to prevent jt. 

Per Heald, J .—There is no possible connection 
between S. 73, Evidence Act and S. 342 of the 
Or. P. Code. 

Per May Oung, J.—There is nothing in common 
between the power to examine the accused under 
jS. 342, Cr. P. Code, and the power to take his 
finger impression under S. 73, Evidence Act unless 
it can be held that by directing the accused to 
make his finger impression the Court is, in effect, 
compe'ling him to provide evidence against himself. 
83 Ind. Cas. 668=1 Rang. 759=2 Bur.L.J. 270 
=26 Cr.L.J. 108=A.I.R. 1924 Rang. 115 (F. 
B.). 

_S 73—Criminal trial—Thumb impression of 

accused taken in Court for comparison—Convic¬ 
tion based on such comparison by expert—Is 
highly irregular. 

There is no law by which an accused person can 
he, either by words or by gestures or by exposing 
h’mself to certain physical treatment, made to im¬ 
plicate himself in the crime with which he is charg¬ 
ed . When he is on trial such an idea is highly 
repugnant, to all thoughts of the proper adminis¬ 
tration of justice in this or in any other British 
country. 68 Ind. Cas. 958=1 Pat. 242=3 P.L. 
T. 526=1922 P.H.C.C. 46=23 Cr.L.J. G38=A. 
T.R. 1922 Pat. 73. 

-S. 73—Proceedings under S. 476, Cr. P. 

Code—Accused asked to make a thumb impres¬ 
sion. 

Proceedings in inquiries under 8. 476, Cr.P.C. 
being judicial proceedings and the person against, 
whom they are directed being in the position of 
an accused person, to examine such a person as a 
witness in the course of such proceedings, is ultra 
vires except that he can only be examined under 
8. 342, Cr. P. Code, but he cannot properly be 
asked questions merely to elicit a statement as a 
foundation for ordering his prosecution nor can he 
be compelled to make any thumb impressions tin 
der S. 73 of the Evidence Act. 17 Cr.L.J. 316 - 
10 Bur.L.T. 32=35 Ind. Cas. 492. 

-S 74. 


Synopsis. 

1 . Public documents under. 

2. Documents not falling under. 

3 . Miscellaneous. 

1 . Public documents 

(a) Chittas. 

(b) Crop cutting reports. 

(c) Dakhalnamah. 

(d) Depositions. 

(e) Income-tax records. 

(f) Khasra papers. 

(g) Letters of officers. 

(h) Mortgage deeds. 

(O Notice under S. 107, Cr . P. Code 
^ Orders and order sheets. 

0 ) Phant. 

8—F. Y. D —29 


(m) Probate. 

(n) Records of acts. 

(o) Registers in offices. 

(P) Reports of officers. 

(q) Statements recorded by officers. 

“7 ey and set <-l e ment records. 

(s) Village papers. 

(t) Wajib-al-arz. 


(a) Chittas. 

74 Chittas When public documents. 
Chittas prepared for a public purpose such as 
the (list 1 ibution of revenue on the shares or 
assessment and settlement of revenue on the 
share belonging to the Government, are pub c 
documents while if they are prepared to ascertain 

Government’s share in the lands without p ej " 
tZ to *V K ' US of bahali shares they are pri- 
dene' Pr< ! b < ? t,v<: vaIuc of chittas depends on evi- 

Ind Cas 695 rent C3SCS ' ™ C W N 1015-=J1 


Taluq.' admissibility ST** duri "* °* 

thc C nnWie Pr e C . Pared f ° r t,K pUr ' )ose of distributing 

ihe y a tt°rr ff n,s a, ; d admissibk ' - -tdt" 

287i , r 5 c V V N rS 5lt en CX,Sti,,g 10 Ind ’ Cas 

74 —Chittas—proof. 

strictly "proved 1 . 01 un,ess 

(b) Crop-cutting reports. 

S 74— Crop-cutting reports. 


1927 74=a.T l; 

"TeiLt^r'ts C pubbc' 

(c) Dakhalnamah. 

S • 74—Dakhalnamah 

A dakhalnamah is a public document and its 

opy is admissible without proof. 13 A L f 

-?7 c 'i r 98 , 1 ^- Cas - 471 = 7 L.R.A Cr i73 
—27 Cr.L.J. 1351 =A. I. R. 1927 All. 52. 

~ 7 S . 7 4 —Dakhalnama — Admissibility of 
A dakhalnama is a public document and its 

935 P L30 I a nd m 'Cas e 85o' ,OUt Pr ° 0f ' 13 A 'LJ. 


■S. 74 —Dakhalnama—Public document 


A dakhalnama is a public document and a copy 
thereof is admissible in evidence without nroof 
25 Ind. Cas. 529 (All.). P 00r ’ 


(d) Depositions. 


-S. 74 —Depositions. 

Depositions of witnesses taken by an officer of 
the Court are public documents within the 
meaning of that term as used in S. 74. 101 Ind. 
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Cas. 289=5 Pat. 777=8 P.L.T. 510=A.I.R. 
1927 Pat. 61. 

-S. 74—Deposition of witness—Public docu¬ 
ment—Certified copy, proof by. 

The deposition of a witness is part of the acts 
of an official tribunal within the meaning of S. 74 
of the Evidence Act, and a statement made in it 
can be proved by a certified cop 3 r . (1902) 2 C. 
L.J. 218. 


(e) Income-tax records. 

-Ss. 74, 76, 77—Certified copies of assessment 

order—Admissibility. 

An assessment order is a public document with¬ 
in the meaning of S. 74, Evidence Act. There 
is no provision under the Income-tax Act, which 
gives an asscssee a right to inspect the records of 
the Income-tax Department. Therefore, the 
assessment order does not fall within the ambit 
of S. 76 and it follows that if the assessee has no 
right to insoect it, lie has no right to demand a 
certified copy of it under the section. Accord¬ 
ingly such copies are not, under S. 77, certified 
copies which may be produced in proof of the 
contents of public documents or parts of the 
public documents of which they purport to be 
copies. A.I.R. 1940 Cal. 187=1.L.R. (1939) 
2 Cal. 394=43 C.W.N. 1169=188 Ind. Cas. 37. 
But see (1940) 2 M.L.J. 257=A.I.R. 1940 Mad. 
768 = 1.L.R. (1940) Mad. 869. 

-Ss. 74 and 65 (e)—Profit and loss statement 

and statement showing details of net income filed 
in support of return of income furnished under 
S. 22, Income-tax Act, whether public docu¬ 
ments — Certified copies, if admissible under 
S. 65 (e). 

The record of an income-tax case must be re¬ 
garded as the record of the acts of the Income- 
tax Officer in making his assessment and there¬ 
fore, any document properly on the record is just 
as much a public document as the final order of 
assessment. Hence, a profit and loss statement 
and a statement showing the details of net in¬ 
come, filed by an assessee in support of his re¬ 
turn of income furnished under S. 22, Income- 
tax Act, are public documents with reference to 
S. 74 Evidence Act, of which certified copies 
wouM be admissible under S. 65 (e), Evidence 
Act. A.I.R. 1940 Mad. 768=52 L W 159— 
(1940)'2 M.L.J. 257=1940 M.W.N *787=1 T 
R. (1940) Mad. 969=192 Ind. Cas. 548 (F.B.)! 

(f) Khasra papers. 

settlement 4 papers “ Ne thersol< 

stfge ~ Certified c o py produced at a latei 

“tv sa-ssr ststus* 

v "K bc c.rs; J ,£? * w ■> * iX’ 

vu' 74 —Khasra Papers. 

Khasra papers are admissible and 

'(Cal”). P ° int ° f P ° S5eSsion - ' 1 Ind. c ” PO 20 


(g) Letters of officers. 

-S. 74—Letters of officers. 

Letters from the Controller of the Military 
Accounts acknowledging attachment is a public 
document. - 114 Ind. Cas. 502=5 O.W.N. 886 
= A.I.R. 1928 Oudh 488. 


(h) Mortgage-deeds. 

-S.- 74 (2)—Mortgage-deed duly registered. 

A mortgage-deed is a public document because 
public records of mortgages are kept in British 
India. 

Certified copies can be produced in proof of its 
contents under S. 77. A.I.R. 1945 Bom. 319= 
47 Bom.L.R. 116=219 Ind. Cas. 427. 


(i) Notice under S. 107, Cr. P. Code. 

-S. 74—Notice under S. 107, Cr. P. Code— 

Whether a public document — When admissible 
as evidence. 

A notice under S. 107 of the Cr. P. Codecs a 
public document under S. 74 of the Evidence 
Act, but is not admissible as evidence without 
proof that the parties mentioned in it are the par¬ 
ties concerned in question at issue. 18 C.W.N. 
644=23 Ind. Cas. 529. 


(j) Orders. 


-S. 74—Order of competent authority fixing 

price under R. 81, Defence of India Rules, is 
public document. 

It is well settled that the orders of the compe¬ 
tent authority fixing the price of kerosene oil un¬ 
der R. 81, Defence of India Rules are public . 
documents; they can be proved by the production 
of the original orders or by certified copies there¬ 
of. A.I.R. 1946 Pat. 123 = 1945 P.W.N. 243. 

-Ss. 74 and 114 (e)—Order sheet—Presump¬ 
tion as to. 

An order-sheet is a public document being a 
record of acts of a public judicial officer and the 
presumption is that it is genuine. The Court 
would require evidence and not mere suggestion 
to justify its rejection. A.I.R. 1937 Pat. 534 
=4 B.R. 141=39 Cr.L.J. 103=172 Ind. Cas- 
237. , 

-S. 74—Order sheets of courts. 


Order sheets of Courts; being public docu¬ 
ments, require no formal proof and each.succes¬ 
sive execution, proceeding being in continuation 
of the previous one, it is not necessary to marie 
the order sheets of a previous proceeding as exhi¬ 
bits. A.I.R. 1933 Pat. 658=13 Pat. 86=15 P 
L.T. 407=147 Ind. Cas. 101. ' r ° / ■ 


(k) Pedigrees. 


f 


-s. 74—Pedigree contained in estate note¬ 
book prepared under U. P. Court of Wards Act 
1912, is public document—Presumption as to cor¬ 
rectness of such document—Extent of, stated; 

A pedigree contained in an estate note-book 
prepared under S. 332 of the Court of Wards 
Manual prepared under the U. P. Court of 
V\ ards Act, 1912, is an official document P rer 
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pared by public authority in pursuance of a statu¬ 
tory duty. Such document is evidence though 
not conclusive evidence of the facts stated there¬ 
in. The fact that such document docs not show 
the sources on which the Court of Wards based 
its findings and that “the assumption of charge 
file” on which the pedigree purports to be found¬ 
ed is not produced in Court, is not of weight 
against a public document. The Court must 
assume that the Court of Wards did its duty to 
the best of its ability, and based the pedigree on 
material of the accuracy of which it was satisfied 
and in the absence of any reason for supposing 
the document to be incorrect it must be accepted 
as accurate. A.I.R. 1946 P.C. 103=50 C.W. 
N. 729=59 M.L.W. 483 = 1947 O.W.N. 5 = 1. 
L.R. (1946) Kar. (P.C.)' 111 = (1946) 2 M.L. 
J. 235 = 1946 O. A. (P.C.) 135=1946 A.W.R. 
(P.C.) 135 = 1946 M.W.N. 497 (P.C.). 

- S. 74—Pedigree. 

If it can be shown that the law requires that 
entries dealing with ownership of land should be 
included in pedigree tables then such ped'gree 
tables are properly part of the revenue records 
and constitute an entry in a public document when 
is prima facie evidence of the truth of its con¬ 
tents. 103 Ind. Cas. 182=29 P.L.R. 675 = 
A.I.R. 1928 Lah. 214. 

-S. 74—Pedigree signed by Patwari, Lambar- 

dar and Settlement officers and filed in 1871. 

A pedigree filed before the settlement Court in 
1871 signed by the Patwaris and two lambardars. 
now dead, appearing in the pedigee itself and by 
the settlement officer himself, must under the cir¬ 
cumstances by accepted as a public document. 
18 Tnd. Cas. 250 (Oudh). 

(1) Phant. 

-Ss. 74 and 76—Public document—Phant filed 

by a patwari—Admissibility. 

A phant which is a statement showing the divi¬ 
sion of land and filed by a patwari in Court is a 
public document under S. 74 (1) (iii) of Evidence 
Act as it is a record of the act of a public officer 
and can be admitted in evidence on production of 
a certified copy thereof under S. 76 of the Act. 
1948 R.D. 4 n. 

(m) Probate. 

■-Ss. 74 (1) (iii) and 65 (e)—Probate of will 

if a public document—Secondary evidence, if ad¬ 
missible . 

A copy of the probate of a will with the neces¬ 
sary endorsement of the Court granting it, is a 
public document within the meaning of S. 74 (1) 
(iii) which may be proved by secondary - evidence 
under S. 65 (e)'. 11 Ind. Cas. 261 (Sind). 

(n) Records of acts of officers. 

-S. 74—Records of acts of Collector—Book of 

—Copies of communications. 

A book maintained in the Collector’s Office ac¬ 
cording to the official practice, and containing the 
copies of the communications sent by the Collec¬ 
tor to the various subordinate officers is a public 


document within meaning of S. 74, Evidence Act, 
and a certified copv produced from such a book 
is admissible. A.I.R. 1940 Mad. 273=1939 M. 
W.N. 841. 

-S. 74—Record of acts of officers. 

Under S. 74, Evidence Act, documents form¬ 
ing records of the acts of public officers arc pub¬ 
lic documents, but they do not furnish proof of all 
facts to which they refer. 105 Ind. Cas. 353 = 
A.I.R. 1928 Nag. 93. 

(o) Registers in offices. 

-Ss. 74, 35, 114, 13—Index register—Printed 

copy of—Presumption of correctness. 

The printed copy of the index register is itself 
a public document. These printed copies are not 
merely kept for the private use of Government 
Officers, but they are open to inspection by the 
public and certified copies are also supplied from 
them. 

Even assuming, however, that it can be admitted 
only as secondary evidence of the original index, 
there is the presumption under S. 114, Evidence 
Act, that the copies were compared with the ori¬ 
ginal index at the time when they were printed 
and it, therefore, fulfils the provisions of S. 63, 
Cl. (3), Evidence Act. 

Further, they arc relevant under S. 13 as well 
as S. 35 and hence are admissible in evidence. 
A.T.R. 1942 Rom. 161=44 Bom.L.R. 295 = T 
L.R. (1942) Bom. 357=201 Ind. Cas. 420. 

-S. 74—Mere record copy for private use of 

Government Officers—If a public document under. 

It is only a public document, and not merely a 
record copy for the private use of Government 
Officers which it is not the duty of the Govern¬ 
ment to maintain, that can be admitted in evidence 
as public document under S. 74, Evidence Act . 
A.T.R. 1942 Bom. 161=44 Bom. L.R. 295=1. 
L.R. (1942) Rom. 357 = 201 Ind. Cas. 420. 

-S. 74 (1) (iii)—Register of powers of attorney 

—Public document. 

Every entry in the register of powers of attorney 
is a ‘public document’ within the meaning of S. 
74 (1) (iii). Evidence Act, being a ‘document form- 

illp Lv he £ Ct 0, i rccor(I of tbe act’ of an executive 
public officer in the discharge of a statutory duty 
imposed upon him. A.T.R. 1939 Cal 569=70 
C.L.J. 5 = 43 C.W.N. 907=185 Ind. Cas. 691. 

-Ss. 74, 13, 35—Register of information regard¬ 
ing pargana watandars by Assistant Collector un¬ 
der directions of Collector under orders of Inam 
Committee. 

Obiter—(Per Broomfield, J.; Tyabji, J., contra). 
—The register of information compiled by the 
Assistant Collector, regarding the pargana watan¬ 
dars, under directions given by the Collector un¬ 
der the orders of the Inam Committee, is a public 
document within the meaning of S. 74. Evidence 
Act, being a record of the acts of a public officer 
and is relevant under S. 35 or, at anv rate, S. 13 
for proving the date of the grant contained therein. 
A.T.R. 1937 Rom. 307=39 Bom. L.R. 288 = T. 
L.R. (1937) Bom. 464=170 Tnd. Cas. 801. 



9°3 


EVIDENCE ACT (1872), S. 74—1. Public documents under. 


904 


-S. 74 —Jail registers — Finger-print taken in 

pursuance of statutory duty. 

A finger-print slip taken in pursuance of a sta¬ 
tutory duty cast upon Police Officers after a con¬ 
vict enters the jail is an act of the executive within 
the meaning of S. 74, Evidence Act, and is, there¬ 
fore, a public document. Similarly, a jail register 
written up by the jail authorities in the ordinary 
course of their duty as soon as a convict is admit¬ 
ted into jail, is a public document. A.I.R. 193S 
Mad. 858 = 48 E.W. 639=1938 M.W.N. 595 = 
40 Cr.L.J. 355=180 Ind. Cas. 431. 

-S. 74— Mutations register — Public document. 

Mutation — Quinquennial and settlement regis¬ 
ters prepared under Regulation 48 of 1793, S. 16 
are public documents—Entries therein are admis¬ 
sible but not conclusive. 75 Ind. Cas. 955=2 
Pat. 839=A.I.R. 1924 Pat. 213. 

-S. 74—Death Register kept in police station. 

The death register kept at a thana is a public 
document within S. 74 of the Act and a certified 
copy thereof is admissible in evidence. 46 Cal. 
152=22 C.W.N. 822=46 Ind. Cas. 237. 

- S. 74—Tefekhana Register. 

A teiskhana register prepared under the rules 
framed by the Board of Revenue under Regula¬ 
tion 12 of 1817 is a Register kept for the informa¬ 
tion of the Collector but is not a public document. 
39 Cal. 995 = 18 Ind. Cas. 61. 

-S. 74—Registers from Collectorate fixing 

areas and assessment. 

Registers produced from the Collectorate giving 
details of the areas of different villages and the 
Government Revenue charged on them at the time 
of the Settlement are public documents. 15 C. 
L.J. 191 = 16 C.W.N. 590=14 Ind. Cas. 461. 

(p) Reports of officers. 

-S. 74—Reports. 

Execution of decree—Report of an officer of the 
Court, entrusted with the execution, is a public 
document and can be proved by a certified copy— 
Evidence Act, S. 77. 81 Ind. Cas. 533=25 Cr. 
E.J. 917=A.I.R. 1925 Oudh 183. 

(q) Statements recorded by public officers. 

Ss. 74, 76 and 77—Statements recorded by a 
public officer. 

Statements of witnesses recorded by a public 
officer are public documents and under S. 77 of 
the Evidence Act they may be proved by certified 
copies issued under S. 76. 1948 R.D. 461. 

Ss. 74, 77—Statements recorded under S. 164. 
Cr. P. Code—Confessions—Certified copies of— 
Admissibility of. 

Certified copies of confessions by accused per¬ 
sons would be admissible under S. 74 of the Evi¬ 
dence Act as evidence to prove the act of the Ma¬ 
gistrate recording the confession. A.I.R 1934 
All. 81=56 All. 302=1933 A.L.J. 1551=35 Cr. 
L.J. 385=147 Ind. Cas. 890 (F.B.). [Impliedly 
overruled m A.I.R. 1936 P.C. 253 (2) = 163 Ind 
Cas. 889 (P.C.).] - 


-S. 74—Statements recorded under S. 164, Cr. 

P. Code. 

The statements recorded under S. 164, Cr. F. 
Code, are public documents within the meaning of 
S. 74. A.I.R. 1937 Sind 303=39 Cr.L.J. 57= 
171 Ind. Cas. 993. 

(r) Survey and settlement records. 

-S. 74—Survey and settlement report—Public 

document. 

A survey and settlement report prepared by an 
Assistant Superintendent of Survey i s a public 
document and consequently admissible in evidence. 
A.I.R. 1941 Pat. 260=22 P.L.T. 699=7 B.R. 
897=195 Ind. Cas. 313. 

-S. 74—Settlement record. 

History of Multan District attached to Settle¬ 
ment Record, was held to be a Public document 
75 Ind. Cas. 1040=A.I.R. 1924 Lah. 639. 

-S. 74—Survey proceedings—Parcha slip grant¬ 
ed in course of. 

A parcha slip granted in the course of survey 
proceedings is not a public document. 19 Cr.L. 
J. 886=47 Ind. Cas. 82 (Pat.). 

(s) Village papers. 

- ;S. 74—Village papers. 

Village papers are prima facie proof of what 
they record. 103 Ind. Cas. 497=A.I.R. 1927 
Oudh 441. 

(t) Wazib-ularz. 

-S. 74— Wazib-ul-arz—Public document — For 

mal proof, whether necessary—Presumption. 

The Wazib-ul-arz, which is a Record of Rights, 
is a public document and as such is admissible in 
evidence without any formal proof. The entries 
in it are presumed to be correct. 170 Ind. Cas. 
392=38 Cr.L.J. 881=39 P.L.R. 491. 

2. Documents not falling under. 

-S. 74—‘Act’ or ‘Record of an act*. 

A circular by which the Director General of 
Post and Telegraphs notified that stamps of a 
certain kind would soon be issued to Post Offices 
for sale to the public was not an ‘Act’ or ‘Record 
of an act’ of a public officer within the meaning 
of S. 74 of the Evidence Act and the same was 
inadmissible in evidence. 115 Ind. Cas. 509= 
1929 M.W.N. 193 =30 Cr.L.J. 483. 

-S. 74—“Act or record of an act”—Civil Sur¬ 
geon’s report. 

Magistrate sending an official memo, to a Civil 
Surgeon to examine an accused and report his age 
—Civil Surgeon's report is not a record of ‘‘act” 
in official capacity—It is not admissible in evidence 
without formal proof. 20 Mad. 189, Rel. on. 
108 Ind. Cas. 817=1 Luck. Cas. 733=A.I.R. 
1928 Oudh 155. 

-S. 74—Census registers. 

Census registers are not public documents with¬ 
in the meaning of S. 74 of the Evidence Act. 
(1904) 6 Bom.L.R. 535. 
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- Ss. 74 and 35 —Chaukidar’s register. 

A Chaukidar’s register of births and deaths is 
not a public document. No importance can be 
attached to it in view of S. 35. 19 O.C. 221—4 

O.L.J. 49=36 Ind. Cas. 941. 

_S. 74 —Departmental enquiry—Statements re¬ 
corded in. 

Departmental enquiry by a Magistrate in his 
executive capacity is not judicial enquiry and state¬ 
ments recorded therein is not evidence taken on 
oath. Such statements, therefore, are not public 
documents. A.I.R. 1930 Cal. 370=127 Ind. 
Cas. 657=58 Cal. 96. 

-S. 74—Execution petition or counter-affidavit 

—Copies of. 

An Execution petitions or counter-affidavits are 
not public documents, and their copies require to 
be proved before they are admitted in evidence. 
A.I.R. 1942 Mad. 558=(1942 ) 2 M.L.J. 47= 
202 Ind. Cas. 697. 

-S. 74—Income-tax returns. 

An income-tax return is not a public document 
or a public record of a private document within 
meaning of S. 74, Evidence Act. A.I.R. 1932 
Bom. 291 = 34 Bom.L.R. 236=56 Bom. 324= 
137 Ind. Cas. 281. 

_S. 74—Letter to Collector forwarding pro¬ 
ceedings of a public meeting. 

A letter to the Collector forwarding the pro¬ 
ceedings of a public meeting is not a public docu¬ 
ment within the meaning of S. 74, Evidence Act. 
A.I.R. 1933 Cal. 312=55 C.L.J. 558=143 Ind. 
Cas. 367. 

-S. 74—Map prepared by Collector for private 

use. 

A map prepared by a Collector for his private 
use in his private capacity is not a public document. 
14 C.L.J. 578=16 C.W.N. 317 = 10 Ind. Cas. 
376. 


-S. 74 (i) (iii>—Reports to Police. 


Obiter.—The reports made to the police by a 
woman that she had been married to a certain 
person are not public documents within the mean¬ 
ing of S. 74 (i) (iii) of the Evidence Act and 
secondary evidence of their contents cannot be 
given under S. 65 (e) of the Act. 123 Ind. 

Cas. 285 = 31 Punj.L.R. 214. 

_Ss. 74 and 65—Report by a village nikha 

khwan regarding objection to entry whetner pub¬ 
lic document—Secondary evidence. 

A report by a village Nikha Khawan to the 
Mohavir in the central office informing him of 
the objection to an entry of marriage in the 
village register by the former husband of woman 
is not a public document within S. 74 of the 
Evidence Act and no secondary evidence of its 
contents can be given under S. 5 of the Act. 1 
PR. (Cr.) 1914=139 P.L.R. 1914=1:> Cr.L.J. 

344 = ?3 Ind. Cas. 696. 


- S. 74—Roznamcha. 

Roznamcha of Police Station is not a public 
document. 163 Ind. Cas. 382 = 18 N.L.J. 333. 

- Ss. 74 and 78—Written statement — Proof 

—Presumption. 

A written statement is not a public document 
and must be proved by direct evidence. The 
presumption of genuineness cannot be extended 
to certified copies of the pleadings where they are 
not incorporated in any way in the decree of the 
Court A.I.R. 1942 Oudh 303=1942 O.W.N. 
191 = 1942 A.W.R. (C.C.) 139=200 Ind. Cas. 

265. 

-S. 74—Written statement — Not a public 

document. 

A written statement is not a public document 
and must be proved by direct evidence. A.I.R. 
1942 Oudh 303=1942 O.W.N. 191 = 1942 A.W. 
R. (C.C.) 139=200 Ind. Cas. 265. 

3. Miscellaneous. 


-S. 74—Patwari’s abstract. __ 

Abstract statement prepared by patwari even 
though based on papers in his possession and filed 
in suit is only private document. A.I.R. 1930 
All. 712 = 128 Ind. Cas. 770. 

-S. 74—Plaint—If a public document—Copy 

if can be used when not proved. 

A plaint is not a public document within the 
meaning of S. 74 of the Evidence Act and a 
copy of it could not be referred to when it had 
not been proved. 1950 R.D. 71. 

- S. 74—Plaint. 

Plaint is not a public document. 93 Ind. 
Cas. 650=A.I.R. 1926 Nag. 339. 

-S. 74 (2)—Receipt (original) though regis¬ 
tered is private document. 

The original receipt by an individual and regis¬ 
tered under the Registration Act is not “a public 
record of a private document” within para. 2 of 
S. 74, Evidence Act. A.I.R. 1943 P.C. 83=56 
M.L.W. 593=1943 O.W.N. 334=1943 A.W. 
R. (P.C.) 14=46 Bom.L.R. 220=1943 A.L. 
J. 292=10 B.R. 7=47 C.W.N. 607= (1943) 2 
M.L.J. 51=1.L.R. 1943 Kar. (P.C.) 69=207 
Ind. Cas. 553 (P.C.). 


-Ss. 74 and 35—Sections 35 and 74. Evidence 

Act, presuppose that the document which has been 
produced is really an extract from an official 
register. A.I.R. 1942 Cal. 309 = 74 C.L.J. 574 
= 46 C.W.N. 309 = 200 Ind. Cas. 749. 

-Ss. 74 and 77—Certified copy of entry of * 

registration is proof of entry but not of contents. 

A certified copy of an entry of registration is 
admissible in evidence under Ss. 74 and 77, Evi¬ 
dence Act, as proof of the entry, but not of the 
contents of the deed. A.I.R. 1938 Cal. 120= 
177 Ind. Cas. 517. 

-S. 74—Public documents—Official docu¬ 
ments and reports of officers—Evidentiary value. 

Reports of Government officers cannot be re¬ 
garded as having judicial authority. But although 
they are opinions on the private rights of the par¬ 
ties, yet being reports of public officers made in 
course of duties, they are entitled to great con¬ 
siderations so far as they supply information of 
official proceedings and historical facts and also 
in so far as they are relevant to explain the con¬ 
duct and acts of the parties in relation to them 
and the proceedings of the Government founded 
on them. A.I.R. 1935 Pat. 33=13 Pat. 517= 

1 B.R. 570=156 Ind. Cas. 136. 
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-Ss. 74 and 76—On general principles, as 

well as under tiic existing statutes, and rules pres¬ 
cribed by the High Court, any member of the 
general public is entitled to inspect and have 
copies of the. judgments of the Subordinate Cri¬ 
minal Courts. A.I.R. 1931 All. 364=1931 A. 

L.J. 405=32 Cr.L.J. 864=53 All. 724=132 Ind. 
Cas. 327. 

-Ss. 74 and 76—Judgments of Criminal 

Courts. 

It is the essence of the administration of justice 
that judgments affecting the rights and more 
particularly, the liberties of the people should be 
made as public as possible so that the public at 
large might, at leisure, consider those judgments 
either in their own interest or in the interests of 
the criminal cause of the condemned person. A. 

I. R. 1931 All. 364=1931 A.L.J. 405=32 Cr.L. 

J. 864=53 All. 724=132 Ind. Cas. 327. 

-Ss. 74 and 35—Document, a plan, not shown 

to have been prepared by a public servant in dis¬ 
charge of his duty or to have formed the act or 
record of the act of a public officer within the 
meaning of S. 74 cannot be admitted in evidence 
under cither S. 74 or S. 35. 120 Ind. Cas. 547 

= 1930 A.L.J. 244=1930 Cr. Cases 42=31 Cr. 
L.J. 133=A.I.R. 1930 All. 26. 

-S. 74—Schoolmaster. 


A school-master comes under the words “exe¬ 
cutive officers”. 99 Ind. Cas. 307=50 Bom. 716 
=28 Bom.L.R. 1225=A.I.R. 1927 Bom. 11. 

-S. 76. See also EVIDENCE ACT, S. 74. 

-Ss. 76 and 65—Income-tax assessment order 


—Certified copy—Essentials of. 

(Per Mathur, J.)—In S. 76, a particular form 
of certificate is prescribed in respect of certified 
copies but that form is not necessary in every 
case. All that is required by S. 64 of the Act id 
that it must be a true copy of the original and 
there must be something to show that it was so. 
Different sets of rules are provided for that pur¬ 
pose, in different departments. For instance, in 
Civil Courts, a mere endorsement that it was a 
true copy signed by an authorised officer is suffi¬ 
cient. Having that purpose in view, copies of 
income-tax assessment orders can be called certi¬ 
fied copies when they bear the seal of the income- 
tax department and an endorsement that they 
were duly copied and compared even though it is 
not known a s to who actually signed that endorse¬ 
ment because it may fairly be presumed that the 

endorsement was signed by the persons who 
were authorised. 

fi^ PCr ^ llsop ’ J-)—The law requires that certi¬ 
fied copies must be certified to be correct. The 
form is of no importance but there must be a 
purporting to be signed by some res- 
ponsibie officiar y copy of an income-tax assess¬ 
ment order beanng only the initials of the clerks 
who made and compared it cannot be said to be 

a certified c^py A.rR ,944 A li. 114=19^ 
ns—1944 A.W.R 01=1944 n *w 
S 8 2 ( 2 ) = I.L.R. ( 1944 ) All. 221 

lie""?' 7 Jh“P u blic document— Copy of_No re*r- 

“ of * ts h f n Z true copy—Admissibility. 

Where the document purports to be a copy 


given by a public officer having custody of a pub¬ 
lic document S. 76 of the Evidence Act requires 
that such a copy should bear a certificate written 
at the foot of such copy that it is a true copy of 
such document. Where such document bears no 
such certificate and it is not supported by the 
evidence of the person who prepared it, it is not 
admissible in evidence. A.I.R. 1941 Oudh 77= 
1940 O.W.N. 999=1940 A.W.R. (C.C.)j 428= 
16 Luck. 230=191 Ind. Cas. 166. 

-S. 76—Income-tax assessment order — If 

comes under—Right of assessee to certified copy 
of. 

An assessment order is a public document 
within meaning of S. 74, Evidence Act. There is 
no provision under Income-tax Act which gives 
an assessee a right to inspect the records of the 
Income-tax Department. Hence, the assessment 
order does not fall within the ambit of S. 76, 
Evidence Act and it follows that he has no right 
to demand a certified copy of it under the sec¬ 
tion. A.I.R. 1940 Cal. 187=1.L.R. (1939)! 2 
Cal. 394=43 C.W.N. 1169=188 Ind. Cas. 37. 

-S. 76—Income-tax assessment order—Grant 

of copy to assessee — Legality. 

Section 76 is only an enabling section regarding 
issue of certified copies. It is not exhaustive. 
The issue of a certified copy of an order of assess¬ 
ment to the assessee cannot be said to be illegal. 
A.I.R. 1940 Mad. 308=50 M.L.W. 681 = 1939 

M. W.N. 1028. 

-Ss. 76, 74 and 90—Certified copy of document 

—Seal of Keeper of Records—Original will not 
forthcoming — Registration copy-produced — 
Held, on evidence that will was validly executed. 

Under S. 76 of the Evidence Act a copy of 
a document to be certified ‘shall be sealed when¬ 
ever such officer is authorised by law to make use 
of seal’ but where there is no evidence to the 
effect that the Keeper of the Records of Govern¬ 
ment of India is so authorised, no such presum¬ 
ption can be made when other necessary formali¬ 
ties have been duly carried out. 

The original of the will was not forthcoming but 
there was a copy made-on the register of the 
Registration Office of which a certified copy had 
been produced. The endorsement on the will 
was to the effect that the executant having heard 
the contents, word for word, verified it and two 
of the attesting witnesses identified the executant 
and witnessed the deed, and the executant him¬ 
self as well as these attesting witnesses were 
personally known to the Registering Officer. 
Thus before the Registering Officer, there was not 
merely admission of execution but of the fulfil¬ 
ment of the formalities required to make this will 
valid: 

Held, that excluding S. 90 of the Evidence 
Act, the will of which it was the copy was validly 
executed. A.I.R. 1938 Oudh 69=1938 O.W. 

N. 67=13 Luck. 723=172 Ind. Cas. 882. 

-S. 76—Income-tax returns—Grant of copies 

under. . 

Certified copies of returns from Income-tax 
Officer do not come within the provisions'of S. 
76, Evidence Act. A.I.R. 1938 Rang. 276— 
1938 Rang.L.R. 243 = 177 Ind. Cas. 379. .1 
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76—Police v record of statement under S. 

161, Cr. P. Code—If a public document—Grant 
of copies under. 

Record of statement heard by Police Officer in 
•exercise of power under S. 161, Cr. P. Code, and 
recorded in diary is not a public document a copy 
•of which must be given on demand under the pro¬ 
visions of S. 76. A.I.R. 1936 Lah. 359=17 
Lah. 472=38 P.L.R. 1040=38 Cr.L.J. 246=lo6 
Ind. Cas. 501. j 

-Ss. 76 and 77—Pedigree table in khewat of 

village—Certified copy — Grant of—Admissibility 
•of copy. 

A certified copy of a pedigree table .taken irom 
the khewat of a village is admissible in evidence. 
A.I.R. 1935 Oudh 231=1935 O.W.N. 162 = 
1935 R.D. 78=10 Luck. 569=154 Ind. Cas. 
135. 

-Ss. 76 and 77—Uncertified copies of deposi¬ 
tions in prior proceedings. 

Uncertified copies of depositions in a prior pro¬ 
ceeding can be admitted only after they are 
proved properly. A.I.R. 1933 Rang. 212=147 
Ind. Cas. 414. 

——S. 76—On general principles as well as under 
the existing statutes and rules prescribed by the 
High Court any member of the general public is 
•entitled to have copies of the judgments of the 
Subordinate Criminal Courts. A.I.R. 1931 All. 
364=53 All. 724=1931 A.L.J. 405=32 Cr.L.J. 
$64=132 Ind. Cas. 327. 

_Ss. 76 and 77—Fards bachh—Public docu¬ 
ments—Proof by production of certified copy. 

Fards bachh are records of the acts of the pub¬ 
lic officers, and they can be proved by production 
of a certified copy. A.I.R. 1931 Lah. 605=32 
P.L.R. 508=131 Ind. Cas. 638. 

-Ss. 76 and 77—Plaint—Certified copy of—If 

admissible proof of age in. 

Certified copy of a plaint is not admissible 111 
proof of age of the signatory as plaint is not a 
public document. 92 Ind. Cas. 184=3 Pat. L. 
R. 270=7 P.L.T. 267 = A.I. R. 1926 Pat. 180. 

- S. 77. See also EVIDENCE ACT, S. 74. 

-Ss. 77 and 78—Order by Government-Mode 

of proof—Printed copy of order not purporting to 
be printed or published by order of Government— 
Sufficiency. 

A printed copy of an order signed by the 
President of the Indian Union, which does not 
purport to be printed or published by Order of 
Government, is no proof of the order of the 
President. Such an order, when not proved 
thus under S. 78, Evidence Act, can of course be 
proved by the production of the original or 
by the production of a certified copy un¬ 
der S. 77 of the Act. or possibly even by an affi¬ 
davit of a responsible official. But if none of 
these courses are adopted the order cannot be 
held to be proved. 29 Pat. 335=4 A.I.Cr.D. 
557=51 Cr.L.J. 1081=A.I.R. 1950 Pat. 265. 

- Ss. 77 and 74—Mortgage-deed — Contents of 

can be proved by production of certified copy. 

A mortgage deed is, under S. 74, a public docu¬ 
ment because public records of mortgages are 
Lept in British India and under S. 65 secondary 
evidence can be given of it and under S. 77, its 


certified copies may be produced in proof of its 
contents. A.I.R. 1945 Bom. 319=47 Bom. L. 
R. 110=219 Ind. Cas. 427. 

-S. 77—Income-tax assessment order — Proof 

by production of certified copy. 

An assessment order is a public document with¬ 
in meaning of S. 74, Evidence Act. There is no 
provision in Income-tax Act which gives the as- 
sessee a right to inspect the records of Income- 
tax Department. Hence the assessment order 
does not fall within the ambit of S. 76, Evidence 
Act; and it follows that if the assessee has no right 
to inspect it, he has no right to demand a certified 
copy of it. Accordingly such copies are not un¬ 
der S. 77 certified copies which may be produced 
in proof of the contents of the public documents 
or part of the public documents, of which they 
purport to be copies. A.I.R. 1940 Cal. 187=1. 
L.R (1939) .2 Cal. 394=43 C.VV.N. 1169 = 188 
Tnd. Cas. 37. But see (1940) 2 M.L.J. 2o7 = A. 
I.R. 1940 Mad. 768 = I. L.R. 1940 Mad. 869. 

•S 77—Birth and death certificates—Value of. 


The entries in birth and death certificates are 
prima facie evidence of all the facts stated therein. 
A.I.R. 1938 Cal. 641=42 C.W.N. 855 = 1.L.R. 
(1938) 2 Cal. 457 = 178 Ind. Cas. 554. 

_S. 77—Entry in registration—Certified copy 

of—If admissible as proof of contents. 

A certified copy of an entry of registration is 
admissible in evidence under Ss. 74 and 77, Evi¬ 
dence Act as proof of the entry but not of the 
contents of the deed. A.I.R. 1938 Cal. 120=177 
Ind. Cas. 517. 

_S. 77 —Document—Certified copy produced— 

Proof of contents. 

Contents of a document cannot be more satis¬ 
factorily established than by producing a certified 
copy. A.I.R. 1938 Nag. 152=1. L.R. (1938) 
Nag. 333=176 Ind. Cas. 315. 

Ss. 77, 35—Khasra Girdawaris—Proof by pro¬ 


duction of certified copies. 

Khasra Girdawaris are public documents and 
are properly proved by the production of certified 
copies as is allowed by S. 77, Evidence Act. They 
are also made relevant by S. 35, Evidence Act. 
A.I.R. 1934 Lah. 698=35 P.L.R. 405 = 151 Ind. 

Cas. 786 (1). 

-S. 77—Depositions in prior proceedings—Pro¬ 
duction of certified copy—If proof. 

The certified copies of depositions in a prior 
proceeding can be admitted only after they aie 
proved properly. A.I.R. 1933 ‘Rang. 212=147 
Ind. Cas. 414. 

-g. 77—Reports of officer of Court. 

Execution of decree—Report of an officer of the 
Court, entrusted with the execution, is a public 
document and can be proved by a certified copy. 
81 Ind. Cas. 533 = 25 Cr.L.J. 917 = A.I.R. 1925 
Oudh 183. 

_S. 77—Certified copy of document — Fard 

hissa kashi baghat—Whether admissible. 

A certified copy of a document Fard 
hissa Kashi baghat drawn up at the First Regular 
settlement is admissible in evidence. An entry 
in a Wajibul-ul-arz may be taken as evidence of 
custom. 19 O.C. 363=38 Ind. Cas. 67. 
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77—Certified copy of compromise order ad¬ 
missible without proof. 

Copy of an application for compromise with an 
order of the Court on it was admissible in evi¬ 
dence under S. 77 of the Evidence Act and need 
not be proved. (1904) 1 A.L.J. 369. 


S. 78. 


Synopsis. 

1. Acts. 

2. Applicability. 

3. Copies. 

4. Diplomatic agent. 

5. Foreign copies. 

6. Municipal proceedings. 

7. Notifications. 

8. Orders of Government. 

9. Proceedings of parliament. 

10. Reports printed and published hv Govern 
ment. 

1. Acts. 


•S. 78—Acts—Gazette—Publication in. 


Text of an Act published in Gazette of India 
is authority' and must be followed even though in¬ 
tention of Legislature is not carried out—Inter¬ 
pretation of statutes. 97 Ind. Cas. 316=A. I. 
R. 1927 Pat. 142. 


■S. 78—Acts—Gazette publication—Pref'^nce 


of. 

Conflict between version of Act published in 
Gazette and that published by Superintendent, 
Government Printing—Gazette version must be 
preferred. 92 Ind. Cas. 566=22 M.L.W. 538= 
A.I.R. 1926 Mad. 65=49 M.L.J. 363. 

2. Applicability. 

--S. 78—Applicability—Order under seal of— 

Government and signed by under secretary to Go¬ 
vernment . 

Per Cunliffe, J., (Henderson, J. ; contra.).— 
Where the Government order sets out the names 
of certain persons as having committed various 
offences under the Arms Act, and directs that they 
should be tried by a Magistrate invested with the 
power of a Special Magistrate ending with ‘by 
order of the Governor-in-Council,’ and i s signed 
by the undersecretary to the Ber.gaLGovemment, 
and the official seal is also affixed, the order i s not 
a copy and it cannot be called into question The 
necessity, therefore, of the usual mode of proof of 
Government documents, which do not prove them¬ 
selves and which is alluded to in S. 78, Evidence 

Act has no application A.I.R. 1936 Cal. 316 

JLh'd 'cJ 4 r C L J 232 = 63 Cat 1053 

3 . Copies. 

~Ss. 78, 86—Copies—Admissibility 

Copies of documents required by S. 78 or 86 of 
the Evidence Act to be certified are not admis- 

^ duiy 


4. ‘Diplomatic agent. t 

78—‘Diplomatic agent. 

The words “diplomatic agent” are very wide 
and prima facie cover the Resident of Hyderabad, 
who is the Political Agent of the Government of 
India. 99 Ind. Cas. 307=50 Bom. 716=28 Bom. 
L.R. 1225=A.I.R. 1927 Bom. 11. 

5. Foreign copies. 

-S. 78—Foreign copies. 

Copies of entries in registers kept by the offi¬ 
cers of a Native State are not admissible in evi¬ 
dence having regard to the provisions of S. 78 (6). 
90 Ind. Cas. 329=A.I.R. 1926 Pat. 29. 

6. Municipal proceedings. 

-S. 78—Municipal proceedings. 

Municipal proceedings may be proved by copy 
certified by the keeper. 75 Ind. Cas. 506= 37 C. 
L.J. 589=A.I.R. 1923 Cal. 675. 

-S. 78—Municipal proceedings—Printed books. 

Printed proceedings themselves would not be 
sufficient legal proof unless they answer the des¬ 
cription of a printed book purporting to be pub¬ 
lished under the authority of the committee as le- 
quired by S. 78 of the Evidence Act. 16 Cr.L. 
J. 659=30 Ind. Cas. 643 (Cal.). 

7. Notifications. 


S. 78—Notifications of Government — Proof 


of. 

Where as required by Ss. 4 (36) and 26, N.-W. 
F.P. General Clauses Act, a certain notification 
is not published in the Government Gazette of the 
Local Government, such notification is not one 
that has been made and is in fact not a notifica¬ 
tion. It cannot be proved under S. 78 (1), Evi¬ 
dence Act, by producing Revenue Records: A. 
I.R. 1937 Pesh. 52=1937 Pesh.L.J. 52=38 Cr. 
L.J. 1042=170 Ind. Cas. 772. 

-S. 78—Notifications of Government—Proof— 

News-paper extract. 

An extract from a newspaper is inadmissible as 
proof of a Government notification. A.I.R. 1931 
All. 12=1930 A.L.J. 1535=32 Cr.L.J. JV-’™ 
Ind. Cas. 443. 

-S. 78—Notifications of Government — News¬ 


paper extract—Admissibility. 

An extract from a newspaper about a Govern 
ment notification is inadmissible in evidence. A 
copy of the Government Gazette should be pro¬ 
duced. 1931 Cr.C. 12. 

-S. 78—Notifications—Proof of., 

The production of the Gazette printed under 
the authority of the Government will be sufficient 
proof of the notification under S. 78. 107 Ind. 

Cas. 578=A.I.R. 1928 All. 355. 

-S. 78—Notifications—Proof of—Order of Go¬ 
vernment . 

Where a notification fixing the election is pub¬ 
lished in the Gazette, it is proof of the order of 
Government fixing that election under S. 78. 10$ 

Ind. Cas. 144=39 M.L.T. 367=26 M. L. W, 
569=A.I.R. 1927 Mad. 98Q=53 M.L.J. 603. 
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8 . ‘Order of Government’ 

_S. 78—“Order of Government”. 

Circular issued by the Director-General of Post 
and Telegraphs notifying that stamps if a certain 
kind would soon be issued to post offices for sale 
to the public is not an order of Government within 
the meaning of S. 78 and the same is inadmissible 
in evidence. 115 Ind. Cas. 509=1929 M.W.N. 
193=30 Cr.L.J. 483. 

9. Proceedings of Parliament. 

_S. 78—Proceedings of Parliament—Proof of 

—Official Parliamentary Debates. 

The volumes of the Official Parliamentary De¬ 
bates afford adequate legal proof of the passing 
of the Resolutions by the Houses of Parliament. 

The proceedings of Parliament fall under either 
the second or fourth of the categories set out in 
S. 78, Evidence Act. 

The expression “journals” in S. 78, Evidence 
Act, is plainly to be given a broad and general 
meaning, since it is not confined to the Journals 
of the Houses of Parliament, but includes journals 
of other Legislatures also; and there is no reason, 
therefore, why, in its application to Parliament; 
it should necessarily be confined to the particular 
kind of journals, if it can be shown that the Houses 
have authorized the publication of other official 
records of their proceedings and that these records 
are printed “by order of Government.” The Offi¬ 
cial Parliamentary Debates are such a record. 
Where, though the question is one of the proper 
method of proving an event which occurred in 
England, whether the proclamation of emergency 
issued under S. 102 on September 3, 1939, was 
approved by a resolution of Parliament, the law 
applicable is the Indian and not the English Law 
of evidence. A.I.R. 1942 F.C. 22=43 Cr.L. 
J. 504=55 L.W. 344=8 B.R. 703=46 C. W. 
N.F.C. 9=23 P.L.T. 443=1942 F.C.R. 38= 
1942 M.W.N. 417 = 1.L.R. (1942) Kar. (F.C.) 
56 (Sup.) =200 Ind. Cas. 289 (F.C.). 

-S. 78 (2)—Proceedings of Parliament. 

The course of proceeding of Parliament men¬ 
tioned in S. 57 (4) is distinct from the proceed¬ 
ings themselves which may be proved as under 

S. 78 (2)i. 37 Cal. 760=14 C.W.N. 713 = 6 
Ind. Cas. 81. 

10. Reports printed and published by 

Government. 

-Sa. 78, 56 and 57—Report printed and pub¬ 
lished by Government—Public document—Admis¬ 
sion in evidence as exhibit. 

With respect to the existence of certain touzi 
numbers, a report published by Government was 
filed by the party relying on it. But the Court 
returned it, thinking that it was a matter of 
which it was entitled to take judicial notice un¬ 
der Ss. 56 and 57, Evidence Act. There was a 
reference to this report in the judgment of the 
Court: 

Held, that the report should be regarded as a 
public document within the meaning of S. 78, 
Evidence Act, which could be proved by any 
document purporting to be printed by order of 


Government. The Court should have admitted it 
formally in evidence and marked it as an exhi¬ 
bit. A.I.R. 1937 Pat. 334 =3 B.R. 648 = 170 
Ind. Cas. 61. 

-S. 79—Carbon copy—No presumption when 

not certified. 

Carbon copy of Government order filed to 
prove Government sanction under S. 23 of 
Cotton Cloth and Yarn (Control) Order, 1943— 
Copy bearing no signature of sanctioning autho¬ 
rity nor proof adduced to prove sanction. 

Held, that though a duly certified public docu¬ 
ment proves itself under S. 79, as there is no 
proof that the document in question was so certi¬ 
fied, it cannot enjoy benefit of any presumption. 

I L R. (1945) All. 644=1945 A.W.R. (H.C.) 
175 = 1945 A.L.J. 203=1945 O.W.N. (H.C.) 
165. 

-S. 79—Certificate under. 

Certificate of visitors to lunatic asylum signed 
by Superintendent of asylum is public document 
—Presumption of genuineness in view of S. 473. 
Cr. P. Code—No formal proof necessary. 63 
Cal. 425. 

-S. 79—Certificate of registration. 

Registering Officer’s evidence is not necessary 
to prove the certificate of registration, the genui¬ 
neness of which is to be presumed under S. 79. 
71 Ind. Cas. 805 = A.I.R. 1924 Lah. 389. 

-S. 79—Sanction. 

Letter not signed by Chief Secretary but by 
an officer for him, is not a certified copy and can¬ 
not be basis of prosecution. 71 Ind. Cas. 239 
= 50 Cal. 135 = 36 C.L.J. 180 = 26 C.W.N. 878 
=24 Cr.L.J. 111= A. I. R. 1922 Cal. 298. 

-S. 80. 

1. Confessions. 

2. Depositions. 

3. Dying declarations. 

4. Scope. 

5. Statements of accused. 

1. Confessions. 

-S. 80—Confession induced by torture—Duty 

of Judge—Trial by Jury. 

Where a Judge is of opinion, having regard to- 
all the evidence, that a confession recorded by a 
Magistrate had been induced by torture, his duty 
is not to leave the confession to the Jury but to- 
exclude it entirely from the evidence. There is a 
patent error of law in his procedure in leaving 
the confession for consideration of the Jury, al¬ 
though he does his best to tell them that it is 
worthless. 85 C.L.J. 93=51 Cr.L.J. 1282= 
A.I.R. 1950 Cal. 331. 

_S. 80—No presumption of voluntariness of 

confession—Accused pleading not guilty and 10 - 
tracting confession. 

Per Sen, J.—All that S. 80 says is that the 
Court will pffesume that the confession was duly 
recorded and that the circumstances under which 
the confession was recorded were such as have 
been set down in the record made by the Magis¬ 
trate. It says nothing about there being any 
presumption regarding the voluntariness of the 
confession. The fact that the accused pleaded 
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not guilty and he retracted his confession is a 
circumstance to indicate that the case of the 
accused was that his confession was not a volun¬ 
tary one. A.I.R. 1943 Cal. 625 = 1.LR. 
(1943) 1 Cal. 487=45 Cr.L.J. 155=209 Ind. 
Cas. 550. 


~ 80—Confessional statement under S. 164. 
Cr. P. Code. 

Statements recorded under S. 164 Cr P 

Code, are presumed to be genuine. A.I.R. 1938 

La L /7 ,=40 P.L.R. 752=39 Cr.L.J. 864 (2) 
= 1// Ind. Cas. 32. 

iuth S law°~ COnfeSSi0n recorded in accordance 


Where the confessions are recorded strictly in 
accordance with law, the usual presumption arises 
under the provisions of S. 80, Evidence Act, that 
the confessions were voluntarily made, and the 
burden is on the accused of showing that their con¬ 
fessions were not voluntarily made. A.I.R. 1935 
Rang. 491=37 Cr.L.J. 280=160 Ind. Cas. 292. 
-S. 80—Confession. 

Confession recorded according to law is pre¬ 
sumed to be genuine. 89 Ind. Cas. 897=26 Cr. 
L.J. 1425=A.I.R. 1926 Lah. 122. 

-S. 80 —Confession containing memorandum 

under S. 164 (3)—Presumption under S. 80, Evi¬ 
dence Act, arises that all formalities have been 
performed—Court must be satisfied that confes¬ 
sion was voluntarily made. 93 Ind. Cas. 978 = 
27 Cr.L.J. 514=6 Lah. 415=7 L.L.J. 482=A. 
T.R. 1925 Lah. 605. 

-Ss. 80 and 114—Confession duly made. 

Under S. 80 confession by any prisoner or by 
any accused taken in accordance with law and pur¬ 
porting to be signed by the examining Magistrate 
shall be presumed to be so made. The officer 
who recorded the confession may be examined as 
a witness. 2 Pat.L.J. 80=18 Cr.L.J. 445=38 
Ind. Cas. 1005. 

-S. 80—Admissibility of confession—No certi¬ 
ficate of Magistrate. See CR. P. CODE, S. 
164, sub-S. 3. 7 C.W.N. 220. 


2. Depositions. 

——S. 80—Deposition of witness taken by Spe¬ 
cial Judge appointed under Ordinance which is 
ultra vires —If one taken in judicial proceeding. 
I.L.R. (1945) 1 Cal. 326=46 Cr.L.J. 692=220 
Ind. Cas. 237=78 C.L.J. 217 = A.I.R. 1945 Cal. 

A J y • 

Ss. 80, 91 — Depositions—Mode of proof. 
Depositions are matters required by law to be 
reduced to the form of a document within the 
meaning of S. 91, Evidence Act, and the only way 
they can be proved is under the provisions of S. 
80 of the same Act, and this is onlv when they 
are taken in accordance with law. A.I.R 1933 
Cal. 190=34 Cr.L.J. 430=142 Ind. Cas. 653. 
- S . 80— Depositions—Very old. 

Under S. 80 the presumption has to be made as 
to the genuineness of the statement recorded. Nd 
presumption, however, can be made regarding the 
identity of the deponent; but where the document 
containing the deposition of a particluar person is 
a very old document, one can turn to the depo- 
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sition itself to find out whether there is inherent 
evidence of the identity of the deponent. 94 Ind. 
Cas. 985=A. I.R. 1926 Oudh 489. 

-S. 80—Deposition not read over. 

If the deposition has not been read over to the 
witness in the presence of the presiding Judge, it 
does not prove itself under S. 80, but it may be 
provided in some other way. The Judge who 
recorded it can prove it or the accused can admit 
it. 68 Ind. Cas. 36=18 N.L.R. 192=23 Cr.L. 
J. 500=A. I.R. 1923 Nag. 39. 

-S. 80—Though there is no oral evidence to 

identify the deponent of a deposition made 60 years 
ago, it is not a sufficient reason to render S. 80 
inapplicable and though there is no signature of 
the presiding officer over it, the presumption that 
the copy i? a true copy may safely be drawn. 60 
Ind. Cas. 437 = 7 O.L.J. 542. 

-S. 80—C. P. Code, O. 18, R. 5—Reading of 

deposition by witness. 

Presumption under S. 80 of the Evidence Act 
can be raised, if the deposition is read over by 
the witness himself in Court, for that is substan¬ 
tial compliance with O. 18, R. 5, C. P. Code. 
The absence of a certificate by the Judge at the 
foot of the deoosition of its having been read over, 
etc., does not deprive it of the presumption un¬ 
der S. 80. 46 Cal. 895 = 23 C.W.N. 661=29 C. 
L.J. 513 = 20 Cr.L.J. 324=50 Ind. Cas. 660. 
-S. 80—Deposition not read over—Admissibi¬ 
lity. , 

A statement not read over to or corrected by 
the witnss in accordance with law is not admis¬ 
sible against the person making the same. 1 U. 
B.R. (1912) 123 = 13 Cr.L.J. 569=15 Ind. Cas. 
985. , 

-Ss. 80, 91—Evidence not read over to witness 

—Not admissible. See PENAL CODE, S. 193, 
AND CR. P. CODE, S. 360. 12 C.W.N. 845. 

3. Dying declarations. 

-S. 80—Dying declaration—If record of evi¬ 
dence under. 

The dying declaration is not a record of the 
evidence given by a witness before an officer autho¬ 
rised by law to take such evidence. Therefore, 
the presumption mentioned in S. 80 cannot arise. 
A.I.R. 1941 Rang. 301 = 1941 Rang.L.R. 258= 
43 Cr.L.J. 123 = 197 Ind. Cas. 131. 

-S. 80—Dying declaration before Magistrate 

recorded by him—Admissiblity. 

When a dying declaration is made before a Ma¬ 
gistrate who records it, it is ‘evidence* and can be 
admitted without proof under S. 80, Evidence 
Act. A.I.R. 1934 All. 340= 36 Cr.L.J. 65=56 
All. 750=152 Ind. Cas. 249. 

-S. 80—Dying declarations. 

The presumption under S. 80, Evidence Act, 
that the circumstances under which a document 
appears to be taken are true, applies to a dying 
declaration to which a certificate is appended by 
the Magistrate who recorded it, that it was read 
over to him and declared to be correct. 40 Bom. 
97 = 17 Bom.L.R. 881 = 16 Cr.L.J. 761 = 31 Ind. 
Cas. 361. 
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ACT (1872), S. 8u—4. Scope 


ib 


4. Scope. 


S. 80—Scope of—Presumption under. 


certified copies of confessions by accused per¬ 
sons would be admissible as evidence to prove the 
act of the Magistrate recording confession. Where 
there are no irregularities and the statement 
taken in accordance with law, then under S. 80, 
there would be a further presumption that the cir¬ 
cumstances under which it was stated to have been 
taken were true, but there would be no such pre¬ 
sumption, if the statement had not been taken in 
accordance with law. The copies would not be 
sufficient to prove the identity of the accused v 
A.I.R. 1934 All. 81 = 1933 A.L.J. 1551=35 Cr. 
L.J. 385 = 56 All. 302=147 Ind. Cas. 390 (F. 

B ) [Impliedly overruled in A.I.R. 1936 P.C. 
253 (2) = 163 Ind. Cas. 881 (P.C.).] 

-S. 80—Scope. 

S. 80 does not deal with admissibility of docu- 
ments—Only formal proof is dispensed with. 

Ind. Cas. 193=50 C.L.J. 106=33 C.W.N. 121 
= 30 Cr.L.J. 993=1929 Cr.C. 228=A.I.R. 1929 

Cal. 617 (S.B.). 

-S. 80—Scope of. 

Where, therefore there has been an attempt by 
the presiding officer to comply with provisions of 
S. 360, Cr. P. Code and to secure the accuiacy 
of the record of evidence, the provisions of S. 80 
do not lead to complete exclusion of the docu¬ 
ment. and the Court is bound to admit under S. 
5, but it is open to each side to adduce evidence as 
to its faithfulness or otherwise and as to the de¬ 
gree of presumption under S. 80 and the weight 
to be attached to it. 46 Cal. 895. Foil. 86 Ind. 
Cas. 33=16 S.L.R. 255=26 Cr.L.J. 657 *A.I. 
R. 1921 Sind 151. 

5. Statements of accused. 

■S. 80 —No prima facie case made out against 


accused — Magistrate examining accused and re¬ 
cording answers—It cannot be said that exami¬ 
nation of accused was duly recorded by him with¬ 
in meaning of S. 287, Cr. P. Code, and presump¬ 
tion under S. 80, Evidence Act, cannot apply to 
it. A.I.R. 1941 Mad. 1 = 1940 M.W.N. 1105= 
52 M.L.W. 710=42 Cr.L.J. 677=195 Ind. Cas. 
129. 

-S. 80—Recital of statement in a judgment. 

The prosecution must prove conclusively that 
the statement made by the accused was necessarily 
a false statement, before a conviction can be sus¬ 
tained under S. 193, I. P. Code. The recital in 
a judgment of a statement made by the witness 
is not the same thing as a record of the deposition 
of the witness. Nor can such recital be accept¬ 
ed as evidence under S. 80 of the Evidence Act 
and it, therefore, cannot form the basis of a pro¬ 
secution under S. 193, I. P. Code. 21 Cr.L. 
J, 500=56 Ind. Cas. 660 (Pat.) 1 . 

—S. 80 — Statements of accused—Record by a 
Magistrate in Native State—Admissibility. 

The statement of an accused person recorded by 
a Magistrate in a Native State is inadmissible, un¬ 
less the Magistrate himself deposes to it in person. 
16 Bom. L. R. 261 = 15 Cr.L.J. 433=24 Ind. 
Cas. 169. 


_S 81—Reports of debates of legislative as¬ 
semblies—"White Book” on the Maltese Question. 
—Evidentiary value of, for contents. 

Reports of debates in the Legislative Assembly 
can only be evidence of what was stated by the 
speakers in the Legislative Assembly, and are not 
evidence ol any facts contained in the speeches: 

[Held, also, that “the White Book”; a publica¬ 
tion edited by the Vatican in 1930, containing docu¬ 
ments relating to the Maltese Question, could 
not be used as evidence.] A.I.R. 1935 P.C. 34 
1935 O.W.N. 327 = 37 P.L.R. 118 = 1935 A.W. 
r. 440=41 M.L.W. 665=153 Ind. Cas. 1 (P. 

C.). 

—S. 81—Where a copy of the Gazette notifica¬ 
tion is produced for first time before High Court 
in revision, the High Court can presume its 
genuineness under S. 81, Evidence Act and can 
hold the production of it in the High Court suffi¬ 
cient even if it had not been tendered in evidence 
before the trial Court. A.I.R. 1931 Lah. 273 
32 Cr.L.J. 1227 = 134 Ind. Cas. 769. 

-S. 81—Gazette. 

Under the provisions of S. 81 the genuineness 
of the Gazette must be presumed, though it is not 
formally tendered at the trial. It is enough if the 
Court has the Gazette before it. 88 Ind. Cas 
22=7 L.C.J. 264=26 Cr.L.J. 1078=26 P. 

R. 566=A.I .R. 1925 Lah. 299. 

-S. 81—Newspaper. 

Newspaper actually produced — Presumption 
of genuineness arises. 120 Ind. Cas. /98 = 
1930 Cr.C. 331=31 Cr.L.J. 168 = A.I.R. 1930 
Lah. 371. 

_S. 81—Newspaper—Value in evidence. 

Even if newspapers are admissible in evidence 
without formal proof, the paper itself is not 
proof of its contents. It would merely amount 
to an anonymous statement. 88 Ind. Cas. 22 = 
7 L.L.J. 264= 26 Cr.L.J. 1078 = 26 P.L.R. 566 
=A. I. R. 1925 Lah. 299. 

-S_ 81 —presumption of genuineness—Extent 

of. 

Presumption of genuineness of a document 
does not include the presumption that the docu¬ 
ment was printed or published by the particular 
person by whom it purports to have been pub¬ 
lished. 36 Mad. 457=22 M.L.J. 75 = 10 M.L. 
T. 506= (1911) 2 M.W.N. 576=12 Cr.L.J. 585 
= 12 Ind. Cas. 961. 

_S. 82—Certificate of Chamber of Commerce. 

Certificate of Manchester Chamber of Com¬ 
merce as to coal strike in England to show con- 
sequent shortage of coal is not admissible. 93 
Ind. Cas. 622=28 Bom.L.R. 232=A.I.R. 1926 
Bom. 253. 

-S. 83. 

Synopsis. 

1. Maps, Government (Revenue, survey and 

settlement). 

2. Maps, Municipal. 

3. Private maps. 

4. Rennell’s maps. 

5. Special occasion maps. 

6. Thak maps. 

7^ Plans. 

8. Miscellaneous (Settlement documents). 
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EVIDENCE ACT (1872), S. 83—1. Maps (Government), etc. 


1. Maps (Government). 

4 

-S. 83 —Settlement maps — Evidentiary value 

—Boundaries—Dispute as to. 

In the case of a dispute as to the boundary 
between two villages, it is much safer to rely on 
the existing pillars which have been treated as 
the boundary between the two villages for a con¬ 
siderable time than to base conclusion upon 
settlement map and subsequent measurements to 
show that the pillars are not the real boundary 
between the two villages. A.J.R. 1943 All. 46 
= 1942 A.W.R. (H.C.) 292=207 Ind. Cas. 480. 

-S. 83—Survey — Thakbast — Function of— 

Statement in thakbast, evidentiary value of— 
Fard-i-abpashi, preparation of. 

I he thakbast was a rough and ready survey 
made in 1844 as a preliminary to the regular 
Revenue Survey made in 1845. Its function was 
to record boundaries only, as a demarcation sur¬ 
vey, and water rights were completely beyond its 
scope. The surveyors had no authority to record 
any irrigation rights, and any such notes made on 
the map carry no presumption and are not evi¬ 
dence. Entries in the thakbast hesra have by 
themselves, no evidentiary value. Thakbast 
statements are admissible and have evidentiary 
value, unless the entries relate to matters alto¬ 
gether outside the scope of the thakbast survey. 
A.I.R. 1941 Pat. 118 = 7 B.R. 153 = 21 P.L.T. 
873=191 Ind. Cas. 275. 

-S. 83—Presumption — Diara map — Rebut¬ 
tal of presumption of correctness. 

The correctness or otherwise of the diara map 
can, under no circumstances, depend upon the 
correct location of a particular trijunction, where 
there is nothing to show that the diara map was 
prepared with reference to it. The presumption 
of the correctness of the diara map will in no 
sense be rebutted by the mere fact that his parti¬ 
ta 1 ' trijunction has not been located. A.I.R. 
1937 Cal. 574=176 Ind. Cas. 341. 

—S. 83—Revenue Survey Map — Evidentiary 
value of—-Suit by proprietor of Mouzah for dec¬ 
laration that resumption and assessment of parti¬ 
cular area is illegal—Revenue Survey Map, whe¬ 
ther conclusive against Government. 

In proceeding to assess lands as added land 
under Act IX of 1847, one has to take the Reve¬ 
nue Survey Map as the starting point, and cannot 
go behind the map and assess lands shown there- 
m as forming part of a permanently-settled 
mouzah; but this does not imply an admission 
that all lands shown as such had already been, in 
fact, assessed. In a suit by a proprietor of a 
mouzah for a declaration that the resumption and 
assessment of a particular portion of land found 
to have been accreted to it are illegal and ultra 
vires, the Revenue Survey Map cannot be taken 
as conclusive as against the Government. It is 
for the plaintiff to prove that the area in suit 
forms P a [t and parcel of a permanently settled 
estate. 164 Ind. Cas. 637=39 C.W.N. 1000. 

—-s. 83 Evidentiary value of Government 

^<^™ , ^ d0CUmei,t9 - 30Undaries 

The map* and surv.s made in India for reve¬ 
nue purposes are official documents prepared by 


competent persons and with such publicity and 
notice to persons interested as to be admissible 
and valuable evidence of the state of things at 
the time they were made. 

Title may, in certain cases be inferred from 
long possession and where the question is whe¬ 
ther certain lands appertain to one or other of 
two neighbouring estates, if it is to be presumed 
that the boundaries of the two estates as shown 
in the cadastral survey paper are correct, that 
fact by itself may be regarded as some evidence 

of title. A.I.R. 1933 Pat. 671=13 Pat. 51 = 15 
P.L.T. 28 = 149 Ind. Cas. 1095. 

-S. 83—Gangetic Survey and Revenue Survey 

Maps—Relative value of. 

The Gangetic Survey cannot be very strong 
evidence of possession and cannot have the same 
value as evidence of title as the revenue survey 
map. Where there is conflict between the Ganger 
tic Survey map and a later cadastral survey 
map, the latter must be given preference. A.I. 
R. 1933 Pat. 671 = 15 P.L.T. 28=13 Pat. 51 = 
149 Ind. Cas. 1095. 

■S. 83—Maps prepared by Government, value 


of. 

There is no statutory presumption as to the cor¬ 
rectness of maps prepared by the Government. 
Survey Office. (Conceded by parties in the 
case),. A.I.R. 1931 Pat. 436=13 P.L.T. 73 = 
133 Ind. Cas. 453. 

-S. 83—Survey maps. 


Revenue Survey map should be properly judi¬ 
cially received in evidence as correct when made. 
30 Cal. 291, P.C. A Cadastral Survey Map is a 
map of Very great importance. The entry in 
the record of rights operates in the same way bet¬ 
ween landlord and tenant, as between landlords 
of the same or of the neighbouring estates, or 
between tenant and tenant. The entry must be 
presumed to be correct until it is shown by evi¬ 
dence to be incorrect. 84 Ind. Cas. 488=1924 
P.H.C.C. 213=A.I.R. 1924 Pat. 719. 

-S. 83—Map — Map is admissible without 

field book. 

A map is admissible in evidence without the 
field book. The failure to produce the field book 
affects the weight to be attached to the map and 
not its admissibility. 83 Ind. Cas. 205=3 Pat. 
85=A.I. R. 1924 Pat. 402. 

-S. 83—Kistwari map—Presumption. 

Court may not only presume the correctness of 
the physical features represented in the map but 
also the correctness of the statements as to the 
possession. 64 Ind. Cas. 326=3 Pat.L.T. 140 
= 1 Pat. 65=A.I.R. 1922 Pat. 58. 

. 83—Survey maps—Value of. 

Survey maps are official documents prepared by 
competent persons and with such publicity and 
notice to persons interested as to be admissible 
and valuable evidence as to the state of things at 
the time they were prepared. They are not con¬ 
clusive and may be shown to be wrong but in 
the absence of evidence to the contrary, they may¬ 
be judicially received in evidence as correct when 
made. 30 Cal. 29, Foil. 44 Ind. CaS. 247 (L. 
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_S. 83—Revenue map—Entry in—Value of, in 

proving title. . 

An entry in a Revenue Map is not sufficient to 
establish title to immoveable property. 8 L. B. 

R. 264=9 Bur.L.T. 242=35 Ind. Cas. 432. 

-S. 83—Maps and Surveys—Value as evi¬ 
dence. 

Maps and Surveys made for revenue purposes 
are official documents prepared by competent 
persons and with sufficient publicity and notice to 
persons interested. They are valuable evidence 
of the state of things at the time of tlveir prepa¬ 
ration though they are not conclusive and may be 
shown to the wrong. (1911) 1 M.VV.N. 213 = 
9 M.L.T. 415=10 Ind. Cas. 653. 

2. Maps. (Municipal). 


veiling period, there was no survey or map of the 
river Culcully. The river called Culcully by Ren- 
ncl was comparatively small branch issuing out of 
the river Padma: 

Held, that an inference could legitimately be 
drawn that the river Culcully continued to be sub¬ 
stantially in the same position in 1783, when the 
Decennial Settlement, made permanent in 1793, 
was made; as at the time of Renncl’s survey, es¬ 
pecially when there was positive evidence that even 
the river Padma at the locality did not begin to 
change its bed during that period. A.I.R. 1941 
Cal. 520 = 46 C.VV.N. 218 = 197 Ind. Cas. 5. 

-S. 83—Rennell’s map. 

Renncll’s map in Bengal can be presumed to be 
accurate. 66 Ind. Cas. 287=34 C.L.J. 205 = A. 
I.R. 1921 Cal. 661. 


-Ss. 83 and 35—Map prepared by Municipality 

to which Calcutta Survey Act is made applicable 
under Bengal Municipal Act (3 of 1884)—Pre¬ 
sumption of correctness. 

A map prepared by a Municipality to which the 
Calcutta Survey Act is made applicable under 

S. 223-A, Beng. Municipal Act is one prepared 
under the authority of the Government and a pre¬ 
sumption of correctness attaches to it under S. 
83, Evidence Act, even if the Calcutta Survey Act 
contains no provision for such presumption. A. I. 
R. 1937 Pat. 567=4 B. R. 71 = 18 P.L.T. 464 
= 171 Ind. Cas. 732. 

-Ss. 83, 87, 36—Printed maps of different 

wards in city, admissibility. 

Printed maps showing the different wards of a 
city are admissible, not only under S. 83, but 
also under Ss. 36 and 87, Evidence Act, as well 
as S. 213, Land Revenue Code. A.I.R. 1942 
Bom. 161=44 Bom.L.R. 295 = 1.L.R. (1942) 
Bom. 357=201 Ind. Cas. 420. 

3. Private maps. 


5. Special occasion maps. 

-S. 83—Maps prepared for a cause—No pre¬ 
sumption . 

It is within the provision of S. 83 that maps 
made for the purposes of any cause must be proved 
to be accurate. A.I.R. 1937 P.C. 69=18 P.L. 

T. 257=1937 A.W.R. 459=3 B.R. 368=1937 
O.VV.N. 396=45 M.L.W. 580=41 C.W.N. 577 
= 1937 R.D. 178=16 Pat. 258=1937 M. W. N. 
593=1937 A. L. J. 638 = 31 Sind L.R. 242=39 
Bom.L.R. 731=65 C.L.J. 241 = (1937) 2 M.L. 
J. 631 = 167 Ind. Cas. 329 (P.C.). 

-S. 83—Map prepared for one case. 

There can he no presumption in another case, 
of accuracy of a map prepared for one case. 14 
C.L.J. 578=16 C.W.N. 317 = 10 Ind. Cas. 376. 

-S. 83—Map prepared by Government for pri¬ 
vate purposes. 

A map prepared by private arrangement with 
Government servant for the settlement of the silted 
bed of a river raises no presumption under the 
section. 19 Ind. Cas. 572 (Cal.). 


-S. 83—Private maps—Admissibility — If 

falls under. 

S. 83 of the Evidence Act does not deal with 
the question of the admissibility of a private map. 
It must depend upon the relevancy of the map in 
relation to the question in controversy. A private 
map may be admissible as against the party by 
whom it was prepared or his predecessor as an 
admission or it may be used as evidence, pos¬ 
sibly even against a stranger on questions of pub¬ 
lic or general interest if made by a deceased per¬ 
son of competent knowledge. 17 C.L.J. 642= 
16 Ind. Cas. 747. 

4. Renners maps. 

-S. 83—Rennel’s maps — River C shown as 

small branch of river B—No survey or map of 
river till 1783—Presumption. 

So far as river surveys and road surveys arc* 
concerned, Rennel’s maps are scientific and accu¬ 
rate ones; only the village sites shown in his map 
are approximate. Rennel’s map can be made the 
basis for adjudication of land revenue. 

The Decennial Settlements were about twelve 
years after Rennel’s survey and nine years after 
the preparation of his map. During this inter- 


6 . Thak maps. 

-S. 83—Thak maps. 

Thak maps have been held to be good evidence 
of the state of things at the date of the Permanent 
Settlement in the absence of evidence to the con¬ 
trary. A.I.R. 1935 Cal. 368= 60 C.L.J. 477= 
62 Cal. 346=159 Ind. Cas. 98. 

-S. 83—Thak map—Presumption as to accu¬ 
racy. 

Thak* maps are always considered by Courts as 
good evidence and although the value of the thak 
map depends upon its accuracy, a thak map is not 
always inaccurate. Only substantial and not 
mathematical accuracy, can be expected from these 
ancient maps. 20 C.W.N. 1028=36 Ind. Cas. 
184. 

7. Plans. 

-S. 83 — Plan prepared by P.W.D.—Presump¬ 
tion of accuracy. 

A plan which is signed by the Executive Engi¬ 
neer and Sub-Divisional Officer to P. W. D., 
when land was transferred to the District Board’ 
must be presumed to be accurate under S. 83, 
Evidence Act. A.I.R. 1937 Lah. 155=38 Cr’ 
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L.J. 438=17 Lah. 843=39 P.L.R. 143=167 Ind. 
Cas. 573. 

-S. 83—Applicability—Parties not objecting to 

plan in evidence. 

Where botli the parties have relied upon a plan 
without taking any objection as to its accuracy, 
the plan is not inadmissible on the ground that its 
accuracy had not been established by evidence in 
accordance with the provisions of S. 83, Evidence 
Act. A.I.R. 1940 Lah. 309=42 P.L.R 247= 
190 Ind. Cas. 689. 


8. Miscellaneous. 


-S. 83—Record of rights—Presumption of cor¬ 
rectness—Lapse of time—Effect. 

The presumption of correctness, which attaches 
to the finally published Record-of-Rights, relates 
only to possession at the time when the record is 
prepared; and even if such presumption can be 
made in a Criminal trial, it is clear, that where 
there has been an interval of 10 or 12 years bet¬ 
ween the preparation of the record and the oc¬ 
currence of an offence in respect of dispute arising 
over possession of land, any presumption arising 
from the record is obviously of the weakest pos¬ 
sible description. Indeed the probative value is 
practically nil since all sorts of changes may ob¬ 
viously take place in the course of 10 or 12 yeais. 
125 Ind. Cas. 746=31 Cr.L.J. 918 = 34 C.W. 
N. 170=1930 Cr.C. 134=A.I.R. 1930 Cal. 134. 

-S. 83—Settlement register. 

Where Settlement Register of 1876 was signed 
by Acting Director of Revenue Settlement and 
was dated from the Revenue Settlement Officer. 

Held, it cannot be too clearly premised, that 
any such record would not be held to be conclu¬ 
sive evidence of ownership; but upon the other 
hand one cannot be blind to the importance of 
such a document which appears de facto, to nave 
settled the bounds of the possession of certain 
plots for a period of thirty-five years (that is to 
say, from 1876 to 1910). 68 Ind. Cas. 1=45 

Mad. 565=16 M.L.W. 247=31' M.L.T. 1=49 
I.A. 237=24 Bom.L.R. 1214=21 A.L.J. 250= 
27 C.W.N. 317=36 C.L.J. 524=A.T.R. 1922 
P.C. 325=43 M.L.J. 536 (P.C.). 

- S. 83—Chittas. 


Chittas made by a Government for private use 
in connection with resumption proceedings are 
not admissible either under S. 83 or S. 13. 98 
Ind. Cas. 85=A.I.R. 1927 Cal. 189. * 

S. 83—Chittas — Documents of public nature 
—Meaning. 1 

The words “documents of a public nature” 
mean “public documents” and not “documents 
prepared by officers or Government.” 19 C.W 
N. 1015=31 Ind. Cas. 695. 


Ss. 83 and 13—Chittas — Evidentiary value. 

A chitta prepared by Government cannot be 
regarded as public document under S. 83, but it 
may be used in evidence under S. 13. Chittas 
are evidence; and though their accuracy cannot be 
presumed, they are evidence of the recognition 
and assertion cT right that makes the entry ad¬ 
missible and not that they have been accurately 
prepared. 2 Ind. Cas. 513 (Cal.) 


85—Effect of 
tion under. 


authentication — Presump- 


Authentication is not merely attestation, but 
something more. It means that the person 
authenticating has assured himself of the identity 
of the person who has signed the instrument as 
well as the fact of execution. It is for this rea¬ 
son that a power of attorney bearing the authen¬ 
tication of a notary public is taken as sufficient 
evidence of the execution of the instrument by 
the person who appears to be executant on the 
face of it. The presumption, no doubt, is rebut¬ 
table. But unless rebutted, the presumption 
stands and the document can be admitted in evi¬ 
dence as a document executed by the person 
alleged to have executed it without any further 
proof. 1950 A.L.J. 466=A.I.R. 1950 A. 524 
= 1950 A.W.R. 507. 

-S. 85-—Scope of—Presumption that all neces¬ 
sary requirements for proper execution of power- 
of-attomey were fulfilled. 

Under S. 85, Evidence Act, the Court shall 
presume that a power-of-attorney executed befoie 
and authenticated by a notary public, was so exe¬ 
cuted and authenticated. The provision is 
mandatory, and it is open to the Court to presume 
that all the necessary requirements for the pro¬ 
per execution of the power-of-attorney have been 
duly fulfilled. Moreover, there are different 
legal modes of executing a power-of-attorney, and 
the provision of S. 85 is not exhaustive. A.I.R. 
1939 Bom. 347= 41 Bom.L.R. 530=1.L.R. 
(1939) Bom. 295=184 Ind! Cas. 673. ' ' 1 ' 

-S. 85—Powers of attorney—Scope of presum¬ 
ptions . 

Statements in powers of attorney are required 
to be proved like any other statements. 84 Ind. 
Cas. 131=20 M.L.W. 395 = 1924 M.W.N. 785 
•=A.I.R. 1924 Mad. 880. 

-S. 85 — Registered power of attorney— 

Registration Act, S. 60. 

A registered power-of-attorney isi admissible in 
evidence to prove agency under S. r85 ,of'the 
Evidence Act. 18 O.C. 372=33 Ind. Cas. 661. 


Ss. 85 and 113—S. 85 of the Evidence Act is 
mandatory. When a document purporting tb be 
a power-of-attorney and to have been executed 
before and authenticated by a Notary Public is 
produced before the court, an affidavit of identi¬ 
fication as to the person purporting to make the 
power-of-attorney being the person named there¬ 
in is unnecessary. If the Court, however, is not 
satisfied as to its execution and authentication, it 
may, under rule 748 of the Court's rules and 
orders, call for further evidence. (1905V 9 C. 
W.N. 986 = 33 C. 625. nr- ’ 

-S. 86—Scope of. 

Copy of evidence given in a Court in Kutcb, 
was not certified by the Political Agent in a 
manner which fully satisfied the requirements of 
Ss 78 (6) and 86. 

S- 86 did not exclude other proof. 

r £ a ,r.K 9 ’ FolK 113 Ind - Cas - 513=30 Bom. 
L.R. 1519=A.I.R. 1929 Bom. 24. 

86 —Certifying G f document.. 

Where copies of the statements of certain wit¬ 
nesses who were examined in a succession certi- 
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ficate case in a Court of a Native State were 
sought to be put in evidence in a British India 
Court under S. 33 of the Evidence Act. 

Held, that (1) the mere fact that the Resident 
of the State forwarded the copies in due course is 
not equivalent to the certificate referred to in S. 
86. When a certificate is required by 
law it cannot be dispensed with merely because 
it can be obtained at any time. 92 Ind. Cas. 
138=5 Lah. 105=A.I.R. 1924 Lah. 493. 

-S. 86—Official translation. 

The Court must accept the official translation 
as correct. 66 Ind. Cas. 193=26 C.W.N. 
425=3 P.L.T. 133=15 M.L.W. 434=24 Bom. 

L. R. 576=35 C.L.J. 427=20 A.L.J. 362 = 1922 

M. W.N. 368 = 30 M.L.T. 242=1 Pat. 305=49 
I.A. 25=A.I.R. 1922 P.C. 63=42 M.L.J. 492 

(P.C.M 

-S. 87—Printed maps showing the different 

wards of a city are admissible not only under S. 
83, but also under Ss. 36 and 87, Evidence Act. 
A.I.R. 1942 Bom. 161=44 Bom.L.R. 295=T. 
L.R. (1942) Bom. 357=201 Ind. Cas. 420. 

-S. 87—Map — Correctness — Essentials — 

Contents, when can be relied. 

Accuracy as to the information contained in a 
map must depend upon the source from which the 
information is obtained, and where no sufficient 
evidence as to the informants who have been 
questioned is forthcoming, nor is it clear how far 
that evidence has been tested by checking the 
evidence of one informant against that of ano¬ 
ther, and it is acknowledged that corrections 
have to be made from time to time, the contents 
of thejnap cannot be relied upon as authorita¬ 
tive. A.I.R. 1939 P.C. 143=182 Ind Cas. 
56 (P.C.). 

-S. 87—Revenue maps—Accuracy of — Pre¬ 
sumption — Rebuttable, 

The Courts have always given great weight to 
the accuracy of survey maps. They are not con¬ 
clusive, but in the absence of evidence to the 
contrary they will be presumed to be accurate. 
Where the maps are proved to have been based 
on insufficient material, the weight due them is 
not much. 44 Cal. 328= (1917) M.W.N. 25 = 
14 A.L.J. 1205 = 18 Bom.L.R. 1027=21 C.W. 

N. 291=5 L.W. 570=25 C.L.J. 425=43 I.A.' 
303=38 Ind. Cas. 379 (P.C.)'. 

-S. 87—Thak map. 

An entry in the “thak’' map that it was pre¬ 
pared in the presence of the Tahsildar is admis¬ 
sible in evidence. 7 C.W.N. 839, Foil. 10 O.L. 
J. 527=4 Ind. Cas. 442.^. 

■. S. 87—Extra Assistant Settlement Officer 

preparing history of particular sect—Such history 
not forming part of Settlement records—It has no 
presumption of truth attached to it but may be 
of some value if at the time it was prepared there 
was no dispute. A.I.R. 1934 Lah. 1 = 154 Ind. 
Cas. 375. 

ijl -JjBfWShnt ■— 

—pm 7 — Custom — Evidence pf — Books. 

Per Mookerjeie, J —Reference may legitimately 
“ e to the work of Mr. Crokes on Castes 

a* 1 d Tribes of the North Western Provinces and 
Oudh, as an authoritative statement of customs 
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prevalent among the Eraki sect, of Mahomedans. 
28 C.L.J. 306=48 Ind. Cas. 561. 

-S. 87—Books of reference — Atkinson’-. 

“Historical Account of the N.W.P.” Manual of 
“Titles. N.W.P.” and Settlement Report of 
Basti District, admitted in evidence as historical 
works and books of reference. (1904) 1 A.L.J. 
543. 

-S. 88—Telegram, evidentiary value of. 

The contents of the telegrams are not evidence 
of the facts stated in them. A.I.R. 1945 P.C. 
174-1945 O.W.N. 287 = 1945 M.W.N. 634=12 
B.R. 221 = 221 Ind. Cas. 587 (P.C.). 

- S. 88—Telegram — Original not proved— 

Admissibility. 

Section 88, Evidence Act; does not bar the 
document being considered along with other 
evidence though the original may not be proved a.-, 
the document is admissible under S. 9, Evidence 
Act. A.I.R. 1933 Pat. 96=13 P.L.T. 802=3-1 
Cr.L.J. 421 = 142 Ind. Cas. 809. 

-S. 88—Evidentiary value. 

On the only evidence of telegrams, it cannot be 
presumed that they are issued from a particular 
person but they can be considered with the other 
evidence. 91 Ind. Cas. 690=49 Bom. 878 = 27 
Bom.L.R. 1373=27 Cr.L.J. 114=A.I.R. 1926 
Bom. 71. 

-S. 88—Telegram — Proof that it emanated 

from Government. 

The sanction of the Local Government to pro¬ 
secute a person for an offence under S. 124-A of 
the Penal Code communicated by telegram must 
be proved to have emanated from the Govern¬ 
ment. The Court is forbidden by the express 
provisions of S. 88 of the Evidence Act to make 
any presumption as to the person by whom the 
telegram was sent. 42 Mad. 885=37 M.L.J. 
81 = (1919) M.W.N. 669=20 Cr.L.J. 455=51 
Tnd. Cas. 343. 

-S. 88—Proof of telegraph message. 

Before applying S. 88 there must be legal proof 
that the message was sent from the telegraph office 
to the person concerned. In the absence of such 
evidence, the telegram cannot be held to have been 
proved. 10 Cr. L.J. 520=4 Ind. Cas. 240. 

-S. 89 — Applicability — Bahi summoned— 

Existence denied—Entry as to mortgage in bahi 
—Presumption — Secondary evidence — Stamp 
Act, S. 35. 

In a redemption suit, the question was whether 
•the plaintiffs were the mortgagors and the defen¬ 
dant' the mortgagee. The plaintiffs alleged that 
the mortgage was executed 50 years ago but did 
not state in the plaint whether there was any mort¬ 
gage deed or any other documentary evidence in 
support of the alleged mortgage. Later on, how¬ 
ever, they stated that an entry had been made with 
respect to the mortgage in a bahi- belonging to the 
mortgagee. The defendant was called upon to pro¬ 
duce the bahi but he stated that no such bahi was 
in his possession. The evidence of the plaintiffs 
showed that the entry was made in the ordinary 
bahi and not on stamped paper though required by 
law to be such: 

Held, that in the absence of any reliable evi¬ 
dence to show that the bahi was in possession of de- 
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fondant and was being intentionally withheld by 
him, no presumption could be drawn under S. 89, 
Evidence Act. Moreover, as the entry with res¬ 
pect to mortgage was made in an ordinary bafri, 
no question of any presumption arose in this case. 

Held, also that apart, from this, as the original 
hahi entry was not duly stamped, secondary evi¬ 
dence of the contents of the entry was wholly in¬ 
admissible. A. I. R. 1938 Lah. 90=181 Ind. 
Cas. 642. 

-S. 89—Object of. 

8. 89 clearly relates to a case where there is in 
the possession of a party—the adverse party— 
document which that party refuses to produce 
after having been called upon by proper notice to 
do so and it is then that, the presumption as to the 
innocence of the document, arises. S. 89 is more 
for the purpose of penalising the non-producer of 
the document by raising that presumption than 
t 0 r raising the presumption of its innocence. 193-> 
M.W.N. 432. 

-S. 90. 

Synopsis. 

1. Applicability and scope. 

<a) Ancient documents. 

(b) Certified copies. 

(c) Copies. 

(d) Documents not signed or anonymous. 

2. Computation of period. 

3. Custody. 

4. Discretion of Court. 

5. Duty of Court. 

fj. Evidentiary value of recitals. 

7. Extent of presumption. 

8. Interference in app e al. 

9. Presumption when arises. 

10. Secondary evidence. 

11. Wills (ancient.) 

12. Miscellaneous. 

1. Applicability and scope—(a) An-ient 

documents. 

-S. 90—Applicability and scope — Ancient 

document — Procedure in admitting in evidence. 

8. 90 of the Evidence Act states that the Court 
may draw the presumption referred to in the sec¬ 
tion and not that- it must draw the presumption, and 
in many cases it would be most dangerous 
to draw the presumption that, a document was 
genuine merely because it was thirty years old 
according to the recitals in the document and came 
from proper custody. It is open to the Court in 
such a case to mark the document, as an exhibit 
without requiring formal proof and then consider 
having regard to the evidence and the surrounding 
circumstances whether it. was or was not genuine. 
61 L.W. 193=1948 M.W.N. 201=A.I.R. 1948 
Mad. 388= (1948) 1 M.L.J. 215. 

-S. 90—Ancient document—Copy of docu¬ 
ment found to be 30 years old—Presumption. 

Where a. copy of the document is produced in evi¬ 
dence and the same is found to he 30 years old, 
'the onH presumption under 8. 90 is that? the 
signatures authenticating the cony are genuine. 
A.I P. 1946 A}}. 389=1946 O.W.N. (H.O.) 188 
=T.Iv.R. (1946). All. 178=223 Ind. Cas. 467. 


■-S. 90 — Ancient documents — Presumption 

as to genuinness—When drawn. 

In order to decide the genuineness of old docu¬ 
ments, the important consideration should be whe¬ 
ther they were acted upon or not or whether they 
were supported by possession or not. Too much 
importance cannot be attached to resemblance of 
signatures or to the opinion of experts about them. 
A.T.R. 1942 All. 425=1942 A.L.J. 449=1942 
A. W.R.H.C. 297=204 Ind. Cas. 540. 

-S. 90—Applicability — Copy more than 30 

years old produced from proper custody—Pre¬ 
sumption of due execution of original. 

If a. copy more than 30 years old is produced 
from proper custody, the signatures authenticate 
ing the copy may be presumed to be genuine; but 
the production of a copy is not in itself sufficient 
to justify any presumption of due execution of the 
original. A.I.R. 1941 Lah. 400=197 Ind. Cas.. 
581. 

-S. 90—Copy thirty years old — Presumption 

of execution of original. 

The production of a copy of a deed more than 
thirty years old raises no presumption as to the 
due execution of the original. A.I.R. 1940 All 
74=1939 A.L.J. 1023=1939 A.W.R. 884. 

- S. 90—Applicability — Ancient document— 

Copy thirty years old. 

A copy more than 30 years old, containing state¬ 
ment that, it is true copy and also signature of 
person signing original, produced from proper 
custody—Such copy is admissible. A.I.R. 1940 
Mad. 273=1939 M.W.N. 841. 

-S. 90—Scope of—Ancient documents — Pre 

sumption that contents of document are true 
8. 90, Evidence Act, only provides that docu¬ 
ments more than 30 years old coming from pro¬ 
per custody prove themselves, but it does not 
involve any presumption that the contents of the 
documents are true. A.I.R. 1939 Bom. 59=40 
Bom. L. B. 1262=1.L.R. (1939) Bom. 97=179 
Ind. Cas. 697. 

-S. 90 — Applicability — Ancient document— 

Presumption as to genuineness — Signatures of 
attesting witness and scribe. 

In order to raise a presumption of genuineness 
under 8. 90, Evidence Act, in respect of an 
ancient document, it is not necessary to prove the 
-signatures of the attesting witnesses or of the 
scribe, because, if everything is proved, there 
would be no need to presume anything. A.I.R- 
1939 Oudh 96=1939 O.W.N. 1=1939 A.W.R. 7 
=14 Luck. 393=179 Ind. Cas. 596. 


-S. 90—Applicability—Char Sanads executed 

as early as 1251 B. S. and 1269 B. S.—Presum¬ 
ption. 

A presumption under 8. 90 as to genuineness of 
ancient documents atfches to char sdnads executed 
ns early as 1251 B. S. and 1269 B. S. The mere 
fact that no reference is made to them in other 


documents is not sufficient to rebut the presump¬ 
tion. A.I.R. 1938 Cal. 763=67 C.L.J. 111=182 
Ind. Cas. 413. 

-S. 90 —- School register — Presumption — 

Person making entry not produced as witness— 
Effect. 

A school register which is more than thirty years 
old and produced from proper custody, attaches t° 
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itself a presumption of genuineness and tlie fact 
that the person responsible for the entries was not’ 
produced as a witness is immaterial. A. I. R. 
1936 Lah. 104=163 Ind. Cas. 81. 

■S. 90—Ancient document — Document bear¬ 


ing name of alleged executant by the pen of 
another. 

A document bearing the name of the alleged 
executant by the pen of another is a document pur¬ 
porting to have been executed by the executant to 
which, therefore, S. 90, Evidence Act, would apply. 
A I R. 1934 All. 529=3 A.W.R. 537=148 Ind.- 
Cas. 1172. 


-S. 90—Ancient document written by licensed 

stamp-vendor 55 years ago. 

Where a document itsell is written 55 years ago 
by a licensed stamp-vendor and comes out from 
proper custody, the benefit of S. 90, Evidence Act, 
can be claimed. A.I.R. 1934 Lah. 885=16 Lah. 
313=37 P.L.R. 592=155 Ind. Cas. 1064. 

S. 90—Ancient document — Presumption of 
genuineness—Pedigree table filed in preparation of 
khewat. 

Where a pedigree table had been filed for the 
purpose of preparation of khewat and it was a 
< ocument 30 years old and was produced from the 

V rrJ l A q 'S? ot . the first re e ular settlement: 

A t if’ c ° uld be P resum ed to be genuine., 

A.I.R. 1934 Oudh 210=148 Ind. Cas. 1041. 

—- S. 90 Applicability — Document signed for 
the executant by another—Presumption of autho- 

Evcn where an ancient document does not pur¬ 
port, to have been signed by the executant it, is 
•open to the Court to presume that the party who 
signed for the executant signed it with an authority 
from him. A. I. R. 1925 All. 1 (F.B.) Foil 
99 Ind. Cas. 759=A.I.R. 1927 All. 765. 

S. 90 Scope of—Presumption — Care and 
caution necessary — Registered documents thirty 
years old. 

If a Court is prepared to 'presume the genuine¬ 
ness of a document under S. 90 the question whe¬ 
ther the endorsement of the stamp-vendor thereon 
•sets out the true facts as to the name of the pur¬ 
chaser of the stamp and the object for which he 
wanted the stamped cadjan is not so much a ques¬ 
tion governed by S. 90 as by S. 114 an illustration 
to which provides that the regularity of offi- 
eml acts might be presumed. Tho presumption 
under 8 90 as to documents over thirty years old, 

has to be made with some care. In the case of 
registered documents such a presumption is very 
readily raised; and in the case of other documents 
unless by reason of their appearance or by reason 
or internal evidence there are some cogent con- 
siderations which recommended them to the favour 
or the Court, the Court is not bound to raise such 
a presumption usually. 69 Ind. Cas. 289=14 M. 

Al®-, 1921 MWN - 750=A.I.R. 1921 

Mud. 452c=41 M.L.J. 310. 

v 90 — Applicability — Ancient document 

wgned by another for an illiterate person—Pre- 
sumption. 

The preemption arising under 8. 90 of the Evi- 

6811 be a PP lied to a deed executed by an 
i literate person whose signature has been made 

8—F. Y. D .—30 
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bv some other person on his behalf. 52 Ind. 
‘’as. 314 (Cal.). 

- -S. 90—Copies of ancient document — Copy 

ancient—Presumption if applicable. 

The presumption mentioned in S. 90 of the Evi¬ 
dence Act. is applicable (o the copy produced which 
was more than thirty years old. 34 Cal. 1059 
'•’oil. 29 C.L.J. 577=52 Ind. Cas. 825. 

S. 90—Sale deed thirty years old—Genuine¬ 
ness — Evidence to prove, if necessary. 

A sale deed more than 30 years old is presumed 
l<> be genuine under S. 90 and no evidence to prove 
its genuineness need be given. 35 Ind. Cas. 598 
( All . ) , 

S. 90—Ancient document—Proof of genuine¬ 
ness. 

Xo proof of genuineness is required for a docu¬ 
ment thirty years old. 35 Ind. Cas. 598 (All.). 

S. 90—Presumption in case of copies thirty 
years old. y 

Tudor s. 90, a copy thirty years old, is pre¬ 
sumed by the Court, to be in the handwriting of 

i'r 1 1 ;,r cl t7°9 so ( S.T iting st purports * b - 


ftvJ 3 ' App'i^bi'ity - Pedigree extracted 
from settlement record — Presumption 

A pedigree extracted from the settlement record 

i'T S,ffned b * v , samc Persons named in the pedigree 
.e,ng more than 30 years old and coming from 
" ,e . P r »per cusfody can be presumed to be genuine 

»74 W (Oudh) ' he KVidC ’ ,CC A0t ' 21 lDd 

5d~ S r> ®°~ Ma .P s (private document) thirty years 
oI r;— Presum Pt«on under, scope of. 

nder S 90 the map only shows it was pre- 

are Vh ^ *'”* and ^ the offlce r whose signa- 
( Vb? does not establish its accuracy. 

37B 317=14 ° L J - 578=10 Cas. 

(b) Certified copies. 


conte S nts 9 ^d Ce exe fi c e u d tion OPy ° f docu ™”‘- p ™°f of 

tion n 'of a 'certified eonT E If denCe i ACt ’ the P rodn «- 
more than 30 roars old can nrA 06 *" 6114 which iB 

L J 226 ag - o21=A I R - 1950 Nag. 6=1949 N. 

—S 90—Applicability - Copy of lost docu- 
rr t 7^T ( !? Ump ? on as to genuineness of original 
thirty'^:,di-S^f . 01 ori e inaI —Copy not 

The production of a copy is not sufficient to 
justify the presumption of due execution of the 
original under S. 90 of the Evidence Act and 
mere production of a certified copy would not 
ordinarily relieve the person producing it from the 
necessity of producing evidence as regards the 
execution of the original. In suitable cases, how¬ 
ever, the presumption arising under S. 90 also 
apply to copies. If the copy produced under 8 65 

and admitted as secondary evidence is produced 
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from proper custody and is over 30 years old then 
the signatures authenticating the copy may be pre¬ 
sumed to be genuine. The copy would therefore 
l,e admissible ns evidence of the terms of the lost 
original being secondary evidence of the terms of 
the* original grant. If the copy is not itself over 
30 years old. 8. 90 cannot be invoked in proof of 
(ho original of that document. 50 Mys.H.C.R. 
.118=26 Mys.L.J. 121. 

_S. 90—Applicability — Production of certi¬ 
fied copy of registered deed—Presumption of exe¬ 
cution—If can be made. 

The statutory presumption under S. 90 of the 
Evidence Act cannot be made in respect of a docu¬ 
ment merely on production of its copy under S- 
65 (e) of the Act. Where the original is a 
registered document, and the copy produced is a 
certified copy, bearing the necessary endorsements 
of the Registering Officer before whom the execu¬ 
tant acknowledged the execution and was duly 
identified, the facts mentioned in the endorsement 
may be proved by the endorsement, the copy can 
be admitted in evidence as proof of the execution 
of (lie original. 224 Ind. Cas. 169=47 Bom. L.R. 
962=A.I.R. 1946 Bom. 193. 

-S. 90—Applicability — Document not before 

Court—Copies. 

The statutory presumption under S. 90, can be 
raised only with regard to the actual document 
produced before the Court. No presumption un¬ 
der the section can be raised with regard to the 
original document by the production of a certified 
copy of the same when the original is not before 
the Court. A.I.R. 1945 Bom. 319=47 Bom.L. 

R. 116=219 Ind. Cas. 427. 

-S. 90—Original document lost—Copy admit¬ 
ted as secondary evidence under S. 65—Presump¬ 
tion as to genuineness of original. 

Where the original document having been lost, 
jjts copy is admitted under 9. 65 of the Evidence 
Act, as secondary evidence of the original, the only 
presumption that can be drawn under S. 90, is that 
it is a correct copy of the original document, but 
whether the original document was a genuine 
document is a question which is capable of proof 
and it is not permissble to invoke the assistance of 

S. 90 of the Evidence Act, to prove the genuine¬ 
ness of the original by the production of the certi¬ 
fied copy. A.I.R. 1941 Oudh 433=1941 O.W.N. 
669=1941 R.D. 387=16 Luck. 778=1941 A.W. 
R. 408=194 Ind. Cas. 855. 

-Ss. 90 and 65—Copy admissible under S. 65 

—Presumption under S. 90. 

Where a copy is admissible under the provisions 
f 9. 65, Evidence Act, a presumption of correct¬ 
ness under the provisions of S. 90 of the Act can 
he drawn in respect of the copy as well. A.I.R. 
1941 Pesh. 89=197 Ind. Cas. 633=1941 Pesh. 
L.J. 89. 

-S. 90—Applicability — Copies—Original not 

produced. 

9. 90 does not apply where the original deed is 
not forthcoming and only a certified copy has been 
produced. A. I. R. 1939 Lah. 458=41 P.L R. 
376. 

-Ss. 90 and 65—Certified copies — Secondary 

evidence — Presumption of genuineness of origi¬ 
nal. 


Where certified copies of the documents proved! 
to have been weeded out. of by a Government office,, 
have been produced in evidence, such copies are, no- 
doubt, admissible under S. 65, Evidence Act for 
proving the contents of the original documents., 
But the genuineness of the original documents can¬ 
not be presumed under S. 90, Evidence Act. A. 
I.R. 1936 Oudh 298=1936 O.W.N. 619=12 Luck. 
568=162 Ind. Cas. 527. 


-Ss. 90 and 65—Copies, Secondary evidence— 

Presumption if applies. 

Tin* presumption under S. 90 in regard to docu¬ 
ments thirty years old arises in the case of copies: 
as well as of originals. A.I.R. 1935 Oudh 96= 
11 O.W.N. 1435=152 Ind. Cas. 861. 

-Ss. 90 and 65 — Applicability — Copy pro- 

• _ m t ' « 


duced— Original lost — Genuineness of original. 

S. 90, Evidence Act, cannot be so applied as to 
raise any presumption as to the genuineness, or due- 
execution of the original of a document which has 
been lost, and of which a copy is produced as 
secondary evidence under S. 65, Evidence Act. 
A.I.R. 1936 All. 298=1936 A.W.R. 65=1936 A. 
L.J. 161=162 Ind. Cas. 56. 

_S. 90—‘Where any document-is produced" 

—Scope of. 

The words “where any document... .is produced, 
as they stand, do not confine the application of 
9. 90 to cases in which the original document is 
actually produced before the Court. There is 
nothing in S. 90 to prevent the Court making a 
presumption of the genuineness of the original 
when a certified copy of a plaint is produced to* 
show acknowledgment for the purposes of limita¬ 
tion: A. I. R. 1923 Mad. 1 (F.B.), Eel. on. 
121 Ind. Cas. 273=6 O.W.N. 880=A.I.R. 1929* 
Ondli 483. 


-S. 90—Applicability — Certified (registra¬ 
tion) copy of mortgage deed—Secondary evidence- 
—Admissibility of S. 66. v 

The presumption allowed by S. 90 of the Evi¬ 
dence Act applies to the certified copy of the mort¬ 
gage deed. The original deed being* presumably 
in the possession of the defendants, the plaintiffs- 
were entitled to give secondary evidence of the- 
contents without notice to the defendants inasmuch- 
as thev must have known that they would be re- 
quired to produce it in the suit for redemption. 41 
All. 592=17 A.L.J. 711=1 U.P.L.R. (H.C.)- 
81=512 Ind. Cas. 275. 


(c) Copies. 

-S. 90—Document 30 years old—Presump¬ 
tion—If arises in cases of copies. 

The view expressed by the Full Bench in (1922) 
I.L.R. 46 Mad. 92 (F.B.), that the presump¬ 
tion under S. 90 of the Evidence Act with regard 
! to documents 30 years old arises in the case of 
copies as well as originals, and that if a copy is 
found to be a true copy a presumption may be 
the genuineness of the original itself is no longer- 
good law. The party relying on such a copy must 
prove the execution of the original in some way 
known to law, at least by approved circumstantial 
evidence. (1929) 56 M.L.J. 730: L.R. 56 I.A. 
146: I.L.R. 52 Mad. 453 (P.C.) and (1935) 69 1 
M.L.J. 225: L.R. 62 I.A. 180: I.L.R. 57 All. 
494 (P.C.), followed. 1950 M.W.N. 368=63 L- 


933 


934 


EVIDENCE ACT (1872), S. 90—1. Applicability and Scope. 


W. 588=A.I.R. 1950 Mad. 634=(1950) 1 M.L. 
J. 720. 

-S. 90—Applicability—Copies. 

The presumption allowed by S. 90, Evidence Act, 
lmS no application in the case of a copy. A.I.R. 
1944 All. 5=1943 A.W.R.H.C. 256=1944 A.L. 
J. 9=1944 O.W.N.H.C. 10=1.L.R. (1944) All. 
9=210 Ind. Cas. 540. 


-S. 90—Applicability — Certified copy of 

receipt—Presumption under. 

A certified copy of receipt more than thirty years 
old, is inadmissible in evidence in the absence of 
any indication of (lie record from which it was 
obtained. \ T o presumption can be made in favour 
of a copy of a document under S. 90 of the Evi- 
deiice Act. 16 N.L.R. 106=55 Ind. Cas. 426. 


-S. 90—Applicability — Document must be 

before Court—Copy not sufficient. 

9. 90, Evidence Act, clearly requires the produc¬ 
tion in the Court of the particular document in 
regard to which the Court may make the statutory 
presumption. A. I. R. 1935 P.C. 132=1935 A. 
L.J. 847=39 C.W.N. 1057=1 B.R. 761=69 M. 
L.J. 225=42 M. L. W. 231=16 P.L.T. 669= 
1935 A.W.R. 879=37 Bom.L.R. 805=37 P. L. 
R. 614=1935 O.W.N. 759=1935 M.W.N. 768= 
57 All. 494=62 I.A. 180=156 Ind. Cas. 864 (P. 
C.). 

[Impliedly overrules: 

(1) A. I. R. 1919 All. 232=41 All. 592=51 
Ind. Cas. 275. 

(2) 22 All. 294. 

(3) 5 Cal. 886=6 C.L.R. 199. 

(4) A.I.R. 1934 Nag. 67=30 Nag.L.R. 155.] 

- S. 90— Applicability—Copies — Copy not 

thirty years old-—Presumption. 

Tho presumption contained in S. 90, Evidence 
Act, cannot apply to a copy that is not itself 30 
years old. A.I.R. 1940 Nag. 382=1940 N.L.J. 
437=193 Ind. Cas. 41. 

_S. 90—Copies produced—Presumption as to 

genuineness or due execution of original. 

No presumption can be drawn under S. 90, Evi¬ 
dence Act, as to the genuineness or due execution of 
the original, a copy of which is put on record and 
no proof of the original is given. A.I.R. 1936 
Bom. 301=38 Bom.L.R. 593=164 Ind. Cas. 703 

( 2 ). 

-S. 90—Copies—Certified copy not thirty 

years old—Presumption. 

Where the certified copy of a document is not 
thirty years old, the presumption under S. 90, 
Evidence Act cannot be raised in respect of it. 
A.I.R. 1936 Lah. 788=166 Ind. Cas. 647. 


■S. 90—Applicability — True copies of th( 
original document—Presumption. 

The presumption arising under S. 90, Evidenc 
Act, as to the due execution and attestation of i 
document 30 years old is equally applicable to tb 
copies as to the originals when the copy is prove< 

be an ^ *° Py 0f the or iginal. A.I.B. 193- 
^r'L 67 ^ 30 Na S- L - R - 155=148 Ind. Cas. 561 

[Overrules A.I.R. 1918 Nag. 114=15 Nag.L 
R. 192=53 Ind. Cas. 947.] 

Umpicdiy overruled in A. I. R. 1935 P. C 
182.1 


-S. 90— Copies. 

Court may presume genuineness of signature 
authenticating a copy. 117 Ind. Cas. 507=33 C., 
W.N. 578=52 Mad. 453=29 M. L. W. 804=31 

756=49 C.L.J. 566=56 I. A. 146= 
1929 M.W.N. 553=A.I.B. 1929 P. C. 115=56 
M.L.J. 730 (P.C.). 


- S. 90—Applicability — Copies — Original 

document not before Court 

No presumption can be made under S. 90, Evi¬ 
dence Act in favour of any document which itself 
is not produced before the court invited to make 
vhe presumption. Tho produel ion of a copy is 
insufficient. 5 Cal. 886; 22 All. 294: 93 P.R. 
1910: 21 M.L.J. 981. Diss. The rule of pre¬ 
sumption embodied in S. 90, is one to 1 »o applied 
with exceeding caution in India. 15 N. L. R. 
192=53 Ind. Cas. 947. 

-S. 90—Copies of ancient document. 

The presumption contained in S. 90 of the Evi¬ 
dence Act applies not only to original documents 
but also to copies thereof. 22 All. 294, Foil. 29 
M.L.J. 772=2 L.W. 509=29 Ind. Cas. 386. 

-S. 90—Copies of ancient document. 

The presumption as to the genuineness of an 
ancient document can be drawn where the original 
has been lost but its copy has been produced. 21 
M.L.J. 981 = 12 Ind. Cas. 453. 

-S 90—Copies of ancient document. 

A court can accept a copy in evidence and 
apply the presumption under S. 90 to it* 18 Ind. 
Cas. 250 (Oudh). 

(d) Documents not signed or anonymous. 

-S. 90—Applicability — Document bearing no 

signature or mark nor purporting to be written 
by any one but bearing only a seal — Presum¬ 
ption of genuineness — If arises. 

The presumption available under S. 90 of the 
Evidence Act applies on|ly if the document in 
question purports to have been ‘signed’ by some¬ 
body or if it purports to be in the handwriting of 
somebody. The presumption does not apply to 
the genuineness of a seal which the document- 
bears, when such document does not purport to 
have been ‘signed’ or written by anybody and the 
presumption cannot therefore avail such a docu¬ 
ment which purports to bear only a seal without 
any signature or mark. A.I.R. 1935 Oudh 289; 
1937 Oudh 194; 1942 Oudh 374, rel. on. I.L.R. 
(1949) Cut. 312. 

-S. 90—Old account books not signed—S. 90 

does not apply. 

S. 90 can have no application to unsigned ac¬ 
count books as in order to attract the operation 
of S. 90, the document must, have been signed. 
A.I.R. 1944 Lah. 58=45 P.L.R. 441=212 Ind. 

Cas. 416. 

-S. 90—Applicability — Old document not 

purporting to be in handwriting of or signed by 
any known person. 

Before a relevant statement is admitted into evi¬ 
dence, its authorship has to be proved. For that 
purpose, S. 90 is commonly relied upon in the case 
of old documents, the authorship of which cannot be 
proved b(y persons who knew the handwriting or 
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can recognize the signature of the maker. S. 90 
cannot, however, be relied upon for the proof of a 
document which does not purport to be in any known 
person's handwriting or to be signed by any known 
person. A.I.R. 1941 Mad. 602=53 M.L.W. 634 
= (1941) 1 M.L.J. 759=1941 M.W.N. 518=198 
Iud. Cas. 606. 

-S. 90—Pandah’s bahis are admissible under 

iS. 32 (5) and (6) and S. 90, Evidence Act, only if 
evidence is led to prove the identity, signature and 
handwriting of the writer. A.I.R. 1940 Lah. 245 
=190 Ind. Cas. 597. 

-S. 90—Applicability — Document — Not 

signed. 

A document which does not even purport to be 
signed by the executants is inadmissible in evidence 
in spite of the fact that it is more than 30 years 
Old. A.I.R. 1939 Lah. 285=41 P.L.R. 108=182 
Tnd. Cas. 1008. 

-S. 90—Applicability — Presumption — Ano¬ 
nymous documents. 

S. 90 does not lay down that there is any pre¬ 
sumption regarding anonymous documents the writer 
of which is not. known. The English rule that an 
ancient document proves itself is not applicable in its 
full exfont in India in view of the very precise terms 
of S. 90. Hence where an entry in ancient docu-, 
ment is not signed by the person who wrote it and 
there is nothing from which one can say that parti» 
cular person purports to have written it, except a 
general statement that it is kept amongst the family 
records as a record of the family’s transactions, 
the document cannot be taken to be properly proved 
by virtue of presumption under S. 90. A.I.R. 1939 
Mad. 926=1939 M.W.N. 946=(1939) 2 M.L.J. 593 
=50 M.L.W. 527. 

-S. 90—Party tendering document unable to 

say by whom it was written—Admissibility of. 

a. 90 of the Evidence Act, does not contemplate 
*that where a party tendering a document is unable 
( to say who prepared or signed it, or where 
the document itself does not purport to show 
who prepared or signed it, the mere fact of the docu¬ 
ment being more than thirty years old makes it ad¬ 
missible without proof. A.I.R. 1937 Oudh 353 
=1937 O.W.N. 179=1937 R.D. 88=166 Ind. Cas. 
930. 


or attested, that it was duly executed and attested 
by the person by whom it purports to be so executed 
and attested. But S. 90 of the Evidence Act, makes 
no provision for any presumption in regard to seals, 
and a seal cannot be regarded as a signature within 
the meaning of the definition contained in the Gene¬ 
ral Clauses Act- A.I.R. 1937 Oudh 194=1936 O. 
W.N. 768=1936 R.D. 408=12 Luck. 400=164 Ind. 
Cas. 494. 

- S. 90— Applicability — Unsigned deed—Seal 

affixed—No evidence as to actual affixing of seal— 
Presumption. 

Where there was no signature or endorsement of the 
author of a grant in the deed and no evidence to show 
that the person alleged to be its author actually affix¬ 
ed his seal on the deed or got it affixed by some one 
under his order: 

Held, that the impressions of the seals could not be 
held to be the impressions of the genuine seal and 
the document could not be presumed to be genuine. 
A.I.R. 1937 Oudh 194=1936 O.W.N. 768=1936 R. 
D. 408=164 Ind. Cas. 494=12 Luck. 400. 

-S. 90— Applicability to Imami letters (writer 

not known). 

In tho case of imaginary persons like Imams, there 
can be no question of signatures and handwriting, 
and an attempt to apply S. 90 to such documents is 
merely futile. A.I.R. 1935 Nag. 156=157 Ind. 
Cas. 302. 

-S. 90—Scope of — Presumption in regard to 

seals. 

S. 90 makes no provision for any presumption in 
regard to seals, nor can a seal be regarded as signa¬ 
ture under the definition contained in the General 
Clauses Act- A.I.R. 1935 Oudh 289=1935 O.W.N. 
387=1935 R.D. 171=11 Luck. 35=154 Ind. Cas. 
965. 

-S. 90 — Applicability of — Presumption— 

Unsigned accounts. 

There is no presumption under S. 90 with regard 
to unsigned accounts not purporting to be in the 
handwriting of any particular persons. 33 M.L.J. 
84, Foil. 124 Ind. Cas. 609=A.I.R. 1930 Nag. 
225. 

-S. 90 — Applicability — Document not signed 

nor sealed. 


-S. 90—Applicability — Documents — No 

names of executant, scribe or witness — Presump¬ 
tion. 

The presumption referred to in S. 90, Evidence 
Act, is of a limited character and applies only to the 
signature or handwriting. Where, however, there are 
no names of executant, scribe or witness, the section 
cannot avail to prove the document, merely because 
it. happens to be more than 30 years old or is produ¬ 
ced from custody which the Court may consider pro¬ 
per. A.I.R. 1942 Cal. 309=74 C.Lij. 574=46 C. 
W.N. 309=200 Ind. Cas. 749. 

-S. 90—Scope of—Document merely sealed 

not signed. 

All that S. 90 of the Evidence Act lays down is 
that where a document, is proved to be 36 years old 
and is produced from proper custody, the Court may 
presume that the signafu^ and every other part of 
the docu. nt. which p'-r^c* _ to be in the handwrit¬ 
ing of n,y particular person, is in that person’s 
handwriting, and, in the case of a document executed 


S. 90 of the Evidence Act does not apply to old 
papers filed in the case which are neither signed nor 
sealed nor purported to be in the handwriting of any 
particular person. 40 Ind. Cas. 450 (Cal.). 


-S. 90—Applicability — Document thirty 

years old—Author not known—Not admissible. 

Where a party producing a document more than 30 
years old cannot show and the document itself does 
not purport to show who prepared or signed it, the 
mere fact of the document being more than 30 yeaTS 
old does not make it admissible without proof under 
a. 90 of the Evidence Act. 3 Pat. L.J. 306--4 
Pat. L.W. 213=(1918) P.H.C.C. 145=44 Ind. 
Cas. 422. 

-Ss. 90 and 114—Unsigned accounts—Appli 

cability of section 90. 

Neither S. 90 nor S. 114 enables the Court to P T0- 
sume that unsigned accounts more than a century 
old, which do not purport to be in the handwriting 
of any particular person or persons, were written 
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authorised accountants. 33 M.L.J. 84=41 Ind. 
Cas. 788. 

2. Computation of period. 

-S. 90—Computation of period of thirty years 

—From what date to be reckoned. 

The period of thirty years, under S. 90, Evidence 
Act, is to be reckoned, not from the date upon which 
the deed is filed in Court but from the date on which 
it having been tendered in evidence, its genuineness 
or otherwise becomes subject of proof. 169 Ind. 
Cas. 402=39 P.L.R. 340. 

-S. 90—Computation of period of thirty years 

—From what date to be reckoned. 

Under S. 90, Evidence Act, the period of 30 years 
is to be reckoned, not from the date upon which the 
deed is filed in Court but from the date on which, it 
having been tendered in evidence, genuineness or 
otherwise becomes the subject of proof. A. I. R. 
1936 P.C. 15=1936 O.W.N. 10=38 Bom. L.R. 330 
=63 I.A. 85=40 C. W. N. 226=38 P. L. R. 19 
=43 M.L.W. 107=1936 A.W.R. 45=1936 M.W. 
N. 22=2 B.R. 207=1936 A.L.J. 84=70 M.L.J. 
206=19 N.L.J. 29=63 C.L.J. 29=160 Ind. Cas. 
29 (P.C.)'. 

-S. 90—Computation of period—From what 

date. 

30 years should be counted from the date of its 
genuineness being subjected to proof. 82 Ind. Cas. 
487=A.I.R. 1925 Mad. 184. 

-S. 90—Computation of period—Date of pro¬ 
duction is immaterial. 

Date of production is immaterial—Date of chal¬ 
lenging genuineness is to be looked to. 75 Ind. Cas. 
57=4 Lah. 233=6 L.L.J. 97=A.I.R. 1924 Lah. 
145. 

-S. 90—Computation of thirty years—Time of 

hearing. 

Under S. 90 of the Evidence Act the Court can 
presume the genuineness of a document thirty years 
old not on the date of the suit or on the date of its 
production but on the date when arguments were 
heard. 6 O.L.J. 615=54 Ind. Cas. 368. 

-S. 90—Computation of thirty years. 

The period of thirty years under S. 90, must be 
reckoned aB from the date on which the genuineness 
or otherwise of the document becomes the subject of 
proof and not from the date of suit- 146 P.W.R. 
1917=42 Ind. Cas. 80. 

-S. 90—Document not thirty years old when 

suit, was dismissed for default of appearance—Thirty 
years old af, the trial after restoration—Evidence' 
let in proof—Disbelieved by Court—Presumption of 
genuineness not drawn— Held justified under the cir¬ 
cumstances. 12 A.L.J. 507=25 Ind. Cas. 412. 

3. Custody. 

-S. 90—Custody—Proper custody explained. 

The deed relating to the affairs of the family, in 
which every member is evenly interested, has to be 
placed in the custody of some one and there can be 
no better custodian than the mother to whom all the 

sons are alike and who is evenly interested in all. 
A.I.R. 1946 All. 67=1945 A.L.J. 426=1. L. B. 
(1946) All. 130. 


-S. 90—Deeds more than 30 years old pro¬ 
duced as instances of custom—Proper custody— 
Not essential. 

I 11 ;i case where the deeds more than 30 years old 
are being produced as instances and not as founda¬ 
tion of title, the Court should accept all the deeds 
more than 30 years old irrespective of the fact, whe¬ 
ther they 001110 from proper custody or not. A.I. 
R. 1939 Lah. 152=41 P.L.R. 670 — 181 Ind. Cas. 
703. 

-S. 90—Old will of 1899 produced by person 

not named therein in probate proceedings in 1907 
—His custody not accounted for—Subsequent pro¬ 
duction—Genuineness. 

A will alleged to have been made by the testator 
in 1899, was first, produced by a person who was not 
named in the will, in the probate proceedings in 
1907. It was not known, how lie came in possession 
of it- It was subsequently produced in 1930, in 
some proceedings: 

TTWd, that the presumption under S. 90, Evidence 
Act, ns to its genuineness could not. arise, since 
there was nothing to show that it was produced in the 
probate proceedings from proper custody. A.I.R. 
1937 Lali. 786=40 P.L.R. 82=176 Ind. Cas. 262. 

-S 90 —Ancient document—No signature but 

mere mark—Presumption—Proper custody—Find¬ 
ing of fact—Interference. 

The presumption under S. 90, Evidence Act, can 
be drawn even if tho person claiming title under the 
document in question is out of possession or has not 
actually signed or thumb-marked thq. document him¬ 
self. As regards the question of possession, it is 
for the Court to decide in each case whether the cus¬ 
tody from which the document is produced is or is 
not proper and if it considers the custody to be 
proper, it can raise the presumption. Where a pre¬ 
sumption has been drawn under S. 90, Evidence Act, 
not arbitrarily or as a matter of course but after 
considering various cicumstances, there is no justi¬ 
fication for interfering on second appeal with the 
discretion of the lower Court. A.I.R. 1932 Lah. 
43 = 32 P.L.R. 626=134 Ind. Cas. 296. 

- S. 90—Custody — Question of fact in e-tch 

case. 

The question whether the custody is proper or not 
cannot be determined by any general principles but 
5s one, as the law declares it. to be determined on the 
facts “of the particular case. ” 126 Tnd. Cas. 19. 

-S. 90—Custody—Duty to prove, it was pro¬ 
per custody. 

Mere production of an ancient document by a party 
affords no pnpper custody and it is for the party pro¬ 
ducing’ it to explain how the document came to be 
in his custodv. 124 Ind. Cas. 609=A.T.R. 1930 
Nag. 225. 

- S. 90--Partition papers—Collectorate, if pro¬ 
per custody. 

Collectorate is not normally a proper custodian 
for a chitta relating apparently to a private parti¬ 
tion among certain persons or certain property. 90 
Ind. Cas. 722=A.I.R. 1926 Cal. 370. 

- S. 90—Proof of custody. 

If a party cannot explain properly how he came 
to possess a document, the custody of the document 
is not. clearly proved. 23 C.W.N. 201=50 Ind. 
Cas. 222. 
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-S. 90—Proper custody—Legitimate origin. 

Although a person appointed manager by the Court 
of the property of an insane person ought to restore 
a document in his possession as such manager to the 
proprietor when he is removed from the management, 
ilis failure to do so does uot, having regard to the 
explanation in S. 90, make the custody of the docu¬ 
ment improper within the meaning of the Evidence 
Act. 090(5) 3 C.L.J. 306=10 C.W.N. 738=33 
Cal. 511. 

--S. 90--Custody-Legitimate and not the best 

is the test of. 

Per Tinny, J. —It. is not necessary that the docu¬ 
ment should be found in the best and most proper 
place of deposit, and the section read with the ex¬ 
planation attached thereto seems to insist only on a 
satisfactory account- of the origin of the custody 
and not on the history of its continuance. (1902) 
27 B. 452=5 Bom.L.R. 144. 


4. Discretion of Court. 


-S. 90—Discretion to draw presumptions. 

Court is not bound to draw the presumption under 
S. 90, Evidence Act. It has a discretion in the 
matter. A.T.R. 1938 All. 345=1938 A.W.R. 234 
=175 Ind. Cas. 594. 

-S. 90—Discretion of Court to presume 

genuineness. 

In the case of documents purporting or proved to 
be thirty years old and produced from proper cus¬ 
tody, R. 90 of the Evidence Act allows the Court 
discretion to presume that the signature and every 
other part, of such documents, which purport to be 
in the handwriting of any particular person, is jn 
that person’s handwriting, and in the case of a docu¬ 
ment executed or attested, that it was duly execu¬ 
ted and attested by the persons by whom it purports 
to be executed and attested. Under the General 
Clauses Act (IX of 1897) the word “sign” includes 
mark with reference to a person who is unable to 
write his name. A.I.R. 1935 Oudh 289=1935 O. 

W.N. 387=1935 R.D. 171=11 Luck. 35=154 Ind. 
Cas. 965. 

-;S. 90—Presumption as to genuineness—Dis¬ 
cretion of Court. 

The raising of a presumption under as to the 
genuineness of a document is a matter which is emi¬ 
nently within the discretion of the trial Court. A. 

T.R. 1935 Oudh 96=11 O.W.N. 1435=152 Ind. 
Cas. 861. 


“—90—Presumption under — Discretion of 
Court. 

Whether genuineness of a document over 30 years 
old and produced from proper custody should be pre¬ 
sumed under S. 90 or not is a matter which is with- 
in the discretion of the Court below. 114 Ind 
Cas. 307 (Oudh). 


S. 90—Scope—Raising of presumption—Di; 
cretion of Court. 

The wording of S. 90 shows that it is not. compu 
sory upon any Court before whom a document pu 
porting or proved to be 30 years old is produced, 
presume that, the said document is genuine. Th: 
section only gives a discretion to the Court that 
under the circumstances established in a case 
considers proper to raine such presumption it cr 
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-S. 90—Document thirty years old—Court if 

bound to accept contents of. 

Court, is not bound to presume the correctness of 
every statement in a document thirty years old. 98 
Ind. Cas. 1021=A.I.R. 1927 Cal. 229. 

-S. 90—Discretion — Presumption under—Ap¬ 
plication of—Caution. 

Presumption must he cautiously applied—In proper 
cases presumption may be relied on, whether the 
document forms foundation of party’s title or it is 
sought to be used as evidence. 11 Cal. 539 and 29 
Cal. 740, Foil. 98 Ind. Cas. 147=31 C.W.N. 215 
=A.I.R. 1927 Cal. 102. 

-S. 90—Raising of presumption under—Discre¬ 
tionary—Evidence let in and found against. 

The presumption referred to in S. 90 is one which 
the Court is not bound to make and notwithstanding 
that the elements mentioned in that section are satis¬ 
fied the Court may require the document to be prov¬ 
ed in the ordinary manner. 26 All. 581 (P.C.), 
Rel. on. Where the plaintiffs do not rely upon such 
presumption but adduce evidence in order to prove 
the genuineness of a document but such evidence is 
disbelieved by the Court, they cannot complain if 
such presumption was not made by the Court- 104 
Ind. Cas. 219=55 Cal. 210=A.I.R. 1927 Cal. 870. 

-S. 90—Discretion of Court—Refusal to draw 

presumption when evidence is available. 

Direct evidence available—Presumption under S. 
90 may bo refused to be drawn. 61 Ind. Cas. ,125= 
8 O.L.J. 23=A.I.R. 1921 Oudh 55. , 

-S. 90—Discretion of Court—Question regard¬ 
ing presumption. 

Any question regarding the presumption to be made 
in favour of the genuineness of a document under S. 
90 is a matter eminently within the discretion of the 
Trial Court. 61 Ind. Cas. 959=8 O.L.J. 131—A. 
T.R. 1921 Oudh 36.. 

_ S. 90 —Discretion—Presumption — Proof un- 

satisfactory. 

It is not open to a party to rely on the Jpreeump- 
tion under S. 90 of the Evidence Act and also 0 
proof; and the Court may presume a deed to oe 
genuine even though it is not satisfied with the evi¬ 
dence tendered to prove its execution. 6 O.Ij.J. 
20=1 U.P.L.R. (P.C.) 23=49 Ind. Cas. 419. 

_S. 90—Ancient document—Presumption—Dis¬ 
cretion of Court. 

R. 90 does not lay down any rule whether or not 
in the circumstances the Court will make the pre¬ 
sumption contemplated. Where the original is not 
proved to be lost or to have been missing or to be 
in the custody of any person who declined to produce 
it, no presumption regarding such original can be 
raised. 19 O.C. 92=36 Ind. Cas. 629. 

-S. 90—Discretion—Presumption of genuine¬ 
ness—When not to be drawn. 

No presumption could be raised under S. 90 of the 
Act. where the history of the document shows that it 
was attacked as a forgery many years before. 20 
Trnl. Cas. 62 (Oudh). 

-S. 90—Discretion— Presumption — Genuine¬ 
ness—Practice. 

In practice a Court does not generally decide whe¬ 
ther it will make the presumption under S. 90 of the 
Evidence Act. or not, until all the evidence in the 
case is before it. The mere fact that the Court has 
allowed evidence to be given about the proof of ® 
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•deed, does not. preclude it from making the presump¬ 
tion under S. 90. 10 A.L.J. 87=16 Ind. Cas. 

483. 

-S. 90—Discretion—Caution. 

The presumption of genuineness in respect of a 
document, alleged to be more than 30 years old must 
be applied with great caution. 82 P.L.R. 1909 
=88 P.W.R. 1909=4 Ind. Cas. 923. 

— S. 90—Ancient documents -Proper custody— 
Presumption—Discretion. 

It is in the discretion of the court to presume the 
genuineness of documents more than 30 years old ; 
but it should be exercised not arbitrarily but in con¬ 
formity with principles of law and justice. While 
tbe P resurn Pb° n should be applied cautiously, care 
rshould be taken not to perpetrate injustice by rejecting 
documents from proper custody capriciously or for in¬ 
adequate reasons. The mere raising of the question 
of the genuineness of such documents does not exclude 
the presumption, for it is then that it will at all be needed. 
When the court has, after consideration, thrown the 
•onus against one party or another, he must prove his 
-case as to the document or fail. If the document is 
presumed to be genuine, it will be taken as dulv proved 
•until it is disproved by rebutting evidence. The mere 
fact of the ancient document being sealed instead of 
signed is no ground to refuse to presume the document 
to be genuine. ( 1902 ) 29 C. 740 . 

-S. 90—Discretion of Court—Question of pre¬ 
sumption. 

The presumption allowed by S. 90 of the Indian 
Evidence Act, 1872 , is not a presumption which the 
court is bound to make ; but the court has an absolute 
judicial discretion to say whether in any particular 
case it is so satisfied as to the execution of a document 
that it will allow the presumption to take the place 
of specific evidence as to the signatures which the docu¬ 
ment purports to bear. 1901 A.W.N. 28 . 

——90—Presumption— Question of—Discretion 
•of Court. 

The question whether to raise a presumption or not, 
is one for the court to determine, which is a matter for 
judicial discretion. ( 1905 ) 2 C.L.J. 592 . 

5. Duty of Court. 


which are challenged as fabricated, such a process ol 
comparison by the Court upon its own initiative and 
without the guidance of an expert and even with it, is, 
at all times, hazardous and recognizably inconclusive. 
A.I.R. 1938 Rom. 257 = jo Bom.L.R. 202=175 Ind. 
Cas. 361. 

-S. 90—Duty of Court—Deeds produced for the 

first time— Basis of proprietor of rights—Pre¬ 
sumptions under—Executants authority. 

Courts should be very careful about raising any 
presumption under S. 90 of the Evidence Act, in lavour 
of deeds which arc produced practically for the first 
time during the trial of suits in which proprietary rights 
are set up on the basis of those deeds. 

A presumption under S. 90 of the Evidence Act only 
extends to the genuineness of the document, but docs 
not go further to the extend of holding that the docu¬ 
ment was in fact executed by a person possessed of the 
requisite authority. A.I.R. >937 Oudh 353 =I 937 
O.W.N. 179=1937 R D. 88=166 Ind. Cas. 930. 

-S. 90 —Duty of Court—Presumption—Neces¬ 
sity of applying with caution. 

The rule of presumption under S. 90, Evidence Act 
must be applied with exceeding caution in India where 
forgery and fraud cannot be said to be of rare occur¬ 
rence. Less credit should be given to ancient documents 
which are unsupported by any evidence that might 
free them from the suspicion of being fabricated. The 
Courts should be very careful about raising any presump¬ 
tion under S. 90 of the Evidence Act in favour of old 
deeds of shankalap which are produced practically for 
the first time during the trial of suits in which under¬ 
proprietary rights are set up on the basis of those deeds. 
A.I.R. 1937 Oudh 194= 1936 O.W.N. 768=1936 R.D. 
408=12 Luck. 400=164 Ind. Cas. 494. 

-S. 90 —Record of Rights—Presumption of pos¬ 
session. 

The facts that a Record of Rights was prepared more 
than thirty years ago does not, in any way, affect the 
presumption attaching to it is in law. The presump¬ 
tion is a rebuttable one and it is open to the Magis¬ 
trate to find upon the evidence if the presumption has 
been rebutted. He is not justified in wholly excluding 
the document from consideration. A.I.R. 1934 Pat - 
86 = 35 Cr.L.J. 481 = 15 P.L.T. 147= >3 Pa t. I 53 = 
147 Ind. Cas. 774. 


S. 90 Duty of Court—Document relied b' 
party—Custody—Origin of possession—Duty o 
■Court-Court, if can, on its own initiative, com 
pare handwriting with other documents, no 
challenged as fabricated without aid of experts 

t ,^u,P reS T T Pti0 u und 7 S - 9 °’ Evidence Act, is re 
buttable. It is to be made at the discretion of the Couri 
The presumption bang based on the rule of expediency 
unless the surrounding circumstances satisfied the Cour 
that the documents were produced from proper custody 
it would be unsound to admit them. The provision 
in S. 90, read with the Explanation insist on a satis 
lactory account of the origin of the possession bein 
given by the party relying upon the documents. Th 
custody might Hoi be m the strictest sense legal custody 

^ :, W ^ ether , U . 0ri / ,nated m ri £ ht or wrong, the origii 
ust be explained. The Court must, therefore, e'xa 
Tnine the surrounding circumstances tending to cstablisl 
me co nnection 0 f th e party producing t he documcn 
wmi the person with whom the documents should natu 

VC F° r l ^ at purpose, contemporar 

events assume importance. The Courts’ action wi 

“? flu * nc * d fa y their appreciation in raisin 

"SESST* appraising the value to be attac 6e< 

J he Judge compares the handwriting wit 
the other documents which are produced before him am 


_S. 90 —Duty of Court—Consideration of evi¬ 
dence before accepting document. 

Documents more than 30 years old—Genuineness 
disputed—Court should consider external and internal 
evidence for basing presumption of proper signature 
and execution. 123 Ind. Cas. 492 = 31 Bom.L.R. 1279 
= A.I.R. 1930 Bom. 39 . 

_ S. go—Duty of Court—Documents thirty 

years old—Admissibility—Care and caution. 

Considerable care and caution should be exercised 
in accepting documents, more than 3 ^ years old. Ac- 
ceptance of genuineness of the document by th v ' parties 
many years ago, is a matter in its favour. 241 P.L.R. 
1913=143 and 204 P.W.R. 1913 = »9 r «d. Cas. 964 . 

_S. 90 —Duty of Court—Presumption—Caution— 

Evidence ali unde. 

Before a Court can presume a document to be genuine 
under S. 90 of the Act it should be satisfied aliunde that 
there is a good ground for accepting it as a true docu¬ 
ment. 81 P.R. 1913 = 321 PL.R. 1913 = 211 P.W.R. 

> 9 > 3 == 20 Ind. Cas. 868 . 

6. Evidentiary value. 

-S. 90 —Principle of—Applicability to ancient 

transactions—Recital as to necessity—Value in 
evidence. 
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In cases of ancient transactions, it must be presumed 
that the alienation was lawful. The difficulty lies in 
fixing the length of time that would be necessary to 
justify the application of that presumption. On die 
principle underlying S. 90 Evidence Act relating to 
documents 30 years old, the presumption in favour of 
existence of necessity may well be applied to transfers 
more than 30 years old provided that the original parties 
and witnesses to it are not available, at the trial for bear¬ 
ing testimony to the circumstances in which the transac¬ 
tion was concluded. The presumption will operate with 
greater force in a case where the reversioner fails to 
bring a declaratory suit during the lifetime of the alie¬ 
nor. It would not be unreasonable to assume that 
the failure to sue for declaration was due to the ex¬ 
istence of evidence proving necessity and die Courts 
would b< justified in placing the onus on die reversio¬ 
ners of proving absence of legal necessity. A.I.R. 1941 
Nag- 79— 1 9-4 1 N.L.J. 142 = 1 .L.R. ( 1941 ) Nag. 124 = 
192 Ind. Gas. 826 . 

- S. 90 — Principle underlying—Long interval 

between execution of deed and suit challenging it— 
Evidentiary value of recitals in deed. 

If the deeds were challenged at the time or near the 
date of their execution, so that independent evidence 
would be available, the recitals would deserve but slight 
consideration and certainly should not be accepted as 
proof of the facts. But as time goes by and all the ori¬ 
ginal parties to the transaction and all those who could 
have given evidence on the relevant points have grown 
old or passed away, a recital consistent with the pro¬ 
bability and circumstances of the case, assumes greater 
importance and cannot lightly be set aside. 
A.I.R. 1940 All. 433=1940 A.L.J. 479=1940 A.W.R. 
434= *91 Ind Cas. 786 . 

;S. 90 —Deed of transfer—Recitals regarding 
consideration — Transaction taking place 60 years 
back and parties to the transaction dead—Rectial may 
be relied upon as reliable piece of evidence regarding 
me passing of consideration but asja rule recital in a 
deed of transfer is no evidence to prove the payment 
of consideration. A.I.R. 1940 All. 101=1930 A.W.R. 
o7 2 —i939 A.L.J. 1056=186 Ind. Cas. 515 . 

f 

;- S - 9n—Principle of—Recital in old deed—Value 

in evidence. 

As time goes by and all the original parties to the 
transaction and all those who could have given evidence 
on the relevant points have grown old or passed away, 
a recital m a deed consistent with the probability 
and circumstances of the case assumes greater importance, 
and cannot lightly be set aside. It may be sufficient 
eivdence to support the deed. A.I.R. 1943 All. 1009 

oon 935 AL, J* ,I 9= 4 A.W.R. 990=153 Ind. Cas. 


-— S . 90 -A—Ancient deed—Recitals as to neces 
sity—Value in evidence. 

With regard to the value of recitals of necessity ii 

ancient documents executed by limited owners, it i: 

necessary to distinguish the sort of evidence which i 

™ , ava j 1labl <- when both die vendor and die vendei 

and j OI \° f evidencc which may still b( 

bmh rhl ? ,T gard ;\ ^ necessity for the loan. Whei 
both the vendor and vendee are dead, and the transac 

ahle one > evidence will not be usually avail 
b e on this point unless possibly the evidence of som< 
other person from whom the vendee made enquires 
Iherefore, such rentals can be used as evidence to thi: 
extent even though ffie attestors are alive and havi 
been examined A.I.R. 1934 Mad. 169 = 66 M L T 
342 = 39 M.L.W. 701 = 150 Ind. Cas. 1137 . ' J 


-S. 90—Recitals of ancient document—Evi¬ 
dence of correctness of statements in. 

The recitals in a document executed 40 years ago- 
can be treated as cogent evidence of the correctness 
of the statements made therein. A.I.R. 1934 Nag. 
222 = 31 Nag.L.R. 113=152 Ind. Cas. 362 . 

- s - 9 °—Document executed by pardanashin 

lady—“ Duly executed and attested ”, meaning of— 
Scope of presumption under—Value of. 

The words “ duly executed and attested ” in S. 90 , 
Evidence Act, merely mean execution and attestation, 
according to the formalities prescribed by law. The 
question whether the document has been explained to- 
the executant and whether she has fully understood 
the importance and effect of it, is hardly a question of 
execution. Where, therefore, a plaintiff founds his 
title on a sale-deed executed by a pardanashin lady, he 
must establish by positive evidence that the document 
was sufficiently explained to her and was understood 
by her, this being not a matter which can be presumed 
under S. 90 , Evidence Act. A.I.R. 1933 Oudh 170 ' 
( 2 ) =10 O.W.N. 147=8 Luck. 538=150 Ind. Cas. 

346 - 

-S. 90—Ancient deed executed by pardanashin 

lady—Presumption of due execution-—Value of. 

Under S. 90 , Evidence Act, the trial Court is en¬ 
titled to make a presumption of genuineness in the case 
of ancient documents and the discretion of the trial 
Court cannot be questioned in appeal. 

But the words “ duly executed and attested ” merely 
mean execution and attestation according to the for¬ 
malities prescribed by law. The question whether 
the document has been explained to the exe¬ 
cutant and whether she has fully understood the import 
and effect of it, is hardly a question of execution and 
it is not, therefore, open to the Court, in the case of an 
ancient document executed by a pardanashin lady, to 
make a presumption that the document was executed 
by the lady ‘ intelligently * i.e.y with full knowledge 
and comprehension. 

The question whether the transaction was free from 
all attempt at undue influence is also not one on which 
evidence can be dispensed with and in respect of which 
any presumption can be made under S. 90 , Evidence 
Act. A.I.R. 1931 Oudh 103=5 Luck. 526=8 O.W.N, 
55= *30 Ind. Cas. 861 . 

-S. 90—Evidentiary value of ancient documents. 

Mere production of an ancient document unless 
supported by some corroborative evidence of acting 
under it is not entitled to any weight. An ancient 
deed must be corroborated by evidence of ancient or 
modem corresponding enjoyment or by other equivalent 
or explanatory proof; it is then presumed to have cons¬ 
tituted part of the actual transfer of property mentioned, 
because this is the usual course of such transactions, 
i.e. t though absence of proof of possession does not affect 
its admissibility, it undoubtedly affects the weight to 
be attached to the document. 89 Ind. Cas. 747=4 2 
C.L.J. 14 =A.I.R. 1925 Cal. 1189 . 

7. Extent of presumption. 

-S. 90—Presumption under—If extends to due 

attestation by attestors thereof. 

Ordinarily the presumption under S. 90 , Evidence 
Act, would include due attestation by the persons by 
whom the document purports to be attested. If a docu¬ 
ment 30 years old shows that certain persons witnessed 
it in token of its execution by its maker, and it is produced 
from proper custody the Court can presume “ due ’* 
attestation. It is not however, necessary that the en¬ 
dorsement of attestation should also state that the at¬ 
testor saw the executant sign and that he attested in 
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the presence of the executant, so as to raise the presump¬ 
tion of due attestation. A.I.R. 1949 All. 733 . 

-S. 90—Document thirty years old—Presump¬ 
tion—Extent of—Deed not bearing signature of 
executant—Effect of. 

The Courts should be very careful about raising any 
presumption under S. 90 of the Evidence Act in favour 
of old deeds of Shankalap which are produced practi¬ 
cally for the first time during the trial of suits in which 
under-proprietary rights are set up on the basis of those 
deeds. But where the deeds in question do not purport 
to have been signed or even marked by the executants, 
they cannot be held to be really executed by the persons 
by whom they are alleged to have been executed. 

The presumption that arises under S. 90 of the Evi¬ 
dence Act, only extends to the genuineness of the old 
documents coming from proper custody ; it does not 
further go to extent of holding that the document was 
in fact executed by persons possessed of the requisite 
authority. A.I.R. 1932 Oudh 227=9 O.YV.N. 379 
= 8 Luck. 18=138 Ind. Cas. 513 . 

- S. 90—Ancient document—Presumption— Ex¬ 
tent. 

Where the presumption of execution of the document 
arises in favour of a party under S. 90 , Evidence Act, 
that presumption extends to this also that the mark put 
on the same indicated that the document was signed 
by the executant by a sort of symbolic writing which is 
to be taken to be the signature in the absence of proof to 
the contrary. A.I.R. 1931 Cal. 596 = 58 Cal. 686 = 
a ?33 Ind. Cas. 696 . 

-S. 90—Presumption—If extends to accuracy of 

contents. 

If a document purporting to be 30 years old is not 
duly tendered, proved or exhibited, S. 90 cannot be cure 
the defect. That section only gives discretion to Courts 
to dispense with proof as to the execution of a document. 
It raised no presumption whatever as regards the oc- 
curacy of the document and cannot be used so as to 
dispense with formal proof of the contents of the document. 
iii Ind. Cas. 361 = A.I.R. 1929 Lah. 78 . 

-S. 90—Extent of presumption. 

The presumption of genuineness of a document 30 years 
old can only dispense with the necessity of its proof, but 
the question of sufficiency of evidence is not affected there¬ 
by. 95 Ind. Cas. 26 i=A.I.R. 1926 All. 537 . 

-S. 90—Presumption of authority to execute. 

Presumption of genuineness include presumption of 
execution’s authority. A.I.R. 1925 All. 1 (F.B.), Foil! 
97 Ind. Cas. 292=49 All. 55=24 A.L.J. g 20 = A.I.R. 
1927 All. 231 . 

-S. 90—Presumption of authority of scribe to 

sign for. 

The presumption permitted by S. 90 in the case of a 
document purporting to be 30 years old, includes the 
presumption that when the signature of the executant 
purports to have been made by the pen of the scribe, the 
latter was duly authorized to sign for him. 13 A.L.J. 921 
and 15 A.L.J. 121 , Overruled. 83 Ind. Cas. 5 =All. 31 = 

22 A.L.J. 857=5 L.R.A. Civ. 775 =A.I.R. 1925 All. 1 

(F.B.). 

S. _ 90— Grant — Presumption — Executant’s 
authority—Surrounding circumstances. 

The application of S. 90 does not justify the inference 
that the documents, which are established to be genuine, 
were in fact executed by persons of the requisite authority, 
but when a grant has been in operation for a long series 
of years, it may be impossible to adduce direct evidence 
of authority. In such a contingency the court may draw 
an inference from all the surrounding circumstances. 

Wher e the grantee and his successors in interest from 
generat ion to generation had been in possession for more 


than 70 years and the grantor had taken no steps to eject 
the grantees. 

Held, that the burden shifts upon the Zamindar plain¬ 
tiff to prove how he came to acquiesce in the long possess¬ 
ion of the grantee and his successors, and if no evidence, 
forthcoming from his side the grants must be presumed to 
have been made by persons who possessed the requisite 
authority. 80 Ind. Cas. 628 = 27 C.W.N. 964=A.I.R. 
1924 Cal. 236. 

-S. 90 — Presumption—Authority of executant 

to sign for principal. 

The presumption under S. 90 of the Evidence Act., 
only exonerates the plaintiff from calling executant for 
the purpose of proving that he signed the document for 
the principal. He must prove that executant had au¬ 
thority from the principal to sign his name. 85 Ind. Cas. 
221=50 Cal. 526 = A.I.R. 1924 Cal. 82. 

-S. 90—Presumption—If extends to scribe to 

authority from executant. 

Although in the case of sale-deeds more than 50 year 
old, the presumption of law is that they were executed by 
the persons who purported to execute them, there is no> 
presumption that the scribe who signed these documents 
for the executants had authority from the executants to do 
so. 15 A.L.J. 121 and 60 Ind. Cas. 96 , Foil. 73 Ind. 
Cas. 989 =A.I.R. 1923 All. 420 . 

-S 90—Presumption—If extends to authority 

to sign. 

When another person signs for an illiterate executant,, 
there is no necessary presumption in law that the person 
who signed had an authority to sign. 61 Ind. Cas. 125 , 
= 8 O.L.J. 23 = A.I.R. 1921 Oudh. 55 . 

-S. 90—Nature of presumption—Document more 

than 30 years old—Proof of execution—Authority 
to sign—T. P. Act, S. 59. 

Though a mortgage purporting to be more dian 30 years, 
old was not executed by the mortgagors at all but die 
scribe on behalf of the executants, the Court could presume 
under S. 90 of the Evidence Act that the signature was 
in the handwriting of the scribe and was executed by him 
but not that he had authority from the mortgagors to sign 
their names upon the document. The document was 
not admissible in evidence widiout such proof. 13 . 
A.L.J. 921=30 Ind. Cas. 908 . 

-S. 90—Presumption under—If extends to- 

authority of executant. 

The authority of the person making a grant, the genui¬ 
neness whereof is presumed by the Court under S. 90 , is 
not proved by that section. 20 C.W.N. 643 = 23 C.L.J. 
583 = 23 C.L.J. 583 = 35 Ind. Cas. 298 . 

-S. 90—Presumption under—If extends to- 

authority of executants to bind principal. 

S. 90 establishes simply that an ancient document was 
executed by the person whose signature it purports to 
bear, but it cannot prove the authority of the executants 
to bind the landlord. 3 C. 557 ; 6 C. 209 , Rel. on. 15 
C.L.J. 220=16 C.W.N. 567=13 Ind. Cas. 606 . 

-S. 90—Old document—Presumption of genuine¬ 
ness—Circumstances raising doubts—Effect on. 

The Court may presume the genuineness of a document 
more than thirty years old, if it be produced from proper 
custody but the effect of the presumption may be weakened, 
by circumstances which tend to raise doubts as to its- 
authenticity. ( 1907 ) 7 C.L.J. 615 . 

8. Interference in appeal. 

-S. 90—Interference in appeal—Presumption. 

under, from copy—Question of law. 

Whether a presumption under S. 90 can be raised 
from a copy of the document is a question of law and it can- 
therefore, be urged at any stage of the litigation, A.I.R. 
1946 Bom. 193=47 Bom.L.R. 962 = 224 Ind. Cas. 169. 
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-S. 90—Old document bearing seals but no 

signature—Presumption—Interference. 


Where there are strong reasons to doubt the genuine¬ 
ness of a document which, though more than 30 years 
old, bears only seals and no signature, the Appellate 
Court would not draw a presumption about its genuine¬ 
ness which the trial Court refused to do. A.I.R. 1942 
Oudh 374--1942 O.W.N. 225=17 Luck. 805=199 Ind. 
Cas. 776. 


-S. 90—Trial Court not exercising discretion 

arbitrarily—Interference by Appellate Court. 

Where the trial Court has not in any way acted arbit¬ 
rarily in exercising the discretion which it is entitled to 
exercise under S. 90 of the Evi. Act, the Appellate Court 
should not interfere with the exercise of that discretion. 
A I R. 1939 Oudh 96=1939 O.W.N. 1 = 14 Luck. 393 = 
197 Inch Cas. 596. 


S. 90—Presumption.—Lower Court drawing 
presumption—Interference. 

It can be presumed under S. 90, Evidence Act, that the 
testator had a sound disposing state of mind while execu¬ 
ting the will. Where a presumption has been raised by a 
trial Court under that section, a Court of Appeal will be 
slow to Interfere with the exercise of the lower Court ’ 
discretion : 


Held , however, that the circumstances of the case clearly 
called for definite proof of the testator’s mental capacity 
when the will was signed. A.I.R. 1938 Lah. 55=176 
Ind. Cas. 801. 


-S. 90 —Second appeal—Question of title—Lower 

Court erroneously relying on copy in respect of which pre¬ 
sumption under S. 90, Evidence Act cannot be made— 
The High Court can remand the case or arrive at finding 
itself—Certified copy not thirty years old—Presumption 
under S. 90, Evi. Act cannot be raised in resptet of it. 
A.I.R. 1936 Lah. 788=166 Ind. Cas. 647. 

S. 90—Discretion—Presumption—Appeal. 

The raising of a presumption under S. 90, Evidence 
Act, as to the genuineness of a document is a matter for 
judicial discretion and where the trial Court has not 
exercised a proper discretion in raising the presumption o 1 
the genuineness of a document, ordinarily it is not proper 
for the Appellate Court to overrule the discretion of the 
trial Court, but where it is constrained to do so, the party 
producing the document should be given an opportunity 
•of supporting the presumption as to the genuineness of 
the document A.I.R. 1935 Oudh 482=1935 O.W.N' 
H 45 —*56 Ind. Cas. 983. 


— S. 90—-Interference with discretion of lowe 
t_.ourt in the matter of raising presumption. 

Ordinarily, the Appellate Court would be slow t 
interfere with the discretion exercised by the lower Corn 
m the matter of raising presumption under S. 90 of th 
Evidence Act but the discretion allowed by this section is 
juchoa 1 discretion which has to be exercised on sound It 
gal principles and after due regard to all the evidence an 

Zt'T i nCeS ’ n WhC V he A PP ella « Court is convince 
r lv wbhiT? Court .^ as c . xe rcised its discretion arbitra 
rny without due consideration of all the relevant facts an 

circumstances of the case, it has to be held that th 

disnuted^o^ ^ bCCn P ? perly exercised and that th 
disputed documents are such that their genuineness shoul 

X m P fTn d - AXR - '933 Oudh 2 g 8 9 ~5 aw N 
387=1935 R.D. 171 = .. Luck. 35=<54 Ind. Cas. 96; 

. S 'f 9 °r DiSC - rCtion of * rial Court—Wron. exei 
cse of discretion -Procedure on appeal. 

Evidenced? " " 0t ° f a Preemption under S. c 

discrcti ™ but " 

-ciaTdiscretkm ? id not exercise a Proper jud 

duJCretl<m m raising the presumption of the genuin 


ness of the document and admitting it in evidence 
without calling on the plaintiffs to prove it, it would not be 
proper on appeal to overrule the discretion of the trial 
Court to raise the presumption arising under S. 90 and to 
reject the document, without sending the case back for 
re-trial and giving the party producing the document an 
opportunity of supporting the presumption. A.I.R. 1933 
AH. 443=1933 A.L.J. 907=145 Ind.Cas. 147 . 

- S. 90—Ancient document—Admission by trial 

Court—Interference. 

When a document has once been admitted in evi¬ 
dence under S. 90 of the Evidence Act by the trial Court, 
the Appellate Court is, as a rule, slow in interfering with 
the discretion exercised by the trial Court in admitting 
the document and it is only in those rare cases when that 
discretion has been, on the face of it, perversely exercised 
that an Appellate Court would set aside the finding of the 
Judge of the trial Court and eliminate the document from 
consideration in the stage of appeal. A.I.R. 1933 Lah- 
347 = 34 P. L.R. 356=142 Ind.Cas. 13 . 

-S. 90—Interference in appeal. 

It is at the discretion of the trying Judge either to raise 
or not to raise the presumption arising under S. 9 o. 
And the Court of Appeal cannot overrule his exercise 
of discretion in that matter without sending the case 
back for retrial. 108 Ind. Cas. 546 = 7 Pat. 245 = 9 P*L/T. 
I 23 = A.I.R. 1929 Pat. 51 . )f(1 

-S. 90—Presumption of genuineness by trial 

Court—Interference in appeal. 

In a suit for redemption of the Othis the question was 
whether the documents evidencing them were genuine. 
The trial Court presumed that they were genuine, but 
the first appellate Court refused to draw the presump¬ 
tion and considered that the evidence was not sufficient 
to establish the genuineness of the documents, 

Held , that it was open to the lower Appellate Court to 
refuse to draw the presumption under S. 90 and to form 
an independent opinion upon the evidence as to the 
genuineness of the documents, as the trial Court did not 
record and communicate to the party affected before the 
opportunity for receiving evidence had passed, that it 
was prepared to make the presumption under the section 
and that the party was shut out from adducing further 
evidence. 37 Mad. 455 , Foil. 108 Ind. Cas. 412 (Mad.). 

- S. 90—Presumption—Arbitrary exercised of 

discretion—Interference in second appeal. 

The exercise of the discretion under S. 90 may be 
challenged in second appeal where it is shown that the 
exercise was made arbitrarily and not on judicial grounds. 
93 Ind. Cas. 13=13 O.L.J. 456 =A.I.R. 1926 Oudh 362 . 

-S. 9 o—Discretion not prima facie unsound 

No interference in second appeal. 

Where the lower Court for reasons not prima facie 
unsound had refused to raise the presumption of genuine¬ 
ness under S. 90 . 

Held , that the High Court should not interfere in second 
appeal. 69 Ind. Cas. 289=14 M.L.W. 416 = 19 21 
M.W.N. 75 o=A.I.R. 1921 Mad. 456=41 M.L.J. 310 . 

- S. 90—Presumption—Question of law for fact. 

Per Sankaran Nair, J. —The presumption as to genuine¬ 
ness of a document 30 years old under S. 90 is one of 
fact and the High Court cannot interfere in second appeal 
with a finding given on it by the Lower Court. 
Per Tyabji. J. —The presumption is one of law and the 
High Court can see if the finding is correct. 26 A. 581 > 
17 C.W.N. 108 , Foil. 26 Ind. Cas. 117 (Mad.). 

~ Ss. 90—Presumption drawn by trial Court— 
Not to be lightly interfered with in appeal. 

The presumptions dra wn by the Court of first instance 
especially when it concerns the admissibility of a docu¬ 
ment under S. 90 of the nnddence Act should not be 
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lightly treated by the Court of appeal. 31 Ind. Cas. 
579 (Mad.). 

-S. 90—Discretion of Court—Question of cus¬ 
tody—Interference in appeal. 

The question of custody of a document under S. 90 ol 
the Evidence Act is one to be decided upon circumstances 
of each case and the Appellate Court will be slow to in¬ 
terfere with the discretion of the lower Court in the matter 
23 Ind. Cas. 773 (Cal.). 

-S. 90 —Appellate Court’s interference. 

The presumption under S. 90 is one in which the C.ou rt 
has to exercise its discretion with the due care and one <* 
it has been exercised an appellate Court will be very slow 
to interfere. 57 P.VV.R. 1918 = 44 Ind. Cas. 559 . 

-S. 90—Appellate Court’s interference. 

Though in the first Court the presumption under S. 
■90 of the Evidence Act regarding the genuineness of a 
document is drawn and the document is filed, an Appellate 
Court is not bound to draw such a presumption. 37 
Mad. 455=11 M.L.T. 69 = 22 M.L.J. 217 =^ 912 ) M.W. 
N. 117=14 Ind. Cas. 394 . 

-S. 90—Presumption—Discretion of Court 

.Interference by High Court. 

Under S. 90 a Court has got a discretion to use the 
general presumption as to the genuineness of a document 
more than thirty years old and produced from proper 
custody. But it can call for proof of the execution thereof if 
there is evidence to doubt its genuineness. 26 A. 581 at p. 
586, Rel. Where a Lower Appellate Court does not give 
reasons for its views as to the applicability of the presump¬ 
tion under S. 90 of the Evidence Act, the High Court 
will interfere in second appeal. 11 C. 539 Rel. on. 
15 C.L.J. 7=17 C.W.N. 108=13 Ind. Cas. 120 . 

-S. 90—Discretion of Court—Interference by 

Privy Council. 

The Judicial Committee would always be extremely 
slow to overrule the discretion exercised by a judge under 
S. 90 of the Evidence Act. ( 1904 ) 26 A. 581 =9 C.W.N. 
105=6 Bom.L.R. 750=30 I.A. 217 (P.C.). 

9. Presumption when arises. 

-S. 90—Presumptions under—Production of 

■certified copies—If gives rise to. 

No presumption under S. 90 , Evidence Act, can be 
raised on the basis of the certified copies. The mere 
production of the certified copies does not relieve the 
person producing them from the necessity of producing 
evidence as regards the execution of the originals. A.I.R. 
1939 Lah. 273 = 41 P.L.R. 377 ( 2 ) = i 87 lnd. Cas. 848 . 

-S. 90—Presumption under—Execution and 

contents—Production of 30 years old copy—If 
gives rise to. 

The execution and contents of a lost ancient docu¬ 
ment cannot be proved merely by the production of a 
copy, which itself is over 30 years old; but this copy, 
considered with the other evidence, may give rise to a 
presumption as to the genuineness of the original. A.I.R. 
1937 Lah. 920=175 Ind. Cas. 755 . 

-S. 90—Presumption under—Entries in bah is 

of priests—When raised. 

In relation to the entries in the bahis of the priests, pre¬ 
sumption under S. 90 , Evidence Act, will be permissible 
to the Court only if evidence is led to prove the identity, 
-signature and handwriting of the writer ; otherwise it 
will neither be possible to determine the age of the docu¬ 
ment nor to presume that the signature and every other 
part of the document alleged to be in the handwriting 
of a particular person is in that person’s handwriting. 
In cases where no signatures appear on the face of the 
document and it is not alleged who the writer is, S. 90 will 
not come into play at all. A.I.R. 1937 Lah. 599=39 
P.L.R. 37o=I.L.R. ( 1937 ) Lah. 732=173 Ind. Cas. 779 . 


-S. 90 —Presumption under— Application—Con¬ 
siderations. 

The rule of presumption laid down in S. 90, Evidence 
Act, must be applied with great caution and ancient 
documents which arc unsupported by any evidence that 
might free them from the suspicion of being fabricated 
should not be acted upon and where the lower Courts 
have exorcised their discretion after considering all the 
circumstances, the diserctionjwill not be lightly interfered 
with. A.I.R. 1937 Lah. 17 = 38 P.L.R. 322=166 Ind. 
Cas. 882. 

-S. 90—Presumption as to genuineness When 

raised Corroboration by evidence. 

The mere production of an ancient document, unless 
supported by some corroborative evidence of acting 
under it, is not entitled to any weight. An ancient deed 
must be corroborated by evidence of ancient or modern 
corresponding enjoyment or by other equivalent or 
explanatory proof; it is then presumed to have constituted 
part of the actual transfer of the property mentioned and 
the Court may then make the presumption under S. 90 
of the Evidence Act. A.I.R. 1937 Oudh 353 =I 937 
O.W.N. 179=1937 R.D. 88=166 Ind. Cas. 930. 

- S. 90—Presumption as to genuineness Essen¬ 
tials to be proved. 

No legal presumption can arise as to the genuineness 
of a document more than 30 years old, merely upon proof 
that it was produced from the records of Court in which 
it had been filed at some time previous, and it must be 
shown that the document had been so filed in order to the 
adjudication of some question of which that Court had 
cognizance, and which had come under the cognizance 
of such Court. The Court cannot assume that the im¬ 
pression of a seal on an old document is the impression 
of the genuine seal of the person purported to have execu¬ 
ted it. A.I.R. 1937 Oudh 194=1936 O.W.N. 768 = 
1936 R.D. 408=12 Luck. 400=164 Ind. Cas. 494. 

- S. 90—Document signed by another on behalf 

of executant—Presumption that he was authorised. 

Where the agreement bears the signature of the alleged 
executant and purports to have been signed and executed 
by another on behalf of the alleged executant, there is 
nothing in the terms of S. 90 to justify a presumption that 
the other person had been authorised by the alleged execu¬ 
tant to sign or execute the document on his behalf. 
A.I.R. 1936 Oudh 170=1936 O.W.N. 298=12 Luck. 98 
= 161 Ind. Cas. 269. 

-S. 90—Presumptions—When raised. 

How far presumptions are permissible to fill in the 
details which have been obliterated by time is a matter 
of degree, but where a sale was made nearly 30 years 
before suit and all the parties to the transaction were 
dead, it is impossible to expect full and detailed evidence 
of all the circumstances that gave rise to the transaction 
and presumptions can be drawn. A.I.R. 1934 Nag. 
106 = 30 Nag. L.R. 192= 148 Ind. Cas. 1033. 

-S. 90—Presumption—When arises—Pedigree 

satisfying conditions of Ss. 32 (6) and 90. 

Where relationship as described in a genealogical 
tree is corroborated in material parts by evidence on 
record and it prima facie satisfies all the conditions pres¬ 
cribed by S. 32 (6) and S. 90, presumption ought to be 
made in favour of its genuineness. 105 Ind. Cas. 81 = 
A.I.R. 1928 Nag. 20. 

-S. 90—Presumption—When arises. 

Where all the executants are dead, the scribe is dead, 
the persons who purport to have been the attesting witness¬ 
es are dead, the Registrar, before whom the deed was 
registered is also dead, there is a strong case for apply the 
presumption under S. 90. 105 Ind. Cas. 581=4 O.W.N. 
g 65 = A.I.R. 1927 Oudh 510. 
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- S. 90 —When a document is suspicious, on the face 

of it, and when the very place of importance has been 
erased and re-written, presumption unde S. 90 does not 
arise. 95 Ind. Cas. 26 i=A.I.R. 1926 All. 537 . 

— -—S. 90—Presumption under—Raising of. 

The document was more than 30 years old and was 
produced from proper custody and all the witnesses 
were dead. 

Held , that the presumption must be made under S. 90 
of the Evidence Act that the attestation was duly made. 
85 Ind. Cas. 509=12 O.L.J. 1=28 O.C. 8 = A.I.R. 1925 
Oudh 337 . 

- S. 90—Ancient document—Production from 

proper custody—Presumption under. 

Though the mere fact of a certain document having 
been produced from a Court where it had been filed does 
not necessarily bring that document within the require¬ 
ments of S. 90 , yet, the question depends upon the 
circumstances of each particular case. 

The document was 54 years old and was submitted to 
the Magistrate and Collector with the express purpose that 
he might take the necessary steps in order to bring the 
estate under the management of the Court of Wards. 
The Collector recorded an order which did not throw any 
doubt upon the genuineness of the document. 

Held, that the Court was entitled to accept the docu¬ 
ment, as presumably genuine under provisions of S. 90 . 
94 Ind. Cas. 814=4 Pat. 67 = A.I.R. 1925 Pat. 442 . 

- S. 90—Mortgage-deed more than fifty years 

old produced from proper custody presumed to 
be genuine. 

In a redemption suits plaintiff’s ancestor was shown 
to have been in possession in 1840 and the mortgage deed 
was executed in 1872 and was registered. It was 
produced by a person who was admittedly one of the 
alleged mortgagees. The mark of the executant was 
made by the village patwari who also signed before the 
Sub-Registrar. An old witness examined to prove the 
execution of the deed was discredited. 

Held, that still the deed should be deemed to be genuine 
and that the presumption mentioned in S. 90 , Evidence 
Act, should be used in its favour. 79 Ind. Cas. 405 = 
A.I.R. 1924 All. 869 . 

S. 90— Document duly registered by executan ts 
and over thirty years old is admissible where there is no 
reason to doubt its genuineness. 31 All. 482 , Foil. 75 
Ind. Cas. 93 t=A.I.R. 1924 All. 832 . 

~ S. 90—Ancient document—Proof of considera¬ 
tion .recited not sufficient—Presumption as to 
genuinness. 

If one is dealing with a document some thirty-five years 
old the mere fact that the proof of consideration is not at 
all satisfactory, is by itself a slender ground for holding that 
the document known to have come into existence was 
entirely unreal. 81 Ind. Cas. 493=51 Cal. 135=39 C.L. 
J. 38 o=A.I.R. 1924 Cal. 693 . 

-S. 90—Execution of a deed by another for an 
illiterate person held proved from Registration 
endorsement. 

One G, executed a sale-deed but he being illiterate it 
was signed by one D, for G. The deed was registered and 
its execution was admitted byG, before the Registration 
Officer. It was more than thirty years old and was produ¬ 
ced from proper custody. 

Held, that the Court was justified in drawing a presump¬ 
tion from the registration endorsement that G, had autho¬ 
rised D to sign on his behalf. 80 Ind. Cas. 457= 10 O L 
J. 643 -= A.I.R. 1924 Oudh 265 . 


-S. 90—Presumption—If arises—Document not 

dated. 

Where a document is undated, no presumption can be 
drawn under S. 90 , as it cannot be said that it is thirty 
years old. It must then be proved in the ordinary way. 
73 Ind. Cas. 66=18 M.L.W. 404=1923 M.W.N. 454 = 
A.I.R. 1923 Mad. 674 . 

-S. 90—Ancient document never questioned 

till suit—Consideration may be presumed. 

The passing of consideration for a document which is 
more than 30 years old and which was never questioned 
till suit should be take as proved even if the direct evi¬ 
dence is not as strong as might be naturally expected in¬ 
respect of recent transactions. 70 Ind. Cas. 759 = 15 M.L. 
W. 28 g = A.I.R. 1921 Mad. 624=42 M.L.J. 339 . 

-S. 90—Ancient documents—Proper custody— 

Admission without proof. 

Where the documents are ancient documents, 60 years 
old, and have been produced from proper custody, that is, 
from the custody of the lessees who are in possession of the 
mouza under those documents, the presumption under S. 
90 afforded to 30 years old documents will apply to them 
and they can be admitted without proof. 1921 P.H.CC. 
49 =A.I.R. 1921 Pat. 379 . 

10. Secondary evidence. 

-S. 90—Secondary evidence. 

Where a party relies upon the certified copy of a docu¬ 
ment, before any presumption as to genuineness of the 
original can be made under S. 90 , it is incumbent on the 
party to lay the foundation by leading secondary evi¬ 
dence under S. 65 . 22 All. 294 ; 41 All. 592 ; 6 Cal. 
720 and 14 Cal. 486 (P.C.) followed. A.I.R. 1930 All. 
550=1930 Al.L.J. 1003=125 Ind. Cas. 460 . 

- S. 90 —Where documents are filed,as being copie of 

documents more than thirty years old which came from 
proper custody, the presumption, arising under S. 90 , as 
to their genuineness might be made by the Court. 2 L.W. 
509 followed. 74 Ind. Cas. 35=16 M.L.W. 839 = 
32 M.L.T. 89 =A.I.R. 1923 Mad. 163 . 

-S. 90—Applicability—Copies—Presumption of 

genuineness of original, when made. 

The presumption under S. 90 applies to copies as well 
as to originals. If the copy is proved to be a true copy 
presumption in favour of the genuineness of the original 
can be made. 16 M.L.W'. 462 = 31 M.L.T. 347= *9 22 
M.W.N. 614=46 Mad. 92 =A.I.R. 1923 Mad. i=7° 
Ind. Cas. 729 (F.B.). 

-S. 90—Presumption under—Application of 

Where copy alone is produced. •*’ 

Original document could not be produced—Secondary 
evidence produced—Presumption applies. 44 All. 683 = 
A.I.R. 1922 All. 321 . 

-S. 90—Presumption under—If applies—Origi¬ 
nal not produced. 

Section 90 may apply even to a case where the original 
documents is not produced. 63 Ind. Cas. 518=33 C.L.J. 
382 =A.I.R. 1921 Ca. 334 . 

-S. 90—Unimpeachable document—Ownershp 

of property in ancient period—Evidence 1® 
unimpeachable old documents is conclusive. 

When the question arises as regards the ownership of 
property in some ancient period the evidence afforded 
by some unimpeachable ancient documents should be 
accepted beyond question. 96 Ind. Cas. 1011=49 Mad. 

349= >926 M.W.N. 897 =A.I.R. 1926 Mad. 706=5° 

M.L.J. 699 . 

-S. 90—Secondary evidence—Admissibility. 

S. go is not limited to cases in which the document 1 * 
actually produced in Court; secondary evidence of n® 
ancient document is therefore admissible without proof 
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of the execution of the original when the document is 
shown to have been lost and to have been last heard of 
in proper custody. 93 P.R. 1910=128 P.W.R. 1910 = 
186 P.L.R. 1910=8 Ind. Cas. 353. 

-S. 90 and S. 65—Copy of ancient document. 

Copy of a document is not admissible under S. 90 un¬ 
less the original is proved to have been lost or destroyed. 
7 M.L.T. 117= (1910) M.W.N. 547 = 5 Ind - Cas. 827. 

xi. Will (ancient). 

-S. 90—Presumption under—Whether extends 

to due execution of document. 

If a document evidencing a will comes from proper 
custody and is more than 30 years old, a presumption ari¬ 
ses under S. 90 of the Evidence Act that it is a genuine 
document and is validly executed. The presumption also 
extends to the due execution of the will. A.I.R. 1948 
Sind 127. 

-S. 90—Will—Presumption of its due execution— 


Whether amounts to finding that attesting witnes¬ 
ses signed in testator’s presence—Succession Act, 
S. 63. 

As the affixing of the signature of the attesting witnesses 
in the presence of the testator is the ordinary mode of 
attesting a document, and is the mode by which attesta¬ 
tion is defined in S. 3 of the T.P. Act, where under S. 90, 
Evidence Act the presumption of due execution of a 
will is drawn, it necessrily amounts to a finding that the 
attesting witnesses signed in the presence of the testator. 
A.I.R. 1947 Pat. 449. 

-Ss. 90 and 114—Presumption under S. 90— 


If can be extended to the testamentary capacity 
of the testator. 

Where a will was more than thirty years old and was 
produced from proper custody on a question whether 
the presumption under S. 90 of the Evidence Act ex¬ 
tended to the testamentary capacity of the testators in 
addition to its actual execution and attestation. 

Held, that a party setting up a will is required to prove 
that the testator was of sound disposing state of mind 
when he made his will, but in the absence of any evidence 
as to the state of the testator’s mind, proof that he had 
executed a will rational in character in the presence of wit¬ 
nesses must lead to a presumption that he was of sound 
mind, and understood what he was about. This presump¬ 
tion can be justified under the express provisions of S. 90 
of the Evidence Act since a will cannot be said to be 
“duly” executed by a person who was not competent to 
executed it; and the presumption can be fortified under 
the more general provisions of S. 114 of the Act, since it 
is likely that a man who performs a solemn and rational 
act in the presence of witnesses is sane and understands 
what he is about. 73 I.A. 223 = 1 .L.R. ( 1946 ) Nag. 917 = 

1946 A.L.J. 472=1946 O.A. (P.C.) 179=13 B.R. 78 = 
51 C.W.N. 175=60 L.W. 5=1947 N.L.J. 106 = A.I.R. 

1947 P.C. 15=227 Ind. Cas. 195=1946 A.W.R. (P.C.) 
*79=1946 M.WN. 759=49 Bom.L.R. 231 = 1 .L.R. 
(1947) Kar. (P.C.) i78 = (i 94 6 ) 2 M.L.J. 453 (P.C.). 

—;—S. 90 —Applicability to wills—Will, more than 
thirty years old and produced from proper custody— 
Proper execution and attestation may be presumed. 
A.I.R. 1944 Cal. 241=47 C.W.N. 359 = 1 .L.R. ( 1943 ) 
1 Cal. 392=215 Ind.£Cas. 124 . 

~ S. go—Will—Registration copy of—Due execu¬ 
tion proved. 

The original will was not forthcoming but there was a 
copy rtadc on the Register of the Registration Office of 
which a certified copy had been produced. The endorse- 
on it waslto the effect that the executant having 
heard the contents word to word verified it and two of 
the attesting witnesses identified the executant and witness¬ 


ed the deed and the executant himself as well as those 
attesting witnesses were personally known to the Regis¬ 
tering Officer ; 

Held, that excluding S. 90 of the Evidence Act, the will 
of which it was the copy was validly executed. A.I.R. 
1938 Oudh. 69=1938 O.W.N. 67=13 Luck. 773=172 
Ind. Cas. 812 . 

- Ss. 90 , 32 — Will — Original not produced — 

Preseumption of fact as to genuineness—Ancient 
documents—Difficulty of adducing direct evidence 
of execution—Presumption. 

Although no presumption of law can be made under 
S. 90 , Evidence Act, as regard the genuineness of a docu¬ 
ment the original of which has not been produced in 
Court, yet the Court can make a presumption fact about 
its genuineness if such presumption is justified by the 
proved facts and circumstances of the case. In the 
case of an ancient document the original of which ha* 
been lost, it would be impossible to adduce any direct 
evidence of its execution and therefore for consideration 
of justice and equity, it is necessary to invoke every legiti¬ 
mate presumption which can be reasonably raised upon 
the facts and circumstances of the particular case. 

Held, that there could be no better or stronger evi¬ 
dence about the existence of the custom of exclusion of 
daughters in the family than the admission of the ances¬ 
tor in his will, and that die statement having been made 
betore any controversy had arisen, it was admissible un¬ 
der S. 32 , Evidence Act. A.I.R. 1936 Oudh 87 = 1935 
O.W.N. 1376=159 Ind. Cas. 780 . 

-S. 90—Executant depositng will with Registrar 

—Identification—Presumption. 

Where the executant of a will deposits it with the Regis¬ 
trar and the endorsement by the Registrar shows that the 
will was so deposited by the executant after indentifica- 
tion by two persons, a presumption as to execution arises 
under S. 90 , Evidence Act. The presumption does not 
cover the question of the disposing mind, onus of which 
lies on the persons propounding the will. A.I.R. 1933 
Lah. 53=145 Ind. Cas. 241 . 

-S. 90—Extent of presumption. 

The presumption arising under S. 90 applies even to 
the fact that the testator was in a sound disposing state of 
mind, for the phrase “duly executed ” if effect is to be 
given to the word “ duly ” means execution by a person 
legally competent to execute the document. A.I.R. 
1930 Mad. 744=127 Ind. Cas. 619 = 32 M.L.W. 584 
= 59 M.L.J. 461 . 

- S. 90—Will—Unregistered—Lost—Copy pro¬ 
duced—Genuineness of will—When presumed. 

The Court can presume the genuineness even of an 
unregistered document thirty years old from a copy of 
such document, if the original is proved to have been duly 
executed, and further it is also proved that the original is 
since list. But such a presumption can only be made after 
a careful consideration of all the circumstances of the case. 

A document which purported to be the Will was pro¬ 
duced in Court in 1897 , was referred to in the registered 
deed of gift in 1902 was made the basis of the public adop¬ 
tion in 1903 and was referred to in the deed of adoption. 
It was admitted to be genuine in litigation in 1901 and 
in other litigations from 1903 to 1909 , and mutation of 
names was made in the revenue Court on the basis of the 
adoption in 1910 . Yet since 1879 when testator dies un¬ 
til 1923 when this suit was filed, no suggestion was made 
by any one that a will had been forged or that the will 
produced in 1897 was a forged document. It was only 
when 44 speculator combined to take 192 shares of half 
the estate that the suit was launched. 

Held, that after a careful consideration of the whole of 
the evidence it ought to be accepted as proved that a wilj 
was executed and that the genuineness of that will woul^ 
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be presumed from the copy of it ; 16 Cal. 753 (P.C.), Follo¬ 
wed. 118 Ind. Cas. 134 — A.I.R. 1929 All. 561 . 

- S. 90 —Execution of will suspicious — Delay in 

probate—Presumption not made. 

A will purported to be executed in 1887 was brought 
to light lor the first time in 1907 when it was produced in a 
Court of Law. In 1910 an application for probate in 
respect of it was made by a brother of the present appli¬ 
cant but the application was ultimately withdrawn. At that 
time only one of the attesting witnesses was said to have 
been alive. Yet no further attempt was made to bring the 
Will into Court till some ten years later when even that 
witness was dead. There was no reasonable explanation 
about the delay after 1910 in making the application for 
probate. There was no evidence as to the custody of the 
Will before 1907 . 

Held, that the applicant cannot get the benefit of 
S. 90 . 75 Ind. Cas. 66 o = A.I.R. 1923 Nag. 169 . 

_S. 90 —Where a will was more than thirty years 

old, and all the attesting witnesses except one were 
dead and the surving attesting witness spoke against 
the due attestation of the will. 

Held, in the circumstances of die case, that presump¬ 
tion as to its genuineness and proper attestation might 
be drawn under S. 90 . 85 Ind. Cas. 558=28 O.C. 

91 = A.I.R. 1925 Oudh 465 . 

-go—Ancient wills—Registration of will— 

Presumption of genuineness. 

The will in dispute having been duly registered and 
the document being over thirty years old, it must under 
S. 90 of the Evidence Act, be presumed that it was ge- 
nuinc document, and the fact that it was registered, 
raised the presumption that the testator was of sound 
mind at the time of the execution of the will. 6 O.L.J. 
311 = 52 Ind. Cas. 837 . 

_S. 90 —Ancient wills—Will thirty years old— 

Presumption under S. 90 when cannot be drawn. 

If the circumstances found, raise grave suspicions as 
to the genuineness of a will, no presumption under 
S. 90 of the Act could be drawn. 97 P.W.R. 1916 = 
57 P.L.R. 1917 = 34 Ind - Cas - 1681 

-S. 90—Ancient wills—Whether presumption 

arises. 

The presumption of genuineness of ancient docu¬ 
ment does not apply to wills in a Probate Court. 23 
C.L.J. 82 = 33 Ind. Cas. 273 . 

-S. 90 —Caution for presumption as to genuine¬ 
ness of will. 

The presumption of genuineness under S. 9 ° °f* 
Evidence Act must be applied with caution. 82 P.L.R. 
1909=88 P.W.R. 1909 = 4 Ind. Cas. 923 . 


12. Miscellaneous. 


—-S. 90 —Muhammadan ruler granting sanad to 
Hindus for temple—Ancient document—Inter¬ 
pretation by usage—Ruler granting sanad— Inter¬ 
pretation put by Judge of that ruler—Admissibility 

Discretion** ancient documents—Presumption— 


*3r d * ei J Ce 88 to , the interpretation placed upon ; 
ancient document by persons who lived at, or at a tin 

meU C iTn t fr T’ Ume of the exe cution of the doc 
ment is not only admissible but very valuable. In t 

beUe^wT 3 anciCm & rartts and deeds, tiiere is 1 
better way of construing them than by usage, and cc 

wparaned expositio is the best way to go by. Whei 

?HV f °iT’ a SaUad j 7 . Muhammadan ruler has be 

meit 1 l y mterpre !f d b ^^ udse of ^ mler > the juc 
ment so given is admissible in evidence in order to oro 

the nature of the grant. * 


The presumption under S. 90 of the Evidence Act in 
regard to documents thirty years old arises in the case 
of copies as well as of originals. A.I.R. 1935 Oudh 
96=11 O.W.N. 1435=152 Ind. Cas. 861. 

-S. 90—Old document containing deposition— 

Statement—Identity of deponent inherent therein. 

Under S. 80 the presumption has to be made as to- 
the genuineness of the statement recorded. No pre¬ 
sumption, however, can be made regarding the identity 
of the deponent : but where the document containing 
the doposition of a particular person is a very old docu¬ 
ment, one can turn to the deposition itself to find out 
whether there is inherent evidence of the identity of 
the deponent. 7 O.L.J. 542, Rel. on. 94 Ind. Cas. 
g85=A.I.R. 1926 Oudh 489. 

-S. 90—Applicability of presumption under— 

Statement contained in ancient settlement report,, 
of existence of mortgage and purporting to have 
been signed by mortgagor. 

A statement of the existence of a mortgage contained 
in a settlement report thirty years old and purporting 
to have been signed by the mortgagor and coming from 
proper custody is not an acknowledgment and no pre¬ 
sumption can arise as to its execution as the mortgagor 
did not execute or attest the report supposing the report 
is a document within the meaning of S. 90. 15 A.L.J. 

121=38 Ind. Cas. 162. 

-S. 91. 

See also Cr.P. Code (1), Ss. 533 and 164. 

(a) Defects in recording. 

(b) Proof. 

(2) Deed—Construction. 


Synopsis. 

(1) Admissibility of external evidence. 

(2) Applicability and scope. 

(3) Hundi. 

(4) Lease. 

See also S. 91. Admissibility of external evi¬ 
dence. 1 


(5) Mortgage. 

See also S. 91. Admissibility of external evi¬ 
dence. 

(6) Partition. 

(7) Pronote. 

See also S. 91. Admissibility of ^external evi¬ 
dence. 

(8) Sale. , 

See also S. 91. Admissibility of external evi¬ 
dence. 

(9) Statements and deposition of witnesses. 

(10) Miscellaneous. 

(1) Admissibility of external evidence. 

-S. 91—Admissibility of external evidence— 

Deed of divorce not stamped—Oral evidence to 
prove divorce—Admissibility. 

Under Mahomedan Law, divorce is not a contract 
within the meaning of S. 91 of the Evidence Act, except 
in those cases where the husband and the wife agree 
to dissolve a marriage for consideration. Accordingly 
oral evidence is admissible to prove the factum of di¬ 
vorce if the deed of divorce is not forthcoming, although 
it is unstamped. 229 Ind. Cas. 279=48 Cr.L.J. 354 
=48 P.L.R. 532 =A.I.R. 1947 Lah. 306 . 

-S. 91—Admissibility of external evide nce-^ 

Agricultural land settled under unregistered 
hukumnama— Tenancy can be proved otherwise ■ 
Registration Act (1908), S. 49. 

It is open to a landlord to create a tenancy by giving 
possession and accepting rent, and clearly, therefore, 
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such a tenancy can be proved by evidence other than 
the production of the unregistered hukumnama by 
which the tenant takes settlement of an agricultural 
land from the landlord. A.I.R. 1946 Pat. 407 = 227 
Ind. Cas. 2 ^ 5 . 

-S. 91—Admissibility of external evidence. 

Where all the terms have not been reduced to writing 
oral evidence is not excluded. A.I.R. 1945 All. 221 
= 194 ') A.L.J. ii 3 =I.L.R. (i945) All. 387 = 1945 
A.W.R. (H.C.) 184=1945 O.W.N. (H.C.) 154 . 

-S. 91—Admissibility of external evidence— 

Antecedent debt—Alienation by Hindu—Proof of 
application of money—Extraneous evidence. 

It is true that antecedent debt is often mentioned 
in deeds executed for the money taken to pay it off, but 
there is no obligation to mention it and there can be 
no bar under S. 91 to proving the use to which the money 
was put by the production of other evidence. A.I.R. 
1945 Oudh 172 = 1945 A.W.R. (C.C.) 5 = >945 O.W.N. 
(C.C.) 20 . 

-S. 91—Admissibility of external evidence. 

A contract to pay does not require a writing, and 
the mere fact that no oral evidence has been adduced 
by the parties, is not enough to come to the conclusion 
that there was no agreement to pay the amount due. 

The conduct of a party coupled with a chitti acknow¬ 
ledging the amount held sufficient to enable Court to 
come to the conclusion that the party agreed to pay the 
amount. A.I.R. 1944 Nag. 124=1944 N.L.J. 99 = 
I.L.R. ( 1944 ) Nag. 101=217 Ind. Cas. 277 . 

-S. 91—Grant prevails over admission. 

If the zamindari was originally granted or was re- 
granted in 1751 or 1772 , the terms of the grant, if proved, 
might doubtless prevail even over admissions. A.I.R. 
1943 P.C. 48 = 1 .L.R. ( 1943 ) Kar. (P.C.) 53 Sup.= 

207 Ind. Cas. 9 (P.C.). 

-S. 91—Admissibility of external evidence— 

Pronote—Executant undertaking to pay certain 
sum to plaintiff with interest on demand inadmis¬ 
sible—Contract. 

A creditor lent money under a simple contract and 
the debtor executed a promissory note in the creditor’s 
favour. In the promissory note, the debtor under¬ 
took to pay a specified sum of money to the creditor 
or his order at a certain interest on demand. The pro¬ 
note did not mention what was the consideration of the 
payment to be made under it. In the suit on the pro¬ 
note, the pronote was found inadmissible in evidence 
for want of a proper stamp under $. 35 , Stamp Act : 

Held (Per Collister, Bajpai, Dar, and Mathur JJ., Hamil¬ 
ton, J., dissenting).—That the pro-note could not be 
said to contain all the terms of the contract of loan and 
hence the contract of loan could be proved indepen¬ 
dently of the pro-note. 

Per Hamilton, J. —That as the pro-note was execut¬ 
ed in proof of the debt and not with the intention to 
create a negotiable instrument for the purposes of pay¬ 
ment, the contract of loan could not be proved by oral 
evidence. A.I.R. 1943 All. 220 = 1 .L.R. ( 1943 ) All. 
610=1943 A.L.J. 189=1943 A.W.R. (H.C.) 157 = 

206 Ind. Cas. 578 (F.B.). 

[Overrules : A.I.R. 1931 All. 183 = 53 All. 11 * 4 = 
133 Ind. Cas. 307 (F.B.). 

-S. 91— Admissibility of external evidence— 

Rent suit based on unregistered lease —Rate of 
rent—Proof. 

. The terms of S. 91 , Evidence Act, are quite explicit 
in their prohibition of the proof of the terms of the lease 
alumde, and no other evidence can be given to prove 
the rate of rent in a suit which is based on the unregis- 
tered lease except the lease itself which is inadmissible 
m evidence under S. 49, Registration Act. A.I.R. 


1941 Cal. 102 = 72 C.L.J. 132 = 45 C.W.N. 129— i'c< 
Ind. Cas. 635. 

-S. 91 — Admissibility of external evidence. 

After reciting the details of the properties, the mort¬ 
gagor’s letter ran : “ 1 am creating a complete equ.- 
table mortgage of my one-half share in the said pro¬ 
perties. . . and depositing the sale deeds with you.’ 

The letter and the title deeds were handed over to the 
mortgagee : 

Held, that not only were the writing of the letter anti 
the deposit oi the title deeds contemporaneous transac¬ 
tions, but the letter was the sole repository of the terms 
of the bargain. Since it was not registered, it was inad¬ 
missible in evidence to prove the mortgage transaction 
and its terms could not be proved aliunde under S. 91, 
Evidence Act, by parole evidence. A.I.R. > 94 ° i' a ^- 
285 = 42 I*.L.R. 307 190 Ind. Cas. 463. 

-S. 91—Admissibility of external evidence. 

If one of the two stamps on a promissory note is 
not duly cancelled and one stamp alone is not sullicient 
for such note, it cannot be held that it is sufficiently 
stamped, and it is inadmissible in evidence. 

The pro-note being thus inadmissible, it would be 
open to the plaintiff who lent the money, in spite ol 
the fact that the pronotc is not admissible in evidence 
to recover his money by proving orally the advance ol 
that loan. But under S. 91, Evidence Act, it would not 
be open to him to prove the terms or the rate of in¬ 
terest entered in the promissory note. A.I.R. 1940 
Oudh 308=1940 O.W.N. 581 = 1940 A.W.R. 267 = 
188 Ind. Cas. 184. 

-S. 91—Oral contract reduced to writing— 

Terms of contract—Reference to original oral 
agreement— Permissibility. 

The moment an oral contract is reduced to writing 
it is not open to any of the parties thereafter to prove 
the terms of the contract by referring to any original 
oral agreement. S. gr, Evidence Act, would stand in 
his way and he would be precluded from proving the 
terms of the transaction otherwise than by the deed 
itself. A.I.R. 1950 Pcpsu 34. 

-S. 91—Admissibility of external evidence— 

Terms of contract reduced to writing—Admissi¬ 
bility of oral evidence to prove. 

Where the terms of the contract were reduced to 
writing at the same time when it was made, the docu¬ 
ment only, or if permissible, a secondary evidence of 
its contents, can be the only evidence available to the 
parties to prove the contract and oral evidence is not 
admissible. A.I.R. 1940 Pat. 245 = 5 Cut.L.T. 45 = 
22 P.L.T. 666=190 Ind. Cas. 377. 

-Ss. 91, 92—Admissibility of external evidence— 

Endorsement on bond not showing whether pay-- 
ment was towards interest or principal --Oral 
evidence, if admissible. 

Where a debtor makes a payment but an endorse¬ 
ment made by him on the back of the bond does not 
show as to whether the payment was made towards 
principal or towards interest, oral evidence to prove 
that the payment was made towards interest is not ad¬ 
missible. A.I.R. 1939 Oudh 142=1939 O.W.N. 201 
= 14 Luck. 456=180 Ind. Cas. 121. 

-S. 91—Admissibility of external evidence. 

In case of a loan and a promissory note, the latter 
being inadmissible in evidence being insufficiently 
stamped, a suit on the original consideration can be 
maintained. It is a loan which constitutes the cause 
of action and gives rise to it, and it is separate from the 
note itself, and the fact of a loan can never be a term 
of the contract contained in the pro-note and therefore 
it is open to a person to prove that there was a loan 
independently of S. 91, Evidence Act. A.I.R. 1938. 
Bom. 286=40 Bom.L.R. 174=175 Ind. Cas. 540. 
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-S. 91 —Admissibility of external evidence. 

It was not possible to separate the transaction of 
the alleged loan from that of the promissory note and 
the making and handing over of the note and the 
payment of the money formed part and parcel of the 
same transaction. On account of material alteration 
after its execution, the pronote became inadmissible 
in evidence and void under S. 87 , Negotiable Instru¬ 
ments Act : 


Held, that the plaintiff suing on the pro-note could 
not prove orally the terms of the contract by setting up 
a case independent of the note. Though it may be ad¬ 
missible to tender evidence in proof of the fact that a 
particular sum of money was paid on a particular date, 
the pronotc having been executed to set out the terms 
of the contract, it could not be used in evidence ; nor 
could be external oral evidence be given to prove that 
the money was paid as loan to defendant to be repaid 
by him to plaintiff, such evidence not being admissible 
under S. 91 , Evidence Act. A.I.R. 1937 All. 439 = 
*937 A.YV.R. 232=1937 A.L.J. 235=169 Ind. Cas. 
780 . 

-S. 91—Admissibility of external evidence. 

A right to collect bidi leaves is movable property as 
defined in S. 2 ( 9 ) of the Registration Act. Where 
the agreement between the plaintiff and the defendant 
was that the latter would collect the leaves and pay a 
•certain sum to the plaintiff is reduced to writing but 
the deed is lost, the plaintiff is entitled to give oral evi¬ 
dence to prove the terms of the contract, though the 
•contract was unregistered. A.I.R. 1937 Nag. 116 = 
169 Ind. Cas. 834 . 

-S. 91—Admissibility of external evidence. 

In a suit for possession, plaintiff based his title to land 
on unregistered patta. The lower Court allowed the 
plaintiff to prove his title by the production of rent 
receipts and by the general circumstances of the case 
and by using the unregistered patta for the “ collateral 
purpose 

Held, the plaintiff was not entitled to prove his title 
and her right to recover possession in the way he did. 
18 Pat. L.T. IOI 2 . 


S. 91—Admissibility of external evidence. 

An agreement of the parties to create a mortgage, 
and the terms thereunder cannot be proved by parole 
■evidence while oral evidence would be admissible to 
prove the circumstances in which the documents of 
title came to be in the possession of the person who 
claims to be a mortgagee, and the mortgagee is also en¬ 
titled, and indeed called upon to prove the factum of 
the mortgage or deposit. A.I.R. 1937 R ang . 69=14 
Rang. 522 = 168 Ind. Cas. 830 . 4 


91—Admissibility of external evidence. 

An instrument alleged to be a pro-note was in fo 
lowing terms : “ This (one) receipt is hereby execute 
by// and A, residents of Hoti for Rs. 43 , 900 , half c 
wh ‘, ch *0 R»- 21,950 received from firm if I f 0 

and on behalf of M of Hoti. This amount to be payabl 
after two years. Interest at the rate of Rs. s- 4 -o d< 
per cent, year to be charged. Dated April, , tq,- 
Stamp has been affixed : r > y , 

document could not be intended to b 
brought within the definition relating to document 
which are to be negotiable instruments. Receipt an 
agreements are not generally intended to be negotiabh 

^tlhT. 10US , embarrassment would be caused if the ne 
fecein rnn , yV - re T 1 t0 ° Wide - The document was 
paid and *7“ on * vhich il was to be r< 

wTth’a f pnmanly a re ^ipt even if complie 

t v A P to pay, was not a P rom issory note. A 

the document did not purport to record all the tern 
of the contract, and there was nothing to show how th 


money came to be received, the parties were not pre¬ 
vented from showing that it was paid by way of loan or 
deposit or for some other purpose. A.I.R. 1936 P.C. 

171=44 MJL.J. 23=40 C.W.N. 997=1936 M.W.N. 
660=17 P.L.T. 5*3 = 38 Bom.L.R. 739=63 C.L.J. 
541=38 P.L.R. 1006=1935 A.W.R. 931=63 I.A. 279 = 
1936 A.L.J. 986=17 Lah. 557=71 M.L.J. 712=162 
Ind. Cas. 454 (P.C.). 

[Overrules 8 Cal. 645 .] 

S. 91 Admissibility of external evidence — 
Contract by lessor to give khas possession — Proof 
of other arrangement. 

Where the kabuliyat shows a contract that the lessee 
would get khas possession of the lands, an oral evidence 
to show that there was any other arrangement between 
the parties, is not admissible under S. 91 , Evidence Act. 
A.I.R. 1936 Cal. 302=166 Ind. Cas. 567 . 

-S. 91 — Admissibility of external evidence — 

Contract in writing between A and B —Oral evi¬ 
dence to prove that C was also really a party. 

Where a contract in writing was entered into between 
A and B and A sought to prove by adducing oral evi¬ 
dence that the contract was in reality between him on 
the one part and B and C on the other and that C was 
also, therefore, liable on the contract: 

Held, that the evidence was admissible. A.I.R. 1936 
Mad. 5=1935 M.W.N. 1084 ( 2 ) =43 M.L.W. 218 = 
159 Ind. Cas. 1005 . 

-S. 91—Admissibility of external evidence— 

Promissory note insufficiently stamped—Ad¬ 
missibility—Proof of liability by oral evidence. 

When a promissory note is executed in satisfaction 
of a pre-existing liability, the inadmissibility of the 
promissory note by reason of its being deficiently stamped 
docs not preclude the proof of the pre-existing liability 
by oral evidence. When the loan is contemporaneous 
with the execution of an inadmissible promissory note, 
the debt can be proved by oral evidence independently 
of the promissory note only if the parties intended at 
the time of the execution of the note that it was collateral 
to an oral contract by way of giving security for the 
loan or making conditional payment of the debt, an¬ 
tecedent or contemporaneous. When however, the 
promissory note forms the substance of the contract 
with all its terms S. 91 , Evidence Act, would preclude 
proof of the contract otherwise than by document itself 
and if the promissory note is inadmissible for any reason, 
the contract cannot be proved by any extraneous oral 
evidence nor can money be recovered as money had 
and received. A.I.R. 1936 Nag. 225 = 9=167 Ind. 
Cas. 673 . 

-S. 91 —Admissibility of external evidence— 

Rate of interest at Rs. 2 per month per cent, men¬ 
tioned in an inadmissible promissory note—It is a term 
of contract reduced to writing and S. 91 , Evidence Act 
precludes the promisee from adducing any proof of 
that agreement otherwise than by promissory note 
itself. A.I.R. 1936 Nag. 225=167 Ind. Cas. 673 . 

— - —S. 91 , Illus. (b)—Admissibility of external 
evidence—-Suit on inadmissible pro-note—Proof 
of debt independently of pro-note. 

Where the contract is contained wholly in the pro- 
note, which is inadmissible in evidence, the plaintiff 
will be precluded from proving the debt aliunde. A.I. 
R. 1936 Pesh. 146=169 Ind. Cas. 803 . 

-Ss. 91 , 92 — Admissibility of external evidence— 

Term that certain amount is to be paid by trans¬ 
feree Oral evidence to prove that amount men¬ 
tioned will not be paid—Admissibility—Oral 
evidence as to money sought to have been borrowed 
has not actually been borrowed—Oral evidence to 
show amount was not received—Admissibility— 
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Tendeiing of such oral evidence—Other party, 
if cau prove that sale consideration was less than 

that stated in deed. 

Where, under a written document, there is some 
amount still outstanding which, under its terms, has to 
be paid by the transferee, then it is not open to the 
transferee to produce oral evidence to show that there 
was a separate contemporaneous oral arrangement 
under which it was agreed that this sum would not be 
payable, for such a course would be contrary to the 
provisions of S. 92 , Evidence Act. 

There is nothing in S. 92 , Evidence Act, wluch would 
debar a mortgagor from saying that although he ad¬ 
mitted having received the lull amount, he had not, 
in fact, received it. On the other hand, it a dispute arose 
as to whether the exact amount mentioned in the mort¬ 
gage deed to be paid in future was die amount agreed 
to be advanced or was more or less, then both parties 
would be estopped from going behind the recital, be¬ 
cause there would be an implied promise on the part 
of the mortgagee to advance the whole ol that amount. 

Per Bennet, J.—When the terms of a deed of sale 
have been proved according to S. 91 , Evidence Act, no 
evidence of any oral agreement or statement shall be 
admitted as between the parlies to the deed of sale or 
their representatives for the purpose of contradicting, 
varying, adding to or subtracting from, the amount oi 
sale consideration. The acknowledgment of receipt 
of the whole or part of the sale consideration in a deed 
of sale is not a term of the deed of sale and oral evidence 
may be given to show that the amount acknowledged or 
any part of it was not received. When one party tendei s 
01 al evidence to prove that the amount acknowledged 
or any part of it was not received, this does not give the 
other party a right to produce evidence of any oral 
agreement or statement that the amount of sale consi¬ 
deration was less than what is entered in the deed of 
sale. A.I.R. 1935 All. 529=1935 A.W.R. 658=1935 
A.L.J. 560 = 58 All. 1 = 156 Ind. Cas. 362 (F.B.). 

-Ss. 91 , 92 —Admissibility of external evidence— 

Evidence that receipt was fictitious. 

Section 91 or S. 92 , does not bar evidence to show' 
that a receipt was a fictitious document in the sense 
that no money was paid. A.I.R. 1935 All. 346=1935 
R.D. 89=1935 A.W.R. 197 = 15 # Iud. Cas. 1121 . 

-S. 91—Admissibility of external evidence. 

• An agreement for sale to A husband of B defendant 
-No. 7 , was executed in 1919 . It was set aside by the 
consent of parties and was replaced by a 
deed of assignment executed on September 
4, *9 2 3> by C in favour of B, the wife of the vendee in 
me prior agreement. This deed was made over to 
the vendee who did not get it registered. B obtained 
letters of administration of the estate and went into 
possession. After the relief of specific performance 
had become barred by time, C impeached the assign¬ 
ment. B resisted this by relying on doctrine of part 
performance : 

Held, that the document being unregistered was in¬ 
admissible in evidence and could not be referred to for 
any purpose, and no evidence was admissible to prove 
its contents under S. 91 , Evidence Act. A.I.R. 1935 
Bom. 208 = 37 Bom.L.R. 82=156 Ind. Cas. 779 . 

S. 91—Admissibility of external evidence. 


For purposes of equitable mortgage, all that is neces¬ 
sary is a loan, coupled with a deposit of title deeds re¬ 
lating to the properly to be mortgaged, with the in¬ 
tention of creating a charge on the property. No writing 
is needed for the creation of such a mortgage ; but if 
the parties choose to put the agreement in writing, that 
document will exclude all other evidence of the trans¬ 
action. A.I.R. 1935 Lah. 821 = 160 Ind. Cas. 773 . 

-S. 91—Admissibility of external evidence— 

Document evidencing terms of Contract— 
Evidence of terms. 

1 —F.Y. D,— 31 . 


If there was a document evidencing the contract 
between the parlies then, that and that alone is the re¬ 
pository oi the terms of the contract between th'-m and 
all else is reduced to silence. A.I.R. 1935 Kang. 473 
= 160 Ind. Cas. 314. 

-S. 91—Admissibility of external evidence. 

Where a written statement to a suit for money lent 
alleged that another person desired to borrow money 
and that as defendant had got good credit, this person 
got the defendant to sign a memorandum or stamped 
receipt : 

Held, where there is no written promise to pay, S. 91, 
Evidence Act, does not apply and where there is no bar 
from the subsistence of promissory note which is not 
sufficiently stamped, then tin re is no reason why the 
terms of tin* promise to pay should not be held to be 
proved by ev.dejice. lhese terms may cither he prov¬ 
ed in such case by oral evidence or by circumstantial 
evidence. A.I.R. 1934 All. 271 =-3 A. W.R. 355 = 
147 Ind. C..s. 443. 

-S. 91—Admissibility of external evidence 

Document of lease compulsorily registrable but 
not registered—Whether admissible—Relationship 
of parties determined by terms of lease and em¬ 
bodied therein—Oral evidence. 

By a document purporting to be an agreement, the 
defendants agreed to vacate by a certain date the house 
in which they were then living ancl to construct their 
building on another part of the land: As regards the 
site, they agreed to vacate half of it and on account ol 
this relinquishment ol half die land, they agreed to pay 
rent of Ils. 2 per annum instead of Rs. 4 per annum which 
they had previously been paying. They further sti¬ 
pulated that in the event of their not making the above 
changes by that date, the plaintiff should have the right 
to eject them. The document was not registered : 

Held, that the document was not admissible in evi¬ 
dence for want of registration : 

Held, also, diat since the relationship of die parties 
was determined by the terms of the lease and these 
were embodied in the above-mentioned document, oral 
evidence to prove* those terms was barred by S. 91 01 
the Evidence Act. A.I.R. 1934 Lah. 743=14# In ^* 
Cas. 558 ( 1 ). • — 

-b. 91—Admissibility of external evidence— 

Contract of marriage written by third person 
and not signed by contracting parties—Evidence 
to prove contents. — ■ 

A contract of marriage was not signed by either of 
the parties but was in the nature of a memorandum pre¬ 
pared by a nikah-khwan belonging to a shariah depart¬ 
ment of Musal : 

Held, that it was open to one of the parlies to prove 
by other evidence, cither oral or documentary, that he 
or she had been married and also the terms. A.I.R. 
1934 Lah. 705=154 Ind. Cas. 979. 

-S. 91—Admissibility of external evidence— 

Production of oral evidence to prove terms of 
written contract. 

Section 91, Evidence Act, is an absolute bar to the 
production of any oral evidence to prove the terms of 
a contract which has been reduced to writing and if the 
written contract is inadmissible in evidence, a suit to 
enforce it must fail. A.I.R. 1934 Lah. 606 = 37 P.L.R. 
494 =, 53 l°d. Cas. 1076. 

S. 91—Admissibility of external evidence 


If the terms under which the loan was made have 
been embodied in a negotiable instrument or in any 
other document, no evidence can be adduced in proof 
of the terms of the contract except the document itself, 
or secondary evidence of the contents of the document 
in cases in which secondary evidence thereof is admis¬ 
sible. It follows, therefore, that in such cases, if the 
document wluch--contains the whole of the terms of the 
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agreement is not admissible in evidence, a suit to re¬ 
cover the amount of the loan must fail, because the 
plaint iff is not in a position to prove the debt. A.I.R. 
193 I Rang. 389=12 R. -,'* 0=152 Ind. Cas. 1038 (F.B.). 

-S. 9 T— Admissibility of external evidence. 

In a suit for registration of a usufructuary mort¬ 
gage bond, or in the alternative to direct the defendant 
to execute and cause to be registered a bond identical 
with the bond in suit, or refund the money said to have 
been advanced with interest, the lower Courts found 
that the money was advanced by the the plaintiff to the 
defendant to enable the latter to pay to the plaintiff’s 
mistress partly in satisfaction of her decree and partly 
to prevent her from taking criminal proceedings against 
him : 

Held, that it was doubtful, in the circumstances of 
the present case, and having regard to Ss. 65 and 91 of 
the Evidence Act, if it would have been proper to allow 
any secondary* evidence regarding the nature of the 
alleged agreement to have been given in these proceed¬ 
ings. A.I.R. 1933 Cal. 196 = 56 C.L.J. 413=142 Ind. 
Cas. 520 . 


-S. 91—Registration Act, S. 49—Admissibility 

of external evidence — Unregistered bahfr entry 
—Oral evidence—Admissibility. 

The fact that a bahi entry was executed on a parti¬ 
cular date does not seem to be a part of the terms of 
the document and oral evidence as to the same is not 
inadmissible under S 91 , Evidence Act. An entry in 
a bahi which is inadmissible for want of registration 
may yet be looked into to ascertain the nature of party’s 
possession. A.I.R, 1933 Lah. 194=34 P*L.R. 1033 
= 143 Ind. Cas. 634 . 

-S* 9 1 —Admissibility of external evidence— 
Document purporting to be mortgage—Oral evi¬ 
dence to prove it is sale, admissibility of. 

Where a registered document is, on the face of it, 
a mortgage-deed, the mere fact that the conditions are 
onerous cannot alter the real nature of the transaction 
and justify the Court in construing it to be a sale, nor 
is oral or circumstantial evidence admissible to prove 
it to be a sale. A.I.R. 1933 Lah. 104=33 P.L.R. 974 
«i 4 i Ind. Cas. 494 ( 1 ). 

9 1 Admissibility of external evidence. 

Where the meaning of a grant is clear, it is not necejf- 
* a 7_ t0 exam ‘ ne the documents subsequent-to the grant. 
A.I.R. 1933 Mad. 194= 145 Ind. Cas. 588 <a). 

wn ^ Admissibility of external evidence. 

. .here a cause of action for money is once complete 
m itself and the debtor then gives a hand-note to the 
creditor for the payment of money at a future time, 
n the hand-note is inadmissible in evidence, the creditor 
may sue for the original consideration in which parole 
evidence of the transaction may be adduced. A.I.R. 

' ■ 65 ' = ,aPat - 0fo=H6 Ind - 

R 9 *7~Admissibility of external evidence— 

has n ° b °"“ 

A executed on assignment deed in respect of certain 
properties in favour of B and C M’s son\ Tb- 1 • 
ment was expressed to be made^t comiderltion oFa 

chafer 1 ° f , monc y t0 the ‘ vendor ’ by the ‘ pur 
chasers and the vendor acknowledged receint of 

“em % ad dy ° f J he dwd ““» * ^separate end! 

1 ir , a . dvanced money to C on tlie securitv 

frorac'arieeT 0 T th ° assi S ned properties and obtained 
ry J-, a d< : ed mortgage Jn respect of C’s half share 
D did not, however, demand production of the deed of 
alignment from C before making the advance A 
memonai „f the decd of alignment* and thc * 

<j?cd wept duly registered in accordance with thcf law 


of registration. /Vs soon as A came to know of this 
mortgage, A instituted a suit against D alleging that 
B was only another name of A and that C had no bene¬ 
ficial interest in the properties and had no right to mort¬ 
gage them. During the trial, he sought to adduce 
evidence to prove that no consideration was, in fact, paid 
for the assignment and that the assignment was merely 
intended to mark out the property so that it might go to his 
son C at his death if he behaved properly. The lower 
Courts held that this evidence was admissible in order to 
rebut the presumption of advancement and to show that 
there was a resulting trust of the properties in favour of 
A and decreed the suit holding further, that A was not 
estopped and that D was also guilty of gross negligence 
in not demanding the decd of assignment from C : 

Held, that the evidence of the respondent was evidence 
which directly contradicted the terms of thc assignment- 
deed and ought not to have been received at all. A.I.R. 
1932 P.C. 255 = 63 M.L.J. 418 = 36 M.L.W. 761 = 1932 
A.L.J. 971 = 139 Ind. Cas. 891 (PC.). 

-S. 91—Admissibility of external evidence. 

In view of S. 49 of the Registration Act, an un-regis- 
t -red document cannot be received as evidence of any 
transaction affecting immovable property. But a per¬ 
son is not debarred from proving his title to the property 
independently of that document. A.I.R. 1932 All. 259 
= 1932 A.L.J. 101 = 140 Ind. Cas. 42 . 

-S. 91—Admissibility of external evidence. 

Where a person deposited title deeds of his property 
with the plaintiff Bank and wrote a letter to the Bank say¬ 
ing that he had deposited the title deeds as a guaran¬ 
tor for any possible indebtedness of three others and there 
was no evidence of preceding ageement: 

Held, (i ) that the letter was the docuent containing 
the terms of the contract between the parties; 

(* 7 ) that it was inadmissible for want of registration ; 

(Hi) that no equitable mortgage was evidenced there¬ 
by. A.I.R. 1932 Bom. 401=34 Bom.L.R. 748=139 Ind. 
Cas. 745 . 

-S. 91—Admissibility of external evidence— 

Balance struck—Oral evidence to prove agreement 
to pay interest. 

The. absence of mention of an agreement to pay in¬ 
terest in a balance.struck in the creditor’s book does not 
debar him from proving-such an agreement independently 
and by oral evidence... The balance-struck in-the credi¬ 
tor’s book is not such a formal document in which all 
the conditions of the transaction are usually entered or 
arc expected to be entered. A.I.R. 1932 Lah. 652=34 
P.L.R. 508=141 Ind. Cas. 190 . 

-S. 91—Admissibility of external evidence. 

The vendee can enforce specific performance of an 
agreement to sell even though owing to thc fact of the 
sale deed being in the custody of a third person, he could 
not get die deed registered in time, provided he is able to 
prove the terms of the agreement. But an unregistered sale 
deed cannot be treated as if it were merely a document 
creating a right to obtain another document, and made the 
basis of a suit for specific performance. Even if there had 
been an oral agreement before die execution of the sale- 
deed, such agreement must be deemed to have merged in 
the sale deed, and other evidence of such oral agreement 
cannot be received under S. 91 , Evidence Act. A.I.R. 
1932 Lah. 276 = 33 P.L.R. 227=137 Ind. Cas. 41 . 

-S. 91—Admissibility of external evidence. 

The title of a purchaser at an auedon-sale in execution 
of a decree is derived from the sale itself and not from the 
sale certificate. The sale certificate is merely evidence 
title and not the title deed in the sense that the. tide is 
conveyed or created by it, and the purchaser, therefore, 
can establish his title by evidence independent of the sale 
certificate. A.I.R. 1932 Pat. 80=136 Ind. Gas. 49 . 
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S. 91—Admissibility of external evidence. 

Where a suit for redemption of a mortgage was dis¬ 
missed on the ground that the mortgage deed could not be 
proved as it was unregistered and the mortgagor insti¬ 
tuted a suit for recovery of possession on the basis of his 
title offering to pay the amount which he had borrowed 
from the defendant : 

Held, that the mortgage deed could be referred to for 
the purpose of showing the circumstances under which the 
defendant obtained possession. A.I.R. 1931 Rang. 40 = 

9 R. 556 =* 129 Ind. Cas. 511 . 

-S. 91 — Admissibility of external evidence — 

Document embodying only 6ome terms—Evidence 
of other tennis admissible. 

WTiere there is a document which does not contain die 
entire agreement between the parties but embodies only 
some of the conditions, oral evidence to prove certain other 
terms which had been agreed upon and which are not in¬ 
consistent with the written instrument is clearly admissible. 
A.I.R. 1930 All- 6 * 5=1930 A.L.J. 1396 *= 128 Ind. Cas. 
229 . 

-S. 91 — Admissibility of external evidence — 

Family settlement—-Oral evidence admissible to 
prove it. 

There is no provision of law requiring that a partition 
of family settlement must be reduced to writing and the 
writing registered, though of course, when they are reduc¬ 
ed to writing, the point of registration may arise. 

WTiere by family arrangement it was settled that A, 
father of B, was to pay the family debts and B was to pay 
nothing, and Rs. 1,000 from the joint property were to 
be paid to B as his share and a house was to fall to the 
share of A, 

Held, that the alleged arrangement amounted to family 
settlement and not to a release of his share by B. It was 
not therefore necessary to get the settlement reduced into 
writing and get the writing registered. Oral evidence 
on the point of the alleged settlement was therefore 
admissible. A.I.R. 1930 Bom. 438«=32 Bom.L.R. 948 = 
126 Ind. Cas. 890 . 

— —S. 91—Admissibility of external evidence— 
Resumption of saranjam not required to be reduced 
to writing. 

There is no law which requires a resumption of saran¬ 
jam to be reduced to writing. The actual order of re¬ 
sumption therefore need not be produced in evidence. 
Such resumption can be proved under S.i 14 , Evidence Act, 
and S. 91 will not govern such cases.. 115 Ind. Cas. 369 
= 53 Bom. 12 = 30 Bom.L.R. i 463 =A.I.R. 1029 Born. 14 . 
——S. 91—Agreement to lease—Inadmissibility 
owing to non-registration—Prior oral agreement— 
Proof—Permissibility. 

W'here the tenant v\rote to the land-lord to grant a lease 
in pursuance of an oral conversation and the landlord sent 
a reply which in law amounted to an agreement to lease 
but which was rendered inadmissible for want of registra¬ 
tion and the tenant thereupon sought to fall back on the 
prior oral agreement, 

Held, that if there was a prior oral agrement, it was 
either the tame as that in the letters or it was modified 
by the letters and that in neither case did S. 91 of the 
Evidence Act admit oral evidence of the alleged ora 1 
agreement. 31 Punj.L.R. 299=12 L.L.J. 77=125 
Ind. Cas. 618 =A.I.R. 1930 Lah. 675 . v 

*-S. 91—Admissibility of external evidence— 

Grant reduced to form of document—Secondary 
evidence inadmissible where document not shown 
to have been lost. 

. Under S. 91 the only evidence as to a grant when it 
has been reduced to the form of a document is the docu¬ 
ment itself unless secondary evidence as to its contents is 
admissible. Only Clause (c), S. 65 , which makes secon¬ 
dary evidence of lost originals admissible can be applied 
to such a case; but where there is no evidence on record that 
the document has been lost Clause (e) is inapplicable and 


a finding of Court based on existence of an ijamlnanv1 
which is said (<> be lost is erroneous in law. 6 O.W.N. 859 

= 10 L.R.A. Rev. 358 = A.I.R. 1929 Oudh 417- 

-S. 9X—Admissibility of external evidence. 

Where a document, embodying a contract between part.- 
es, should have been, but was not registered, the document 
itself is inadmissible in evidence and further no evi¬ 
dence can be given of its terms under S. 91 . 115 Ind. Cas. 
903 = 6 Rang. 676 = A.I.R. 1929 Rang. 60 . 

-S. 91—Admissibility of external evidence 

Terms of contract, originally made by parol, 
reduced to writing—Oral evidence is not admissi¬ 
ble. . 

The moment an oral contract is reduced to writing it is 
not open to any of the parties thereafter to seek to prove the 
terms of the contract referringto the orglnal oral agreement 
and S. 91 , Evidence Act, applies not only to cases where the 
contract is brought about or concludid by the writing, 
but also where the contract having been originally made 
by parol is subsequently reduced to writing . When the 
parties reduce the terms of a contract to writing, it clearly 
indicates the contemplation of the parties that the term 
would be reduced to a form where there could be no ques¬ 
tion at all as to what the terms were and die undoubted 
policy of the law is that whenever parties have taken 
such precaution it is the document itself that must be 
produced and proved as evidence of the contract subject 
of course to any rules as to secondary evidence. 111 Ind. 
Cas. 677 = 28 M.L.W. 234 =A.I.R. 1928 Mad. 546 . 

-S, 9 ,—Admissibility of external evidence. 

Oral evidence is admissible to prove a condition re¬ 
duced to writing in a document, where the opposite party 
is in possession of the document and denies the existence 
of such a condition. 107 Ind. Cas. 492 = A.I.R. 1920 
-Lab. 236 . 

-S. 91—Admissibility of external evidence. 


Secondary evidence of a mere note that a mortgage 
had taken place and oral evidence of a transaction oi 
mortgage, which is itself oral, is admissible. 106 Ind. 
Cas. 476 = 5 Rang. 6 so=A.I.R. 1928 Rang. 32 . 

-S, 9 ,__Admissibility of external evidence— 

Contract—Construction—Mercantile. contract— 
Evidence of usage in particular locality is admissi¬ 
ble only if necessary to explain ambiguous terms— 
If such usage is repugnant to the terms of written 
contract it is inadmissible. 

WTiere ambiguous terms or phrases are found in a 
mercantile contract evidence of usage is admissible to 
explain the meaning of the expressions in the particular 
trade or locality and where a contract is silent in respect 
of some incidental term or condition which, according to 
the course of business established in a particular trade it 
is customary to find included in such a contract, evidence 
of the custom is admissible to prove that such term or 
condition formed part of the contract,unless the incorpora¬ 
tion of the term or condition in the contract will have the 
effect of introducing something repugnant to or inconsis¬ 
tent with the tenor of the written agreement. But whom 
the parties to a contract have expressed the agreement at 
which they have arrived in a written document the terms 
of which are capable of a reasonable interpretation accord¬ 
ing to the natural meaning of the words that are used, a 
trade usage which, if it regulated the rights and obliga¬ 
tion of die parties, would alter fundamentally the nature 
and character of the contract as expressed in the written 
agreement, can neither determine nor affect the rights 
and obligations of the parties engaged in the transaction ; 
and as it is inconsistent with the terms of the written agree¬ 
ment evidence of such an usuage is inadmissible ; Humprey 
v. Dale, ( 1857 ) 7 E. and B. 266 and Mollet v. Robinson, 
L.R. 5 C.P. 646 , Relied on. 

WTiere plaintiff contracted to supply certain goods to 
the defendants and the indent provided: “I, the unders** 
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gat'd, request you to purchase yourselves or through your 
agent on my account an.I n.v.; tiic whole or any pai l ol the 
undermentioned goods on the terms and conditions stated 
below”. 

Held, under the indent the relationshiu of principal 
and Agent was created between the defendant and the 
plaintiff; and unless the defendant assented to some other 
inode of performance, ,t was the duty of die plaintiff under 
the indent to create privity of contract between the 
defendant and the foreign supplier for the purchase of the 
indent, 

Held, further, that the usage that a merchant who under 
an indent agrees to purchase goods from abroad lor and 
on account of a dealer, ** C.I.l'. no commission,” is en¬ 
titled to purchase the goods from the supplier as a princi¬ 
pal on any terms that he may arrange, and to resell th»* 
goods to the dealer upon the terms of the indent, die diff¬ 
erence between the price at which the merchant buys from 
the supplier and the price at which he sells to the dealer 
being liis remuneration for obtaining the goods for the 
dealer, would be wholly inconsistent with the terms of the 
indent and would be inadmissible in evidence wholly r 
defendant was aware or ignorant cl' it ; 104 Ind. Cas. 

268 = 54 Cal. 549 = A.I.R. 1927 Cal. 668. 

-S. 91—Admissibility of external evidence. 

Where the term of an oral compromise relating to 
rights in immovable property over Rs. 100 in value are 
reduced to writing, but the writing is not registered, the 
Courts will not be justified in ignoring the written com¬ 
promise and falling back on the oral one. 102 Ind. Cas. 
8 = A.I.R. 1927 All. 587. 

-S. 91—Admissibility of external evidence - 

Terms of contract reduced into form of an un¬ 
signed draft—Document or other evidence is 
admissible to prove the terms proposed but not 
entered into. 

When terms of contract in respect of immovable pro¬ 
perty are reduced into the form of a unsigned draft or 
memorandum of the terms which die parties had agreed 
should be embodied in a proper document, there would 
be nothing in S. 91 of the Evidence Act or S. 49 of the 
Registration Act to exclude the document - or other 
evidence of the terms of die contract: the parties proposed 
to make but never did make. 95 Ind. Cas. 824=A.I.R. 
1926 Nag. 460. 

-S. 91— Admissibility of external evidence. 

Where the plaintiff alleged a mortgage and the de¬ 
fendant alleged a sale but no registered document was 
produced, 

Held, oral evidence was admissible to prove the 
nature of the transaction. 84 Ind. Cas. 468 = 3 Bur.L.J. 
238=A.I.R. 1925 Rang. 102. 

S. 91—Admissibility of external evidence. 

Agreement not required by law to be in writing or to 
be registered need not be proved by production of writ¬ 
ten document but on , the terms of which are reduced 
into writing should be proved only by the written docu¬ 
ment and not by oral evidence. 78 Ind. Cas. 1042 = 
A.I.R. 1924 All. 842. 

S. 91—Admissibility of external evidence. 

Verbal negotiations leading up to an express contract in 
writing cannot be set up as an independent contract and 
are not even admissible in evidence. 81 Ind. Cas. 641 = 
28 C.W.N. 70=A.I.R. 1924 Cal. 452. 

S. 91 Admission of external evidence. 

The rule with regard to writings is that oral proof can¬ 
not be substituted lor the written evidence of any con¬ 
tract which the parties have put into writing. And the 
reason is that the writing is tacitly considered by the par¬ 
ties themselves as the only repository and the appropriate 
evidence of their agreement. 71 Ind. Cas. 650=50 
' 77 ,T^ 2 M ;L. I’. 184=2 Bur.L.J. 25 = 25 Bom.L.R. 

5 r l a R ^'t = 5 ° Gal * 333 C.L.J. 41-18 M.L.W. 
446-28 C.W.N. 1 = 1923 M.W.N. 762 = A.I.R. ,923 
P.C. 50 = 44 M.L.J. 602 (P.C.). 


-S. 91 — Admissibility of external evidence — 

Party in possession of document cannot let in 
secondary evidence. 

Where documents of title were in existence and defendants 
upon whom the units lay had them in their possession and 
fa led to produce them. 

Held, that secondary evidence of the terms and con¬ 
tents of the document cannot be adduced. 68 Ind. Cas. 
b53 = 3 P-L.T. 48j = A.I.R. 1923 Pat. m. 

■-S. 91—Admissibility of external evidence. ‘ .•> 

It is settl' d law that a relationship such as partnership, 
land-lord and tenant and so forth may be proved apait 
from the documents which embody the terms of that rela¬ 
tionship. 7| Inch Cas. 47=1 Bur.L.J. iii=A.I.R. 
1923 Rang. 57. 

-S. 91—Admissibility of external evidence. 

External evidence is admissible to show that an un¬ 
stamped acknowledgment was not sign' d, to supply evi¬ 
dence of the debt connected with it. 21 Bom. qoi (F.B.) 
and 30 Cal. Gf’7, Ri f. 13 M.L.W. 140 = A.I.R. 1921 
Mad. 71. 

-S. 91—Admissibility of external evidence— 

Document containing terms of loan inadmissible— 
Lender can sue when loan is provable by other 
evidence. . . 

The question whether a loan was given and taken, can 
in certain cases, such as those of collateral security,be dis¬ 
tinguished from the question of the terms of the loan and 
its repayment. Where it can be so distinguished, even if the 
document e mbodying the terms is inadmissible, the lender 
may fall back and sue upon the loan itself and prove it by 
other evidence. A11 implied contract to repay money 
lent always arises from the fact that the money is lent. 
65 Ind. Cas. 37=15 S.L.R. 135 = A.I.R. 1921 Sind 80. 

■-S. 91—Admissibility of external evidence— 

Admission—Effect of—Document inadmissible. 

In a suit for possession of properties the defence was that 
plaintiff,, had wajvedJiis rights by an agreement by which 
he gave up all his rights in the estate on condition that 
-defendant paid Rs. 1,000 to the gowshala. Held, that the 
document was inadmissible in evidence for want of 
registration though the plaintiff admitted execution of the 
document. The document was not admissible even. in 
- so far as it related to moveable property. 1 Lah. 436= 
.56 Ind. Cas. 595. 

. —r—S.. 91—Admissibility of external evidence-r 
Intention of parties—Extrinsic evidence. 

Under S. 91, no. extrinsic evidence.can be let in as to 
the sense in which the words used in a doGument.were 
understood by the parties. A document shall in cases of 
doubtful construction be construed strictly against the 
grantor.- The words “up to” or “until” a certain day in 
a contract may be construed as exclusive or inclusive 
of the day to which they arc applied. 45 Cal. 481=22 
C.W.N. 416 = 45 Ind. Cas. 305. 

--S. 91—Admissibility of external evidence— 

Transfer of property—Oral evidence. • 

Wh'-re a disposition of properly is not required by 
law to be in writing and no question arises as to the term* 
of such a disposition, oral evidence is admissible to pr°v* 
the existence of such a disposition. 20 O.C. 33 = 3 ® 

Cas. 671. ! 

-S. 91—Admissibility of external evidence— 

Licence—Parol evidence. , 

The grant of a mere licence need not be in writing an d 
may be proved by parol evidence. 12 N.L.R. 75 s3 
34 Ind. Cas. 471. 

-S. 91—Admissibility of external evidence— 

Compromise of suit — C.P.C., O. 23, R. 3 — 
evidence. 

Where the compromise is reduced to writing under O* 
23, R. 3 no extraneous evidence, oral or documentor) 
regarding the terms of the compromise is admissible- 
xi N.L.R. 110=29 Ind. Gas. 838. 
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-S. 91 —Admissibility of external evidence—- 

Explanation 3 —Recitals in Document Relationship 
Oral evidenco Document defining relationship Gift. 

The fact of the existence of a particular legal relation¬ 
ship may be cstabTshed by oral evidence though the terms 
which govern the relationship may be expressed in writing. 
Though a deed of gift executed by a Mahomedan is inadmis 
sible in evidence for want of registration oral evidence is 
admissible to show that there has been a valid gift under 
Mahomedan Law. i 3 O.C. 122 = 2 O.L.J. 97 = 28 Ind. 
Gas. 180. 


-Ss. 91 and 92—Admissibility of external evi¬ 
dence—Power-of-attomey—P.ight of third party 
to adduce ocher evidence of the power—Evidence 
Act, Ss. 91 and 02. 

There is no rule of law that the only evidence of an 
agent’s authority admissible in evidence is a written power 
of attorney. The fact ran be proved by evidence aliunde, 
and so far as third part es are concerned none-the-l< ss so 
because the agent was appointed under a written docu¬ 
ment executed by the principal. 33 P. R. 1913=11 
P.L.R. 1913 = 279 P.W.R. 1912=16 Ind. Cas. 930. 

S. 91—Admissibility of external evidence— 
Receipt—If payment can be proved by other 
evidence. 

Where a receipt granted for payment made is lost the 
party relying on the payments need not prove the loss of 
receipt but may prove payments by other evidence. 13 
Ind. Cas. 150 (All.) 

-S. 91 — Admissibility of external evidence— 

Authority to adopt—Evidence of conduct. 

Succession to adoptive father’s properties and long 
course of conduct on the basis of adoption prove adop¬ 
tion. When there is such proof even though there is a 
Anumathi patra it need not be proved. 4 Ind. Cas. 
400 (Cal.) 

-S. 91—Admissibility of external evidence— 

Confession—Exclusion of oral evidence. 

No evidence of the terms of a confession to a Magis¬ 
trate can be given except the record, if any, made under 
S. 364 of the Cr.P. Code. The confession of an accused 
made to a Magistrate holding an enquiry is a matter 
which must be reduced to the form of a document within 
the meaning of S. 91 of the Evidence Act. 35 All. 260 = 11 
A.L.J. 286=14 Cr.L.J. 211= ig Ind. Cas. 307. 

S. 91—Admissibility of external evidence— 
Lost document—No proof of loss—Admission by 
defendant of execution but plea of payment— 
Payment endorsed on document—Plaintiff whether 
can succeed. 

Where a suit is based upon a lost document the loss of 
which however the plaintiff is unable to prove, he cannot 
succeed on the mere admission by the d» .endant of exe¬ 
cution of the same when it is followed by!a plea of payment 

duly endorsed thereon. 49 P.W.R. 1911 = 12 Ind. Cas. 
246. 

“ 9 * Admissibility of external evidence — 

Contact—Rights governed by. 

define and give evidence of a transaction between the parti¬ 
es, the writing should regulate their rights and liabilities. 

i x 9 ° 5 ) A.C. 454 . 9 M.L.T. i 7 =(i 9 io) M.W.N. 618 = 
8 Ind. Cas. 302. 


Wh* Contemporaneous oral agreement. 

Whether evidence of contemporaneous oral agree¬ 
ment in addition to that contained in the deed, can be 

?88 V ( C P.C.) (I904) 9 C WN * f 47=32 C. 96=31 I-A. 

r 9*—Admissibility of external evidenc< 

convict! ** roce ** ure Code,Ss 511 —Proof of previous 

. Previous convictions should be proved by copies o 
judgments or by any other documentary evidence of th< 


fact of such previous convictions ; and an examination of 
the accused in respect of those convictions is, having 
regard to S. 342. Cr.P. Code without legal warrant or 
justification. 5 G.W.N. 670=28 C. 689. 

2. Applicability and Scope. 

-Ss. 91 and 92—Applicability—Document con" 

taining only terms of contract but not containing 
sienatures of both parties or date—Effect of. 

The mere fact that both the parties to a contract have 
not sign' d it would nnt make it an oral one so as to take 
it out of the provisions of Ss. 91 and 02, Evidence Act. 
These sections do not require the whole contract to be 
embodied in the writing but only the “terms”. Hence 
even when the signatures are absent or the proposal and 
acceptance are not entered in it, it would still be hit by Ss. 
9 i and 92, provided the terms are reduced to writing. 
Of course, all the terms must be there. When all the terms 
of the contract are there, Ss. 91 and 92 would be attracted 
even if there are no signatures and no proposal and accep¬ 
tance or date embodied in the document. I.L.R. (1 9 - 19 ) 
Nag. 849=A.I.R. 1949 Nag. 389. 

- Ss. 9 i and 92—Applicability and scope—Suit 

for specific performance of contract of recon¬ 
veyance—Defendant relying on written agreement 
denied by plaintiff—Latter relying on oral contract 
_—If debarred from leading oral evidence. 

, The plaintiff alleged that he executed a sale-deed in 
favour of the defendant for Rs. 225 on condition that if 
that sum was paid to the defendant within a certain period 
he would reconvey the property to the plaintiff. He 
further alleged that he left the sale-deed with the defen¬ 
dant to be registered along with an agreement of reconve¬ 
yance which was to be reduced to writing. The plaintiff 
came to know that the defendant had written out an agree¬ 
ment relating to reconveyance of land quite different from 
the land sold to him,and brought a suit for the specific per¬ 
formance of the contract of reconveyance according to the 
terms agreed bet ween the parties and which terms were to 
be incorporated in a written document. Defendant con¬ 
tested the suit and relied upon a written agreement, the 
terms of which, he contended did not entile the plaintiff 
claim specific performance of an oral agreement upon to 
which the plaintiff relied. The defendant further contended 
that under Ss. 91 and 92, Evidence Act, the plaintiff was 
debarred from leading any oral evidence to vary tire terms 
of a written contract. Overruling this contentions; 

Held, that the contention based on the provisions of 
Ss. 91 and 92, Evidence Act, presupposed that there was a 
contract between the parties as alleged by the defendant 
and that the trial Court was right in holding that the con¬ 
tract relied upon by the defendant was not the contract 
between the parties and that the contract between the 
parties was the contract upon which the plaintiff relied. 
A.I.R. 1949 Assam 80. 

- S. 9 i—Scope—Proof of fact of grant as distinct 

from its terms—Admissibility of other evidence. 

Although the terms, of a grant can be proved under 
S. 91 of the Evidence Act only by the production of the 
document containing the grant or by secondary evidence, 
the fact of the grant can be proved by such evidence which 
is admissible as a copy of an entry in a public record. 
22 Luck. 522=1947 O.W.N. 421 = 1947 A.W.R. (C.C.) 
301= A.I.R. 1948 Oudh 307= 1947 O.A. (C.C.) 301. 

-Ss. 91 and 92 —Scope and effect—Will self- 

contained—Condition precedent contained in sepa¬ 
rate agreement—Evidence of—Admissibility. 

Where a will is self-contained in all respects, it is not 
permisSibleto import into itany condition precedent alleged 
to be contained in some other collateral agreement in view 
of the provisions of Ss. 91 and 92, Evidence Act. A condi¬ 
tion precedent to a legacy cannot be imported from out¬ 
side into the will which bequeaths the legacy. 21 Luck. 
314= (1946) O.W.N. (C.C.) 136=223 Ind. Cas. 206= 
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iy .\0 O.A. (C.C.) 100—1946 A.W.R. (C.C.) 100—A.I.R. 
1946 Oudh 193. 

-Ss. 91 and 92— Applicability and scope — 

Letters and deed of agreement constituting the 
contract — Admissibility of letters to explain clause 
in the agreement. 

Where a number of letters and the formal deed of 
agreement together really constitute the contract between 
the parties, such letters are admissible in evidence to 
explain the clauses in the agreement and Ss. 91 and 92 
of the Evidence Act do not stand in the way of such admis¬ 
sion. I.L.R. (1946) All. 231 = 223 Ind. Cas. 365 = 
i 94 f > A.L.J. 122=1946 A.LAV. 142=1946 O.W.N. 
(H. C.) 134=1946 A.W.R. (H.C.) i86 = A.I.R. 1946 All. 
406. 

--S. 91 — Applicability and scope — Ulus. (b), 

if applies to contract of loan of money. 

Illustration ( b ) of S.91, Evidence Act, does not refer to a 
contract of loan of money and it can only apply when 
the bill of exchange is in consideration of a sum of money 
which is not given as a loan. A.I.R. 1943 All. 220=1943 
A.W.R. 157=1943 A.L.J. i8g = I.L.R. (1943) All. 610 
= 206 Ind. Cas. 578 (F.B.). 

-S. 91—Applicability and scope—Other proof 

of transaction not excluded. 

Although S. 91 of the Evidence Act bars proof of the 
terms of a document otherwise than by production cf 
the document, it docs not exclude other proof of the transac¬ 
tion itself. A.I.R. 1941 Pat. 142 = 7 B.R. 117=190 Ind. 
Cas. 756. 

- Ss. 91, 63 (5)—Applicability and scope—Written 

agreement—Proof of the terms. 

Where the terms of the agreement to compromise were 
reduced to writing, under S. 91 of the Evidence Act no 
evidence can be given in proof of the terms of the agree¬ 
ment except the document itself or secondary evidence of 
its contents. But S. 63 (5) permits oral accounts of the 
contents of a document being given by some person who. 
has himself seen it. A.I.R. 1940 Nag. 116=1940 N.L. T. 
85=186 Ind. Cas. 851. 

' Ss. 91, gig—Applicability to wills. 

Sections 91 and 92, Evidence Act, apply only to con¬ 
tracts, grants and depositions of property and a will is 
neither a contract not a grant nor a disposition of pro¬ 
perty unt 1 the d**aih of the testator makes it operative. 
Consequently, a registered will can be revoked bv an 
unregistered document and S. 92 (4) is no bar. A.I.R. 

! 2 3 « 1 M.LJ. 47 = 47 M.L.W. 719 = 

i 938 ^M.W.N. 699=182 Ind. Cas. 949. 

Ss. 91, 92-— Sections 91 and 92, Evidence Act do 

not preclude evidence being given to show that at the 

t me when the payment was made, the debtor expressly 

a to that 11 *t°“ ld be appropriated towards interest. 

51 *1 T 9 R 7 ft 11 ^ 4< ?77 *937 A.L.J. 792=1937 A.W.R. 

5 I.L.R. (1937) All. 732 = 171 Ind. Cas. 422. 

9 1 Applicability and scope. 

hundred **** ° f a sale of property of value less than one 
is nrodureT^ CS ’ ‘u non - rc S«tration of document which 

t,1C $ale is not fatal to the 
of the 1 j lianS [ er , a P r i° r oral sale independent 
thereof^an' cf Possession in pursuance 
artificial ^?- CSt ? bllsh r ed - In such a case, it will be a very 
t^ conllcFuT 0n0rS - 9 ^ Evidence Act to say thS 

i 4 r . 937 C ^.N A i^. 6 9 8 37 I „d Ma c d a S .l 8 5 r 44 ^ 

-t p^Vo and scope—Minor 

to that under pro-not^M^J^f aris *“S ®^temal 

In a case where thr ^ ^ ** can be sued, 
gation arising on the mair' 1 ^ 1 ? 11 . 1S cxtemal to the obli¬ 
ge minor is not a partv th ° P romi ssory note and 

and 92, Evidence El-?, ^ P ro ^ ote . the bar of Ss. 91 

nee /Vet will not apply and a suit against 


the minor is maintainable. A.I.R. 1937 Mad. 1 — 1936 
M.W.N. 919=44 M.L.W. 775=169 Ind. Cas. 261. 
-S. 91—Applicability and scope. 

Where the loan is not antecedent to, and independent 
of the promissory note, but is contemporaneous with it, 
the lender, when the note turns out to be invalid, can fall 
back upon the original contract, express or implied, aris- 
i lg from the loan. 

Section 91, Evidence Act, merely provides that the 
contract embodied in the bill shall be proved by the bill it¬ 
self; and this does not mean that it has destroyed or super 
seded the original right, and the section does not stand in 
the way of falling back upon the original loan. (‘36) 
160 Ind. Cas. 1069=43 M.L.W. 48=A.I.R. *935 Mad. 
206 = 67 M.L.J. 912. 

-S. 91—Scope of. 

Section 91 of the Evidence Act, precludes proof of 
the terms of a contract but it cannot exclude proof of 
the mere fact that a certain sum of money passed from the 
hands of one person to another. A.I.R. 1936 Nag. 225 
= 167 Ind. Cas. 673. 

-S. 91—Scope of—“In proof of such matter M — 

Whether includes the term “in disproof of it.** 

The term “ in proof of such matter” in S. 91, Evi¬ 
dence Act, must carry w'ith it the term “in disproof of 
it’* because if evidence were to be admitted on one side it 
would have to be admitted on the other. A.I.R. 1935 
All. 58= 1935 A.L.J. 304 = 4 A.W.R. 1342 = 154 Ind. 
Cas. 1070. 

-S. 91—Applicability and scope. 

As it is not obligatory on a Magistrate to record a 
confession under S. 164, Cr.P. Code oral proof of an 
unrecorded confession made to a Magistrate before the 
inquiry or trial is not excluded by the terms of S. 91. 
A.I.R. 1934 All. 351=3 A.W.R. 459 = 36 Cr.L.J. 45= 
56 All. 730=1934 A.L.J. 178=152 Ind. Cas. 174. 

-S. 91—Applicability and scope—Acceptance 

of rent at rate specified in unregistered document. 

Where a document is compulsorily registrable, but 
is not registered, it cannot be used for the purpose of 
showing that it embodies the contract between the parties 
so as to introduce the restrictions of S. 91, Evidence Act. 
A.I.R. 1934 Bom. 194=36 Bom.L.R. 359=58 Bom. 419 
= 150 Ind. Cas. 555. 

-S. 91—Applicab’lity and scope—Simultaneous 

payment and taking of instrument—Effect of— 
Circumstances of each case. 

Section 91, Evidence Act, does not apply to cases in 
which the parties agree that the negotiable instrument 
shall be taken as conditional payment only and not in 
accord and satisfaction of the original debt. 

A lender takes a negotiable instrument only as a condi¬ 
tional payment and in satisfaction of the loan. In cases 
where thehanding over of the money and of the instrument 
is simultaneous, it cannot be said that the instrument is 
the sole repository of the terms of the agreement. It is not' 
the time when, but the terms upon which, the loan wa* 
made that matters, and whether the promissory note or bill 
of exchange was given at the time when the money 
was handed over to the borrower or subsequently, in 
either case, it is necessary for the Court to ascertain the 
terms of the agreement upon which the loan was made, 
the question as to what those terms were being a question 
of fact to be determined according to the particular cir¬ 
cumstances obtaining in each case. A.I.R. 1934 Rang. 
389=12 Rang. 500=152 Ind. Cas. 1038 (F.B.). 

-S. 91—Applicability and scope—Oral agree¬ 
ment — Oral adjustment — Memorandum not 
signed —Whether can be used for proving oral 
adjustment. 

Where an oral adjustment is not signed and the writing 
is nothing more than a memorandum of the oral adjust- 
ment ? the memorandum which is incomplete for want of 
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signature or other formalities is not only no bar to evi¬ 
dence being given of the oral adjustment but can be 
used as evidence for die collateral purpose of proving the 
oral agreement. A.I.R. 1933 Sind 324=27 S.L.R. 3 °" 

= 147 Ind. Cas. 432. 

-Ss. 9*, 92—Applicability and scope. 

Sections 91, 92, Evidence Act, only apply when the 
document in question, on the face of it, contains or 
appears to contain all the terms of the contract. A.l.K. 
1932 Bom, 151 = 34 Bom LR. 26 = 56 Bom. 180—137 
Ind. Cas. 478. 

-S. 91—Applicability and scope — Exception 

Dekkhan Agriculturists’ Relief Act, S. 10-A overrides 
Ss. 91, 92, Evidence Act. 

The object of S. 10-A of the Dekkhan Agriculturists 
Relief Act, namely, the decision as to the real nature 
of the transaction by admission of the oral evidence 
which otherwise would be excluded by the ordinary 
law, whether S. 92 or the like of the Evidence Act, 
is to override not merely Evidence Act, S. 9 2 > but 
also where mcessary S. 91. 31 Bom. L-R- 1266 = 54 

Bom. 30 = A.I.R. 1930 Bom. 79. 

-S. 91—Applicability. 

The provisions of S. 91 are not applicable to per¬ 
mission granted by Municipality under S. 1 14 for con¬ 
necting the private drain with the Municipal drain. 
120 Ind. Cas. 221= A.I.R. 1930 Nag. 130. 

-S- 91—Applicability and scope—Arbitration 

Agreement. 

The agreement to refer to arbitration is not a con¬ 
tract, grant or other disposition of property and 60 
S. 91 does not apply to it. 116 Ind. Cas. 853 = A.I.R. 
1929 All; 415* 

- S- 91— Applicability and scope — Even third 

party can prove a contract reduced to writing only 
by such writing. 

Whereas in S. 92 the Legislature has prevented oral 
evidence being adduced for the purpose of varying 
the contract as between the parties to the contract, 
no such limitations are imposed under S. 91. Having 
regard to the juxtaposition from Ss. 91 and 92 and 
the deliberate omission from S. 91 of such words of 
limitation it must be taken that even a third party 
if he wants to establish a particular contract between 
certain others, either when such contract ha6 been 
reduced to a document or where under the law such 
contract has to be in writing, can only prove such 
contract by the production of such writing. A.I.R. 
1917 P.G. 207, Dist. 109 Ind. Gas. i8 = A.I.R. 1928 
Mad. 459. 

-S. 91—Applicability and scope—Pyatpaing. 

The pyatpaing is signed not for the purpose of 
recording a contract but for the purpose of reporting 
to the revenue authorities for revenue purposes what 
has been done. Such documents are referred to as 
evidence of what actually has taken place. But they 
do not purport to record in a formal manner the 
terms of the contract.. It is not, therefore, a document 
within S. 91. 106 Ind. Cas. 503 = 5 Rang. 679 = 

A.I.R. 1928 Rang. 53. 

-S. 91—Applicability and scope. 

Section does not apply if a party does not attempt 
to prove the terms of the document. 92 Ind. Gas. 
1028=1926 M. W. N. 45 = A. I. R. 1926 Mad. 402. 

■■■■ ■ S. 91—Applicability and scope—A receipt for 
money. 

A receipt acknowledging payment of money is not 
a contract or a grant, nor in the ordinary sense of 
the terms if it a disposition of property within the 
meaning of S. 91 and *0 oral evidence is admissible 


91— 2 . Applicability and Scope. 

where the receipt is found to be suspicious or iB un¬ 
registered. 23 Mad. 92, Foil. 80 Ind. Cas. 57 — 2 7 
O.C. 38o = A.I.R. 1925 Oudh 257. 

-S. 91—Applicability and scope—Deed not pro¬ 
duced —Proof of transaction by other evidence is not 
barred. 

Where it was contended that the plaintiff, not 
having produced Bainukasba deed, was not entitled to 
adduce evidence of the transaction and therefore 
failed to establish his tide. 

Held, all that S. 91 provides is that when the 
terms of a contract or of a grant or any other disposi¬ 
tion of property have been reduced to the form of 
a document, no evidence shall be given in proof of 
the terms of such a contract, grant or disposition 
of property except the document itself. This, however, 
refeis only to the method of proof of the terms of 
contract grant or disposition of property: it does 
not exclude other proof of the transaction itself and 
this beeing so the Courts are entitled to consider the 
other evidence adduced in proof of Bainukasha trans¬ 
action. 80 Ind. Cas. 187= A.I.R. 1922 Pat. 222. 

-S- 91— Applicability and scope — Contract 

Oral loan—Collateral security — Evidence—Oral, ad¬ 
missibility of. 

S. 91 only applies where, by the intention of parties, 
a contract has been reduced to writing or where the 
parties intended that the document should be the 
expositor of their intention. Where a document was 
executed by way of collateral security for a previous 
oral loan, held, that oral evidence wa6 admissible 
to prove the terms of such contract. 13 S.L.R. 180 = 
57 Ind. Cas. 394. 

-Ss- 91 and 92 —Applicability and scope—Oral 

evidence—Admissibility. 

There is no legal objection to the admissibility of 
oral evidence which is admitted as a natural conse¬ 
quence of the admission of a documentary evidence. 
21 C L.J. 596 = 30 Ind- Ca$. 398. 

-S. 91— Applicability and scope—Police diary — 

Entries in—Oral evidence. 

S. 91 has no application to matters entered in a 
special diary under S. 172 of the Cr.P.C. Oral evidence 
is admissible to prove statements made to the Police 
by witnesses who heard them made. 18 Cr.L.J. 1022 
= 11 Bur. L.T. 138 = 42 Ind. Cas. 766. 

-Ss- 91 and 92 — Applicability and scope — 

Decree of Court—“Any matter required by law to be 
reduced to the form of a document”. 

Any matter required, etc., in S. 91 does not cover 
the case of a decree; so oral evidence may be 
admissible of an alleged oral agreement varying the 
terrm of a decree. 24 Ind. Cas. 391 (Cal.). 

-S. 91— Applicability and scope—Confession— 

Statement of accused at departmental enquiry—Proof. 

A statement made by an accused at a departmental 
enquiry is not within S. 91, I.E.A. as it is not required 
by law to be reduced to the form of a document. 
Such confession can be proved at the time of the 
prosecution. 36 All. 222=15 Cr.L.J. 569= 12 A.L. J. 
306 = 25 Ind. Cas. 321. 

_Ss. 9* and 92 — Applicability and scope— 

Registration indorsement. 

A statement recorded by the Sub-Registration Officer 
on the back of the document cannot be taken as a part 
of the document and cannot be admitted in evidence 
under S*. 91 and 92 of the Evidence Act. 14 O.C. 80 
== 10 Ind. Cas. 718. 

--S 91— Applicability and scope—Oral evidence 

—Search list. 

S. 91, Evidence Act doe$ not apply to the case of a 
search list prepared under S, 103, Cr. P, C, When a 
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search lias been conducted under S. 103 Cr. P. C. 
evidence can be given regarding the things seized 
during the search and the places in which they were 
found in addition to the search list. If the narrative 
of an extrinsic fact is reduced to writing, it may be 
proved by parol evidence, though such writing is 
required by law. 34 Mad. 3*9 = 8 M.L.T. 451 — 21 
M.L.J. 2ot—it Cr.L.J, 576= (1910) M.W.N. 677 = 

8 Ind. Cas. 1 78. 

[See abo 33 Mad. 413 = 9 M.L.T. 135=11 Cr. L. J. 
716=8 Ind. Gas. 809]. 

-S. 91—Applicability and scope — Contract — 

Factum of contract. 

S. 9r of the Evidence Act prevents only the terms of 
a contract grant, or disposition of property which have 
been reduced to writing from being proved by oral 
evidence, but not the fact of the contract itself which 
can be proved orally. 24 YV. R. 425 full. 18 P. W. R. 
jgo9 = 4 Ind. Cas. 314. 

-S. 91—Applicability and scope — Collection 

papers. 

The section does not apply where collection papers 
are filed in a rent suit, and the suit is based partly on 
Kabuliat and partly on collection of rent. 2 Ind. 
636 (Cal.). 

-Ss. 91, 912—Applicability and scope—“Terms 

of the contract”—Question as to parties contracting— 
Oral evidence—Admissibility—Proof that obligor signed 
as member of a firm. 

The question as to who the contracting parties are 
is not one relating to the terms of the contract within 
the meaning of Ss. 91, 92 of the Evidence Act, and oral 
evidence is admissible to show that a person who 
signed a deed did so not only for himself but also as 
an agent for others, e. g., as a member of a firm. 
(1906) 18 M L J. 1=31 M. 45 = 3 M.L.T. 259. 


-S. 91—Applicability and scope—‘Documents’— 

Rough note made by a stranger for his own 
convenience. 

Held, that a mere rough note in writing made by 
a third person (here by a prie6t) of an agreement by the 
husband to provide for the wife in case of future 
separation, solely for his own convenience and not 
signed by the parties is not a document within the 
meaning of S. 91, Evidence Act, in which the terms 
of the contract can be said to be embodied. (>905) 
7 Bom L.R. 602. 


S. 91 Applicability and scope—Dying decl 

S. 91 does not apply to dying declaration as it is n 
f^r a ^ attC j rec l ulrcd by la w to be reduced to t 
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3. Hundi. 

-S. 91—Hundi—Hundi embodying only part of 

contract inadmissible—Evidence of terms of whole con¬ 
tract not excluded. 

If a hundi is an embodiment of the whole of the 
contract between the parties and it is not admissible 
in evidence and cannot be looked at for the 
purpose of finding out the terms of the contract, 
other 4 evidence to prove the terms of such contract 
cannot be allowed. But where the hundi embodies only 
a part of the contract between the parties, it cannot 
be said that the whole contract is reduced to the 
form of a hundi and S. 91 does not exclude evidence 
showing the terms of tire whole contract which cannot 
be determined from the hundi alone. 116 Ind. Cas. 

293=51 All. 530=1929 A. L. J. 333 —A- I. R. 1929 
All. 254. 

-S. 9*—Hundi. 

Bill o( exchange or hundi does not necessarily embody 
whole contract between parties. 116 Ind. Cas. 293 = 

51 All. 530= 1929 A L J. 333 = A.I.R. 1929 All. 254. 

~ S. 91—Hundi—Insufficiently stamped hundi— 
Secondary evidence of loan. 

Where the money, even though advanced a short 
time before the actual execution of the hundi which 
was insufficiently stamped, was advanced on the 
security of the hundi and the agreement between 
the parties was that the loan should be made in 
consideration of the hundi, 

Held, the plaintiffs have no cause of action inde¬ 
pendent of the hundi and as the hundi, insufficiently 
stamped is inadmissible in evidence and as S. 91 of the 
Evidence Act forbids secondary evidence, the plaintiffs 
must fail. 66 Ind. Cas. 201 = 2 Lah. 330= A.I.R. 1922 
Lah. 307. 

-S. 91—Hundi inadmissible—Oral contract can¬ 
not be proved. 

Where the terms of any contract have been reduced 
to writing and that writing is, for any reason, inad¬ 
missible, the promisee must lose his money. Therefore, 
wfi r re advancing of a loan and the execution of the 
hundi are simultaneous transactions, and the contract 
for repayment is embodied in the hundi, but the hundi 
is inadmissible in evidence due to insufficient stamp, 
the creditor cannot rely on the original consideration. 

60 Ind. Cas. 107 = 3 L Lj. i 5 7=A.I.R. 1921 Lah. 217. 

4. Lease. 

See also S. 91—Admissibility of external evidence. 

-S. 91—Lease—Tenancy for one year created by 

oral agreement and delivery of possession— Subsequent 
execution of sarkbat embodying terms, by tenant only 
—Such document not registered—Admissibility — 
Transfer of Properly Act, S. 107. 

A tenancy for a definite period of one year only can 
be established by proof of an oral agreement accom¬ 
panied by delivery of pos«es*ion. When the terms of 
6uch a contract are embodied in the sarkhat executed 
by the tenant only, the Court can look only to the 
sarkhat for proof of the terms of the contract. The 
mere fact that it was executed some days after the lease 
had been entered into is immaterial. 

A sarkhat executed only by the tenant and purpor¬ 
ting to be merely an agreement by the tenant to hold 
i- Pr°P ert y a certain period and showing that a 
valid lease was already in existence, that is, that it had 
been preceded by an oral agreement and delivery of 1 
possessloq some days previously, docs not create * J 
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valid lease so as to make the registration of the 
document compulsory under S. 107, T. P. Act, and its 
non-registration would not exclude it from evidence. 

It is admissible as showing the terms of the contract 
previously entered into by the parties and it is only 
evidence which is admissible to prove those toms. 
A. I. R. 1942 Oudh 403=1942 O. YV. N. 357 =, 94 2 
A.W.R. C.C 237= t8 Luck. 201 =200 Ind. Cas. 503. 

-Ss. 9*, 9*—Lease—Registered lease, if can be 

varied by later unregistered agreement. 

Section 91 of the Evi. Act, applies to cases in which 
contracts, grants or dispositions of property are con¬ 
tained in one document and to cases in which they 
are contained in more documents than one. But 
when the agreement in question cannot be admitted 
in evidence owing to its not have been registered, 
it is not permissible to vary the terms of a registered 
lease by a later unregistered agreement. A.I.R. 
1937 Oudh 341=1937 O.W.N. 477—*937 R D - 2 44 
(2) = 13 Luck. 270=168 lnd. Cas. 263. 

-S 91—Lease. 

Where a lessee executes a registered kabuliyat in 
favour of the lessors and it is accepted by the lessors 
by means of an unregistered amalnamah. no valid 
lease is constituted, as the kabuliyat executed by the 
tenant is not a lease; nor can the acceptance of the 
lessor be proved cither by the amalnamah or by oral 
evidence. A.I.R. 1935 Pat. 291 = 16 P-L-T. 45 I==, 4 
Pat. 672=157 Ind. Cas. 98 iF.B.). 

-S. 91—Lease. 

With the object of leasing certain home-farm lands 
within a zamindari for a tei m of seven years, an 
auction was held by the zamindar. The defendant’s 
"bid was the highest and he paid the deposit rcquirid. 
The plaintiff subsequently leased the land to otheis. 
In a suit for ejectment, the defendant alleged that 
there was a subsequent auction list and a mucbilikka 
and as these were unregistered, there was no valid 
lea s e : 

Held that as the plaintiff did not produce the 
auction list or muchilikka, he could not be allowed 
to prove that the bargain between the parties was 
reduced to writing in these documents. A.I.R. 1933 
Mad. 451=37 M.L.W. 672 = 64 M.L. J. 676=1933 
M.W.N. 672=144 Ind. Cas. 27. 

-S. 91 — Lease—Lease deed unregistered— 

Proof aliunde. 

Though an unregistered lease deed which requires 
compulsory registration should be excluded so far as it 
is evidence of the lease, other evidence indicative of 
the creation of tenancy, can be considered in establish¬ 
ing the tenancy, in Ind. Cas. 358 = A.I.R. 1928 
Nag. 338. 

- S- 91—Lease—Deed invalid—Proof aliunde. 

Even if the registration of a lease deed be invalid, 
the tenancy can be proved otherwise without pro¬ 
ving the written lease which may be inadmissible for 
want of registration. 41 Cal. 347, Foil. 

The tenancy can also be proved by the doctrine 
of part performance. 105 Ind. Cas, 172 = 8 P.L-T. 
829= A.I.R. 1928 Pat. 89. 

-S. 91—Lease. 

Where, an amalnamah evidencing a settlement of 
land is inadmissible in evidence for want of registra¬ 
tion no evidence is admissible on the question as to 
the person* for whom the settlement was made or as 
to the extent of their shares settled. 63 Ind. Cas. 

563 (Cal), * 


- S. 91—Lease—Inadmissible under B. T. Act- 

Oral evidence cannot be given ol the terms of a 
sub-lease in excess of the period sanctioned by S- 85, 
Bengal Tenancy A«'t, though it is registered, for it is 
inadmissible in evidence. 24 C. L. J. 539 — 38 I n( L 
Cas. 489. 

-S. 91 —Lease—Inadmissible — Oral evidence— 

Registration Act, S, 49. 

Oral evidence to prove the rate of rent is admis¬ 
sible, when the tenant’s Kabuliat becomes inadmis¬ 
sible for want of regntiation. 41 Cal. 347—19 
C.L J. 428=25 Ind. Cas. 509. 

-S. 91—Lease—Oral evidence. 

Where a written rental agreement is inadmissible 
in evidence, mal evidence, though not admissible to 
prove the trims of the tenancy <r period of the lease 
is still admissible to piove that the relationship ol 
land-lord and tenant exists between the parties. 28 
M L. J. 361=27 Ind. Cas. 804. 

-S. 91—Lease—Unregistered—Admissibility to 

prove relationship of land-lord and tenant. 

Where an unregistered lease is inadmissible in pioof 
of a lease there is nothing to prevent the evidence of 
witnesses who speak to the existence of the relationship 
of land-lord and tenant bet wren the parties being 
admitted. A tenancy can be proved without the lease if 
there be any. 41 C. 347 Foil. 49 Ind. Cas. 843. (Nag,). 

-S. 91—Lease—Unregistered—Oral evidence. 

No oral evidence can be given to prove the terms).’ 
a lease contained in an inadmissible document. 42 Ind. 
Cas. 629. (Nag.). 

-S. 91—Lease — Unregistered lease — Adverse 

possession. 

An unregistered lease can be a guide to ascertain 
the rights acquired by adverse possession after the lease. 
33 Ind. Cas. 524. (U.P.B.R ). 

-S- 91—Lease—Evidence of consideration for 

contract—Consideration no term of contract—Land¬ 
lord—Tenant—Enhanci mrnt of rent. 

Wheiethe parties entered into a contract that one of 
them, the rai>at should hold a certain quantity of land 
on payment of a certain amount in certain instalments— 
Held, that evidence can he let in of the consideration 
for such a contract, consideration being no term of the 
contra-1. 11 C.W.N. 62 = 4 C.L.J. 320 = 33 C. 607. 


5. Mortgage. 

See also S. 91 Admissibility of external evidence. 


-Ss. 91 and 92—Applicability—Equitable mort¬ 
gage—Letter recording transaction giving list of deeds 
deposited—Admissibility without registration — Oral 
evidence of mortgage—Admissibility. 26 Pat. 260 = 
A.I.R. 1948 Pat. 251. 


-S. 91—Mortgage—Interest in a mortgage-deed 

— Oral evidence. 

Where a mortgage deed contains a stipulation for 
compound interest, all evidence of an alleged oral 
agre< ment to the effect that only simple interest was 
agreed upon \%ill be wholly inadmissible. Because if 
<he mortgagor alleges that ihe parties never agreed to 
compound interest but only to simple interest, all evi¬ 
dence in support of the allegation will be excluded by 
S 91, and if his case is that he agreed in writting to pay 
compound interest, but the parties entered into a simul¬ 
taneous oral agreement that only simple interest should 
be paid, then evidence of such oral agreement will be 
excluded by S. 92. 119 Ind- Cas. 92=1929 A.L.j” 

866 . 
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-S. 91 — Mortgage. 

The mortgage sought to be redeemed was passed in 
186 ). Plaintiff gave sufficient details of the alleged 
mortgage. It was not proved that there was ever an 
unregistered instrument of mortgage. The mortgage 
was proved by circumstantial evidence, viz., recitals 
in deeds referring to the property as having been so 
mortgaged and extracts from account books 'which 
mentioned the fact of the mortgage, as well as a 
transaction by which a half-share in the mortgage was 
transferred to the defendant’s father, 

Held, that because the terms of the contract had 
not been reduced to the form of a document and as 
at the time of the alleged mortgage an oral agreement 
with transfer of possession sufficed to create a mort- 
gage, S. 91 would not apply, 

Held, further, that S. 49, Registration Act, would 
also j.ot apply, because there was in fact no document 
tendered in evidence which ought to have been, but 
was not in fact, registered. 115 Ind. Cas. 379 = 52 
Horn. 875 = 30 Bom. L. R. I277 = A.I.R. 1928 Bom. 484. 


-S. 91 —Mortgage—Mortgage requiring registra¬ 
tion—Oral evidence inadmissible. 

A mortgage was executed before applicability of 
Transfer of Property Act for Rs. 80. Further advance 
of Rs. 80 W'as taken on the same land after the 
application of the Act to Burma. The mortgage deed 
was not registered. The mortgagor brought a suit for 
redemption on payment of Rs. 160 and tried to prove 
the mortgage by oral evidence. 

Held, that the mortgagor could not get out of the 
registration by taking money in instalments. Oral 
evidence was, therefore, inadmissible. 117 Ind. Cas. 
59 = A.I.R. 1928 Rang. 242. 


——S- 91—Mortgage. 

Where an earlier mortgage is substituted by a 
subsequent mortgage but the subsequent mortgage is 
invalid for want of legal attestation, the mortgagee can 
tall back on the earlier mortgage as there is no valid 
substitution of the old security by the new one, provided 
his rights under the earlier mortgage are not other¬ 
wise barred. 98 Ind. Cas. 695=A.I.R. 1927 Nag. 83. 


S 91—Mortgage—Area of demised land— 
Antecedent documents may be consulted only for 
identifying land. 

Where the question is as to the extent or area of 
the Mahal settled with the defendants it is not the 
duty of the Court and it would be contrary to its 
duty to admit any antecedent documents for the pur¬ 
pose of contradicting the terms of die settlement 
made. Any antecedent documents and maps can be 
used s o^ly for the purpose of identifying the thing 

demised. 88 Ind. Cas. 103 = 26 P.L.R. 257 = 2 O.W.N. 
403—41 C.L.J. 386=3 Pat. L. R. Civ. 114=6 P L T 
3f = 6 L.R P C. ,09 = 27 Born.L.R 4 8, 9=, qJj 
M.W N.^-AXR. 1925 P. C. 122=48 M. L.J. 611 


S. 91— Mortgage. 

i e , terms of the contra ct are conveyed bv t 
word “Mortgage”, so the fact of mortgage an 

r °™ Its te r ms ca nnot ^ Proved but only tg e fact 

transfer of possession where there is such transf 

S * P, r ° V i d ; Ind -C». 987=3 Bur. L. J. T 3I = 
Kang. 441= A.I.R. 1925 Rang. 61. 6 


-S. 91—Mortgage. 

Authorised maps and entries made in authori 
revenue registers corroborative of oral testimony 
to documentary transactions can 0 nlv he 

ifad r m e ^ enCe <**.*»* the docum^ ttaSS 

admissible at all. So f a mortgage vv hich ought 


have been by registered instrument cannot be proved 
by authorised maps and entries made in authorised 
revenue registers: A.I.R. 1923 Rang. 196, Overruled. 
84 Ind. Cas. 987=3 Bur. L.J. 231 = 2 Rang. 441 = 
A.I.R. 1925 Rang. 61. 


-S- 91—Mortgage—Suit on mortgage—Orig in al 

mortgage deed not produced—Defendant pleading 
payment and discharge — Non production of 
mortgage-deed is not fatal—Question of payment 
must be gone into on merits. 

If the mortgage is totally denied, the plaintiff 
cannot prove the factum of the mortgage without 
producing the original mortgage deed, but if the 
defendants do not deny the factum of the mortgage 
but what they allege is that the mortgage has been 
discharged by payment, it is necessary for the Judge 
to find whether the mortgage had in fact been dis¬ 
charged or not. The non-production of the original 
mortgage might be an important factor in considering 
whether the mortgage had been discharged or not, 
but that is no ground in itself for dismissing the suit 
on the mortgage in such a case. 61 ind. Cas. 412=19 
A. L.J. i 85 = A.I.R. 1921 All. 218. 


S. 91—Mortgage—Other evidence inadmissible. 

Where the plff. relies upon a mortgage-deed pro¬ 
duced by her but not proved she is precluded by 
S. 91 from giving other evidence of the terms of the 
transaction. (1915) 11 U.B.R. 56 = 29 Ind. Cas. 607. 

- Ss. 91 and 92—Mortgage—Agreement to exo¬ 
nerate one of several mortgagors from personal 
liability. 

An agreement by which one of several mortgagors 
procures a release of his own penonal liability ia 
admissible in evidence though not endorsed on the - 
back of the mortgage bond according to its recitals. 
42 Ind. Cas. 615 (Cal.) 

- S. 91—Mortgage—Admissions—Unregistered 

mortgage—Admission at mutation—Proof of, if 
can be given. 

An unregistered mortgage, inadmissible in evidence 
for want of registration, cannot under S. 91 of the 
Act be proved by an admission at mutation procee¬ 
dings inasmuch as the section excludes all evidence in 
proof of the contract except the document itself. 276 
P.L R. 1913=20 Ind. Cas. 280. 

- S. 91—Mortgage—Mis description—Mortgag¬ 
ed property——Form of relief to be granted. 

Extrinsic evidence is admissible to show the mistake 
of description in a deed of a mortgage and the omis¬ 
sion of a prayer for rectification is. a matter of form 
at the most. 30 M. 397; Foil. 34 Mad. 51 = 8 M-L-T. 
2B9 = (1911) 1 M.W.N. 36 = 8 Ind. Cas. 390. 

6. Partition. 

; —S- 91 —Unregistered partition ‘koorchit’—Oral 
evidence to prove its terms—Admissibility. (1947) 1 
M.L.J. 90= A.I.R. 1948 Mad. 26. 

S. 91—Partition—Maintenance case in Crimi* 
nal Court-—Award — Admissibility of, in subse¬ 
quent civil suit, on point of separation of 
joint family — Oral evidence on this point, i* 
excluded by S. 91. 

One S advanced a sum of money to one M on the 
security of a mortgage. A suit was brought on the 
basis of this mortgage bond and in it were impleaded* 

j his three sons. The two younger sons B» 
and A set up the plea that some time prior to the exe- 
cution of the mortgage^ they had separated from th<df 
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father and elder brother had sided with their mother, 
who had brought a maintenance suit against their 
father. The proceedings in the Criminal Court ended 
in a compromise brought about by certain punchas or 
arbitrators. The sum and substame of the compromise 
was that a portion of the land which was later mort- 
gaged was to be ass'gned to B and A and their mother 
for their maintenance. The Court which tried the 
mortgage suit dismissed it as against B and A. 
Eventually in execution of the decree, the mortgage 
property was sold and was purchased by the mortgagee 
S. When subsequently, he took out a writ for delivery 
of possession, B and A made an application under 
O.21, R. 100 of the Civil P.C. This application was 
dismissed and thereupon they instituted a suit: 

Held, (i) that the award of the arbitrators was not 
admissible in evidence in the suit; 

(ii) that the provisions contained in S. 91 of the 
Evi. Act did not apply so as to exclude oral evidence 
of separation in the joint family. Although in 60 far 
a6 the award created a charge in favour of the mother 
of the plaintiffs on a portion of the mortgaged properly, 
oral evidence to 6how that such a charge ever existed 
was inadmissible, yet oral evidence to show that at or 
about the tim e the charge was created, there had 
been a disruption in the joini family of which M was 
the head, wa6 quite cleaily relevant. The matter 
would, no doubt, have been otherwise if it had been 
shown that the award operated not merely to create 
charge but a deed of partition. A.I.R. I 94 2 l’at. 
432 = 23 P.L.T. 354=21 Pat. 601 = 201 lnd. Cas. 196. 

-g. 91 —partition—Partition deed inadmissible 

—Other evidence. 

Where in a suit for partition a deed evidencing 
partition between the parties is inadmissible owing to its 
non-registration, other evidence is admissible to prove 
the factum of separation in order to defeat the plain¬ 
tiff’s claim. It is for that purpose and that purp >se 
alone that the evidence in the case must be adduced 
by the defendant. A.I.R. 193 ® ^ at * 603 — 1 77 Inch 
Cas. 682. 

-S. 91—Partition. 

Partition of movables between uncle and minor 
nephews—Terms of partition that to equalise shares 
uncle to pay debts and minor to execute pro-note in 
favour of uncle — Pro-note executed by mother as 
guardian of minor — Partition lists prepared but not 
registered—Suit on pro-note: 

Held, that plaintiff could not adduce evidence to 
prove the terms of the partition under S. 91, Evi¬ 
dence Act, as the partition lists could not be tendered 
in evidence being unregistered. A. I. R. 1937 Mad. 

638=45 M.L.W. 639= (1 937 ) iM.L.J. 676=175 
lnd. Cas. 246. 

-S. 91—Partition—Ekrarnama reciting fact 

of partition executed by parties through 
guardians — Admissibility to prove fact of 
partition. 

A deed of ekrarnama excuted by certain defen¬ 
dants through their respective guardian and reciting 
the fact of a partition through arbitrators is 
admissible in evidence as proof of the fact that 
there had been a partition if it could be shown 
that the two persons who purported to act as guar¬ 
dians or agents were acting on behalf of their 
respective wards or principals. A.I.R. 1934 Pat. 
48=146 lnd. Cas. 937 (2). 

-S. 91—Partition. 

A partition is not required by law to be effected 
by a document and therefore, S* 91, Evidence Act> 
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would not bar oral evidence in regard to partition. 
A.I.R. 1933 Nag. 270 = 144 lnd. Cas. 312 . 

-S. 91 —Partition—Partition deed not regis¬ 
tered—Oral evidence—Admissibility. 

Even though an un-registered partition deed may 
not be admissible to prove the terms contained 
therein still the fact of partition as alleged can 
be proved by oral evidence. A.I.R. 1933 Rang. 
249=145 lnd. Cas. 833 . 

-S. 91 —Partition. 

Fact of partition may be proved by oral evidence 
although deed embodying terms of partition 
cannot be proved for want of rec stration. 41 Rom. 
466 and A.I.R. 1926 Mad 402 , Foil. 32 M L.W. 
233 = 128 lnd. Cas. 561 =54 Mad. 27=59 M.L.J. 558 
=A.I.R. 1930 Mad. 883 . 

-S. 91 —Partition. . 

An unregistered partition deed in admissible 
to prove the factum of partition, but its terms 
cannot be proved. A.I.R. 1°24 Mad. 292 ; A.I.R. 
1924 Pat. 641 ; 43 Mad. 244 , Rel. on. 

Where a deed of partition is unregistered, the 
combined operation of S. 49 , Registration Act, 
and of S. 91 , Evidence Act, would be to shut out 
all evidence to prove the terms of the deed; still 
separate status and separate possession are 
provable by other independent evidence: 41 Bom. 
466 ; 44 Bom- 881 , Rel. on. 

Though a deed of partition is unregistered, 
the fact of partition and the fact of separate 
status and separate possession are provable, the 
reason being that these facts are not part of the 
“transaction** as contemplated by S. 49 of the 
Registration Act or of the “ disposition ’’ as 
contemplated in S. 91 of the Ev'dence Act. 99 
lnd. Cas. 448 = A.I.R. 1927 Nag. 113 . 

——S. 91 —Partition— Registration Act, Ss. 17 
and 49 —Document evidencing partition—Oral 
evidence not allowed. 

Where a document is intended to be the evidence 
of a partition effected between the parties thereto 
it requires registration under S. 17 and if 
un-registered is inadmissible in evidence according 
to the provisions of 5 - 49 . Oral evidence as # to 
the terms of such a document is shut out by S. 91 
of the Evidence Act- 69 lnd. Cas. 859 = A.I.R. 
1924 Lah. 286 . 

-S. 91 —Partition — Oral evidence should 

not be given to prove un-registered partition 
agreement. 

Where a partition is made by an un-registered 
document, oral evidence is inadmissible to prove 
it. But if the partition has been acted upon by 
the parties to the other’s knowledge, Part per¬ 
formance may be proved. But this is limited to 
cases in which specific performance can be claimed. 
As the Court cannot entertain a suit for partial 
partition specific performance of on agreement 
to partially partition cannot be claimed. Hence 
part performance cannot be proved where there 
has ben only an agreement of partial partition, 
but can be proved where the agreement has been 
one of entire partition. 76 lnd. Cas. 42 = 4 P.L.T. 
657=2 Pat. L. R. 37 = A.I.R. 1924 Pat. 244 . 

-S. 91—Partition* 

Where the defendants alleged that the plaintiff 
had executed certain unregistered deeds by which 
the inheritance of a common ancestor was 
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partitioned, and the plaintiff in his pleadings by 
necessary implication admitted the said allegation, 
Held, that oral partition being permissible S. 58 
of the Evidence Act made evidence on this 
point unnecessary and therefore the provisions 
of Ss- 91 and 92 of the Evidence Act would not 
prevent defendants from relying on the partition. 

76 Ind. Cas. 855 = 1 Rang. 405 = A.I.R. 1924 Rang. 
155 . 

-S. 91 —Partition. 

Partition deed inadmissible—Oral evidence 
is admissible to prove fart of partition but not 
contents. 41 Bom. ^66, Foil. 76 Ind. Cas. 852 = 
A.I.R. 1923 Lab. 392 . 

-S. 91 —Partition. 

Unregistered partition deed — Evidence as to 
fact of partition cannot be let in aliunde. 74 
Tnd. Cas. 47 = 1 Bur. L.J. 111 = A.I.R. 1923 Rang. 
57 . 

—— S. 91 —Partition. 

Where the deed of partition was unregistered, 

Held, it was competent for the plant iff to say 
that there was in such and such a year a partition 
between himself and his brothers l>ut he could not 
go further and say what benefit he took under that 
partition or what share ht had in a given property 
by reason of that partition. 

It is of the very highest importance, specially in 
the interests of a community that is growing com¬ 
mercially, that it should be thoroughly understood 
that, if parties enter into agreements in writing, 
they are thereby protected from having their 
opponents giving evidence of what, they say, were 
oral arrangements. These rules ought to be rigidly 
enforced for that very purpose. 70 Ind. Cas. 953 
= 45 Alt. 21 = 20 A.L.T. 777 =A.I.R. 1922 All. 493 . 

-S. 91 —Partition. 

A partition may be proved by oral evidence 
though the partition-deed cannot be proved for 
want of registration. 61 Ind. Cas. 399 = 3 U P.L.R. 
(Lah.) 43 . 


-S. 91 —Partition—Unregistered — Admissi¬ 
bility of. 

T # he ‘ factum * of a partition as distinguished 
from its terms, may be proved by evidence apart 
from the deed of partition itself. Per Beamen,J.— 
A fact, which does not necessarily constitute a 
term in any real sense, of a contract, grant or 
other disposition of property may be proved, 
although the writing in which the terms of the 
grant or other disposition of property are 
embodied, cannot be proved for want of regis¬ 
tration. 41 Bom. 466=19 Bom. L.R. 322=40 Ind. 
Cas. 83 . 


S. 91 —Partition — Unregistered 

~: J__ _ 


^^* * ui viuwm — uiucgibicrca acca 

Other evidence—Registration Act ( 1877 ), S . 1 

Where a partition deed is intended to be t 
only appropriate evidence of the partition, oi 
evidence to prove a partition is not admissible unci 
b. 91 Evidence Act and under S. 49 Registrati 

tW t 1B T n 5f a ^ n U s , s,ble if is not register* 

12 C.L. J. 25 —15 C.W.N. 375 = 6 Ind. Cas. 346 . 

T S. 91 Partition — Secondary evidence 

ZSlrfZg* .Partition Ad mis: 

there Is' nothing ’"in I.^oflndfan Evidence 
P revent one Of the parties from prpr 


aliunde that a partition did take place but no 
secondary evidence of the details of such parti¬ 
tion can be given. 29 P. R. 1915=29 P.L.R. 
1916 = 27 Ind. Cas. 489 . 

7. Pro-note. 

See also S. 91 , Admissibility of external evidence 

-S. 91 —Pro-note—Promissory note—Extrane¬ 
ous evidence. 

Where the promissory note in suit contains all 
the terms of the contract but it is not admissible 
under S. 35 , Stamp Act, it is not open to the plain¬ 
tiff to fall back upon any so-called independent 
cause of action and to prove the alleged loan by 
any other evidence than the promissory note itself 
which is inadmissible. In such a case, the suit can¬ 
not be decreed. A.T.R. 1946 All. 150=1945 A. L.J. 
483 = 1945 A.W.R. (H. C.) 315 = 1945 O.W.N. 
(H. C.) 304 : I.L.R. ( 1946 ) All. 82 . 

-S. 91 —Stamp Act, S. 35 —Limitation Act* 

S. 19 —Pronote—Promissory note and receipt 
executed in lieu of previous transactions insuffi¬ 
ciently stamped—Penalty paid in respect of 
receipt—Decree on acknowledgment in receipt 
—Interest—Interest Act, S. 1 . 

Where a promissory note and a receipt executed 
in lieu of the amount due on previous transactions 
are insufficiently stamped, but the necessary penalty 
is paid in respect of the receipt and thus it becomes 
admissible in evidence, the creditor is entitled to a 
decree on the basis of the acknowledgment contain¬ 
ed in the receipt. 

In such a case, however, interest on the original 
loan calculated only upto the date of the receipt, 
can be allowed. Interest from that date upto the 
institution of the suit should not be allowed. 
Under the Interest Act, interest can be allowed 
only if the amount claimed is a certain sum which 
is payable at a certain time by virtue of a written 
instrument. A.I.R. 1942 Oudh 388=1942 A.W.R* 
222 = 18 Luck. 191 = 1942 O.W.N. 343 = 200 Ind. Cas* 
515 . 

-S. 91 —Pro-note. 

Per Full Bench (Stodart, J. contra).—If 
the promissory note embodies all the terms of 
contract and it is properly stamped, no suit on the 
debt will lie. Section 91 , Evidence Act, and S. 35 , 
Stamp Act, bar the way. But if it does not embody 
all the terms of contract, true nature of tran¬ 
saction can be proved and where an instrument 
has been given as collateral security or by way of 
conditional -payment, a suit on the debt will lie* 
A.T.R. 1938 Mad. 785 = 48 M.L.W. 220 = ( 1938)2 
M.L J. 189 = 1938 M.W.N. 722 = I.L.R. ( 1938 ) Mad. 
933=177 Ind. Cas. 236 (F.B.). 

[Overrules ( 1 ) A.T.R. 1926 Mad. 1148=98 Ind. 
Cas. 75 ; ( 2 ) A.I.R. 1935 Mad. 206=156 Ind. Cas* 
250 .] 

- S. 91— Hand-note—Promise of re-payment 

sole consideration—Implied contract. 

Where there is an express promise of re-pay* 
ment put into writing as part of the loan transac¬ 
tion, if the plaintiff recovers at all, it must be on 
the contract actually made and not on some imphed 
contract. Whether a hand-note is the sole con¬ 
sideration for the advance, and not merely a con* 
ditional payment or a collateral security, is a 
question of fact. A.I.R. 1937 Pat. 572=18 P*W* 
640 = 1 * Pat, 527 = 171 Ind. Cas. 881 , 
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-S. 91—Prc-nore. 

Where a promissory note is given for an antece¬ 
dent debt and the note turns out to be inadmissible 
in evidence being insufficiently stamped, a suit can 
be brought on the original debt. A.l.R. 1936 Mad* 
179=1935 M.W.N. 855 = 43 M.L.W. 145 = 70 M.L.J. 
267 = 59 Mad. 268=161 Ind. Cas. 273. (F.B.). 


-S. 91—Pro-note—Suit on distinct oral agree¬ 
ment of loan—Defendant repudiating—S. 91, 
whether applies. 

Where a plaintiff, conceding that an under-stamp¬ 
ed pro-note is invalid for purposes of creating an 
obligation avers the existence of a distinct oral 
agreement of loan and sues for money had and 
received and the defendant repudiates the promis¬ 
sory note as being merely a colourable document 
and neither party relies on the document as em¬ 
bodying the substance of the contract, S. 91, Evi¬ 
dence Act, does not come into play and the pro¬ 
missory note can be used as a corroborative 
evidence on the point of actual payment of money. 
A.l.R. 1936 Nag. 225 = 167 Ind. Cas. 673. 


-S. 91 — Pro-note — Insufficiently stamped 

hand-note—Admissibility for proof of debt. 

Although the hand-note is not admissible in evi¬ 
dence for the purpose of proving the loan, it can 
be used for certain collateral purposes, that is, a 
purpose foreign and not subordinate to the purpose 
for which the document was executed- So, if the 
document was inadmissible for the purpose of 
proving the debt, it cannot be used to support the 
statement of the plaintiff’s witnesses who come to 
prove the debt. A.l.R. 1935 Pat. 375 = 14 Pat- 233 = 
16 P.L.T. 475 = 158 Ind. Cas. 962. 


-S. 91—Pre-note. 

Though the plaintilf may be precluded from pro¬ 
ving the terms of the contract when the promissory 
note is inadmissible in evidence as insufficiently 
stamped, the loan, i.e., the actual delivery of 
money, and the fact that there was no intention to 
deliver the money gratuitously or in satisfaction 
of any obligation can be proved, and the plaintiff 
can recover the money advanced. A.l.R. 1933 Nag. 
57 (2) = 29 N.L.R. 131 = 144 Ind. Cas. 745. 

-S. 91—Pro-note—Promissory note—Stamp 

insufficient—Other evidence of loan, admissibi¬ 
lity—Evidence as to rate of interest. 

If the hand-note evidencing a transaction of 
loan be inadmissible in evidence for want of pro¬ 
per stamp, the transaction can be proved by other 
evidence independent of the hand-note. 

But evidence as regards the rate of interest 
cannot be given independently of the hand-note. 

A.l.R. 1933 Pat. 584 (1) = 147 Ind. Cas. 706. 

-S. 91—Pro-note—Debt and pro-note simul¬ 
taneous—Suit on original consideration—Main¬ 
tainability—Endorsee’s right to sue on. 

Where the execution of a promissory note and 
the transaction of loan are contemporaneous, the 
debt can be proved only by the note, and if the note 
is insufficiently stamped and cannot be admitted in 
evidence, a suit cannot be maintained on the origi¬ 
nal consideration for the note. 

[The question whether the endorsee of a pro¬ 
missory note can sue on the original consideration 
where the promissory note is inadmissible in evi¬ 
dence was left open. ] A.l.R. 1932 Mad. 687=36 
M.L.W. 432=139 Ind. Cas- 361. 


-S. 91—Pro-note — Insufficiently stamped 

pro-note—Proof by other evidence. 

In a suit for recovery of money on the allegation 
that the defendant had borrowed a certain amount 
from the plaintiff and that the promissory note 
which had been executed was insufficiently stamp¬ 
ed and hence inadmissible, the plaintiff is entitled 
to prove the transaction by other evidence in the 
absence of the promissory note. A.l.R. 1934 Oudh 
57=10 O.W.N. 1271 = 9 Luck. 267= 146 Ind. Cas- 
751. 

-S. 91—Pro-note—Promissory note inadmis¬ 
sible—Suit on receipt. 

Where a transaction of loan and the execution 
of a promissory note are simultaneous and inten- 
' ded by the parties to be part of the same transac¬ 
tion, no evidence can be adduced in proof of the 
transaction of the loan except the promissory note 
itself and if the promissory note is inadmissible in 
evidence, a suit cannot be brought on the basis of 
a receipt executed by the defendant for the amount 
covered by the promissory note. 

Receipt of money by one person from another 
does not by itself entitle the latter to recover it, 
unless it is established that the person receiving 
the money agreed expressly or impliedly to re-pay 
it to the person who paid it. A.l.R. 1933 All. 109= 
140 Ind. Cas. 117. 

-S. 91—Pro-note. 

Where there is a cause of action complete in it¬ 
self before the promissory note and independently 
of it, the plaintiff can prove it though the promis¬ 
sory note is inadmissible. A.l.R. 1933 Mad. 117 = 
64M.L.J. 79 = 37 M.L.W. 157 = 1933 M.W.N. 663 = 
140 Ind. Cas. 833. 


-S. 91—Pro-note—Insufficiently stamped pro¬ 
note—Oral proof of advance. 

In spite of the provisions S. 91 , Evidence Act, it is 
open to a party who has lent money on terms recorded 
in a promissory note which turns out lobe inadmis¬ 
sible in evidence for want of proper stamp duty, to 
recover his money by proving orally the advance of 
the loan. * But no proof of the terms of the contract 
can be given if the writing happens to be inadmissible 
in law. 

• • • * 

Per Hasan C. J.— An oral contract of loan may be 
wholly or partly executed as soon as it is completed 
and the parties may choose to reduce it to writing 
after a long interval of time. But o"ce it is reduced 
to writing the only evidence admissible in proof of it 
is the wiiting. The written contract, therefore, 
wholly displaces the 01 al contract insofar as the 
manner of proof is concerned. On that reasoning 
and on the assumption that S. 91 , Evidence Act 
applies, it follows that no proof can be given of the 
contract if the writing happens to be inadmissible in 
law and the distance of time between the oral 
contract and the writing will make no difference. 
Another case may be of an oral contract of loan 
followed by a written contract after an interval of a 
day or two. In either case, if S. 91 , is applicable, 
oral evidence is not admissible in proof of the contract. 
A.l.R. 1932 Oudh 235 = 9 O.W.N. 5 8 5 —7 Luck. 
666=139 Ind. Cas. 298 . 

--S. 91—Promissory note—Execution of fresh 

note in renewal—Second note not duly stamped— 
Suit on first note—Maintainability. 

The defendant had executed a promissory note to 
the plaintiff on November 10 , 1922 . On September 
7, 1925, another promissory note was executed in 
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renewal of the prc\ I<-us an-1 m endorsement was 
made to the following effect: ‘On November 7 , 1925 
in lieu of the present promissory note, a second pro¬ 
missory note of the amount of Rs. 1,350 has been 
executed and this promissory note has become void.’ 
The piaintiff instituted a suit in 1927 on the second 
promissory note and muling that it was not properly 
stamped, amended the plaint by basing the suit on the 
promissory note of 1922 and relying on the endorse¬ 
ment on it as an acknowledgment: 

Held, that S. 91, Evidence Act, d : d not, in any 
way, preclude a suit on the promissory note. A.l.R. 
1931 All. 560=1931 A.L. J. 522=134 Ind. Cas. 254. 

——S. 91—Pro-note. 

If a debtor gives to his creditor a promissory note 
in payment of the debt but the pro-note turns out to 
be invalid for want of stamp, the creditor is entitled 
to enforce payment of the debt as if no such instru¬ 
ment had been taken by him. Section 91, Evidence 
Act does not preclude proof of the original debt in 
such a case. A.l.R. 1931 Nag. 113 = 27 N.L.R. 56 = 
134 Ind. Gas. 283. 

-S. 91—Hand-note—Want of stamp—Extrinsic 

evidence of loan — Admissibility. 

It is a well-established principle of law that every 
loan carries with it a contract to re-pay and if a hand- 
note, which forms the evidence of the transaction 
cannot be accepted in evidence for some reason or 
other, there is nothing in law to prevent the plaintiff 
from giving other evidence as regards the loan. A.l.R. 
1931 Pat. 293 = 13 P.L.T. 52= 11 Pat. i 35=*33 Ind. 
Gas. 685. 

-S. 91—Promissory note. 

A contract of simple money debt is not required by 
law to b e in writing. It may offer better evidence but 
it is not necessary for the validity of the contract. 
It is on this principle that when the promissory notes 
or other negotiable instruments are found unenforce¬ 
able for defective sump and other reasons, the 
creditor is permitted to fall back on his contract of 
loan and oral evidence is admitted to prove the con¬ 
tract independently of the promissory notes. 127 
Ind. Gas. 894=26 N.L.R. 320-=A.IR. 1930 Nag. 298. 

——S. 91— Pro-note—Debt evidenced by pro- 
note—Debt proved independently of the pro-note. 

Where a person has contracted a debt and has also 
executed a pro-note in favour of his creditor, the 
creditor caa bring a suit for the money lent and 
evidenced by a pro-note and can prove the debt 
independently of the pro-note, S. 91 does not stand in 
his way. 119 Ind. Gas. 865 = 6 O.W.N. 649 = A.l.R. 
1929 Oudh 399. 


——S. 91—Pro-note. 

Even if a chit produced is a promissory note and as 
such inadmissible is evidence for want of stamp, it is 
open to a creditor to prove his original debt. 116 
lad. Gas. iii=A.I.R. 1329 Sind 164. 


-S. 91—Pro-note payable to bearer—Admig 

sibility in suit on original obligation. 

A promissory note made payable to bearer o 
demand offends against the provisions of S 2n 
Paper Currency Act, and is therefore void and can 
not be the basis of a claim in any Court of law Bu 
the creditor can sue on the basis of any obligate 
independently of the execution of the promissory note 

i!t 9 T 4 iv 2 r' B ' K a A 3 b 4 ° Mad * 72 7 ; 40 Mad. 585; 1 
M.L.W. 630 and A.l.R. 1922 Mad. 181, Rel. on an* 

°? cr cvidcnce outside the promissory not 
of the obligation sued upon, the promissory note i, 

question is admissible as evidence to be read fc 


conjunction with that of other evidence to arrive at a 
decision as to whether the independent obligation is 
proved. Where there is no other evidence, while the 
promissory note is still admissible in evidence, there 
can be no decree on the basis of it alone. 115 Ind. 
Gas. 630=50 All. 839=26 A.L. J- 729 = A.I.R. 1928 
All. 371 (S.B.). 

-S. 91—Promissory note—Debt provable inde¬ 
pendently. 

Where a debt may be proved independently of the 
promissory note, that is, without the assistance of the 
promissory note in evidence, the plaintiff may be 
given an opportunity to produce 6uch proof and on 
his satisfying the Court as to the loan he will be 
enilled to a decree. 108 Ind. Cas. 912 = 26 A.L. J. 
416 = A.l.R. 1928 All. 297. 

——S. 91—Pro-note—Pro-note by several persons 
jointly— Subsequent oral agreement making the 
executants severally liable can be proved. 

A subsequent oral agreement, by which the joint and 
several liability of the execuUnts under the promissory 
note for the balance due on it is split up with the 
consent of all parties into a several liability, on the 
part of each of the executants, is not abnoxious to 
S. 91. 107 Ind. Gas. 646=27 M.L.W. 820=A.I.R. 

1928 Mad. 173=54 M.L. J. 150. 

-S. 91—Pro-note inadmissible—Other evidence 

of loan is admissible. 

A 6uit by a creditor for recovery of money paid 
as a loan on a promissory note does not necessarily 
fail if the instrument upon which it is based is found 
to be inadmissible in evidence on account of its being 
insufficiently stamped or no stamped at all, if he can 
prove the loan by some other evidence. A.l.R. 1921 
Pat. 318; 1 P.L.T. 203; 7 Cal. 256; 3 Cal. 314; 9 
All. 351 and A.l.R. 1927 Bom. 437, Foil.; A.l.R. 
1926 Pat. 432 and 9 M.L.T. 281, Disc. from. 

Kulwant Sahay, J. —Even in cases where the lend¬ 
ing of the money and the execution of the propis- 
sory note are contemporaneous, the plaintiff is entitled 
to maintain a suit for recovery of the money lent and 
to adduce evidence other than the instrument or the 
promissory note itself, in order to prove the loan. He 
Cannot, however, give any other evidence as regards, 
the rate of interest, but he may ' be entitled to a 
reasonable amount as compensation by way of interest 
apart from the contract contained in the hand-note. 
111 Ind. Cas. 482 = 7 Pat. 845 = 9 P.L-T- 471=*A.l.R. 
1928 Pat. 426. 

-S. 91—Pro-note inadmissible—Suit on origi - 

nal loan. 

Where the contract may be considered a6 contained 
wholly in the promissory note or bill of exchange as m 
III. (bj to S. 91, if the plaintiff cannot sue on the pro¬ 
missory note he cannot 6ue at all; but secondly, if the 
promissory note may be regarded as a conditional pay* 
ment of the amount of the loan in which case if the 
promissory note is insufficiently stamped, it is only a 
worthless piece of paper and the plaintiff can so® ou 
the loan and thirdly, the promissory note may be 
passed as security for the loan in which case there is 
no necessity for the plaintiff to sue on the promis¬ 
sory note at all and whether it is properly stamped 
or not he can bring a suit on the loan. 102 Ind. 
Gas. 138 = 29 Bom. L*R. 432 = A.l.R. 1927 Bom. 437 * 

• S* } \ & 

-S. 91—Pro-note. 

When a loan has been granted on the security ^of 
a negotiable instrument, there is no cause of action 
independent of the negotiable instrument itself, 
when that negotiable instrument is inadmissible in 
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evidence the suit must fail: 63 P.R, 1917 and A.I.R. 
192a Lah. 307, Foil. 95 Ind. Cas. 704-= A.I.R. 1927 
Lah. 89.. 

-S- 91—Pro-note ineffective—Suit lies on 

original transaction. 

A creditor can fall back on the original tran¬ 
saction and recover his money on its basis when it ig 
found or conceded that the document or instrument 
which he had obtained from the debtor was ineffective 
to establish any contractual relation of debtor and 
ci editor between them so as to serve as a basis for a 
suit in a Court of law: 6 N.L.R. 125, Foil. 

Although Ss. 91 and 92 prohibit any secondary evi¬ 
dence of the terms of a written contract, they do not 
exclude proof of a statement of a fact recited therein. 
Where, therefore, an insufficiently stamped pro-note is 
not admissible to prove the 6pecilic term of the contract 
embodied therein, namely, the unconditional undertaking 
or promise to pay the sum with its interest, it could 
be used as a mere acknowledgment or statement contain¬ 
ing defendant’s admission of receipt of money and of 
his own liability therefor to the person from whom 
he took it. The pronote failing to take effect as such, 
the creditor could also treat the contract as non¬ 
existent and ask for refund of consideration on the 
ground that it failed. 104 Ind. Cas. 470=10 N-L-J. 
45 = A.I.R. 1927 Nag. 241. 

- S. 91—Pro-note. 

Where a suit is brought on a promissory note and the 
plaintiff cannot have recourse to it as a piece of evi¬ 
dence, S. 91 is not a bar to the plaintiff succeeding in 
his suit if he can prove his claim by other evidence; 
24 Bom. 360, Foil. 95 Ind. Cas. 847 = 28 Bom. L.R. 
631 = A.I.R. 1926 Bom. 357. 

-S. 91—Pro-note. 

Debt covered by pro-note cannot be proved by 
independent prior agreement where pro-note is inadmis¬ 
sible for want of 6tamp; 38 Mad. 660, Foil.; 85 Ind. 
Cas. 389 = 20 M.L.W. 943 = A.I.R. 1925 Mad. 351. 

-S. 91—Pro-note inadmissible — Independent 

evidence of loan allowed. 

Where a suit was based on the promissory note but 
it was not stated in the plaint that the pormissory note 
was the only evidence of the loan and the main allega¬ 
tion in the plaint was that the defendant borrowed 
Rs. no in each from the plaintiff and it was stated that 
the loan was evidenced by a promissory note. 

Held, that there were two distinct actions though 
contemporaneous, one of the loan and the other of 
a promissory note and if the promissory note was 
found to be inadmissible for want of proper stamp 
the plaintiff should be allowed an opportunity to prove 
the loan independently of the promissory note: 6 O.C. 
16: 34 A. 158, Foil. 74 Ind. Cas. 813 = 26 O.C. 361 = 
A.I.R. 1924 Oudh 249. 

-S. 91—Promissory note—Loss not proved— 

Secondary evidence of note is inadmissible. 

Where a promissory note, upon which a suit is based 
is lost but the loss is not proved secondary evidence of 
the note is inadmissible. The language of S. 91 is 
uncompromising and whenever the terms of a contract 
are reduced to writing and that writing is, for any 
reason, inadmissible in evidence, the promisee must lose 
his remedy. The test is “has the creditor a complete 
cause of action independently of the document which is 
inadmissible?” 67 Ind. Cas. 565 = A.I.R. 1922 Lah. 

4*7- 

—-—8. 91—Pro-note. 

Where the hand-note was executed and was sought 
to be used only with a view to bind the defendant in 


order to affl»rd evidence of the loan having been given, 
it is open 10 the plaintiff to prove his case by other evi¬ 
dence if the hand-note be held to be inadmissible in evi¬ 
dence, for want of stamp. Go Ind. Cas. 652 = 2 P.L-T. 
i84=A.I.R. 1921 Pat. 318. 

-S. 91—Promissory note—Inadmissible in evi¬ 
dence— Original consideration. 

(Per Curiam Pratt, J. dissentiente) — Where 
money is lent and a promissory note is given therefor 
the creditor can sue lor the money due as on the 
original contract of loan if the promissory note cannot 
be proved. 12 Bur. L.T. 137=10 L.B.R. 55=54 I»d. 
Cas. 84 (F B.) 

-S. 91—Promissory note—Unstamped—Suit 

on original consideration. 

Where a hundj is unstamped and therefore inadmis¬ 
sible in evidence, a decree may be given on the orginal 
consideration if it is admitted in the pleadines and it the 
claim on the original consideration is in time. 29 C L. J. 
508 = 51 Ind. Cas. 9*5. 

-S. 91—Promissory note—Claim for interest 

under inadmissible pro-note—Damages in lieu of 
interest. 

Where a pronole is inadmissible in evidence oral 
evidence is not admissible under S. 91 of the Act to 
prove the terms of the contract for payment of interest 
and therefore the claim for interest under the document 
cannot be maintained but the Court may allow 
damage^ in lieu of interest. 17 C.L-J- 399 =I 9 Ind. 
Cas. 840. 

-S- 91—Promissory note—Unstamped—Inadmis¬ 
sible—Suit on original consideration. 

Where a promissory note is inadmissible in evidence 
for want of stamp a decree could not bf given on the 
consideration as there was no independent obligation to 
pay apart from the note. 10 M- 94; 17 M-L-J* 126, 
Foil. 38 Mad. 660=14 M.L.T. 520= (1914) M.W.N. 
58=26 M.L.J. 19=21 Ind. Cas. 864'. 

-S. 91—Suit on a promissory note—Note 

alleged but not proved, to be lo6t—Independent evi¬ 
dence to prove consideration not admissible. 

The plaintiff sued to recover principal and interest 
upon a promissory note. He did not produce the note, 
but he alleged that it had been lost. Held, that the 
plaintiff could not be permitted to give evidence 
aliunde to prove the transaction which resulted in the 
making of the note, although if its loss were proved he 
might give secondary evidence of the contents thereof 
1908 A.W.N. 91=5 A-L J. 162. 

8. Sale. 

-S. 91—Sale—Unregistered sale-deed—Eviden¬ 
tial value. 

Where contract of the sale of the immovable property 
has been reduced to writing and is followed by delivery 
of possession, S. 91 does not debar in any way the 
proof of delivery of possession as the means of conveying 
the property. The party can use the unregistered 
document in proof of the terms of contract or the 
transaction between himself and the vendor. Only he 
cannot use the unregistered document to prove that the 
title passed to him by means of the document. 
10 P.L-T. 449 = A.I.R. 1929 Pat. 620. 

- - — S» 91—Sale. 

The document that was executed was not a document 
recording the terms of the contract for t sale, but it 
merely recited that the land had been sold for a certain 
amount and recorded an agreement as to repurchase by 
the heirs of the vendor, 
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Held. (Ini oral evidence as to t’v? contract for sale 
was not rendered inadmissible by the document. 120 
lnd. Cas. 232 = 7 Rang. 4 [ 4 =A.I.R. 1929 Rang. 293. 

-S. 91—Sale 

S. .19, Registration Act, must be read together with 
S. 17 of that Act, and S. 91, Evidence Act and a fair 
intei prctation ot S 49 docs not preclude an unregistered 
document which is required by law to be registered 
from being given in evidence as to the terms of the 
contract for sale. 120 lnd. Cas. 232 = 7 Rang. 414 = 
A.I.R. 1929 Rang. 293. 


——S 91 -Registration Act, S. 49— Sale. 

Unregistered sale deed cannot be admitted in evidence 
nor can oral evidence be allowed. 1 i'o lnd. Cas. 
735 —6 Rang. 125 = A.I.R. 1928= Rang. 124. 

-S. 91—Sale. 

A deed of sale conveying immovable property worth 
less than Rs. too, although it does not confer any title 
for want of registration, still having regard to S. 91 of 
the Evidcn;e Act it may be used as evidence of nature 
and terms of transaction. 93 lnd. Cas. 115 = 30 C.W.N. 
254= A.I.R. 1926 Cal. 705. 

-S- 91—Sale. 

When the existence of a sale is in question and not its 
teims, oral evidence is admissible. 

Hie word -‘terms’* in S. 91 is applicable to both 
classes of documents, i,e., documents which are reduced 
to writing and which are required by law to be written. 
95 lnd. Cas. 58 [= 192G M VV.N. 384 = A.I.R. 1926 Mad. 
812. 

-S 91—Sale. 

An agreement to sell may be an oral agreement, and 
such agreements are not required by law to be reduced 
to the form of a document, within S. 91. By Explana¬ 
tion 3 to the section even if a statement was made in a 
document of sale, which was not registered, of the prior 
oral agreement to' sell, evidence as to the prior oral 
agreement is excluded from the provisions of the section. 

. Per Carr, J.—-Where the transaction has gone 
beyond a mere contract for sale and amounts to an 
aboi tive sale, S. 91 of the Evidence Act is applicable, 
and oral evidence to prove the contract is not admis¬ 
sible. 10 L.B R. 241, Foil. 81 lnd. Cas. £57=3 * Bur. 
L.J. 78= 2 Rang. 285 = A.I.R. 1924 Rang. 2i 4 (F.B.). 


~ S. 91—Sale—Sale-deed to X and ‘others*—Evi¬ 
dence to show who the ‘others’ are is admissible. 

\\ here a vendor agrees to sell land to several named 
pc i s >ns and in drawing up agreement of sale, the name 

of one person rs mentioned and without naming the 

i" 1 ,hc word is used the Evidence Act doe, 

not prevent evidence from being let in, as to the perrons 
who are meant by the word “others”. Provisions of 

casc 9 raU r w?« 2 hfn e ? 0t contravcned thereby nor does the 
W Y SS ‘ 93 to 97. 65 lnd. Cas. 973=15 
M L.W. 371 = 1922 M.W.N. 185 = 30 ML T 177- 
A-l.R. 1922 Mad. 100=42 M.L J. 475 77_ 

-S s . 91—Sale. 

~“S. 91—Sale. 

ttS.r<mem P ha 7 heen n r e 3 f,ccd I T„ n ' V se,1 o When ™ch 

meat is not brodu Ce d „r^ ^ Wntin ? and thc docu - 

when the agreement was ° f what took placc 

prove the agreement ? d j> “ admissible to 

Nag. 166. nt - 61 Ind - 8 9 6=A.I.R. 1921 


- Ss. 91, 92 and 95— -Sale —Contract in writing 

—Dispute as to extent—Conflict between body 
and schedule—Oral evidence—Fixing of price. 

Where in an agreement for the sale of the land it 
was imposible to reconcile the statement in the body 
of the agreement with the recital in thc schedule as 
to the extent of the land to be conveyed, extrinsic 
evidence is admissible to explain the facts that led to 
the execution of the agreement, in order to reconcile 
the different statements regarding the property sold. 
In a contract of sale of land* the presumption is that, 
in fixing the price, regard was had on both sides to 
the quantity which both supposed the estate to consist 
of though there may be considerations which may 
rebut or weaken the presumption. (1920) M.W.N. 
726=A. I. R. 1921 P.C. 40 = 25 C.W.N. 385=61 Ind. 
Cas. 361 (P.C.). 

-S. 91—Contract—Sale—Proof of payment of 

earnest money —Obiter dictum. 

Where a receipt for earnest money is inadmissible, 
S. 91 of Evidence Act allows proof aliunde of pay¬ 
ment. 18 P. R. 1917=28 P.W.R. 1917=37 Ind. Cas. 
622; 


- S. 91 —Contract — Sale of land — Oral evidence 

of payment of earnest money admissible. 

In the case of an unregistered agreement to sell 
land, oral evidence of earnest money having been 
paid can be admitted under S. 91 of the Act when 
the receipt part of the document is severable from 
the actual agreement part thereof. 98 P.R. 1916=37 
Ind. Cas 132. 

——S. 91—Sale—Sale-deed not produced — Ora* 
evidence. 

The purchaser of a land under a registered sale 
deed must prove his title by producing the sale deed 
or lay the foundation for the reception of secondary 
evidence. No oral evidence of the sale is admissible 
under S. 92. 23 C.L.J. 122=34 Ind. Cas. 956. 

• # • a 

■ '" -S. 91-—'Sale—Unregistered sale for less than 
Rs. rod^-Delivery of possession. 

.. Plaintiff can rely upon oral sale accompanied, by 
delivery of possession in a case where a Gal<>deed was 
executed but not registered as the consideration wa* 
less than Rs. too. 20 O.C. 33=38 Ind. Cas. 671. 

-S. 91—Intention of parties—Sale—Mortgage. 

No oral evidence is admissible to prove that a regis¬ 
tered deed which purports to be a sale is really * 
mortgage. 9 Bur. L-T. 174=34 Ind. Cas. 153. 

-Ss. 91, 95, 97—Sale — Deed containing false 

description — Evidence as to the plot intended 
to be sold—Admissibility — Maxim—“ Demons¬ 
trate falsa non nocet 

The general rule laid down in S. 91 of the Evi¬ 
dence Act is subject to the exceptions embodied in 
Ss. 95 and 97. Where in a sale-deed the lands are 
described by wrong survey numbers, but can other¬ 
wise be identified clearly the maximum demonstratio 
falsa non nocet applies. Evidence is also admissible 
to show the plot intended. (1907) 30 M. 397 ^ 
L. T. 336. 

S. 91—Sale certificate—Extraneous evidence. 

Sale certificate being evidence of title, extraneoitf 
evidence can be given to prove title. 9 C.L.J. 3 $* 
1 Ind. Cas. 62. 
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g. Statements and deposition of witnesses. 

-S. gt—Statements of witnesses — Oral con¬ 
tents of documents only are excluded. 

S. 91, Evidence Act merely excludes the oral con¬ 
tents of a deposition but does not make it inadmissible 
in evidence. 68 Ind. Cas. 36=18 N. L. R. 192 = 23 
Cr.L.J. 5 oo=A.I.R. 1923 Nag. 39. 

-S. 91—Statements by witnesses. 

It is not necessary under S. 162 that statements 
made in the course of the investigation should be 
reduced to writing. S. 91 of the Evidence Act there¬ 
fore has no application and it is quite open to the 
prosecution to prove by the oral statements of the 
police officer what the contents of the statements 
made to the police by the witnesses were. 88 Ind.Cas. 
449=18 S.L.R. 342= A.I.R. 1921 Sind 16. 

-S. gx—Statements to police—Oral statement. 

S. 91 does not apply to an oral statement made to 
an investigating police, as it is not a matter which 
is required by law to be reduced to writing. 7 A.L J- 
468=11 Cr.L-J. 235=6 Ind. Cas. 101. 

-S. 91—Statements and deposition of witnesses. 

S. 91 even if it covers a deposition, merely excludes 
oral evidence of its contents but does not make the 
document itself inadmissible nor prevent its being 
otherwise proved. 74 Ind. Cas. 445=9 O.L J. 593 — 
24 Cr.L.J. 781 = A.I.R. 1923 Oudh 119. 

-S. 91—Deposition of witness—Other evidence 

inadmissible. 

The record by Court of a deposition is the only 
evidence admissible of the statements alleged to have 
been made by the witness and if it is not shown to 
have been read out to the witness he can’t be 
convicted of perjury. 42 Mad. 561=36 M.L.J. 296=9 
L.W. 349 = (1919) M.W.N. 183=25 M.L.T. 356 = 20 
Cr.L.J. 379=50 Ind. Cas. 987. 

* a • • # • 

% • • • • 

Ss. .gx and 80 — Deposition of witness—Evi¬ 
dence— A iiunde"— Inadmissible. 

Where a deposition is not taken in accordance 
with S. 360 Cr.P.C. it is inadmissible in evidence 
and other evidence is shut out by S. 91 of the Evi¬ 
dence Act. 18 Cr.L-J. 966=11 Bur. L. T. 202=42 
Ind. Cas. 326. 


borrower will only cause or irduce the nephew to the 
making o( a froh extract. Quaere:—Whether eyi 
dence of a contemporaneous verbal arrangement in 
addition to what is contained in a deed between 
parties can be proved? (i 9 ° 4 ) 9 C.W-N. I 47 == 3 2 C. 
06 = 31 I A. 188 ( 1 \C.). 

-S. 92 . 

See also Deed—Construction and Evidence 
Act, S- 91 . 
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to. Miscellaneous. 

" ~ * S. gi—Miscellaneous. 

There is nothing In the Transfer of Property Act 
to suggest that no transfer of an interest in immovable 
property can be effected without a writing duly regis¬ 
tered or that nonregistration of every document 
which effects a transfer of such interest renders it in¬ 
admissible in evidence. 102 Ind. Cas. 277 = A.I.R. 

1927 Sind 206 . 

— *8. gx—Miscellaneous. 

A contract by a borrower that he will “make his 
nephew arrange for you (the lender) in some way or 
other to go on working the forest within the years 
for which written permit has been obtained” was 
bald by their Lord-ships only to mean that the 

8—P. V. D.—32. 


1 . Ambiguity. 

——S. 92*—Ambiguity. 

Suhrawardy, J.—Where the wording of the con¬ 
tract is capable of different interpretations the Court 
is not only justified, but it is its duty, to put a proper 
construction upon the terms of the contract and is 
justified in finding with what intention a particular 
expression was used as a matter of pure construction. 
1,3 ind. Cas. 37 = 55 Cal. 8o8=A.I.R. 1928 Cal. 737. 

-S. 92—Ambiguity. 

Where the document of a grant is produced in 
evidence and contains no latent ambiguity extrinsic 
evidence of intention can hardly be admissible. 106 

Ind. Cas. 399=6 pat. 638=9 P- L. T. 25 = A.I.R. 1928 

Pat. 66. 
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-S. 92—Ambiguity. 

Where the terms of the deed are ambiguous, the 
subsequent conduct of the parties is admissible for the 
purpose <.f interpretation. *4 Ind. Cas. 478=40 G.L.J. 
322 = 29 C. W. N. i66 = A.I.R. 1025 Cal. 246. 


S. 92—Ambiguity. 


Where the words U;>cd in an award are perfectly 
clear, oral evidence as to their meaning is not admis¬ 
sible; it would only be admissible in case those words 
are ambiguous or are capable of more than one 
interpretation. 78 Ind. Cas. 8o = A,I.R. 1925 Lah. 180. 


S. 92—Ambiguity — Former transactions ad¬ 
missible only to explain ambiguous terms in a 
contract. 

Evidence of former transactions between the same 
parties can be received for the purpose of explaining 
the meaning of the terms used in their written contract, 
where such meaning is doubtful, but not where the 
meaning is plain; nor is it admissible to enlarge or 
vary the terms of the contract. To admit it in the 
latter case would be to contravene the provisions of 
S. 92. Incidents which are impliedly contained in a 
written contract, whether by construction of the terms 
or by implication of law, cannot be varied by 
extrinsic evidence. 87 Ind. Cas. 67 = 47 Bom. 924= 25 
Bom. L.R. to63=A. I. R. 1924 Bom. 247. 


S. 92— Ambiguity—Deed silent as to yearly or 
monthly rate of interest—Evidence cannot be 
given. 

A document provided “I shall pay the principal 
with interest at the rate of 1-8-0 per cent.” but it 
was not mentioned whether the rate of interest aforesaid 
would be per mensem or per annum. 

Held, that the document is ambiguous and under 
clause 6 of S. 92 no evidence could be given to clear 
up that ambiguity. 18 C.YV.N. 592, Foil. 79 Ind. Cas. 
420—4 P.L.T. 577=A.I.R. 1924 Pat. 96. 

* S. 92—Ambiguity. 

Where the contract clearly provides that the goods * 
were to arrive by the steamer Frauenfels, 

Held, that parties cannot be allowed to adduce 

wwl CVld€nC r \° contradict the written document 

TsS-aI p P tly c Pl l in and explicit - 76 Ind. Cas. 

1924 Sind 127. 

" S* 92 —Ambiguity. 

A surety bond which was executed on a snrrifir 

purpose T S : h b ; Uken haVe ««u" e d gTt£ 
fha? it hlrt r ,f aS,on ' and '» cannot b = assumed 
of a different date^o *° 0ther circumstances 

difficulty i“ „?*£• „ the . of there is no 

constituting a lersonal nE-rf. int '' ll 8 lb1 ' meaning as 
not admissible in »Vw.« ( P* C ^ 8c * Extrmgic evidence is 
meaning] 6, Ind r„T circumstances to affect its 
M. w”n. £ 6 C c“v 4 ? 3 =L 6 awjy =, 9aa 

Bom I R nV,_o ** ri 5= 16 M.L.W. 80=24 

A.I.R L, ,S' 2 9 p g 3I ^ L \ T V I 29 = 3 0 P W.R. 1922 = 
1922 V. C. 46 = 43 M. L. J. 66 (P.C.). 

S. 92—Ambiguity. 

interpretation 11 of U all° f the*”* 8 must depend upon the 

and except in a ca e If , l< 5? ns . of each instrument 
c pi in a case of ambiguity, extrinsic evidence' 


would not be admissible. Each case must be consi¬ 
dered on its own facts in order to ascertain the 
effect of the grant, resort must be had to the terms 
of the grant itself and to the whole circumstances so 
far as they can be ascertained. 70 Ind. Cas. 273=27 
C.W.N. 328=36 C. L.J. 196= A.I.R. 1922 Cal. 461. 


S- 92 —Ambiguity. 


If the meaning of a term in the original agreement 
is doubtful assistance might be sought from the 
conduct of parties. Apart from ambiguity, the mere 
fact that the parties have acted on an erroneous 
construction of an instrument furnishes in itself no 
reason why the Courts should not follow the general 
rule that an instrument should be construed accord¬ 
ing to its natural meaning in the light of the 
circumstances in which it was executed. 68 Ind. Cas. 
937 = 37 C. L J. 556 = A.I.R. 1922 Cal. 300. 


S. 92 , proviso ( 6 )—Ambiguity—Evidence of 


conduct of parties—Admission. 

Where a deed of transfer raises an ambiguity as to 
the nature of interest in the property it purports to 
convey, extrinsic evidence (including evidence as to the 
course of dealing with the property) may be taken 
into consideration in construing the deed. If there is 
an inadvertent admission as to the nature of certain 
property it is open to both sides to give evidence as to 
whether the person who made the admission was or 
was not acquainted with the incidents of the property 
when he made the statement. 52 Ind. Cas. 443 (Cal). 

——S. 92 (2)—Ambiguity—Oral evidence—Admis¬ 
sibility of. 

A mortgage bond contained the following stipulation 
for interest. ‘I have borrowed from you Rs. 300 .... 

I shall pay.for the aforesaid sum every year 

.calculating interest at ten kalams of paddy 

every year’. On a question arising as to whether ten 
kalams were the interest on Rs. 100 or all the .300 
rupees. Held, that the document was silent as to the 
basis on which calculation wa6 to be made and there¬ 
fore oral evidence was admissible under proviso 2 of 
S. 92 of the Evidence Act, to show what the parties 
reaily intended. (1920) M-W.N. 239=11 L.W. 35 2=a 
27 M.L.T. 309=36 Ind. Cas. 476. 

-S. 92 (6)—Ambiguity—Explanation. 

In a suit upon a promissory note executed by the 
defendant in favour of the plaintiff bank, it appeared 
that the bank used to fix a period for payment and 
that the defendant in his application for the loan in a 
printed form added ‘six months’ period, the officer of 
the bank accepted the application. Held, that the 
application form, and endorsement thereon — were 
admissible for fixing the date of payment and that the 
suit was governed by Art. 69 or 80 of the Limitation 
Act, the starting point of limitation being six months 
after the date of the note. 38 M-L-J. 70= 27 M.L.T. 81 
= (1920) M.W.N. 73= 11 L.W. 28 = 36 Ind Cas. 384. 


2. Applicability and scope. 

See also S. 92, Third parties* 

Ss. 92 and 91—Applicability and scope— 


ment to resell property sold embodied in a letter— 
Admissibility. 

In a suit for specific performance of a contract to 
resell certain property sold, the letter containing the 






EVIDENCE ACT (I o$ 1672)—S. 92—2. Applicability and scope. 


hi 

agreement to resell was objected to as being inad¬ 
missible in evidence as it was not registered and that 
the agreement being part of the terms of the original 
sale it could not be proved by any other way except 
by another registered instrument. 

Held: The transaction, as a whole was in reality a 
combination of two agreements—one to be performed 
by the seller by the execution of the sale deed and the 
other to be performed by the purchaser by the execu¬ 
tion of another sale deed. The two parts of such a 
transaction may or may not be embodied in one 
document. The sale may be by a registered instrument 
but the terms of the contract to be performed by the 
purchaser may or may not be in writing and may or 
may not be registered. It is doubtful if to such a 
composite transaction, consisting of a grant or disposi¬ 
tion of property and a collateral agreement. S- 92 of the 
Evidence Act in terms applies. But assuming it does, 
proviso 2 to that section clearly enables the proof of the 
agreement of re-sale as this would be a separate oral 
agreement as to any matter on which the document is 
silent and which is not inconsistent with its terms. 
Further, an agreement of re-sale does not require 
registration, as it doe6 not create an interest in or over 
any immovable property. I.L.R. (1950) All. 32. 

--S. 9a—Applicability—Applies only as between 

parties to an instrument but not between one of the 
parties and a third party. 

Under S. 92 of the Evidence Act the prohibition with 
reference to the proof of an oral agreement applies only 
as between the parties to an instrument or representa¬ 
tives in interest and not between one of the parties to 
an instrument and a third party. 62 L W. 221=1949 
M.W.N. 136 = A.I.R. 1949 Mad. 852= (1949) 1 M.L.J. 
295 - 

-S. 92, Proviso 4 —Applicability—Document not 

compulsorily registrable but . . registered—If outside 
purview of proviso. 

• •• • • # • • • » • 

It is erroneous to hold that proviso 4 to S. 92 of the 

Evidence Act comeB into operation only when the 
document is compulsorily registrable and. is registered. 
As soon as the parties get it registered, whether it is 
compulsorily regiurable or not, it comes within the 

purview of proviso 4 to S. 92. 1948 A.M.L-J- 1. 

• 

. . -S. 92, Proviso (2)—Applicability and scope— 

Separate collateral contract by parol—Need for strict 
proof. 

A separate collateral contract by parol on a point 
about which the written principal contract is silent, is 
viewed with suspicion by a Court of law and must be 
roved strictly. Not only the terms of such a contract 
ut the existence of an animus contraband! on the 
part of all parties to it must be clearly shown. The 
omission of any reference to the 6ubject-matter of the 
parol contract by itself cannot be a ground for holding 
that there was no collateral contract by parol. I.L.R. 
(1948) 2 Cal. 11. 

“—8. 92) Proviso 4—Applicability — Mortgage 

followed bv mortgagee being put in possession witn a 
view to the adjustment of the profits towards principal 
and interest—Suit on mortgage—Proof of agreement if 

barred. 

Where after the execution of a mortgage, the mort¬ 
gagee, is .put in possession of the mortgaged property so 
that the rent and profits of the property might be 


adjusted towards the principal and interest, there is 
nothing in the provisions of S. 92, Evidence Act, to 
bar the proof of this agreement in a suit on the mort¬ 
gage. All that is clone by the agreement is to provide 
for a method of payment which does not in any way 
affect any of the provisions of the mortgage deed. It 
cannot be said that the proviso 4 to S. 92 of the 
Evidence Act has any application to such a case. 
23 Luck. 74 — A.I.R. 1948 Oudh 129=1947 O.W.N. 523 
= 1947 O.A. (C.C.) 350=1947 A.W.R. (C.C.) 350. 

- S. 92, Provisos (2) and (3)— Applicability- 

Deed of mortgage by conditional sale—Oral contract 
for sale—Admissibility. 

An oral contract for sale which is inconsistent with 
a deed of mortgage by conditional sale is inadmissible 
in evidence under S. 92 of the Evidence Act. Proviso 
(2) to that section is inapplicable as it refers to a 
separate oral agi cement not inconsistent with the terms 
of the written agreement. Proviso (3) is equally 
inapplicable if the alleged oral agreement for sale does 
not constitute a condition precedent to the attaching 
of any obligation under the mortgage by conditional 
sale. A.I.R. 1947 Cal. 453. 

-S. 92—Applicability—Contract of agency— 

Clause providing for reduction of rate of commission by 
mutual consent—Subsequent agreement reducing rate— 
Oral evidence of—Admissibility. 

Where, in a written agreement between a principal 
and agent, there was a term that the parties would be 
at liberty to reduce the rate of commission by mutal 
consent, and the parties subsequently reduce the rate 
of commission, oral evidence of such reduction of 
commission by mutual consent would be admissible in 
evidence. S. 92, Evidence Act, does not bar the 
admission of such evidence, because what is done is in 
pursuance of and in compliance with the original 
agreement or contract of agency and not to vary or 
modify it. 224 Ind. Cas. 273 = A.I.R. 1946 All. 489 = 
1946 A.W.R. (H. C.) 619. 

- S. 92—Applicability—Registered maintenance 

deed in favour of Hi"du widow — Subsequent oral 
arrangement putting widow in possession of land to 
be held for life in. lieu of maintenance—Evidence of— 
Admissibility. 24Mys.L-.J- 

-S- 92 — Applicability and scope — Third 

proviso—Condition precedent to sale—Proof. 

The proof of a condition precedent to the execu¬ 
tion of a sale-deed is permitted by the third proviso 
to S. 92 , Evidence Act. A.I.R. 1945 All. 39=1944 
A.L.J. 454 . 

. — S. 92 — Applicability and scope— Section 
refers to dispositive documents and not to 
decrees. 

The words “any matter required by law to be 
reduced to the form of a document” in S- 92 , Evi¬ 
dence Act refer only to dispositive documents and 
not to a decree to which the words “the parties to 
any such instrument” are inapplicable. A.I.R. 1943 
Cal. 634 = l.L-R. ( 1943 ) 1 Cal- 195 = 211 Ind. Cas. 
154 . 

-S. 92—Applicability and scope. 

When the remission of a part of contract is an 
one-stded act on the part of the promisee, S. 92 ( 4 ), 
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cannot bo invoked. A.I.R. 1943 Cal. 181=76 C.L.T. 
115 = 47 C.W.N. 213 =T.L.R. ( 1943 ) 1 Cal. 101 = 206 
InJ. Cas. 439 . 

-S. 92 , Proviso 6—Applicability and scope 

—Document perfectly plain—No extrinsic evi¬ 
dence is admissible. 

Where a document, itself is a perfectly plain, 
straight forward document, no extrinsic evidence 
is required to show in what manner the language 
of the document is related to existing facts. There 
may be cases where such extrinsic evidence is 
required, and it will, therefore, be admitted- But 
it can only be in such cases where the terms of the 
document themselves require explanation, and then 
evidence can be led within the restriction laid down 
by the proviso 6 to S. 92 , Evidence Act. A.I.R 1943 
Oudli 392=1943 O.W.N. 325 = 1943 A.W.R. 75=19 
Luck. 265 = 210 Ind. Cas- 526 - 


-S. 92 —Applicability and scope. 

Section 92 ( 3 ), Evidence Act, does not permit the 
terms of a written contract to be varied by contem¬ 
poraneous oral agreement- 

Under S. 92 ( 3 ), an oral agreement to postpone 
liability under a pro-note which is unequivocal in 
its terms must be proved and is not to be inferred 
merely from circumstances that the parties have 
other dealings or from possibility or probability 
that at the time lie executed the pro-note, the 
promissor had in mind that he was not likely to be 
called upon to discharge his liability until settle¬ 
ment of other dealings was made. A.I.R. 1943 Sind 
67 = I.L.R. ( 1942 ) Kar. 516=208 Ind. Cas. 51 . 

-S, 92 —Applicability and scope. 

Section 92 , Evidence Act, is not affected by the 
Negotiable Instruments Act. A.I.R. 1943 Sind 67 = 
I.L.R. ( 1942 ) Kar. 516=208 Ind. Cas. 51 . 

-S. 92 —Applicability and scope. 

Section 92 does not bar the setting up of a con¬ 
tract to operate as an adjustment of a decree. 
A.I.R. 1941 Lah. 149=1941 A.W.R. 657=43 PX.R. 
192 = 1941 O.W.N. 815 = I.L.R. (1941 )Lah. 383 = 194 
Ind. Cas. 1 (F.B.) = 1941 R.D. 574 . 


disposition of property itself remains intact, but 
that the condition precedent pleaded must, in its 
very nature, be extraneous to the contract* grant 
or disposition itself and, as agreed, must come into 
existence before the obligation attaches there¬ 
under. 

Where, in a case on a promissory note, the facts 
pleaded do not aim at proving a condition precedent 
to the attaching of the legal liability to the docu¬ 
ment, but lay the axe at the very foundation of it, 
nullifying entirely the effect of the promissory 
note and its existence, S. 92 , proviso 3 , is not 
applicable and such evidence will not be 
allowed. A.I.R. 1940 Bom. 54 = 41 Bom. L.R. 1263 = 
187 Ind. Cas. 41 . 

-S. 92 —Applicability and scope — Deed — 

Displacing of—Evidence. 

An evidence of a strong kind is required to dis¬ 
place a written document executed in solemn form 
and duly registered. It cannot be displaced by mere 
oral evidence. A.I.R. 1940 Nag. 70=1939 N.L.J. 
573 = I.L.R. ( 1941 ) Nag. 669=188 Ind. Cas. 181 . 


-S. 92 —Applicability and scope. 

The proof of any fact which would invalidate a 
sale-deed on grounds such as fraud, intimidation 
and illegality is admissible under the first proviso 
to S. 92 , Evidence Act. A.I.R. 1940 Pat. 573=19 
Pat. 424=188 Ind- Cas. 859 * 

-S. 92 —Applicability and scope. 

Illustrations to proviso 1 to S. 92 , Evidence Act 
are not meant to be exhaustive. A.I.R. 1939 Nag. 
20=1939 N.L-J. 33=180 Ind. Cas. 370 . 


——S. 92 —Applicability and scope. 

It is always open to a plaintiff in a pre-emption 
suit to prove by evidence the real nature # of the 
transaction sought to be pre-empted.. Section 92 , 
Evidence Act has no application-ao such a case for 


1938 All. 519 = 1938 A.L.J. 668= 1938 A.W.R. 493 = 
177 Ind. Cas- 468 . 




4 TT . S * ^—Applicability and scope—Expression-S. 92 —Applicability and scope. 

between the parties to any such instrument”. „ . . 


The words “between the parties to any such 
instrument** as used in S. 92 , Evidence Act refer to 
he parties who, on the one side and the other, came 
together to make the contract or disposition of pro- 

a ?r wou j. d not a PP J y questions raised 
tile parties on the one side only of a deed 

^nt^ C T V 6 , each ° ther Under the 
Ind* Ss 739 * Iv * 1941 Pat * 211=7 B. R. 817=194 

S. 92 , Proviso 3 — Applicability — Whethrr 
can be applied to nullify effect of document. 

thf «is 0 ienre' S roviso 3 - Evidence Act, speaks of 

tss s 


Sections 91 and 92 , Evidence Act, apply only to 
contracts, grants and dispositions of property and 
a Will is neither a contract nor a grant, nor a dis¬ 
position of property until the death of the testator 
makes it operative* Consequently, a registered will 
can be revoked by an unregistered document and 
S. 92 ( 4 ), Evidence Act, is no bar. A.I.R. 1938 Mad. 
616 = 11938 ) 1 M.L.J. 444=47 M.L.W. 719=1938 
M.W.N. 699=182 Ind. Cas. 949 . 

S. 92 —Scope—Recitals of fact mentioned 


in document, if can be contradicted by evidence 

Section 92 of the Evidence Act debars a person 
who is a party to a contract from adducing any 
evidence which may “contradict, vary, add to or 
subtract from the terms’*, but there is no justifica¬ 
tion for holding that the recitals of facts mention* 
ed in the document cannot be contradicted bv.e.vi- 

dence. A.I.R. 1938 Mad. 320 =( 1938 ) 1 M.L J. 236 - 
1938 M.W.N. 1142=174 Ind. Cas. 309 . 
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EVIDENCE ACT (I of 187a) — S. 

-S. 92 —Applicability and scope. 

Where two deeds on their face appear to be sepa¬ 
rate transactions, it cannot be shown that it was 
agreed to be treated as one, by proof 
agreement not evidenced by writing. A.I.K. 

Pat* 242=175 Ind. Cas. 831 . 

-S. 92 —Applicability and scope— Expression 

“between parties to such instrument.” 

The words in S. 92 , Evidence Act, “between the 
parties to any such instrument” refer to the 
persons who, on the one side and the other, come 
together to make the contract or disposition of 
property, and do not apply to questions raised 
between the parties on the one side only of a deed 
regarding their relations to each other under th e 
contract. A.T.R. 1936 All. 258=1935 A.W.R. 1343 
= 1935 A.L.J. 1273=58 All. 548=162 Ind. Cas. 117 . 

-S. 92—Applicability and scope. 

There is nothing in S. 92 , which prevents a 
judgment-debtor from proving by oral evidence 
that a decree has been adjusted by payment of a 
smaller sum than the sum decreed. A.l.R. 1935 
Mad. 424=1935 M-W-N. 335 = 42 M.L.W. 384 = 156 
Ind. Cas. 834 . 

-S. 92 —Applicability and scope — Applica¬ 
bility to person not party to deed nor repre¬ 
sentative of party. 

Section 92 , Evidence Act does not apply to a 
person who is neither a party to the deed nor the 
representative-in-interest of any party thereto. 
Oral evidence can be admitted to establish that 
the deed was executed with the knowledge and 
consent of such person. A.l.R. 1935 Rang. 122 
= 156 Ind. Cas. 162 . 


-S. 92 —Applicability and scope." 

Section 92 , Evidence Act, forbids the admission 
or consideration of evidence as to the intentions 
of the parties, or to contradict the express terms 
of the document and no presumption can legiti¬ 
mately be drawn from the fact that there had 
been previous transactions between the parties 
of a similar character. A.T.R. 1933 P.C. 178 = 
1933 A.L.J. 1193 = 37 C.W.N, 993 = 35 Bom. L. R. 
877 = 14 L. 466=58 C.L.J. 52 = 60 I. A. 273 = 1933 
M.W.N. 755=65 M.L.J. 150=38 M.L.W. 68=10 
O.W.N. 797 = 35 P.L.R. 1 = 143 Ind. Cas. 659 (P.C). 


-S. 92 , Proviso 4 —Applicability and scope— 

Registration of mortgage—Successor of execu¬ 
tor seeking to prove that it was mortgage and 
not sale —Applicability of proviso. 

Proviso 4 to S. 92, Evidence Act, does not apply 
to a case where no document evidencing sale was 
registered by the Sub-Registrar and only a mort¬ 
gage is registered, and the successor in interest 
of the executor of the document seeks to prove 
that. the transaction entered into between the 
parties was really a mortgage and not a sale. 
Atl.R. 1933 Lah. 318=145 Ind* Cas, 697(1). 


92— 2. Applicability and scope 

- S. 92 —Applicability and scope—Letter indi¬ 
cating lease to be executed later—Admissibility 
of—Registration Act, S. 49 . 

A letter which is clearly in the nature of a memo¬ 
randum and which does not include all the terms 
but shows thata lease embodying all the terms 
was to be executed later, cannot attract provisions 
of S. 92 , Evidence Act or S- 49 , Registration Act. 
A.l.R. 1933 Lah. 61 = 33 P.L.R. 323 = 14 Lah. 
137 = 142 Ind.Cas. 754 . 

-S. 92 —Applicability and scope — Person 

not party to instrument. 

Section 92 , Evidence Act, does not apply to a 
person who is not a party to the written deed in 
question. The fact that a family settlement 
arrived at between three claimants to an estate 
provides for certain relations or dependents dots 
not make these latter persons parties to the deed. 

A.l.R. 1932 Oudh 168 = 9 O.W.N. 291 = 138 
Ind. Cas. 128 . 

_S. 92, illus. (i)— Applicability and scope— 

Applying for payment of debt by sending 
receipt. 

The practice of applying for payment of a 
debt by sending a receipt for the money is not 
unknown in India and is referred to in S- 92 , illus* 
(i) to the Evidence Act. A.T.R. 1932 Pat. 332—13 
P.L.T. 545 = 140 Ind. Cas. 104 . 

-S. 92 —Applicability and scope. 

Though S. 92 contemplates that no party to an 
instrument or his representative should be allowed 
to uphold the written contract and yet try to 
establish a contemporaneous oral agreement so as 
to vary the terms of it, does not prevent even a 
party to such an instrument from establishing any 
fact which would make the document itself invalid 
or establish any fraud or show the transaction to 
be illegal for the effect of such a plea is not to 
vary the terms of the document, but to nullify it. 

A.l.R. 1930 All. 786 = 1930 A.L.J. 926 . 

-S. 92 —Contract—Applicability and scope. 

A contract of simple money debt is not one 
required bylaw to be reduced to the fem of a 
document. 127 Ind. Cas. 894 = 26 N.L.R. 320 — 
A.l.R. 1930 Nag. 298 . 

-S. 92 —Applicability and scope — Conve¬ 
yance creating joint tenancy—Parol evidence 
to prove severance is admissible—S. 92 has 
no application to such case. 

Where property is purchased in the name of 
several persons jointly, a joint tenancy is created 
and parol evidence is adm ssible to prove that 
the joint tenants have become tenants-in-common. 
The evidence is tendered not for the purpose 
of contrad cting or varying the terms of the con¬ 
veyance but of proving facts from which it may 
be inferred that accepting the conveyance as 
creating a joint tenancy, the purchase rs have 
subsequently so dealt with their respective 
interests thereunder that the joint tenancy has 
become a tenancy-in-common. 116 Ind. Cas. 385 
=29 M.L.W. 44 = 56 I.A. 112 =A.I,R. 1929 P.C, 
72=56 M-L-J -613 (P-C.) 
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-S. 92 —Applicability and scope. 

In a suit instituted for recovery of a certain 
sum due on a hundi, the defendants pleaded that 
they had compounded with the plaintiffs’creditors 
by agreeing to pay them 12 annas in the rupee 
in full settlement of their claims of which they 
had to pay 4 annas in the rupee in cash and to 
execute hundis on the balance payable at a future 
date. The defendants said that the plaintiffs had 
agreed to the terms and in pursuance thereof 
received 4 annas in cash hut declined to receive 
the hundis tendered to them. 

Held, that the evidence of the defendants could 
not be excluded and S- 92 did not apply as the 
defendants did not attempt t 0 contradict, add to 
or subtract from the terms of the contract as 
contained in the hundi. 114 Tnd. Cas- 97 = 23 
S. L. R. 294 = A.I.R. 1929 Sind. 153 . 

S. q 2 — Applicability and scope. 

The provisions are to be read independently of 
English decisions. 100 Ind. Cas. 1029 = 49 All. 
680 = 25 A.L.J. 349 = A.I.R. 1927 A 11 . 422 . 


-S. 92 — Applicability and scope. 

The liability in relation to a promissory note or 
negotiable instrument, attaches by or from delivery, and 
S. 46 of the Negotiable Instruments Act provides that 
as between the parties to an instrument (that means 
to say the immediate parties) it may be shown that the 
instrument was delivered conditionally or for a special 
purpose only, and not for the purpose of transferring 
absolutely the property therein. Similarly it may be 
shown that the instrument was delivered conditionally, 
that is to say, as a collateral undertaking, given to the 
creditor, to be enforced only in the event of the debtor 
Jailing to dischrge some contemporaneous undertaking. 
There is no difference in substance but only in illustra¬ 
te?" and application between the provision in S. 46 
of the Negotiable Instruments Act, and proviso 3 to 
b. 92 of the Evidence Act. 100 Ind. Cas. 332=49 All. 
4 4~ 2 5 A.L.J. 305=A.I.R. 1927 All. 292. 


A „ t S n — A PPHcability and scope-Companie 

Act Uimpany must be deemed a separate entity fr»»r 
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reduced writing—R n f applicability — C 
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was intended to be the embodiment in writing of the 
transaction and not if there was a complete oral 
contract before the writing was given and the docu¬ 
ment does not express and was never intended to 
express the whole agreement between the parties. 
20 W.R. 150; A.I.R. 1923 P. G. 50 and 43 Cal. 895, 
Rel. on. 102 Ind. Cas. 871=45 C.L. J. 233=31 C.W.N. 
703 = A.I.R. 1927 Cal. 538. 

S. 92—Applicability and scope. 

Where a sale-deed is taken jointly in the name of two 
persons but it is silent as to the respective shares of 
each, S. 92 is no bar to the proof of facts which would 
establish their right to separate items of property 
conveyed to them by the deed. 10 All. 421, Fol! g 
101 Ind. Cas. 653=38 M.L.T, 247 = 1927 M.W.N. 168= 
A.I.R. 1927 Mad. 1102=52 M.L.J. 557. 

-S. 92—Applicability and scope. 

Where a bond providing for labour by the maker in 
lieu of interest is silent as to payment of wages and 
there is no negative covenant precluding the maker 
Torn claiming wages for work done S. 92 does not bar 
evidence as regards wages paid for work done by the 
executant. 101 Ind. Cas. 39=25 M.L.W. 601= A.I.R. 
1927 Mad. 531. 

-S. 92—Applicability and scope—Sections do 

not conflict with each other—In S. 92 subsequent 
representation is relied upon as true; in S. 115 it is 
relied upon as binding upon the party making it. 

Where a party seeks to give evidence of a subse* 
quent oral agreement modifying the terms of the 
written grant, he puts forward that agreement as 
true and relies upon the truth of that agreement. 
In the case of an estoppel, the party who pleads it 
does not profess to show that the representation made 
is true. On the contrary his case very probably is that 
the representation h false but that the person who 
made it should not be allowed to show that it is false. 
Sections 92 and 115 deal with two entirely different 
topics and there is no conflict between the two. 90 Ind. 
Cas. 875=1925 M.W.N. 596= A.I.R. 1926 Mad. 39 = 
49 M.L.J. 396. 


-S. 92—Applicability and scope—Fact of lease 

deed in suit being part of benami transaction of trans¬ 
fer by sale can be proved. 


Where the defendant denied the alleged agreement 
to take the land on lease, but admitted the execution 
of the lease-deed, but alleged that to protect his 
property from creditors he had transferred his land 
benami to the name of the plaintiff and that the 
document was made in furtherance of this benami 
transaction. 


Held, that in effect his case is that there was no 
agreement of lease at all and that the deed is merely 
a fiction. He is therefore not debarred from producing 
oral evidence of this allegation. Evidence may be 
given—firstly to show that there was no disposition at 
all. The rule operates only when there has been in 
fact a disposition, the whole of which was meant by 
the intention of parties to be embodied in the form of 
a document. 7 M.H.C. 189 , Foil. 95 Ind. Cas. 512 = 
$ Bur.L. j. 2 =A.I.R. 1^26 Rang. 94 . 
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S. 9a—Applicability and scope. 

S. 92 merely prescribes a rule of eivdencc; it does 
not fetter the Court’s power to arrive at the true 
meaning and effect of a transaction in the light of all 
the surrounding circumstances. 86 Ind. Cas. 332 = 27 
Bom. L.R. 787=3 Rang. 106=3 P.L.R. 227 = 30 C.W.N- 
242 = 6 L.R.P.C. 57=2 O.W.N. 279 = A.I.R. 1925 P.C. 
75=48 M.L.J. 339 (P.C.). 

——S. 92—Applicability and scope. 

When the evidence was not of an oral agreement 
varying the terms of a written contract between the 
parties to the instrument, but of a different contract : 

Held, S. 92 has no application and the evidence is 
admissible. 84 lnd. Cas. 124=40 C.L. J. 67 = A.I.R. 
1925 Cal. 94. 

-S. 92—Applicability and scope. 

Where the contract was made in writing and the 
terms were not varied either by a contract in writing 
or by oral agreement, 

Held, the rights and liabilities of the parties must be 
determined according to the true construction to be 
placed on the contract. When a reference to that 
showed that payment was to be made against the tender 
of documents and not against delivery of goods, and 
when none of the relative documents were tendered at 
the time of demanding payment but only the goods 
were tendered, the purchasers committed no breach of 
their contract by not taking up the goods. It was not 
open to the vendors to show that notwithstanding the 
form of the contract the parties intended payment to 
be against delivery of goods and not against tender of 
documents. 86 Ind. Cas. 399 = A.I.R. 1925 Lah. 74. 

-S. 92— Applicability and scope. 

Section 92 applies to all parties to a document 
whether the dispute is between the parties on the one 
side and the other or between the parties on the same 
side. Parties on one side to a transaction cannot be 
allowed to 6how that the transaction though purpor¬ 
ting to be a sale was a mortgage. 77 Ind. Cas. 923 = 
11 L-B-R. 351 = 1 Bur.L.J. i 6 o=AI.R. 1922 L-B. 37. 

-S. 92 — Applicability and scope — Deccan Agri¬ 
culturists' Relief Act, S. 10-A—Sale or mortgage — 
Court can determine real nature of transaction. 

Defendant executed a sale-deed in favour of plain¬ 
tiff, at the same time there was an oral agreement 
to re-convey on payment of purchase money, and an 
unregistered kabuliyat was executed subsequently 
embodying the terms of the agreement. In plaintiff’s 
suit for possession, defendants pleaded that the tran¬ 
saction was only a mortgage. 

Held, S. io-A of the Deccan Agriculturists’ Relief 
Act empowers a Court notwithstanding the provision 
of S. 92 of the Evidence Act, to inquire into and 
determine the real nature of such a transaction. The 
plaintiff whose title is based on the sale-deed, cannot 
succeed, if defendants prove the transaction to be only 
a mortgage. 65 Ind. Cas. 356=15 S.L R. i6o = A.I.R. 
1922 Sind 39. 

f 9 ' Proviso (6)—Applicability and scope— 
Plain document —Extrinsic evidence. 

P* r ty cannot alter the nature of a document 
Clearly a sale-deed, after putting the signature, by 


adding soitiething when it is registered, to make it 
mean something other than it really appears to be. 
When a document is clear, perfectly plain and 
straight-forward, other extrinsic evidence of the rela¬ 
tion of the language to the existing facts is unnecessary, 
S. 92, proviso 6 allows evidence to be put in only 
to explain the terms of a document then required. 
44 Bom. 710=22 Bom.L.R. 831=58 Ind. Cas. 574. 

-S. 92, proviso (3)—Scope. 

The oral agreement contemplated in S. 92, proviso 
(3) only suspends the operation of the obligation and 
an oral agreement which is a defeasance would con¬ 
tradict the written agreement and would therefore be 
inadmissible. 6 Cal. 433, Rel. 42 Ind. Cas. 372 (Nag.) 

-S. 92, proviso (i)—Applicability and scope — 

If exhaustive. 

The first proviso to S. 92, Evidence Act does not 
exhaust all the circumstances which may invalidate a 
document or entitle a person to a decree. 20 C.W.N. 
1067 = 37 Ind. Cas. 125 . 

-S. 92, proviso 4 —Applicability and scope— 

Rescission of contract. 

Where a lease was given by plaintiff to defendants, 
on a low rent as defendant promised to procure a 
loan for plaintiff and an agreement was executed as 
part of the contract by which the defendant agreed 
to cancel the lease deed on failure to procure the loan. 
Held, that it was outside the operation of S. 92, 
Evidence Act, whether it be regarded as itself the 
contract or as evidence of an oral agreement to the 
same effect. 30 M.L.J. 302= (1916) 1 M.W.N. 129 = 
32 Ind. Cas. 941. 

-S. 92, proviso (1) — Scope — Contract Act, 

S. 30 — Gaming and wagering transactions— 
Documents — Oral evidence — Scope of S. 92, 
proviso (1) of the Evidence Act;— 

Per Curiam: A party pleading that trnsactiong evi¬ 
denced by documents are by way of wager only and rot 
genuine commercial transactions is entitled under S. 92, 
proviso (1), of the Evidence Act to give parol evidence to 
substantiate such plea. 9 C. 791 overruled; Per Wood- 
roffe J.— Proviio (1) to S. 92 is not exhaustive, i. e., 
merely confined to cafes of fraud, intimidation, illegalitv, 
want of due execution or capacity, want of failure of 
consideration and mistake. Where the validity of a 
transaction evidenced by documents is impeached, the 
court is not precluded from inquiring into the real 
nature of the transaction between the parties and will 
allow oral evidence of the fact6 which ‘would invalidate 
these documents. (1905) 1 C.LJ. 155=9 C.W.N. 

305=32 C. 437 (F.B.) 

- Sg. 92, 99— Applicability and scope — ‘As bet¬ 
ween the parties’—Oral evidence to prove that 

what purports to be a usufructuary mortgage is in 
fact a sale—Liberty of third parties to prove. 

The rule of exclusion laid down in S. 92 does not 
apply to the case of a third party who is not a party 
to the document. (1904) 28 A. 473=1906 A.W.N. 
89 = 3 A. L.J. 314. 
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- - S. 92— Applicability anti scope—Contempora¬ 
neous written agreement— Registration Act, S. 7 * 

S 92 of the Evidence Act is no bar to the admissibi¬ 
lity in evidence of a contemporaneous written document 
notwithstanding that it contradicts, varies, adds to, 
or subtracts from, the term 3 of the other document, 
provided the document is registered, if registration 
is compulsory. (1903) 27 M. 348. 


--S. 92 —Compromise—Additional evidence fl 

legally admissible. 

An order of Court adjourning a case and incidentally 
noting the fact of an agreement made out of Court 
between the parties as a ground of adjournment does 
not purport to be and is not a record of the terms 
of the compromise; and additional evidence to^ add 
to the terms of the compromise is not inadmissible 
under S. 92. 29 Ind. Cas. 860 (Mad.). 


-S. 92 —Applicability of—Both parties claiming 

under the same instrument executed by a third party 
—Sale —Gift—Oral evidence, admissibility of. 

S. 92 of the Evidence Act applies only to cas<s 
arising between parties to the instrument or their 
privies; and is not applicable to a case where the 
plaintiff bases his case under an instrument as a 
deed of gift in his favour and the defendant bases 
his case on the game instrument as a sale benami 
in his favour. (1903) 27 M. 329. 

- S. 92 —Applicability—Criminal case—Parties 

to contract—Nature of contract. 

(Per Fox, CJ.) —In a criminal proceeding by one 
party to a contract against another involving the 
determination of the nature of the contract oral 
evidence is not admissible except according to S. 92. 
(Per Hartnoll, J.)—S. 92 does not apply fo criminal 
proceedings (Per Twomey, J.)—S. 92 applies to a 
criminal proceeding by a private prosecutor. 3 Bur. 
L.T. 124=5 L.B.R. 241 = 11 Cr.L.J. 738 = 8 Ind. 
Gas. 952. 

- S. 92, Proviso (2) —Applicability and scope— 

Contract—Other terms—Letter. 

Where the principal terms of an agreement have 
been embodied in a letter, other tei ms could be 
proved by oral evidence and S. 92 is no bar. 6 M.L.T. 
368=13 G.W.N. 326 = 4 Ind. Cas. 85. 


-S. 02, proviso (2)—Compromise decree—Part 

of agreement, not entered in compromise deed. 

Where a part of the agreement between the 
parties is not entered in the compromise deed, the 
case is not covered by S. 92, proviso 2 of the Evi¬ 
dence Act and the parties could not adduce oral 
evidence of the same, n A. L. J. 770 = 21 Ind. 
Cas. 305. 

-S- 92— Compromise—Oral evidence—Indepen¬ 
dent agreement. 

Where a litigation is compromised by the parties 
by means of a written agreement ‘of all matters in 
dispute* it is not open to the parties 10 tender oral 
evidence of separate agreement as not having been 
included in the compromise though concerning a 
matter dealt with by it- *7 Ind- Cas. 43 (Mad.). 

-S. ga—Compromise — Criminal case — Oral 

evidence. 

It is not necessary that a compromise in a criminal 
case should be reduced to writing. Oral evidence of 
the circumstances that led up to a compromise in a 
Criminal Court is admisssible under S. 92 of the 
Evidence Act. The parties have only to communicate 
to ihe Court the result of their deliberations and the 
Court is bound to take notice of their conclusions. 

8 Cr. L- R- 54 - 


S. 92—Applicability and scope—Document 

collateral to a permanent lease of immovable pro¬ 
perty not affected by S. 92. 


An agreement to pay Rs. 500 a month to a Iessi 
m consideration of receiving from him a permane 
lease of portions of his zamindari, which agreeme 
was come to before, but reduced to writing after t 
execution of the lease w as held to be not affect 
by b. 92 of the Evidence Act. Where it was n 

Dart nf ^ 1 rft- thc leaSe its P r ° visions farmed : 
fi. * hC Bolding under the lease, and it was n 
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o* compromise. 

WHr te » 9 \~ C0mpr0mise ~ Addition of ter 
Written agreement-Oral evidence. 
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agreement which the £ ase dld not rcfer 
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agreement which setrl^ri**, addin 6 a ne w term 1 
£ whi ch he could not ril ° f the com P r 

*0=32 Ind££ 938 . ^ S *? 2 - 18 Bom, 


- S. 92 — Compromise — Decree recorded as 

satisfied—Oral evidence of contract—C. P. Code, 

O. 2c, R. 2. 

The fact that the liabilities under the decree 
form the consideration for a compromise, did not 
prevent that compromise from being a new and 
independent contract which might form the basiB of 
a suit which might be proved by oral evidence and 
such evidence would not amount to ‘contradicting, 
varying adding to or subtraction from, the terms of 
the decree. 53 Ind. Cas. 527 (Nag.i. 

4. Consideration* 

-S. 92 — Consideration — Scope — Evidence of 

intention of parties to deed—Evidence to contradict 
recital as to payment of consideration—Admissibility* 

In ascertaining the intention of the parties to * 
document, no evidence other than the deed itself wil 
be admissible to prove the intention except when 
there is a latent ambiguity. But evidence is admissible 
for the purpose of contradicting a recital in the de€d * 
e. g., as to the payment of consideration. 17 P* 1, 
318, cons, and followed- 27 Pat. i22^A.J.R* *949 

P*. 364. ' JB 
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———S. 9a—Consideration—Scope—If a term of 

contract—Evidence to show that recital as to nature 
of consideration is incorrect—Admissibility. 

S. 92 of the Evidence Act docs not preclude a 
party from showing that a recital as to the nature 
of the consideration for the contract embodied in 
the deed is incorrect; consideration for the deed is not a 
term of the contract. 53 Mys.C.R. 1 =28 Mys. L.J. 66. 

-S. 92—Consideration—Scope of prohibition— 

Letter relinquishing right to property—Passing of 

consideration not mentioned—Oral evidence to prove 
passing of consideration is admissible under proviso 2— 
Doctrine of part-performance held applicable to facts 
of case—Transfer of Property Act (1882), S. 53-A. 

In a suit brought by A against B to recover a plot of 
land, it was contended by B that A had by a letter 
given to B relinquished his right to the proprrty. stating 
that he had no further connection with the said pro¬ 
perty and that B could himself enjoy the property 
which was given to A’s wife, B’s sister, by her father 
under the deed of gift in the year 1933. B was in 
possession of the property all along. The letter did not 
mention any passing of consideration. But it was 
found that this letter was pt eceded by a mediation as 
a result of which B gave up a claim to recover Rs. 350 
from A in consideration of A’s giving up the right to 
the property which belonged to his wife as aforesaid. 
The defendant B also pleaded the application of the 
doctrine of part-perfoimance. The plaintiff contended 
that aB the letter did not disclose any consideration 
oral evidence in support of the passing of consideration 
could not be adnvtted and as there was also no 
writing evidencing the contract with reasonable 
certainty the doctrine of part-performance could not 
be applied: 

Held, that so long as the passing of the considera¬ 
tion was not a term of the contract, evidence adduced 
to show that it did pass, even though the contract did 
not recite it, was not within the scope of the 
prohibition in S. 92, Evidence Act, and oral evidence 
of the same could be admitted under proviso 2 as 
it was not in any way inconsistent with the terms of 
the letter: 

Held further, that there being nothing in the letter 
which created any confusion or any doubt as to what 
the terms were, the doctrine of part-performance was 
applicable and precluded the plaintiff from recovering 
possession. A.I.R. 1946 Mad. 452 = (1946) 1 Mad. L.J. 
346=59 Mad. L. W. 278=1946 Mad. W. N. 287. 


-S. 92—Consideration — Assignment stating 

that consideration for it was in cash—Whether it 
can be shown that it was not in cash b u t in goods. 

Evidence of the manner in which the consideration 
wa* paid is not evidence tending to vary the terms of 
a written contract. Where, therefore, the assignment 
states that the consideration was paid in cash, a party 
can show that the actual consideration was paid, not 
actually in cash, but in goods. A.I.R. 1940 Pat. 379 = 
189 Ind. Cas. 423. 


— S. 92, Proviso I—Sale-deed—Consideration— 
Payment of consideration in kind by proving con¬ 
temporaneous oral agreement. 


If one party to a document can show that he dii 
not receive the consideration specified though th 
document recites that he did, the other party shouli 
pc allowed t<? show that the consideration was paii 


in full, not in cash, but in kind. The two aic cju b dvm 
generis. A contemporaneous oral agreement to be 
paid in kind may not be enforceable because that 
would be varying the contract, but once the considera¬ 
tion is actually paid and accepted in kind in full 
discharge of an obligation expressed as Payable in 
cash, then that can be proved because a discharge 
of the obligation “entitles a party to a decree.” 
A.I.R. 1939 Nag. 20=1939 N. L.J. 33 = 180 Ind. 
Cas. 370. 


-S, 92—Consideration—Evidence of absence or 

failure of consideration. 

Evidence of the absence or failure of consideration 
can always be adduced under proviso (1) to S. 92 of the 
Evidence Act. A.I.R. 1938 Mad. 320= (1938) 1 M.L.J. 
236=1938 M.W.N. 1142=174 Ind. Cas. 309. 


-S. 92—Consideration—Evidence that party has 

not received sum actually stated to have been 
lent—If admissible. 

It is always open to one of the parties to show that 
he has not received the sum actually stated to have 
been lent and such evidence is expressly rendered ad- 
missibile by reason of the proviso 1 of S. 92 of the 
Evi. Act. A.I.R. 1936 All. 157 = 1935 A.W.R. 1486 = 
160 Ind. Cas. 76. 


-S. 92—Consideration—Oral evidence to show 

the real consideration. 

Consideration for a kabuliyat need not appear on 
its face Oral evidence to show that the real con¬ 
sideration is a settlement of doubtful rights is admis¬ 
sible. A.I.R. 1935 Cal. 368 = 60 C. L.J. 477 = 62 Cal. 
346= 159 Ind. Cas. 98. 


9 ^> Proviso 3 Consideration—Promissory 
note—Oral evidence that consideration was not pay¬ 
ment of money but construction of a sluice. 

Under proviso (3) to S. 92, Evi. Act, oral evidence 
that the real consideration for a promissory note was 
not payment of money as recited in the note but it was 
the construction of a sluice, is admissible. A.I.R 193* 
Mad. 310=1935 M.W.N. 405=41 M. L. W. 298=157 
Ind. Cas. 278. y 5 / 

-S. 92—Consideration. 

In a suit on a pro-note executed in consideration 
of the amount due on a previous note, the defendant 
pleaded that he had paid a certain amount before the 
execution of the second note and prayed that credit 
should be given to him for this amount on the ground 
that there was an agreement contemporaneous with 
the second note that accounts should be subsequently 
looked into and the liability of the party determined 
accordingly, notwithstanding the particular figure 
inserted in the second note and that the consideration 
should be deemed to have failed to the extent of 
this amount: 


*“•*“1 asBuiuing tnai me pica ot contem¬ 

poraneous agreement wii* inadmissible in evidence 
under S. 9 2 > Evi. Act, the plea could be considered 
as one of partial failure *of consideration, which could 
be heard uuder S. 44 of the Negotiable Instruments 
Act. A.I.R. 1935 Mad. 253=40 M. L. W. 706=67 
M.L.J. 650=1934 M.W,N. 1382=154 Ind. Cas. 579, 
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- S. 92, Proviso x—Consideration—Recital in 

bond that consideration has passed—Evidence 
to prove absence of consideration—Admissibility. 

The recital in a bond or in a promissory note that 
consideration has passed amounts only to an admission 
of the fact and, like any other admission, may be dis¬ 
proved as being incorrect. The admission, no doubt, 
throws the burden of proof on the party whose admis¬ 
sion it is, to prove that the admission is wrong, but 
nonethe'ess, it is open to that party to prove that his 
o w n admission is, in fact, incorrect. Proving that there 
was no consideration for a document in suit does not 
amount to varying the terms of the contract and in no 
way militates against the main provisions of S. 92. 
A.I-R. 1934 AH. 496=148 Ind. Cas. 1124. 

- S. 92 — Consideration — Promissory note 

mentioning cash consideration—Absence of money pass¬ 
ing—Real consideration, if can be proved. 

A had to pay a sum of Rs. 50 to B in consideration 
of the latter withdrawing a suit. A had no ready cash 
to pay to B but C agreed to pay to B for him. B 
accepted that mode of payment and had his suit 
dismissed. A promissory note was executed by A in 
favour of B mentioning cash consideration though 
actually no cash was paid: 

Held, that the fact that no money was actually pro¬ 
duced and changed hands, would not alter the rights 
and obligations of the parties arising from the arrange¬ 
ment, and there was nothing in the transaction which 
could attract the application of S. 92, Evi. Act. A.I.R. 
*933 All. 576= 1933 A.L J. 1364=^6 Ind. Cas. 607. 

- S. 92, Provisos x and 3 —Consideration—“Any 

obligation”, meaning of —Agreement that considera¬ 
tion be paid on happening of contingency, admissibility 
of. 


in kind, that is the coasideration mentioned, must be 
wholly absolute; a mere omission to mention some 
portion of the consideration will not come within the 
proviso, since such an omission is clearly a variation in 
the terms of the contract. Recitals then as to the kind 
of consideration or as to the actual payment of conside¬ 
ration may be shown to be false. Recitals as to the 
amount of consideration cannot be shown to be false 
since the amount of consideration is clearly a term 
of the contract. It is therefore not open to parties to 
the document to give evidence that the amount of 
consideration agreed upon was more or less than what 
is stated in the document. 124 Ind. Cas. 508=1930 
M.YV.N. 156=31 M-L-W. 446 = A.I.R. 1930 Mad. 
659 = 58 M.L.J. 240. 

-S. 92—Consideration. 

In the case of consideration mentioned in a 
written document, it i6 open to the party contesting to 
show that there was no consideration, or that the con¬ 
sideration was different: 107 Ind. Cas. 658=A.I.R. 
1929 Nag. 91. 

-S. 92—Consideration. 

Section 92 does not debar a party from showing by 
oral evidence the real character of the consideration 
fixed between the parties. What is not allowed is to 
contradict the terms of the document: x 19 Ind. Cas. 
738 = 7 Rang. 292 = A.I.R. 1929 Rang. 240. 

-S. 92—Consideration. 

S. 92, Evidence Act, permits a party to a contract 
reduced into writing to establish, among other matters 
want or failure of consideration. A.I.R. 1927 All. 
292, Foil.; io 3 Ind. Cas. 158=26 A.L.J. 183. 


The words “any obligation” in proviso 3 to S. 92, 
means “any obligation” whatever under the contract 
and not some “particular obligation” which the con¬ 
tract may contain. 

Where one party to a document alleged that the 
consideration stated in the document to have passed did 
not really pass, and the other party set up an agree¬ 
ment to the effect that consideration was not to be paid 
until a particular contingency happened: 


evidence of the agreement could be giver 

?he iareZ l * hat if taken as a ^cital of a tern 
e agreemet might come under S. 92, proviso (1) 
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-S. 92—Consideration. 

Where the deed in suit recited the debt as a cash 
loan 

Held, that defendant should be allowed to prove by 
oral evidence that the document in suit was not for a 
cash loan, but for the rent partly overdue and pardy 
falling‘due later, and that the payment of the rent was 
made: 109 Ind. Cas. 189 = 5 Rang- 822 = A. I. R- 19 2 ® 
Rang. 79. 

-S. 92—Consideration—Oral evidence on » 

matter on which deed is silent is admissible. 

A purchaser of property at an auction sale agreed to 
6ell back the land to the owner on condition that he pa>d 
the interest on purchase money paid by him at the 
auction for 16 months at 4 per cent, per mensem; die 
owner paid the sum of interest and the purchaser gave 
him the conveyance; the purchase money was not P a *n 
at the time of registration but the document was regis¬ 
tered under S. 75, Registration Act. The document 
was silent as to any payment as purchase money or 
otherwise and there was no recital of receipt of conside¬ 
ration. 

Held, that oral evidence can be adduced to show 
that no consideration passed. 106 Ind. Cas. 35 ^^^ 
Rang. 636=A.I.R. 1928 Rang. 47. 

“ S. 92—Consideration—Suit for money— 

Sarkhat with unobliterated stamp produced—Lo^rt 
be proved by other or?d evidence, 
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Where plaintiff sued defendant for a certain amount 
for which the defendant had executed a sarkh.it bearing 
an unobliterated one anna stamp and there was no 
promise to pay contained in the sarkhat, but there was 
only an acknowledgment that a certain amount had 
been borrowed, 

Held, that if the plaintiff was able to prove aliunde 
by oral evidence that the defendant had the money, 
then he was entitled to a decree. 103 Ind. Cas. 634 = 
25 A.L-J. 567=- A. I. R 1927 AH. 503. 

- S. 9a—Consideration—Suit on pro-note—Plea 

of forgery of figures. 

Plaintiff sued defendant for a certain sum due on the 
promissory note. The defendant denied taking the 
principal sum mentioned in the promissory note, viz,, 
Rs. 1,300, and denied signing the promissory note in the 
form it had assumed when the case was brought. He 
admitted that his signature appeared on the note, but 
said that when he signed it, the only entries were the 
figures Rs. 300, at the top of the paper, and signature 
at the bottom. 

The case was decreed in favour of the plaintiff not 
because the trial Court was satisfied that the loan 
alleged had been made, but because the defendant had 
not succeeded in proving affirmatively that the note as 
produced was a forgery, 

Held, that all the defendant admitted was that his 
signature appeared on the document filed and the case 
to be decided was not whether the plaintiff had been 
proved to have committed forgery but whether the 
plaintiff had proved that he lent the Rs. 1,300, to the 
defendant as he alleged and the burden of proving this 
loan rested on the plaintiff- 105 Ii.d. Cas. 361=5 
Rang. 527 = A.I.R. 1927 Rang. 319. 

- S. 92 —Consideration. . 

# 

An unregistered letter is inadmissible in evidence to 
show that a deed of mortgage and a deed of sale 
executed previously wci e not to be acted on and no 
money was due under the former and no property passed 
under the latter: 26 M.L J. 151, Foil. 103 Ind. Cas. 
42i=A.I.R. 1927 Lah. 626. 

■-S. 92—Consideration—Deed—Recital of con¬ 

sideration —Oral evidence to show it incorrect being 
admissible, opposite party can let in oral evidence to 
prove the contrary. 

Where there is a recital in a document of the payment 
of a certain sum of money as consideration, oral evi¬ 
dence is admissible to prove that the recital is incorrect 
as a matter of fact. Such a recital being only an aver¬ 
ment of fact, if one party is allowed to show by oral, 
evidence that a recital in a document is incorrect in fact, 
the other party mu8t certainly be allowed to show by 
similar evidence that it is not incorrect and that the 
recital was deliberately put in, and for the purpose of 
showing it he must be allowed to prove what the real 
consideration for the document was. S. 92 does not bar 
such proof, for such proof is adduced not for the purpose 
o' varying or altering any term of the written contract 
but only to show that the recital in it is correct. To 
shut out oral evidence for the purpose will be to allow a 
gross fraud to be perpetrated: 36 All- 537. Foil.; 22 All. 
370 (P.C.) and 33 All. 340 (P.C.), Foil. 91 Ind. Cas. 
6i2»22 M.L.W. 848= A.I.R. 1926 Mad. 35—‘49 M.LJ. 

4H- 


- S 92—Consideration—Variation from recited 

consideration cannot be proved. 

Where the consideration entered in the sale deed 
was Rs. 16,000 and the defendant pleaded that the real 
consideration wa s , Rs. ift.noo and that by an oral agree¬ 
ment between tire parlies Rs. 2,000 had been left with 
the plaintiff for payment ol his expenses in the event of 
any litigation arising over the transfer, 

Held, that such an oral agreement is inadnrssiblc in 
evidence under S. 92. 92 Ind. Cas. 787 — A.I.R. 1926 

Oudh 301. 

-S. 92—Consideration. 

By proviso of S. 92, it is open to a party or his 
representative to show that there is no consideration for 
the agreement which may have been reduced into 
writing and which may have been even registered. 22 
All. 370, Foil. 82 Ind. Cas. 347 = 22 A.LJ. 850 = 5 
L.R.A. Civ. 731=47 All. 7 = A 1 .R. 1924 All. 865. 

-S. 92—Consideration—Want of consideration 

for pro-note could be proved. 

It is open to defendant who admitted the execution of 
the promissory note to plead want of consideration. 
A.I.R. 1922 All 213, Dist. 74 Ind. 036.353 = 45 All. 
679=21 A.L.J. 669 = 4 L.R.A. Civ. 3i5 = A.I.R. 1924 
All- 70. 

-S 92—Consideration—Pro-note passed to 

safeguard the plaintiff against a probable claim—Evi¬ 
dence is admissible. 

In a suit on a pro-note the defence was that the pro¬ 
missory note in suit was passed to secure plaintiff 
mortgagee against any claim that might be made by 
the prior mortgagees, who had been paid off and from 
whom the defendant had failed to obtain a re-conve¬ 
yance and that the note was to be returned when the re¬ 
conveyance was executed, 

Held, that the plea was as to the existence of a condi¬ 
tion precedent and the same should be allowed to be 
proved accoiding to S. 92, Proviso (3). 87 Ind. Cas. 37 
= 25 Bom. L.R. 867 = A.I.R. 1924 Bom. 44. 1 

-S. 92—Consideration—Pro-note proved void 

—Other consideration may be proved. 

If a pro-note is void or is inadmissible, e g., for wan 
of stamp, plaintiff can fall back on independent con* 
sideration if there be any. 77 Ind. Cas. 78 = 26 O.Q. 
378=A.I.R. 1924 Oudh 243. 

-S 92—Consideration—Oral evidence to vary 

consideration in registered sale-deed is not ad¬ 
missible. 

While want or failure or difference in kind of the 
consideration may be proved, evidence to vary the 
amount of consideration in a registered sale-deed is 
inadmissible, though it is open to the parties to prove 
by oral evidence that the actual consideration w as 
different from what was mentioned in the deed or that 
there was no consideration for the deed. If such a 
course were permissible the protection intended by the 
legislature to be afforded by the adoption of the rule 
embodied in S. 92 of the Evidence Act would be 
completely nullified. 32 1.A. 113; 33 All. 340 (P.C.) 
F°U. 75 Ind. Cas. 557 = 27 C.W.N. 496=37 C.L.J. 
552 = A.I.R. 1923 Cal. 570. ‘ v 
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- S. 92—Consideration. 

Parol evidence is admissible to prove a debt, acknow¬ 
ledged in writing by the debtor, when such acknowledg¬ 
ment being unstamped is inadmissible in evidence. 74. 
Ind. Cas. 939=A.I.R. 1923 Lah. 301. 

-S. 92—Consideration — Registered deed of 

relinquishment—Contemporaneous oral agreement for 
payment of a certain sum—Evidence of such agree¬ 
ment is admissible. 

The plaintiff by registered deed relinquished certain 
portion of the land leased and agreed to pay a 
reduced rent for the remaining land. The plaintiff 
alleged that at that time there was an oral agree¬ 
ment between him and the land-lord that the latter 
would pay Rs. 200 for the recovery of which the suit 
was brought. 

Held, that the question of existence or otherwise of 
the consideration can always be inquired into irrespec¬ 
tive of what is entered in the deed. An agreement to 
pay as a condition precedent to the enforcement of a 
deed of relinquishment can also be proved under S. 92, 
proviso (3) and matters not referred to in the regis¬ 
tered document but about which there was contempo¬ 
raneous oral agreement could be admitted: 63 Ind. 
Cas. 861 =44 All. 53=19 A.L. J. 8i6=A.I.R. 1922 
All. 165. 

~—S. 92—Consideration—Failure of — Admis¬ 

sibility of evidence. 

In a redemption suit defendant should be allowed to 
bring evidence to show that the mortgage was 
fictitious. 7 O.L.J. 389 = 58 Ind. Cas. 115. 

S. 92—Consideration—Evidence that conside¬ 
ration was advanced by persons other than payee, 
whether admissible. 


- S. 92 — Consideration — Endorsement on 

promissory note — Presumption — Oral evidence, 
whether admissible to prove contract between parties. 

As between an endorser and an endorsee of a pro¬ 
missory note the endorsement is presumed to be for 
the consideration recited, but that presumption will 
not make it ‘a contract in writing* within S. 92, so 
as to exclude oral evidence to prove what the conside¬ 
ration for the endorsement really was.. 32 Ind. Cas. 

233 (Mad.). 

-S. 92, proviso (4) — Consideration—Portion 

not paid—Letter undertaking to give credit for interest 
—Admissibility. 

At the time of execution of an usufructuary mortgage- 
deed, a portion of the consideration was unpaid and 
the mortgagee passed an unregistered letter under¬ 
taking to give credit for interest on the sum if unpaid 
within ten days. Held, in a suit for redemption that 
the letter being unregistered was not admissible in 
evidence as it modified the terms of the mortgage 
deed; but that a separate suit might lie for the amoun- 
due under the letter. 2 L.W. 224=28 Ind. Cas. 1861 

3 

-S. 92 — Consideration—Recitals—Sale-deed— 

Variation of. 

A vendor is not estopped from showing that the 
consideration stated to have been received in the deed 
wa6 not actually received. 25 Ind. Cas. 27 (All.). 

*--S. 92 (1)—Consideration—Illegality of conside¬ 

ration—Failure—Oral evidence. 

Where it can be shown that the consideration for a 
debt was losses in gambling, oral evidence could be 
let in to prove this fact as it amounts to a want or 
failuie of consideration within S. 92 (1). 35 All. 558 
= 1 1 A L. J. 854=21 Ind. Cas. 878. 


Evidence to show that consideration for a pro-note 
was advanced by some persons other than the payee 

is inadmissible under S. 92 of Evidence Act. (1919) 
3 U.B.R. 200 = 56 Ind. Cas. 259. 


S. 92 Consideration — Non-payment—Oral 


evidence. 
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-S. 92, provisos (2) and (3) —Consideration for 

sale—Variation of. 

Where a sale-deed stated Rs. 35,000 as consideration, 
evidence of an oral contract fixing the consideration at 
Rs- 35 >o°° and the discharge of a mortgage for 
Rs. 1,000 is not admissible under proviso 2 or 3 of 
S. 92 of the Evidence Act. (1913) M.W.N. 850=14 
M.L.T. 385=21 Ind. Cas. 463. 

- S. 92—Consideration—Term of the contract— 

Variance of. 

If a sale-deed recites as consideration a cash price of 
Rs. 35,000, evidence of an oral agreement that the 
consideration wa6 really Rs: 36,000 cannot be let in, 
as the amount of sale price is a term of the contract 
and evidence cannot be admitted to vary it. 38 Mad. 
5 i 4 = (1913) M.W.N. 847 = 14 M.L.T. 382=25 M.L.J. 
6c2 =2 i Ind. Cas. 458. 

S. 92—Consideration—Oral evidence to vary 

recitals. 

is admissible to prove that a higher 
price was paid for a 6ale than is evidenced by a sale 
deed itself. (1912) 1 U.B.R. 125=15 Ind. Cas. 9 * 9 - 

———S 5 . 92 Consideration — Sale-deed— Evidence 

tnat no consideration was intended to pass. 

A®***? I s a dmissible to show that consideration 
deed of sale was not intended to pass and # 
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was a deed of gift. 33 All. 340=15 G.W.N. 5 2I== 8 
A.L. J* 373 = I 3 C.L.J. 510= 13 Bom. L.R. 39> = , o 
M.L.T. 23 = (igi 0 2 M.W.N. 370 = 21 M.L.J. 1126 
t i Ind. Cas. 398 (P.C.). 

-S. 92, proviso (!)—Consideration—vendee’s 

right to prove consideration was less than shown in 
deed. 

If one party proves that the consideration shown in 
the sale deed did not pass, the case is within proviso 
1 of the section; the other party can give oral evi¬ 
dence to prove the real consideration. 11 Inch Cas. 
398; 33 A. 340 (P.C.) Foil. 36 All. 537=12 A.L.J. 
969=24 Ind. Cas. 661. 


5. Decree. 

-S. 92 —Decree if covered . by. 

A decree does not come within the purview of S. 92 
of the Evidence Act. That section really refers to a 
contract, grant or other disposition of property entered 
into by agreement between parties to it. It cannot 
refer to a decree which is imposed on one of the 
parties by force majeure. I.L, R. 58 Mad. 994, Rel. 
on. 1950 A.W.R. 35 1 = A.I.R. 1950 A. 437 = 1950 
A.L. J. 261. 

- S. 92 —Decree—Variation of by parties— 

Oral evidence, admissibility of, to prove variation. 


-S. 92—Consideration—proof of. 

The section does not prevent one of the parties to 
the contract from showing, either that there was no 
consideration or that it was different from that stated 
in the document. 10 C.L.J. 27 = 2 Ind. Cas. 953. 

-S. 92—Consideration, proof in variance— 

Whether evidence could be offered to prove actual 
transaction. 

Evidence is admissible to show that consideration 
mentioned in a deed as having been paid never 
passed and also to show that the consideration specified 
in the deed was satisfied in a different way from 
that mentioned in the document itself. I.L.R. 18 A. 
168; 22A. 370 P. C. ref. to. Where therefore a deed 
recited that a payment of Rs. 1,000 was made in 
cash— Held, that it could be shown that the pay¬ 
ment was not made in cash but in some other way. 

(1907) A.W.N. t8i =4 A.L. J. 441. 


Section 92, Evi. Act, does not apply to decrees be¬ 
cause the section contemplates only those documents 
which have been voluntarily executed by one person 
in favour of another. Decrees contain orders imposed 
by a superior authority on the will of the parties and 
they cannot, therefore, be classified as documents inter 
partes. Consequently, oral evidence to prove that 
the decree had been varied by the parties and a 
settlement had been made is admissible. A.I.R, 1943 
Pesh. 29=207 Ind. Cas. 342. 

--S. 92 — Decree — Decree based on award 

ambiguous—Examination of arbitrator—Court directing 
execution—Legality of. * 

Section 92, Evi. Act, does not govern decrees and 
hence where a decree based on an award is ambi¬ 
guous in its terms, it is open to the Court to examine 
the arbitrator and on the basis of his statement, direct 
execution to proceed. A.I.R. 1937 Lah. 168 = 165 
Ind. Cas. 429. 


—S. 92—Consideration. 

But evidence is admissible to prove any controversy 
as to the payment of consideration money. (1905) 
27 A. 612=1905 A.W.N. 129=2 A-L-J. 360. 

• 1* >*•“ • 

r—.—S- 92—Consideration—Recital as- to —Oral 

evidence to contradict—-Rebuttal by oral evidence— 
One consideration recited, another proved. - 

Where one of the parties to a deed is under any 
of the provisions of S. g2 of the Evidence Act per¬ 
mitted to go into oral evidence, it is open to the other 
party also to rebut that evideuce by oral evidence. 
Where a deed recited the payment of a certain con¬ 
sideration and the plaintiff denied the passing of any 
consideration and adduced oral evidence in support 
of his contention; it is open to the defendants to go 
into oral evidence to show that there was some con¬ 
sideration for the deed, though not the same as that 
recited in the deed. (1900) 5 C.W.N. 158. 


—S. 92—Decree. 

Decree—Judgment-debtor agreeing to do something 
in future—Decree-holder agreeing to accept contract 
in place of decree—Decree is extinguished—Agreement 
need not be in writing. A.I.R. 1936 Pat. 619 = 15 
Pat. 390=18 P.L.T. 110=2 Cut. L. T. 40=165 Ind. 
Cas. 940. 

-S. 92—Decree, terms of — Whether can be 

modified by agreement between parties, 

A decree or its terms cannot be varied or # modified 
except by the Court; it is a matter of procedure and 
not of rules of evidence. The parties cannot, by their 
agreement alone vary or modify the terms of the 
decree, whether the agreement be oral or written. 
A.I.R. 1935 Mad. 860 = 1935 M.W.N. 906 = 42 M L.W. 
365 = 69 M.L.J. 45 1 =58 Mad. 994=158 Ind. Cas. 
187 (F.B.). 


——S. 9 a— Recitals—Consideration not paid s 

Though the sale-deed records that consideration 
has been received, the vendor may prove that it is 
not actually paid or that the one paid was different 
from that recorded in the sale-deed. 6 Ind. Cas. 477 
(Cal.). 

-S. 92—Recitals—Consideration. 

Consideration when not recited in the document 
may be proved and a different consideration may be 
proved from that stated in the document. 23 M. 94 
doubted. 7 M.L.T. 81 = 11 Cr.L.J. 213—5 Ind. Cas. 
754- 


-S. 92—Decree of Court. 

Oral evidence is not admissible to prove an agree¬ 
ment prior or subsequent to a decree contradicting or 
varying the terms of the decree. 1930 M.W.N. 240 = 
125 Ind. Cas. 543= A.I.R. 1930 Mad. 673. 

■ — -S. 92—Decree. 

Oral evidence to prove a subsequent adjustment 
under which part of a decree was paid and the rest 
agreed not to be executed against the judgment 
debtors is not inadmissible by reason of S. 92. 113 

Ind. Gas. 7 &>«A.I.R. *929 All. 79. 
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-S. 92—Decrees. 

Where a judgment-debtor sues for damages for the 
loss of his Jan - ! owing to the execution of a money- 
decree being allowed to proceed after a compromise 
between the decree-holder and himself, the alleged 
o r al adjustment of the decree, though not certified, is 
not inadmissible under S. 92. There is nothing what¬ 
ever to prevent the parties from entering into an oral 
agreement for the settlement of decrees for money. 
114 Ind. Cas. 682 = 6 Rang. 573=A.I.R. 1928 Rang. 

3 ' 0 . 

——S. 92—Decree. 

Oral agreement not to proceed against a certain 
defendant beyond a certain limit modifies the decree 
by restricting that defendant’s liability in a manner 
for which the decree does not provide and as an oral 
agreement it offends against the terms of S. 92, 
Indian Evidence Act. A.I.R. 1922 All. 7 and S. A. 52 
of 1920 Foil.; 105 Ind. Cas. 248 = 50 Mad. 897=26 
M.L.W. 386=1927 MAV.N. 630 = A.I.R. 1927 Mad. 
911 = 53 M.L J. 533. 

--S. 92—Decree—Section 92 does not apply to 

decrees of Courts. 

Sections 91 and 92 refer only to what are known 
as “dispositive documents,*’ and the words “ or any 
matter required by law to be reduced to the form 
of a document” must be read in that sense. A.I.R. 
1922 All. 13, Dissented from. Hence a decree does 
not come within the purview of S. 92. 91 Ind. Cas. 
705 = A.I.R. 1926 Cal. 643. 

-S. 92—Decree—Oral contract in substitution 

of a decree is not admissible. 


——S. 92—Discharge. 

Section 92 (4) does not touch any act of a creditor 
which extinguishes a debt by taking a smaller sum 
of money. Where the act of the creditor does not 
extinguish the debt but gives only better terms than 
before which have yet to be worked out, the principle 
does n Q t help the debtor and S. 92 (4) prevents the 
admission of such an agreement. And what S. 63, 
Contract Act, permits is not an agreement to remit 
but an actual remission. But where there is no ques¬ 
tion of any writing being admissible or inadmissible 
with.reference to the provisions of Registration Act, 
if the writing itself does not purport to extinguish 
the mortgage bond, it would be admissible in evidence 
and a plea of discharge based on the fact that the 
sum shown in the endorsement was taken in full 
discharge and the discharge was given to the obligers 
orally would stand on a different footing from the 
admission of a writing evidencing the payment. 30 M. 
L.W. 293=A.I.R. 1929 Mad. 764. 

-S- 92—Discharge—Suit or mortgage—Mort¬ 
gagor alleging compromise and payment in pur¬ 
suance, evidence of discharge inadmissible. 

Plaintiff brought a suit on a registered mortgage 
passed by defendant. The defendant contended that 
there was a compromise in the month of January, 
1923, between the plaintiff and defendant by which 
it was agreed that on the defendant paying Rs. 1,500 
more to the plaintiff the entire claim for interest 
due till the end of January, 1923, would be discharged 
and the balance of interest would be remitted; that 
accordingly on 1st February, 1923, the defendant 
paid Rs. 1,500 to the plaintiff in full satisfaction of 
the claim for interest up to the end of January, 1923. 


Per Walsh, J. —Under S. 92 of the Evidence Act 
evidence of the alleged oral agreement substituting 
a new executory contract for the original decree is 
inadmissible. 64 Ind. Cas. 990=44 All. 258 = 20 A.L. 
J. 65 = A.I,R. 1922 All. 13. 


-S. 92—Decree. 

Section 92 of the Evidence Act does not bar the 
oral evidence to • prove an agreement by way of 
•adjustment of a-decree as the R. 2 of-O-21, C.P. 
Code, contemplates the taking of evidence to prove 
the adjustment. 60 Ind. Cas. 316=16 N.L.R. 204. 


S. 92, proviso (4) — Decree of Court—Agree¬ 
ment to rescind or modify. 6 
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Held, that the alleged discharge was based entirely 
upon the alleged oral agreement, and unless the oral 
agreement is proved the discharge could not be establish¬ 
ed and the evidence of the oral adjustment being 
inadmissible under S. 92 (4), the alleged discharge 
was also inadmissible. 115 Ind. Cas. 382=30 Bom. 
L. R. I455=A.I.R. 1928 Bom. 522. 

• • • 

-S. 9a — Discharge — Oral evidence to prove 

satisfaction of claim is admissible. 

While no oral evidence can be given to contradict 
or modify the original contract, there is nothing to 
prevent oral evidence being adduced under prov. 
4, S. 92 in order to prove satisfaction of the claim, 
no Ind. Cas. 612=6 Rang. igi=A.I.R. 1928 Rang* 
144. 


-S. 92—‘Discharge. 

In a mortgage suit it is open to the mortgagor 
to prove that the mortgage has been satisfied not 
merely by payment in full of the amount due 
thereon but by part payment and remission of the 
balance. 98 Ind. Ca s . 860 = 44 C. L.J. 269=A*I*R 
1927 Cal. 27. 


Although an endorsement on a moitgage deei 
extinguishment of the mortgage, if unregistered 
inadmissible in evidence, other evidence as to 
redemption of the mortgaged property or pay* 
f the full amount of the mortgage money cat 

given. 9l> . P L. R. 1904, Foil. 100 Ind. Cas. V. 
A.I.R. 1927 Lah. 237. 
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-S. 92—Discharge. 

An oral agreement to receive a lesser amount than 
is actually due on a mortgage in full discharge of 
it, as aUo its actuai discharge, cannot be proved 
under S. 92 (4) of the Evidence Act and S. 17 (b) 
of the Registration Act. 42 Mad. 41 (F.B.); 27 Ind. 
Gas. 269; 34 M.L.J. 79 and 44 Bom. 55, Foil. 100 
Ind. Cas. 54=A.I.R. 1927 Mad. 1111=52 M.L.J. 224. 

-S. 92—Discharge—Extinguishment of liability 

created by registered document can be proved. 

It is a well established rule that a subsequent oral 
agreement, varying the terms of a registered lease, 
or suggesting that the rent payable was really less 
than what was stated in the registered kabuliyat 
or lease, cannot be proved. But a liability created 
by a registered instrument may be proved to have 
been extinguished by letting in admissible evidence 
(including oral evidence) of payment of that liability 
or by letting in admissible evidence of any other 
transaction which operates as a mode of payment. 
37 Mad. 423, Foil. 94 Ind. Ca6. 169 = 24 A. L.J. 
548=A.I.R. 1926 All. 445. 

- ■■ S. 92—Discharge. 

The evidence to prove a discharge of the debt but 
not to vary or add to the terms of the bond i6 
not excluded by S. 92. A. I. R. 1926 Cal. 170, Foil. 
96 Ind. Cas. 11=30 C.YV.N. 710 = 44 C. L. J. 449 = 
A.I.R. 1926 Cal. 906. 

-S. 92 —Discharge—Registration Act, S. 17 . 

Oral evidence may be admitted to prove that a 
mortgage bond has been discharged partly by pay¬ 
ment and partly by release of the debt and there is 
nothing in S* 92 of the Evidence Act to prevent 
such evidence being admitted. 91 Ind. Cas. 757 = 
42 OL.J. 582 = 30 C.W.N 271 = A.I.R. 1926 Cal. 170 . 

——S. 92 —Discharge. 

Where in a suit on a pro-note in answer to the 
demand the defendant pleads that he has already 
discharged the note according to the method agreed 
upon between the plaintiff and himself, there can 
be no bar under S. 92 to prevent proof of that 
agreement as it is a method of payment or dis¬ 
charge. 92 Ind. Cas. 393 = A.I.R. 1926 Mad- 537 . 

-S. 92 —Discharge. 

An oral agreement of satisfaction or discharge of 
a mortgage debt can be proved by oral evidence. 
9 All. 392 ; 4 C.W.N. 304 ; 16 C.W.N. 137 and 11 
C. L.J. 39 , Foil. 90 Ind. Cas. 450 = A.I.R. 1926 
Nag. 220. 


--S. 92—Discharge—Discharge of debts can be 

proved, though it conflicts with statements of 
fact made in a deed. 

Where hiortgagors are setting up an agree¬ 
ment between them and the mortgagee to the effect- 
that the latter had agreed to allow them credit for 
certain items, they are not in any way contradicting, 
varying, adding to, or subtracting from, the terms 
of the registered deed of mortgage. They are 
merely showing an agreement relating to the pay- 
•« ment and the consequent discharge in part of the 
tnprtgage debt. Even a statement of fact made in 


a written instrument could be contradicted, as the 
prohibition relates only to the varying, adding to 
subtracting from, Or contradicting the terms of a 

contract in writing. 14 C.L. J. 507 , Foil, 95 Ind. 
Cas. 1019=1 Luck. 160=13 0 .L.J. 95 = 3 O-W.N. 
248 = A.I.R. 1926 Oudh 273 . 

-S. 92—Discharge—Mortgage—Oral .sale for 

what purposes admissible. 

Per Phillips, J. (Spencer, J. dissenting.) An 
oral sale following a mortgage is not an agreement 
modifying or rescinding the mortgage but is one 
discharging the mortgage and although it does not 
effect a legal transfer of the property, yet there is 
nothing in S. 92 , Evidence Act to exclude evidence 
of the transaction as showing discharge of mort¬ 
gage debt and as showing the nature of possession 
by the mortgagee thereafter as owner. 14 C.L.J. 
507 ; 30 M. 231 ; 26 M. 195 ; 27 M. 368 Foil. 37 M. 
423 Dist. 31 Ind. Cas. 678 (Mad.). 

-S. 92 — Discharge — Oral — Remission — 

Registered lease. 

An intimation from the land-lord that the reduc¬ 
tion hitherto allowed would cease after the date 
of the letter, discharges the tenant from paying the 
contract rate for a particular period. No considera¬ 
tion is necessary for this remission and does not 
contravene S. 92 . ( 1916 ) M.W.N. 149=32 Ind. Cas. 
703 . 

-S. 92—Discharge of mortgage — Invalid 

oral sale. 

Oral evidence is admissible to prove discharge 
of a mortgage by payment of money or by receipt 
of profits, but not to prove a discharge by an 
invalid oral sale of the equity of redemption in a 
portion of the mortgage property in discharge of 
the mortgage debt. 37 Mad. 423 = 23 M.L.J, 339 = 
12 M.L.T. 425 = ( 1912 ) M-W-N. 854 = 15 Ind. Cas. 
343 . 

■ - ■ -S. 92—Discharge—Variation of terms—Sub¬ 
sequent oral agreement—Usufructuary mort¬ 
gage. 

. • r !^ • 

An agreement between a mortgagor and the 
usufructuary mortgagee that a property not mort¬ 
gaged shall be given possession to the mortgagee 
and that the profits should be applied towards the 
principal, is admissible in evidence. 18 Ind. Cas. 
324 (All.). 

-S. 92, proviso 4 —Discharge — Registered 

bond—Agreement to take less in satisfactson. 

A creditor can sue on his original registered 
bond which cannot be varied by an oral agreement 
to take part satisfaction, for until it is made and 
the creditor remits the balance, the original con¬ 
tract remains intact. 18 Ind- Cas- 847 (Cal.). 

-S. 92—Discharge—Oral evidence that pay¬ 
ment made in mode different from that mention¬ 
ed in document, if admissible. 

The only thing laid down by S. 92 is that the 
terms of the contract may not be varied or sub¬ 
tracted from or contradicted and not that no state¬ 
ment of facts in a written statement may be con¬ 
tradicted. 22 C. 370, 1 9 A, 392 , Rel. Therefore oral 
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evidence to prove that certain sums payable as pro¬ 
fits to a mortgagor have been paid not in cash as 
required by the document but in another mode is 
admissible. 16 C.W.N. 137 = 14 C L. J. 507=11 
Ind. Cas. 713 . 

-S. 92 —Discharge — Provision foe endorse¬ 
ment—Evidence ‘aliunde*. 

Though there is a covenant is a bond that all 
payments ar e to be endorsed on the back of the 
deed and that no payment not so entered is to be 
recognized, the debtor is entitled to credit for pay¬ 
ments actually made if otherwise proved. 3 Ind. 
Cas. 291 (Cal.). 


— S. 92 Discharge—Mode of oral evidence, 

An agreement by which the mortgagee was to 
continue possession for 7 years and to get the 
profits for his dues could be proved by oral evi¬ 
dence as the effect of the agreement was not to 
vary or add to the terms of the document but only 
to provide a mode of discharge. 11 C.L.J. 39=2 
Tnd. Cas. 13 . 

-S. 92 —Discharge—Adjustment of decree— 

C. P. Code. O. 21 , R. 2 . 

S. 92 of the Evidence Act does not exclude oral 
evidence to prove the adjustment of a decree 
under 0 - 21 , R. 2 of the C. P. Code. 9 N.L.R* 123 
overruled. 16 N.L.R. 204 = 60 Ind. Cas. 316 . 


S. 92, proviso 4—Discharge—Agreement 
for maintenance—Subsequent modification of 
contract— Oral evidence — Enjoyment of 

lands for past maintenance—Plea of discharge 
proof of. 6 

Plaintiff sued for arrears of maintenance due 
to her under a registered deed executed by the 
defendant in her.favour. The defendant pleaded 
a subsequent oral agreement (settlement) between 
himself and the plaintiff by which he had placed 
her in enjoyment of certain lands in lieu ofTfer 

J lnder the deed * Held » the settlement 
pleaded was an agreement to rescind or modify the 

proviso to S S e 9? en 4h W1 p 1 ‘V he meanmg of the 4th 

proviso to b. 92 of the Evidence Act, and. as «nrh 

ent?tl^ S f ble r l ? evidei ? ce > and that plaintiff was 
entitled to future maintenance at the originally 

To discharge hi s ul^ SU ^u 0i the a Kreement to 

itself could not be oroved tho “ gh . l !} e agreement 
30 M. 231 . Proved otherwise. 17 M.L.J. 30 = 

oral ag?eement h to 8 be 7 uUn r Dos! e ^ ubs ® qucnt 
of interest. P t in possession in lieu 

simple mortgage^which rt* Parties to a 
possession in order that he v tg * agee . 1S Put in 
apply them towards the satisfar? J ° y t ] le P r °6ts 
due, ,s perfectly legal fna-mnrh ° n °1 interest 


7 . Document requiring registration, - 


——S. 92 , proviso 4 —Document requiring re¬ 
gistration. 

W j he / e j in a sui . fc to en *orce a mortgage, one of 
the defendants who had purchased a portion of the 
property pleaded that in pursuance of an agree¬ 
ment by the mortgagee to release the portion 
purchased by him, he had paid a portion of the 
amount of the mortgage and produced an 
unregistered receipt, which contained a recital of 
such release: 


Held, that there was nothing in law to prevent 
sn oral release as between the mortgagee and an 
intending purchaser being proved, and the defen¬ 
dant was entitled to prove such release notwith¬ 
standing the fact that the receipt was unregistesed 
and inadmissble in evidence. A. I. R. 1935 
Mad. 113 ( 114 ) =40 M.L.YV. 942 = 7 R.M. 369=68 
M.L.J. 91 — 58 Mad. 37 l —153 Ind. Cas. 668 . 


-S. 92 —Document requiring registration— 

Burden of proof—Title of plaintiff based on 
gift—Defendant contesting. 

Where the plaintiff sets up a certain title and a 
person interested in the property contests it on the 
ground of its invalidity, the plaintiff is bound to 
prove his claim. When the title on which the plain¬ 
tiff wishes to rely constitutes a gift, it requires 
compulsory registration and, if unregistered, it is 
not admissible in evidence and it is not open to the 
plaintiff to prove secondary evidence in support of 
his claim. A.I.R. 1933 Pesh. 67 = 146 Ind. Cas. 363 . 


-S. 92—Document requiring registration — 

Document of agreement not incorporated in 
registered instrument—Admissibility. 


Where there was a gift of immovable property 
by a registered deed and a written agreement of 
the same date but not registered,, to the effect that 
the donees were to have no right in the properties 

gifted to them, till the death of the donor: . ' . 

• • , • • . • • 

Held, that since the document of agreement was 
not incorporated in the identure itself* which wife, a 
registered instrument it would be contrary to the 
provisions of S. 92 , Evidence Act, to read the terms 
of this agreement as being incorporated in the 
indenture in asmuch as it would contradict or vary 
terms of the indenture to do so. The agreement 
should not be read as part of the transaction 
evidenced by the indenture thereby converting the 
character of the latter from that of a gift to that 
of a will. A.I.R. 1933 Rang. 418 ( 2 ) = 149 Ind. 
Cas. 1113 . 


-S. 92—Document requiring registration. 

Agreement to give wife house to dwell in.return 
tor consent to husband to marry agaiq—'Wife 
taking possession of house—Husband becoming 

insolvant: 

th . at a £reement was for valuable conside* 
anon and was valid. Even if the writing required 

need 5 f* ere ^» the arrangement was one which 
orovpH° K bave been reduced to writing, and could be 
lft 32 Bnm y fin? ^' dence by the first wife. A.I.R* 

1^2 B° m . 602=34 Bom. L.R. 1317=140 Ind* Gil* 


1025 


£Vil>£NG£ ACT (t of 1872)—§. 92—7* document requiring registration. I0i*5 


-S. 92, proviso 4—Registration Act, S. 17- 

Agreement varying terms of tenancy per¬ 
manently—Registration. 

An agreement permanently varying the terms of 
a tenancy to the benefit of the tenant ts really a new 
lease on more favourable terms, and requires regis¬ 
tration. The mere fact that it is a fresn lease does 
not make it the less a lease* A.l.R. 1931 Mad. 751 
= 135 Ind. Cas* 345. 

——S. 92—Documents requiring registration. 

When an “award’* is found in reality a partition 
deed and hence inadmissible in evidence lor want 
of registration, no secondary evidence can be ad¬ 
mitted to prove the partition : 10 P. R. 1917, Foil. 
113 Ind.Cas. 87 = 10 L.L.J. 169. 

-S. 92—Document requiring registration. 

So a deed of gift of immovable property cannot 
be received in evidence if unregistered nor can the 
terms of the instrument be proved by oral evi¬ 
dence: 59 Pun. R. 1914, Foil. 94 Ind. Cas. 7 = 8 
L.L.J. 156=27 P.L.R, 256 = A.l.R. 1926 Lah. 372. 

——S.92—Document requiring registration. 

Where the rate of interest payable on a mort¬ 
gage for an amount exeeding Rs, 100 is modified 
by an agreement, the agreement is compulsorily 
registrable and oral evidence to prove its terms is 
not admissible under S.92, proviso (4) of the Evi¬ 
dence Act. 93 Ind. Cas. 95 = A.l.R. 1926 Nag. 321. 

—S-. 92—Document requiring registration— 
Registered mortgage rescinded only by regis¬ 
tered document. 

In the mortgage there was a forfeiture clause to 
the effect that the mortgagor was to be debarred 
from redeeming the property after the expiration 
of Awa years from the date of the mortgage. A 
year afterwards the mortgagor said, that he, by a 
pya-tpaing, made over the land ta the defendants 
who promised to allow redemption at any time. 

Held, the subsequent oral agreement could not 
be proved. It amounts to an agreement to rescind 
the mortgage aud is by law required to be in writ¬ 
ing and registered. 74 Ind. Cas. 154= 1 Bur. L.J. 
193=A.I.R. 1923 Rang. 102. 

——S. 92—Document requiring registration— 
Deed of partition if to be registered—Registra¬ 
tion Act (III of 1877) Ss. 17 (b). (h) 49-Evi¬ 
dence Act (I of 1872) S. 92—Document admis¬ 
sibility in evidence—Specific performance of 
agreement to effect partial partition—Suit, 
maintainability of—Part performance—Joint 
owner making valuable improvements right of 
—Commissioner, if can enquire into a joint 
character of property. 

. \ deed of partition, either declaring certain 
rights over immoveable property, or reciting the 
allotment of land and containing an agreement to 
?!?* is compulsorily registrable. 13 

M. 281, 2 Bom, L. R. 800 followed 2 B. 635 
explained, A document though.not admissible as 
creating an interest in land is receivable in evi- 
uenoe for a collateral purpose namely, for the 

9 - F. Y. D.—33. 


purpose of obtaining specific performance of the 
agreement 5 li. 153. 1UC.315, referred to- When 
men agree to preserve by writing the remem¬ 
brance of past events of which they wish to 
create a memorial either with a view to lay down 
a lule lor tneir own guidance, or in older to 
have in the instrument a lasting proof of the truth 
of what is written, the truth oi the written acts 
must be established by the acts themselves, that is 
by the infection oi the originals. A suit lor 
Specific perioimance ot an agreement to effect a 
paitial partition ot Joint pioperty is not maintain¬ 
able. li there is pai t perioimance by the paity 
seeking relief, and to the knowledge oi the oilier 
Paity, proof will be admitted of the verbal 
contract m cases where an action lor specific 
performance would lie. But pait perfonnaiice is 
only an exception to the plea of ttie statute of 
frauds in an action for specific performance. An 
act done by a party in puisuame of the paiol 
agreement, in order to be a part peiiotniance of 
it, must not only be one which could not be done 
with any other view or design than to perioir.*i it, 
but must also be such as could not be undone 
without causing the party unliquidated damages. 
Hence if it is possible to restoie the parties to 
precisely the same position as they occupied before 
they entered into the parol agreement, the doctrine 
oi part perioimance will not ordmanly be allowed. 
If one joint owner has m good taith effected 
valuable improvements upon ttie common property 
at ins own expense, tquity will take that fact 
into a consideration upon a partition and in some 
way will make an allowance to him iheielore in 
addition to Ins rateable share of the propeity. 
Swan v. Swan 8 Price 571, 22 R. R. 77U PascS 
v. Swan 29 L. J. ch. 159. Watson v. Gass 51 L.J. 
Ch. 4&U. Williams v. Williams 68 L.J. ch. 528 
and In Re Jones, 2 ch. 491 (478) reierred to. 
The question whether a particular properly, alle¬ 
ged to be jo'ut really possesses mat character 
must be determined before the preliminary decree 
ior partition is made. 6 C.L.J. Ib5 loll* (lylO) 
12 C.L.J,25 = 15 uW.N. 375 = 0 ind. Cas. 346. 


« • • • # • ••• • • 

8. Evidence of conduct. .. 

— —S.92—Evidence of conduct—Widow obtain¬ 
ing re-conveyance of property sold by husband 
—Her own assertion and conduct in connexion 
with transaction—Admissibility. 

Section 92, applies only as between the parties to 
a transaction and those claiming under them 
respectively. Where the real question is, in what 
character tbe widow acted when she obtained a 
re-conveyance of the properties sold by her hus¬ 
band, her own assertion and conduct in connexion 
with the transaction is certainly evidence against 
the persons who claim under her and, therefore, is 
admissible. A.l.R. 1941 Mad. 345 = 1940 M-W.N. 19. 

- —8. 92 —Evidence of conduct—Gift-deed— 
Construction—Conduct of parties—Relevancy. 

Where the language of the deed is clear and free 
from ambiguity, any consideration of the conduct 
of the parties with a view to ascertaining the 
intention of the grantor or the donor is beside the 
point. A.l.R. 1941 o 0udh 369= 1941 O.W.N. 4U= 
1941 A.W.R. 243-l y 3 ind. Cas. 611. 
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-S. 92—Subsequent conduct—Relevancy. 

So far as the interpretation of a document is 
concerned, the subsequent conduct of the parties to 
it cannot be taken into account, but the surroun¬ 
ding circumstances can certainly be taken into 
account. A.I.R. 1935 All. 729=1935 R.D. 303 (2) 
= 1935 A.YV.R. 753 = 156 Ind. Cas. 53. 


-S. 92, proviso 1—Conduct — Fact that 

written instrument was not intended to be acted 
upon from very beginning—Proof—Direct 
evidence. 

The circumstances enumerated in proviso l to 
S, 92, Evidence Act, e.g., fraud, etc., are illustra¬ 
tive and not exhaustive. The fact that an instru¬ 
ment, registered or unregistered, was not intended 
to be acted upon from the very beginning is a fact 
which comes within proviso 1 and can be proved 
either by direct oral evidence or by indirect or 
circumstantial evidence furnished by the conduct of 
the parties. (1935) 39 C.W.N. 888 = 164 Ind. Cas. 
437. 

——S. 92—Evidence of conduct. 

The Courts can go behind the apparent terms of 
a rigistered document and hold that, what purports 
to be a mortgage with possession can, by the 
subsequent conduct and intention of the parties, be 
shown to be in fact not a mortgage with 
passession, but a contract merely hypothecating 
the land by way of collateral security. A.I.R. 1935 
Pesh. 176. 

——S. 92—Subsequent conduct. 

Where the words in a deed are clear, the subse¬ 
quent conduct of parties is an irrelevant conside¬ 
ration. Avl.R. 1934 P.C, 58=11 O.W.N. 225 = 39 
M.L.W. 291=38 C.W,N. 325 = 1934 A.L.J. 295 = 
36 Bom. L.R. 390=66 M.L.J. 399 = 1934 M.W.N. 
300=18 R.D. 112=61 C. 313 = 59 C.L.J. 257=3 
A.W.R. 193=61 I.A. 35 = 147 Ind. Cas. 884 (P.C.). 

-S. 92— Previous and subsequent conduct of 

parties, if relevant. 

A grant is to be construed by its own terms and 
not by the previous or the subsequent conduct of 
the parties. A.I.R. 1934 Bom. 434=36 Bom. L.R. 
761 = 154 Ind. Cas. 278. 


S. 92—Evidence of conduct. 

Burmese Buddhist having three wives—He anc 

Ins surviving wife executing a “deed of partitior 

of inheritance —bhare transferred to children oi 
the other wives absolutely in right, title anc 

“ , Powe ^ of -attorney by children in favoui 
fathei to market property and enio^ 

usujruct, but with no power to deal with corpus- 

hither's 1 U?eS : n0t *° “ nCel thc Power 

k 

- —Li thllt j lle °. ral ev ‘deuce of.intention was in 

admissible under Uc provisions of S. 92, E/videnc< 
Act and the evidence of conduct was on yTeletan 
m so far as it led to the inference a contemn 
raneous oral agreement. Th* Dower-o f mp ° 

could not be used to aid in the interDrpV a r t0rne: 
the first document, the tems of whichwerl°. 
clear and explicit, except in so far a/ifta* 


evidence of the conduct of the parties leading to 
the inference of the existence of a separate oral 
agreement. On the terms of the documents them¬ 
selves, it was impossible to construe them as a will. 
A.I.R. 1934 Rang. 129=150 Ind. Cas. 966. 

-S. 92—Subsequent conduct. 

Where a registered document like a mortgage 
sets out the terms of the contract, namely the 
interest, it is not proper to look at the subsequent 
parol conduct of the parties for the purpose of 
interpreting the document. A.I.R. 1933 Mad. 171 
= 145 Ind. Cas. 762. 


-S. 92—Evidence of conduct — Document 

silent as to interest. ; 

It is open to one of two joint transferees to 
prove what interest, if any, is taken by the other 
where the document does not specify the extent 
of the shares, and evidence of subsequent conduct 
to prove this is not barred by S. 92 between the 
transferees inter se. 10 All. 421; A.I.R..1927 f Mad. 
1102, Foil.; N. E. Ry. v. Hastings, (1900) A. C. 
260, Ref. 32 M.L.W. 160 = 126 Ind. Cas. 492. 
A.I.R. 1930 Mad. 590 = 


-S. 92—Evidence of conduct. 

The evidence of the acts and conduct of parties 
for the purpose of showing that the main or 
essential terms of a registered instrument have 
been varied is not admissible, for an agreement is 
nonetheless oral, although it is to be inferred from 
the conduct of the parties: 6 C.W.N. 242, Dist.; 
38 Cal. 892 (P.C.); 39 Cal. 284; 41 Cal. 493 (P.CJ; 
20 C.W.N. 347 and other cases discussed; 20 
C.W.N. 347, Not appr. 116 Ind. Cas. 733=56 Cal, 
201 = A.I.R. 1929 Cal. 437. 


—S. 92 —Evidence of conduct. 

Evidence of subsequent acts and conduct i9 
admissible to prove the character of.^a deed; 
72 P.R. 1901; 28 Cal. 256 and A.I.R. 1925 P.C. 75, 
Ref. U7 Ind* Cas. 907=A.I.R. 1929 Lah. 875. 


-S. 92—Evidence of conduct; 

Thc rule, that the conduct of the parties in 
respect to an instrument may be looked to in con¬ 
struing a document, is subject to this reservation 
that it can be admitted only after every other 
means to construe a deed have been exhausted. 
108 Ind. Cas. 418=A.I.R. 1928 Pat. 225. 


-S. 92—Evidence of conduct, 

Where a gift has been effected by an instrument 
only the conduct of the parties cati be considered 
for the purpose of showing that the transaction is 
not what it purports to be. 104 Ind. Cas* 299= 
1 L.C. 97=A.I.R. 1927 Oudh 27$. 

*-S. 9a—Evidence of conduct. 1 

A registered deed has to be cancelled by a 
registered deed and evidence of an oral agreement 
to rescind it is shut out by S. 92(4) of the 
Evidence Act. So also the conduct showing that 
the registered transaction is at an end is equally 
shut out by the said section. 32 Mad. 281, 

67 Ind. Cas. 29= A.I.R. 1925 Nag. 459- 
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—S. 9 a—Evidence of conduct. 

Where the conditions in a grant are clear and 
unambiguous, evidence of the conduct 0 ? the 
parties leading to a different inference is in¬ 
admissible. 82 Ind. Cas. 204=A.I.R. 1925 Pat. 228. 

—S. 9 a—Evidence of conduct. 

Evidence of the acts and conduct of parties is 
not admissible to show that the document was 
really not what it purported to be, that is that it 
was not a mortgage but really ajsale. 71 Ind. Cas. 
1030=A.I.R. 1924 Cal. 357. 

-S. 9 a—Evidence of conduct. 

Evidence of subsequent acts and conduct is 
admissible to prove the character of a deed. 
82 Ind. Cas. 686=2 Rang. 253=3 Bur. L. J. 85 = 
A.I.R. 1924 Rang. 283. 

-S. 9 a—Evidence of conduct. 

The weight of authority so far as the Calcutta 
High Court is concerned is in favour of the admis¬ 
sibility of evidence of the acts and conduct of 
parties, and this Court has held upon the subse¬ 
quent acts and conduct of the parties, that certain 
terms of a contract were never intended to be acted 
upon, i. e., from the very beginning. 77 Ind. Cas. 
154=27 C.W.N. 336=A.I.R.. 1923 Cal. 417. 

-S. 9 a—Evidence of conduct. 

In order to prove evidence of a contempo¬ 
raneous oral agreement, oral evidence of subse¬ 
quent conduct can under no circumstances be 
admitted. 45 Cal. 320 (P.C.), Foil. 77 Ind. Cas. 
523=4 Lah. 258 = 5 L. L. J. 438 = A. I. R. 1923 
Lah. 548. 

-S. 9 a—Evidence of conduct. 

Evidence of conduct is admissible if the contract 
is ambiguous in its terms. But where the terms of 
the contract are perfectly plain, evidence of 
conduct is not admissible to vary the terms of 
the agreement between the parties. 61 Ind. Cas. 
818=33 C.L.J. 332=25 C.W.N. 308=A.I.R. 1921 
Cal. 212. 1 ’: • - 

——Ss. 92, 94 and 95 —Evidence of conduct—In¬ 
tention of the parties—Subsequent conduct, 

Subsequent conduct of parties is not admissible 
to construe a document when its terms are un¬ 
ambiguous. The evidence may be given to explain 
but not to contradict the doubtful terms of a docu¬ 
ment* A lease purported to grant a jagiri settle¬ 
ment requiring the lessee to bring the land under 
cultivation through tenants together with a certain 
eriod of remission during which no rent was to 
ft paid. Held, evidence of subsequent conduct 
of the parties was admissible to make clear the 
intention and purpose of the tenancy and to deter¬ 
mine the status of the tenant. 21 C.W.N. 505 = 39 
Ind. Cas. 934* 

—*-S. p2—Evidence of conduct—Intention of 

parties—Mortgage, or sale.. 

Evidence of conduct is admissible to show that 
a document which is apparently a mortgage is in 
reality a deed of sale. 28 C* 256 Foil. 35 Ind. Cas. 
102 (Cal ). 


S. 92—8. Evidence oi‘ conduct. 


——S. 92—Evidence of conduct—If admissible 

—Lease—Lower rent. 

Evidence that since the execution of the kabu- 
liyat the tenant paid rent at a lower rate than 
that stated in the kabuliyat was admissible to 
show that intention of the parties was that the 
kabuliyat was not intended to be acted upon or 
that there had been a waiver of the terms of the 
lease. 6 C.W.N. 242 Foil- 20 C.W.N. 347 = 32 Ind. 
Cas. 251. 

-S. 92—Evidence of conduct — Registered 

lease—Rent. , 

Any variation of rent reserved by a registered 
lease must be made by a registered instrument and 
oral evidence cannot be admitted to prove such 
variation. An agreement is none the less oral 
because it is to be inferred from the conduct of the 
parties. Where leases are not registered, oral 
evidence is admissible to prove any variation of the 
terms. 20 C.W.N. 680 = 32 Ind. Cas. 185. 

-S. 92—Evidence of conduct—Relevancy of. 

The acts and conduct of the parties can be proof 
either of contemporaneous oral agreement varying 
the terms of the contract, or of a subsequent oral 
agreement having the same effect. In the former 
case the evidence is excluded by S. 92 and in the 
latter case, by proviso 4 of S. 92. 22 M. 261, Foil. 
24 C. 20; 28 C#256; Expl. Per Gupta, J.:—Mere 
acceptance of a reduced rent though a full acquit¬ 
tance of rent for the particular year for which it 
was paid cannot operate as binding contract bet¬ 
ween the parties without proof of the agreement 
which formed the basis of the reduction. 12 C.L.J. 
439=8 Ind. Cas. 790. 

• • 

-S. 92—Evidence of conduct—Admissibility. 

No oral evidence is admissible to prove a verbal 
surrender and abatement of rent of a holding held 
under a registered lease, nor is the conduct of the 
parties, e.g., payment of rent at a reduced rate, 
admissible tp prove the same. 13 C.L.J. 284=8 
Ind. Cas. 47. 

. - • • 

-S. 92—Evidence of conduct. 

Subsequent admission as to the true meaning of 
a document or the subsequent conduct of a party 
to it cannot be received in aid of the construction 
of the document. 12 C-L-J. 378=6 Ind. Cas. 467. 

——S. 92 —Evidence of conduct—Acceptance Of 
less rent—Lease registered. 

No oral agreement is admissible for altering rent 
fixed by a registered lease, though the land-lord 
may have accepted less rent, he can demand the 
rent fixed by registered lease- 2 Ind. Cas. 160 (Cal.) 

——S. 92—Evidence of conduct—Lease. 

A tenant cannot prove the variation of a contract 
when the rent payable by him is fixed by a properly 
executed muchilica. (1916) M.W.N. 149 = 32 Ind. 
Cas. 703. 

—S. 92—Evidence of conduct—Rate of rent. 

Where the agreement of parties is distinct and 
clear as to rate of rent the subsequent conduct of , 
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the parties is inadmissible in evidence to show that 
some other rate was intended. 26 Ind. Cas. 958 

(Mad-)* 

-S. 92—Evidence of conduct — Intention of 

parties—Sale and mortgage—Extrinsic evidence 
of acts and conduct. 

Extrinsic evidence as to acts and conduct of 
parties to a transaction is admissible to-show the 
real nature of a transaction (e.g*, to show that a 
sale-deed was in reality a mortgage) not by what 
they intended to do, but by what they actually did, 
or have been doing. 25 Mad* 7 Diss. from 22 A. 
149 P.C. Expl. 1 O.LJ. 714 = 26 Ind. Cas. 717- 

-S. 92—Evidence of conduct—Document in 

writiug—Evidence inadmissible. 

Evidence of acts and conduct of parties is not 
admissible to contradict or vary the written terms 
of a,n agreement. 2 U.P.L.R. (Pat.) 119 = 56 Ind. 
Cas. 752. 


—S. 92—Document—Evidence of subsequent 
conduct in variation of. 

Semble :— The legal construction or legal effect 
of an unambiguous document like the ikrarnama 
could not be controlled or altered by evidence 
of the subsequent conduct of parties. 11 A. 55; 
13 B. L.R. 235 is no authority for any contrary 
proposition. (1903) 5 Bom. L.R. 401=7 C. W. N. 
578= 30 C. 738=30 I. A. 139 (P.C-). 


•-S. 92—Evidence of conduct—Rate of rent 

—Varying rates of rent in a kabuliyat— Admis¬ 
sibility of evidence of acts and conduct show¬ 
ing that lower rent was accepted than that 
mentioned in a kabuliyat. 

A contemporaneous oral agreement cannot 
be proved under S. 92 of the Evidence Act to 
show that the rent is less than what is stated 
m a registered kabuliyat. Evidence of subsequent 
atts S'* C ° n duct showing that the rate df rent 
payable by a tenant is not that mentioned in fife 
kabuliyat is not admissible under S. 92 of the 
Indian Evidence Act. (1901) 6 C-W.N. 60. 


S. 92—Evidence of conduct—Sale—Mori 
gage—Oral evidence of conduct, admissibilit 
of-Vanation of contract :-Oral evidence © 
intention cannot be adduced to show that what o 
the face of ,t is a sale deed was in fact only a raorl 
gage 27 I. A.,58; 22 A, 119. But oral evidence o 

intend^°H parties showin « that.the partie 
^ l , transaction to be a mortgage and nc 

326 = 28 C. 289 S,b 6 ‘ 25 C ' 603 - o11 ' (1901) 5 C-W.b 

1* M^rtSagT- Coha Cti ,° 

Admissibility of, to prev/Ilf' mong"^ 

s. 92 of the Evidence Act does not exclude tl 
evidence of acts and conduct of the oarti^nVi 
to show that a conveyance is reall/a J u 
way of conditional sale. The F 11 M 
in 2 C-W.N. 562, 25 C. 603 has 1 , ench decisio 

<5yerruled by die decision of the b p e " m ?^ iy wa 
(1900) 5 C.W.ff. 351=28 0.256 Pr ' vy Counci 


-S. 92—Evidence of conduct—Proof that a. 

sale is mortgage—Evidence of subsequent con¬ 
duct to show collateral agreement—Inadmissi¬ 
ble. 

On 23rd September 1876 defendant wrote to 
Plaintiff, inviting him to execute a sale-deed, and 
promising that he would restore the land on re-pay¬ 
ment of money advanced by him. The plaintiff 
then executed a sale-deed, unconditional in its 
terms, and registered it. The plaintiff then shed 
for redemption:—Held, (1) evidence of the sub¬ 
sequent conduct of the parties to show that the 
transaction is a mortgage is inadmissible in evi¬ 
dence. 22 A. 149 foil. 28 C. 256; 28 C- 289 dis. from; 
(2) the latter is inadmissible in evidence, as it 
purported to create of limit an interset in the 
immovable property conveyed under the deed 
of sale. 22 M. 508, loll. 11 M.L.J. 370 = 25 M. 7. 


9. Fraud. 


-S. 92—Fraud. 

Person effecting insurance 011 his younger 
brother’s life — Insurance Company can, under 
S. 92, Evidence Act, prove that person effecting 
insurance was doing it for his own use and benefit 
and not for use and benefit of person insured; 
A.l.R. 1941 Lah. 33=42 P-L.R. 801 = 193 Ind. Cas, 
155. 


-S. 92—Fraud. 

Person assigning his decree to another to avoid 
its attachment by his creditor cannot subsequently 
ask Court to declare that assignment was benami. 
A.l.R. 1940 Pat. 379= 189 Ind. Cas. 423. 

-S. 92—Fraud—Surety induced to sign as 

executant, promising not to sue him as such. 

Obiter.—Where there was an expressly alleged 
fraud, such as that the payee induced the surety 
to sign as executant, or that he promised not to 
sue him except as such, then proviso 1 to S.92 
would come into operation, A*LR* 193/ Rang* 
82 = 168 Ind. Cas-. 477. 


—S. 92—Fraud—Whether includes fraud on 
registration law. 

The word ‘fraud* used in the proviso is wide 
enough to include a fraud on the registration law, 
Thus a party can show that an item was fictitiously 
put in. Scope of proviso discussed. 1930 A.L.J. 
926 = A.l.R. 1930 A. 786- • • - • • - «■ 


-S. 92—Fraud. - , " 

There is a great difference between a suit Wj 
invalidate a document on the grounds of fra*}di 
etc., mentioned in proviso 1 and a suit for a decia* 
ration that a document is hot what it purports to oe 
according to its plain grammatical meaning. 93 In«* 
Cas. 924=27 " Bom. L. "R. "951 =49 Bom.- 662=* 
A.l.R. 1925 Bom. 501- . - ' •W- 

-S. 92—Fraud. 

Where a document is attacked on the ground®* 
fraud, oral evidence for the purpose of-S»pcrtt« 
ing the recitals in respect of the terms of thedoP®* 
ment is admissible under proviso (1), of S. **'. 
77 Ind. Cas. 695 = 25 O C. 282= AXIC 1923 Cw 
45- 
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—S. 02—Fraud. 

Where appellants knew that the plaintiffs were 
the true owners it would be a fraud on their part 
to insist upon their claim to the property under the 
proviso ( 1 ) to S• 92'. Even if S. 92 did not apply, 
the appellants could not maintain their claim in 
equity. A.I.R. 1922 Bom. 256. 

- —S. 92 , proviso (1)—Fraud—Extrinsic evi¬ 
dence—Sales ex facie absolute—Alleged to be 
a mortgage—Evidence of matters antecedent, 
admissibility of—Fraud—Notice of mortgagor’s 
title. 

In a suit for possession of properties sold by 
appellant to t^e respondents by deeds purport¬ 
ing to be of absolute conveyance, the former 
tendered evidence to show that to the knowledge 
of the respondents they were mortgagees only, 
the mortgagor not being a party to the convey¬ 
ances and of acts and eonduct of the parties to 
show that they were intended to operate only as 
tranfers of the mortgage interest. Held, that 
S. 92 of the Evidence Act did not exclude evidence 
in relation to matters antecedent to the sales in 
question showing that the respondent took with 
notice of the mortgagor’s title; and that the case 
must be remitted for re-trial. S. 92 does not 
prevent pr 6 of of a fraudulent dealing with a 
third person's property or pror*f of notice of 
real state of the tiile. 3P Cal. *92=38 T. A. 146 = 
J5 C.W.N. Q58=10 M.L.T. 103-0911)2 M.W.N. 
30=14 C.L.J. 276 = 13 Bom. L.R. 797 = 8 A.L.J. 
1184 = 21 M.L.J. 1105=4 Bur. L.T. 273 = 12 Ind. 
Cas. 39(P.C.). 

-S. 92 (1)—Fraud—Deed of sale—Oral evi¬ 
dence to prove a mortgage. 

If the allegation is that the vendor had been 
induced to sign the sale-deed by fraud inducing 
him to believe it to be a mortgage by conditional 
sale, oral evidence is admissible under Evi¬ 
dence Act, S. 92 (1). 35 Bom. 231 = 13 Bom. L.R. 
113=9 Ind. Cas. 941. 

——S. 92—Fraud—Written document — Oral 
evidence for construing the document—Oral 
evidence permissible to show that contract 
was obtained fraudulently—Dekkan Agricul¬ 
turists’ Relief Act (XVII of 1879 ). 

Evidence of intention cannot be given for 
purpose merely of construing a document. And 
S. 92 of the Evidence Act, subject to the proviso 
therein contained forbids evidence to he given 
of any oral agreement or statement for the pur¬ 
pose of contradicting, varying, adding to or 
subtracting from the terms of any contract grant 
or other disposition of Property, the terms of 
which have been reduced to writing as mentioned 
in that section. While these are the restrictions 
on the admissibility of oral evidence referred to 
above, S. 92 in its first proviso recognizes that 
facts may be proved by oral evidence which 
would invalidate a document or entitle any person 
to any decree or order relating thereto. And 
where one party induces the other to contract on 
the faith of representations made to him any 
of which is untrue, the whole contract is in a 
court of equity considered as having been obtain¬ 
ed fraudulently. Per Jenkins C. J.— The frequ¬ 
ency of the complaint that agriculturists are 


enttapped into the execution of documents of 
sale in the belief that the right to redeem still 
remains with them leads us to express the hope 
that there may be early legislation which will 
enable the courts, at least where an agriculturist 
is concerned, to investigate and determine the 
real nature of the transaction, unfettered by S. 92 
of the Evidence Act, and to award such relief as 
the juistice of the case may require. (1906) 8 
Bom. L.R. 553 = 30 B. 426. 

-S. 92, proviso (1)—Fraud—Proof of—Exe¬ 
cution of document. 

It is only fraud in connection with the entering 
into and execution of the document that can be 
proved by oral evidence, not fraud subsequent 
to the execution thereof. 42 Ind. Cas. 113 (L.B.). 

-S. 92 , proviso (1)—Fraud—Third parties. 

S. 92 does not prevent proof of fraudulent 
dealing with a third person’s property or proof 
of notice that the propeity purporting to te 
conveyeel in fact belonged to a third person. 
8 Bur. L.T. 104 = 26 Ind. Cas. 111. 

-S. 92, proviso (1) — Fraud—Sale—Mort¬ 
gage-Pre-emption. 

Under S. 92 ( 1 ) a pre-emptor may show that a 
transaction is really one of sale under cover of 
mortgage in order to defeat a pre-emption 
claim. 157 P.W-R. 1909 = 4 Jnd. Cas. 1017. 

-S. 92 ( 1 )—Fraud—Mortgage—Sale. ‘ 

No evidence is admissible to prove that a 
transaction which took the form of an out 
and out sale was in reality a mortgage but 
where the parties plead that the plaintiffs 
practised fraud upon them by pretending to 
accept an agreement, evidence of such fraud iis 
admissible under S. 92, proviso i. 3 S.L.R. 1 = 1 
Ind. Cas. 935- 

10. Gift. 

-S. 92—Gift—Evidence to prove fictitious 

nature. 

Where a husband admits that he executed a 
deed of gift in favonr of his wife but alleges 
that he had no intention of giving away the 
property and that, in short, he had no animus 
contrahendi whin he executed the deed of gift, 
evidence to prove such a defence is admissible 
and does not violate the provisions of S. 92, 
Evidence Act. A.I.R. 1931 Oudh 177 = 8 O.W.N. 
349=136 Ind- Cas. 642. 

-S. 9 2—Gift. 

Parties carrot be allowed to adduce evidence 
to prove contrary to the terms of deed of gift 
that the transaction was in reality a hiba-bil- 
iwaz. 79 Ind. Cas. 81 = 6 L.L.J. 22l=A.I.R. 
1924 Lah 562. 
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-S. 92—Gift. 

Parol evidence is not admissible to show what 
was transferred under a deed of gift. 74 Ind. 
Cas. 295 = 10 O.L.J. 24 = 26 O.C. 329=A.I.R. 
1923 Oudh 173. 


omits the words, *' per cent, ” oral evidence is 
admissible to prove that parties intended that 
the rate of interest was at that figure per cent 
per mensem. A.I.R. 1939 All. 308 = 1939 A.L.J. 196= 
I. L. R. (1939) All. 329=1941 A.W.R. 171 = 184 Ind. 
Cas. 149. 


11 . Intention. 

•-S. 92 —Intention. 

Compromise-decree—Oral evidence to prove 
intention, cannot be allowed—Intention must be 
deduced from language used. A.I.R. 1944 
Oudh 106 = 1943 O.W.N. 410 = 1943 A.W.R. 131 = 
214 Tnd. Cas. 5. 

-S. 92—Intention—Lease in writing —Pay¬ 
ment of rent—Evidence of, to show intention 
of parties—Admissibility. 

The fact of'payment of rent different from that 
mentioned in the kabuliat for number of years 
is admissible to show that the intention of the 
parties was that the kabuliat from the very fiist 
was not intended to be acted upon or that there 
has been a waiver by the parties. A.I.R. 1944 
Pat. 35 = 9 Cut.L.T. 27 = 10 B.R. 601=213 Tnd. 
Cas. 394. 

-S. 92—Intention — Oral evidence to show 

nature of transaction. 

Where the documents speak clearly for them¬ 
selves there can be no question of considering 
oral evidence to show that real nature of the 
transaction was, whether sale or exchange. 
A.I.R. 1944 Pesh. 15 = 212 Ind. Cas. 306. 


-S. 92, Proviso 6 — Intention — Scope of — 

Document executed by agriculturist as sale- 
deed alleged to be in reality mortgage — 
Executant proved not an agriculturist — 
Evidence to prove that deed was mortgage 
and not sale—Admissibility. 

Proviso 6 to S. 92, Evidence Act, is not 
intended to apply to a case where a deed is 
clear and unambiguous in its terms. 

Where a document executed by in agriculturist 
is, on the face of it, a sale-deed but is alleged to 
be only an ostensible sale-deed being in reality 
a mortgage, and in a suit by the executant for 
the redemption of the mortgage he pleads a 
contemporaneous oral agreement to reconvey, 
but it is proved that the executant is not an agri¬ 
culturist, S. 10, Dekkhan Agriculturists* Relief 
Act, cannot be taken advantage of, so that even 
assuming that the case of the executant is true, 
he cannot bring either direct or circumstantial 
evidence to show that the document was intended 
to operate as a mortgage and not as a sale-deed. 

He can, however, show as against the persons 
who are neither parties to the transaction nor are 
representatives-in-interest of any such parties that 
the deed purports to be a mortgage and not a 
sale. A.I.R. 1939 Sind 200 = I.L.R. (1939) Kar. 
530=184 Ind. Cas. 677. 


-S. 92—Intention. 

Person effecting insurance must be actually 
dependent on or expect advantage from continued 
existence of person insured—Person effecting insu¬ 
rance on his younger brother** life—Insurance 
Company can, under S. 92, Evidence Act, prove 
that the person effecting insurance was doing it 
for his own use and benefit, and not for use and 
benefit of person insured. A.I.R. 1941 Lah 33 = 
42 P.L.R. 801 = 193 Ind. Cas. 155. 


S. 92—Intention. 


Where the land certainly existed in Sub-Divi¬ 
sion where the deed was registered but the 
insertion of it in the mortgage-deed gave the 
mortgagee no security whatsoever but was 
included only to effect registration in that dis¬ 
trict and on evidence it was clear that it was 
never intended to form part of such security: 

Held, there # was nothing in S. 92 to render 

AI R nC 1 Q?n t p!f lnt c^ t, 0 in°i the parties inadmissible. 
522 1940 Pat * 504=19 Pat. 578=187 Ind. Cas. 


•S. 92, Proviso 1—Intention —When 


,• " ~w • *utvuuuu "“vvnen itici 

ting rate of interest in promissory note ex 
cutant omitting to write “per cent.’* --J’ Or 

evidence to show intention. ° 

while ™ the blanks of a print 

form of a promissory note, the executant 

certam figure as rate of interest pVr^e^h 


——Ss. 92, g4— Intention of parties — Oral 
evidence—Admissibility. 


When the terms of the mortgage deed are clear 
and unambiguous and apply to existing facts 
and the surrounding circumstances are not such 
that the only possible conclusion at which the 
Court could arrive is that there had been an 
inadvertent misdescription of the property in the 
mortgage bond in suit and that the property 
which was intended to be mortgaged was some¬ 
thing over and above what was actually described 
and specified in the document, the mortgagees are 
barred by the provisions of Ss« 92 and 94, Evidence 
Act, from showing that the intention of the parties 
to the transaction of mortgage was different from 
what appears from the terms of the mortgage 
deed itself. A.I.R. 1938 All. 364=1938 A.W.R; 
304=1938 A.L.J. 477=I.L.R. (1938) All. 494=176 
Ind. Cas. 81. 


——S. 92—Intention. 

No oral evidence relating to the intention of 
the parties can be referred to under the guise 
?L surroun ding circumstances. A.I.R. 1938 Boffl* 
125 = 39 Bom. L-R. 1217=173 Ind. Cas. 963. 


S. 92«-Intention—Passing of title. 

It is certainly true, that there is nothing In S» 9it 
which prevents a person from adducing evidence 
iorthe purpose of showing that the recitals were 

Untrue. Statements $f facts are different UP* 
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liiC nature o£ the contract between the parties 
which must be determined from a reading of the 
document itself. The arrangements between the 
parties to a sale as to when the property shall 
pass is strictly contractual part and is, to be 
determined solely from the words of the writing; 
and evidence is not admissible for the purpose as 
mentioned in S. 92 unless the terms are ambiguous, 
then recourse may be had to external evidence 
■with a view to determining what the intention of 
the parties was. A.I.R. 1938 Pat. 505 =17 Pat. 
318=20 P.L.T. 157 = 4 Cut.L.T. 25 = 178 Ind. Cas. 
629. 

~—S. 92 —Intention—External evidence as to 
intention of parties to deed—Admissibility. 

External evidence as to the intention of the 
parties to a deed is not admissible. Section 92, 
proviso 1, Evidence Act, has no application in a 
case where the instrument represents what the 
parties intended to put down in writing, though 
it might not be in accordance with what they 
intended to do and with the legal effect that 
they secretly wanted to bring about but which, 
for some reason, they did not want to put in 

writing. A.I.R. 1937 Rang. 142=171 Jnd-Cas. 


■— S. 92 , proviso 1— Intention—Oral evidence 
to show that agreement was never meant to 
be acted upon—Admissibility—Such document 
if can be sued upon. 

Oral evidence to show that a ^document was 
never intended to operate according to its terms, 
but was brought into existence, solely for the 
Purpose of creating evidence about the joint status 
of the family is admissible, apart from the proviso 
1 to b.92, Evidence Act- 


Where a party to a document is told that any 
stipulation in the agreement would not be enforced, 
he cannot be held to have assented to it. Conse¬ 
quently, the document is not the real agreement 
between the parties, and the other party cannot 

ViZ upo " £•**•*• 1936 P * c - 70=1936 A.W.R. 
242=1936 O.W.N. 120 =40 C.W.N. 353 = 43 M.L W. 
27t = }936 A.L.J. 136=38 P.L.R. 156 = 70 M. L. J. 
232=!936 M.W.N. 310=38 Bom. L.R. 373=19 

C.L.J. 353 = 59 Mad. 446=63 I. A. 
126=160 Ind. Cas. 384 (P.C-). 


-S • 92—Intention. 

Where a mortgage decree is executed by thre 

persons, an agreement between the mortg; 

gors that two of them would take the whole c 

c nt ^ y the mortgagee and would t 

thirA V? 5 rst . inst ance to repay it, while th 
third would stand merely in the position of a suret 

‘here would he no right in the two mort 

r M° aemand contribution from the third i 

thi^aS^ d °®«. tbe money due to the mortgage 
iv^A gr S a V nt can vary the contract expressed i 

nant ln d thlT rt F g u Conl ? if there is s ° me cov 
nlble tr> ront d -t e< l- that th t. e mortgagors would * 

is oin t tT lu Ut £*? I s between themselves, 
existeSr! third m ° rt ff a » or to prove 1 

anti SS 17 t - h J C a B ree m en t between the mortgagoi 

f?the rf5J E £ ,dCn< S I s no bar to such a proc 

P aid off by one of the two moi 

thf?h?rH V ” 0t e “ titlcd to any contribution f re 
the third, nor can the other mortgagor who inheri 


the property of the mortgagor paying off the debt 
have any such right. A.I.R. 1936 All. 258 = 58 
All. 548 = 1935 A.L.J. 1273=1935 A.W.R. 1343 = 
162 Inti. Cas. 117. 

-S. 92—Intention— Deed — Construction—* 

Intention of parties. 

It is by the language alone of any written agree¬ 
ment that the intention of the Parties thereto can 
be deduced. (’36) 165 Tnd. Cas. 911. 

-S. 92—Intention—Mortgage-deed. 

A mortgagor cannot adduce evidence to show 
that a mortgage bond was executed only ns a secu- 
rity for duly collecting amounts due to the mort¬ 
gagee and that the stipulations in the mortgage- 
deed as to the time for the payment of principal 
and as to the payment of interest w re all inserted 
nominally. A.T.R. 1936 Mad. 8-11 = 1036 M.W.N. 994 
= 71 M.L.J. 522 = 44 M.L.W. 629=165 Ind. Cas. 669. 


-S. 92—Intention—Document purporting to 

create mortgage with possession—Evidence to 
show that intention was to create simple mort¬ 
gage. 

Section 92 of the Evidence Act forbids the ad¬ 
mission or consideration of evidence as to the 
intention of the parties, or to contradict the express 
terms of the document, executed between them. 
When the document purports to create a mortgage 
with possession, no evidence can be considered to 
show that the intention of the parties was to effect 
a simple mortgage and not a mortgage with posses¬ 
sion. (’36) 165 Ind. Cas. 510. 


-S. 92—Intention—Suit for possession by 

redemption of mortgage—Evidence to «how 
that there was no disposition. 

There is no authority for the proposition that a 
defendant cannot set up the true nature of a tran¬ 
saction reduced to the form of a document when 
the plaintiff and defendant have entered into the 
transaction for the purpose of misleading a third 
party or depriving him of rights given by'law. 

Where in a suit for possession by redemption of 
a property comprised in a mortgage, the defence 
is that the transaction was a sham one and there 
was an intention that it should have no effect on 
the actual ownership of property: 

Held, that notwithstanding S. 92, Evidence Act, 
evidence may be given to show that there was 
really never any disposition at all. A.I.R. 1933 
Lah. 222=145 Ind.Cas. 689* 

--S. 92—Intention. 

* 

Where words of any written instrument are free 
from ambiguity in themselves and where external 
circumstances do not create any doubt or difficulty 
as to the proper application of those words to clai¬ 
mants under the instrument, or the subject matter 
to which the instrument relates, such instrument 
is always to be construed according to the strict 
plain common meaning of the words themselves 
and in such case, evidence de hors the instrument 
for the purpose of explaining it according to the 
surmised or alleged intention of the parties to the 
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instrument is utterly inadmissible. A.I.R. 1932 
P.C. 255 = 63 M.LJ. 418=36 M.L.W. 761 = 1932 
A.L.J, 971 = 139 Ind. Cas. 891 (P.C.)* 

-S. 92—Intention. 

The parties must he presumed to know the differ¬ 
ence between intc rest on interest, and compound 
interest and if they deliberately choose to use one 
expression, they cannot be permitted to prove that 
they meant the other. A.I.R. 1931 Nag. 25 = 130 Ind. 
Cas. 103. 


-S. 92—Intention of parties—Purchase in 

the name of daughter—Intention, proof of. 

Declarations by the parents if contemporaneous 
with the purchase arc admissible to prove such an 
intention, but d» clarafions subsequent are to be 
rejected. A.I.R. 1930 Oudh 441. 


•-S. 92—Intention—Transaction evidenced by 

instrument—Evidence regarding a’tendant cir¬ 
cumstances is admissible under S. 92. 

When considering the nature of evidence that 
could be kept adduced in cases where a defendant 
sets up a plea that a certain instrument exhibits 
only a nominal transaction and at the same time 
admits that a definite amount was paid in respect 
of the same transaction evidence by the instru¬ 
ment, the provisions of S. 92, Evidence Act, and 
S. 81, Trusts Act should be kept in view. Oral 
evidence of intention of parties is inadmissible. 
But evidence under S. 92 (b) Evidence Act, regar¬ 
ding the attendant circumstance'! is admissible. 

A.I.R. 1924 P.C. 226 and A.I.R. 1925 P-C. 75, Foil; 
A.I.R. 1929 Mad. 807. 


——S. 9 ?—Intention—Deed—Construction—Sale 
or mortgage—Two documents executed almost 
simultaneously—One a deed of sale and an¬ 
other an agreement to re-sale—Surrounding 
circumstances and intention must be looked to 

for deciding whether they constituted a mort¬ 
gage. 

When the question with reference to two docu¬ 
ments, e. g., A and B executed almost simultane¬ 
ously, one purporting to be a sale and the other 
an agreement to re-sell, is, whether the transaction 
is a mortgage or whether it is merely a sale with 
an agreement to repurchase, the case has to be de¬ 
cided on the instruments and the language employ¬ 
ed in them having regard to the surrounding cir¬ 
cumstances. No oral evidence is admissible to 
prove the real meaning or intention of the parties 
and not even the subsequent conduct of the 

parties can be looked fct or regarded for the pur¬ 
pose. ^ 


Where it was found that at the time of exec 

imnendi thC do . :Xim l n ' s . A and B the property w 
impending sale, that it was sold urder the fi 

document A for comparatively low price, that t 

vendors under A were plaintiffs and one P a pr 

mortgagee while the persons who were entitled 

the benefit of the contract under B were only 1 

plaintiffs, that the actual possession of the m 

perty was only with the vendors even before 1 

execution °f a muchilika by pla.ntiff i n favour 

the defendant the opposite party that tv<« 

no evidence of any bargain,^ the pdceln 


property, there wa 9 no reliable evidence with re¬ 
gard to the inspection of the property or the 
examination of the title deeds before concluding 
of the transaction, that the creditor while speaking 
of the amount paid always used the expression 
“advance the amount” and it was further found 
that the document B namely the agreement to 
re-sell provided “after the expiration of the said 
period you will claim no right or privilege what¬ 
ever to this agreement or to the properties detail¬ 
ed below and I shall be in undisputed possession 
of the said properties.** 

Held, that the only conclusion that would be 
in consonance w th what may be regarded as the 
real intention of the parties was that the transac¬ 
tion was only a mortgage and that the sale was 
men ly by way of security for the amount that 
was advanced. 110 Ind. Cas. 837=1928 M.W.N. 
634 = A.I.R. 1928 Mad. 690. 

-S. 92—Intention. 

Oral evidence for the purpose of ascertaining 
the intention of the parties is 1 ot admissible: 22 
All. 149 (P.G.), Foil. 107 Ind.Cas. 201 = A.I.R. 1928 
Nag. 182. 

-S. 92 —Intention. 

Where a document is not one which embodies 
the terms of a contract between the parties, but it 
is merely a written admission of a fact by the 
plaintiff, evidence of the real meaning of the 
words used in it is not excluded. 93 Ind. Cas* 
193=A.I.R. 1926 Nag. 301. 

——S. 9a—Intention. 

Though evidence to vary the terms of an agree¬ 
ment in writing is not admissible under S. 92 , yet 
evidence to show that there is not an agreement at 
all is admissible. Therefore, it is open to the Court 
to ex'mine the surrounding circumstances with a view 
to enable it to decide whether the parties intended 
to arrive at any agreement in regard to the subject- 
matter of the suit: A.I.R. 1925 P. C. 75 , Foil. 90 
]nd. Cas. 929 = 7 P.L-T. 145=1926 P. II. C. C. 29 = 
A.I.R. 1926 Pat. 156 . 

-S. 92—Intention. 

That a gift was made subject to a condition can 
be proved under the provisions of S. 92 . 75 Ind. Ca«. 
166=1 Rang. 351 = A.I.R. 1924 Rang. 13 . 

-S. 92—Intention. 

The oral admission of the mortgagor cannot be 
utilised to contradict the terms of the mortgage 
document. It would be dangerous to allow outside 
evidence to show the intention of the writer, which 
is not disclosed by the authorised channel namely» 
the words which he himself selected. 73 Ind. Cai. 
4 > 6=37 C. L. J. 52 —A.I.R. 1923 Cal. 102. | 

-S. 92—Intention—Language showing intention 

of document—Different intent cannot be proved* 

•^ ierc the language of the document i> clear, no J 
evidence is permissible to prove that the intention 
of the parties was one different from that appearing 
on the face of the document, .9 
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Where a trust deed to discharge debts as well as 
to benefit the gon of the author of the trust, was 
sought to be proved to be one for the benefit of 
the creditors alone, under S. 92, proviso (1). 

Held) that such proof cannot invalidate the docu¬ 
ment, and that the proviso does not apply. 70 Ind. 
Gas. 253*=25 O. G. 291 = 10 O. L. J. 49t=A.I.R. 
1923 Oudh 80 . 


-S. 92—Intention. 

Defendants are not prec’uded by the provisions 
of S. 92 of the Evidence Act (I of 1872) from giving 
parol evidence for the purpose of showing that a 
deed, say, of gift of one kind like heba-bilewaz, 
was in reality intended by the executant to be a 
deed of gift of another kind or o r dinar\ heba. 70 Ind. 
Cas. 203 = 49 Cal. 161=25 C. W. N. 833 = A. I. R. 
1922 Cal. 258. 

-Ss. 92, 93, 95, 96 and 97—Intention of parties— 

Extrinsic evidence. 

When the language of a document is clear no 
evidence is admissible to explain ihe language; when 
the words are ambiguous and cannot carry any 
definite meaning, evidence cannot be given to remove 
the ambiguity or to supply defects. But where the 
language of a document is capable of being applied 
to a number of persons or things and the question 
in which of these persons or things is intended by 
the expression, evidence may be given to show' what 
was the thing or who was the person intended. 
Where a Raja made a trust of his Zamindari together 
with the buildings thereon and the appurtenances 
thereto, a question arose whether properties purchased 
by the Raja prior to the execution of the deed were 
included. It was held that the subsequent conduct 
of the Raja was admissible to prove the intention. 
40 Mad. 1016 = 38 Ind. Cas. 627. 


-S. 92—Intention of parties—Contract in writ¬ 
ing—Construction—Extrinsic evidence. 

The rate of payment for work done under a written 
contract is determined by the terms of the contract. 
Extrinsic evidence as to the rate of payment allowed 
for such work to another contractor or to the same 
contractor, under another contract is irrelevant and 
inadmissible. 19 M.L.T. 103 = 23 C. L.J. 177=0916) 
1 M.W.N. 201 = 3 L.W. 297=18 Bom. L. R. 355 = 33 
Ind. Cas. 924 (P.C.). J ° " 


S. 92 Intention of parties — Simultaneous 
transactions —Mortgage. 


Where the correspondence between mortgagor and 
mortgagee shows that the transaction was an equitable 
mortgage, oral evidence may be admitted 10 show 
they intended to create equitable morigage by 
the deposit of title deeds and a pro-note. 31 M. L. J. 
347 - o ( , 9 i6 ) 2 M.W.N. 221 = 4 L.W. 472 = 35 Ind. 


S. 92—Intention of parties—Extrinsic evidence. 

A mortgage-deed for an amount found due on 
settling accounts, recited the conditions of repayment 
by instalments in kind, on failure of any of which, 
tne mortgagor was bound to return the whole with 
interest at once. Held, Per Curiam.-Extrinsic evi- 
dence of the parties* intention was inadmissible to 

po^strue the document. 3$ Ind. C*s. ifi (Mad.). 


-S. 92—Intention of parties— Will -Proof of 

testatoi’s intention—Surrounding circumstances. 

Oral evidence to prove the intention of the testator 
is clearly inadmissible but evidence as to all the 
surrounding circumstances of the lestator and beneficia¬ 
ries would be admissible. 30 Ind. Cas. 391 (Mad.). 

-S. 92 — Intention of parties — Mortgage — 

Document found to be a mortgage but not one in 
terms—Parol evidence. 

If a document not in terms a mortgage is found 
to be in reality a mortgage, oral evidence of the 
intention of the parties is inadmissible under S. 92. 
(1912) M VV.N. 164=14 Ind. Cas. 65. 

-S. 92 — Intention of parties—Sale-deed—Oral 

agreement to prove it to be a mortgage. 

If the vendor had signed the deed knowing it to 
be a sale-deed but at the same time there was an 
oral agreement by the defendant that he would 
treat it as a morigage evidence of such oral agree¬ 
ment is inadmissible under S. 92. 12 Bom. L. R. 972; 
11 Bom. L. R. 113^; 22 A. 149 Foil. 35 Bom. 231 = 
13 Bom. L. R. 113 = 9 Ind. Cas. 941. 

-S. 92—Intention of parties—Mortgage—Sale. 

A contemporaneous oral agreement cannot be 
proved to establish that a registered instrument of 
sale was intended by the parties to be a mortgage, 
and that the property was to be rettond on repayment 
of the amount. But the executant can show that 
owing to fraud or some other reason the deed did 
not represent the real agreement between the parties. 
34 Bom. 59 = 11 Bom. L. R. 1130=4 Ind. Cas. 257. 

-S. 92—Intention of parties—Sale or mortgage. 

Where a document is in the form of an outright 
6alc the executant is precluded from showing that 
it is a mortgage, but he is entitled to show that the 
consideration has not been paid to him and lie is 
entitled to retain possession until the consideration 
is paid. 45 Ind. Cas. 931 (L. B.). 

■-S. 92—Intention of parties—Sale or mortgage 

—Evidence as to. 

Oral evidence cannot be let in to show that a 
document which purpoits to effect a sale is ically 
mortgage unless fraud on the part of the party taking 
benefit under the deed is sought to be proved. 12 
Bur. L. T. 98 = 45 Ind. Cas. 860. 


—- S. 92—Intention of parties — Fraud — Oral 

evidence to prove—Representation of intention on 
which the deed is silent. 

Where the accused obtained as advance from the 
complainants representing that he had some boat 
loads of paddy and also executed a promissory note 
which however did not contain the representation of 
the accused, Held, that oral evidence was admis.sib!e 
to prove the fraudulent intention of the accused as 
that is not inconsistent with the written agreement 
4 Bur. L. T. 279=6 L. B. R. 38= 13 Cr. L.J. 50= 13 
Ind. Cas. 386. 


-S. 92—Intention of 

evidence if admissible. 


parties — Lease — Oral 


Where there it a document evidencing a transaction 

of 4 lease, oral evidence in the shape of admission 

, •* • * »• 



1043 


EVIDENCE ACT (I of 187a) — S. 94—11. Intention 


relating to the transaction of the lca»e is not admir¬ 
able. 20 G. W. N. 182 = 29 Ind. Gas. 502. 

-S. 9« — Intention of parties — Contract — 

Construction of—Oral evidence to vary terms. 

The rights of the parties to a contract must be 
determined upon the terms of the contract and oral 
evidence is not admissible to show that the parties 
intended to enter into a contract different from 
that in the instrument itself. 12 G. L. J. 649, Foil. 
20 C.L.J. 153=19 G-VV.N. 1143 = 25 Ind. Gas. 171. 

-S. 9a—Intention of parties — Mortgage or 

sale—Value of property—Consideration of. 

The Court does not infringe S. 92 of the Evidence 
Act if in order to determine whether a transaction 
is a mortgage or sale it looks to the contrast bet¬ 
ween the value of the property and the consideration 
that actually passed. 17 C. W. N. 1053 = 18 C. L. J. 
228 = 21 Ind. Gas. 90. 

-S. 92—Intention of parties—Sale or mortgage. 

Oral evidence cannot be given to show that the 
parties to a sale-deed intended the transaction to be 
only a mortgage. 15 P.VV.R. 1915=121 P.L.R. 1915 = 
26 Ind. Cas. 426. 

-S. 9a — Intention — Connected documents— 

Single transaction. 

Whether two documents executed at an interval 
of two days by the same parties evidence a single 
transaction or two separate independent transactions, 
should be decided only on a perusal and construction 
of both and by contemporaneous surrounding circum¬ 
stances but no oral evidence of intention is admissible. 
14 M. L.T. 579 = (igi4) M.W.N. 222 = 1 L. W. 80 = 
22 Ind. Cas. 4. 

——S. 9a — Intention of parties — Subsequent 
conduct. 

Evidence of the conduct of the parties subsequent 
to the execution of the document is admissible to 
show what the real meaning of the contract was. 
27P.R. 1911 = 118 P.W.R. 1911 = 191 P.L.R. 1911«= 
10 Ind. Cas. 1004. 

~Ss. 9a and 99— Intention of parties—Mortgage 
or sale—Evidence to show the real nature of a 
transaction. 

In a pre-emption suit based on a mortgage-deed, 
on the allegation that the mortgage was really a 
sale cloaked as mortgage in order to defeat pre- 
emption, the contention was that oral evidence 
should not have been admitted to show that the 
parties intended a sale and not a mortgage. Held 
that under Ss. 92 and 99 evidence could be given 
by the pre-emptor to show the real nature of the 
transaction, he being no party to the deed. 8 Ind. 
L.as. 501 (Ouoh). 


W- Interest. 


I- s - 9*—Interest—Promissory 

interest mentioned—Oral evidence 
rate it inadmissible. 


note — Rate of 

to prove different 


Where promissory note mentions a rate of inte 

oral evidence it inadmissible to prove that die rate 


• i<M4 

different from that mentioned in the document. A.I.R. 
1941 Nag. 271 = 1941 N.L.J. 388 = 1 . L. R, ( 1942 ) 
Nag. 498=196 Ind. Cas. 493 . 


-S. 92 , proviso a — Interest. 

Agreement between parties to pay interest— Sarkhat 
as originally drawn up not containing reference to 
payment of interest through accidental omission— 
Creditor altering sarkhat by incorporating rate of 
interest, without reference to debtor: 

Held, the alteration does not make the sarkhat 
void as the alteration was made to carry out the 
common intention of the parties. Oral evidence as to 
agreement to pay interest is admissible in evidence 
under S. 92 Proviso 2 , Evidence Act. Moreover, S. 87 , 
Negotiable Instruments Act, itself postulates the pos¬ 
sibility of such an agreement being proved by oral 
evidence. A.I.R. 1939 All. 248 = 1939 A. L. J. 46 = 
*939 A.W.R. 79=181 Ind. Cas. 863 . 


-S. 92—Interest—Agreed rate of Interest stated 

in note—Oral agreement reducing rate—Admissibility 
of. 

Where it is alleged that an oral agreement was made 
between the parties reducing the rate of interest evi¬ 
dence of such oral agreement is inadmissible. A.I.R. 
1936 All. 157=1935 A. W. R. 1486=160 Ind. Cas. 76 . 


-S. 92 — Interest—Mortgage deed stipulating 

payment of compound interest—Oral evidence to show 
that the stipulation was not to be enforced—Admis¬ 
sibility of. 

Where plaintiffs sued on a mortgage bond stipulating 
for payment of compound interest and defendant con¬ 
tended that when he came to sign the bonds, he 
objected to the stipulation and refused to sign though 
subsequently he signed on promise of plaintiffs not 
to enforce the stipulation: 


Held, that oral evidence by which the defendant 
attempted to subtract from the terms of the mortgage 
bond was inadmissible in evidence. A.I.R* *93^ Cal. 
564=61 C. 344=151 Ind. Cas. 5 k 1 . 

-S. 92—Interest—Deed—Rate, time and mode 

of payment of interest—Oral agreement to alter. 

The rate of interest and the time and mode of re¬ 
payment of the principal are material and essential 
parts of a deed of mortgage. No alteration in these 
terms, as contained in the registered deed, can be 
validly made except by a registered document- Therej 
fore, oral evidence regarding this alleged agreement 
should be excluded. A.I.R. 1934 Rang. 316*13 Rang* 
22 = 154 Ind. Cas. 189 . 


S. 92—Interest. 


A bond declared that money was to be repaid 
with interest at a certain rate. A simultaneous oral 
contract declared that no interest was to be, paid» 
but the creditor was to be in possession of certain 
piece of land and was to pay himself the Interest 
out of the usufruct. 

Held, that the two contracts were inconsid®* 
with each other and so oral evidence was exclud®; 

?22 Ind. C*s. 894 =A.I.R. T 930 All- 44 Q. 
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—l 9a—Interest. 

A mortgage deed was executed on 23 rd March, 
1920 , for a certain sum payable with interest at 1 -| 
per cent, per mensem on 15 th April, 1921 , and 
liable Ih case of default to carry interest at 2 per 
cent, per mensem. On 24 th March, 1923 , certain 
payment was made and it was averred after that 
date, the mortgagee agreed to accept interest at 1 
per cent, in proof of which the mortgagor pleaded 
that the mortgagee calculated in his books interest 
at the rate of 1 -J per cent, per mensem. 

Held, that such calculation of interest in the 
mortgagee’s book would not bind him to accept 
more than 1 -^ per cent, per mensem and such agree¬ 
ment could not be proved under proviso ( 4 ) to S. 92 . 
122 Ind. Gas. 436 =A.I.R. 1930 Nag. 235 . 

-S. 9a—Interest. 

Where it was suggested that the creditor was in 
the habit of accepting 15 p. c. when a debt was 
repaid even though the stipulated rate was 24 p. c. 
and that therefore it should be held that in other 
cases too the intention was only to collect the lower 
rate. 

Held, that the suggestion is manifestly untenable. 
The giving up a portion of interest is purely a matter 
of grace. It cannot be used for construing the suit 
arrangement as meaning 15 p. c. for that will be 
against S. 92 , Evidence Act. 103 Tnd. Cas. 394=50 
Mad. 614—38 M.L.T. 323=25 M.L.W. 6 g 9 =A.I.R. 
1927 Mad. 620=52 M. L. J. 612 . 

-8. 9«—Interest. 

When a bond is silent about interest evidence is 
permissible to prove a separate agreement to pay 
interest but very satisfactory and strong evidence is 
essential in order to establish any such separate 
agreement. 100 Ind. Gas. 794=110 N. L. J. 43 = A.I.R. 
1927 Nag. igs. 

-8. 9a—Interest. 

Section 92 prevents proof that though a bond stipula¬ 
tes for compound interest, yet that there was a con¬ 
temporaneous oral agreement that notwithstanding the 
bond, compound interest should not be claimed. Nor 
can the fact that as a matter of fact only simple 
interest was realised, entitle a party to vary the written 
contract. 78 Ind. Gas. 742 =A.I.R. 1925 Cal. 276 . 

-8. 92—Interest. 

Evidence of subsequent oral agreement not to charge 
compound interest is inadmissible to vary the original 
contact which is a registered one. 72 Ind. Cas. 554- 
A.I.R. 1924 Cal. 380 . 

-8. 9s—Interest. 

If a document is formally drawn up. it would not be 
open to the parties to adduce evidence in proof of a 
contemporaneous oral agreement to pay interest! where 
the document Itself is silent as to interest. 70 Ind. 
Cas. 790 = A.I.R. 1923 Cal. 402 . 


-S. 92 -Intercut. 

A promissory note being a formal document intended 
to express the whole bargain, an oral agreement for 
interest made “ at the time of the treaty ” is not only 
highly suspicious, but is prima fade inadmissible in 
evidence. 70 Ind. Gas. 130 = 49 Cal. 7 i 6 = A.I.R. 1922 
Gal. 513 . 

-S. 9 a—Interest—Oral agreement for different 

rate of interest than that in the pro-note is in¬ 
admissible — Note by a defendants — Liability is 
joint and several. 

Where the plaintiffs set up an oral agreement accor¬ 
ding to which the promisor agreed to pay interest at 
the rate of 1 per cent, while the rate mentioned in the 
pro-note was 8 annas per cent. 

Held, the oral agreement sought to be proved i< 
clearly inconsistent with the terms of the document 
itself and is inadmissible. 68 Ind. Cas. 520 = 9 O LJ. 
273 = 26 O.C. 36 =A.I.R. 1922 Oudh 270 . 


- S. 9a, proviso ( 5 ) —Interest—Implied contract 

—Compound interest—Bankers—Overdraft. 

Under a written contract between a banker and a 
customer, the latter was to be allowed to overdraw 
his current account and interest was to be charged at 
a certain rate per annum, and to be calculated on the 
daily balance due on the overdraft. The course of 
business adopted by the bank was that at the end of 
each month interest was added to the balance then 
due, and the total carried to the debit of the account. 
The effect of it was that compound interest with 
monthly rests was charged and such charge appeared 
on the face of the customer’s pass books. The customer 
was aware of this mode of computation of interest 
for several years but he raised no objection thereto. 
Held, the customer had impliedly agreed to pay com¬ 
pound interest with monthly rests, and that S. 92 of 
the Evidence Act was no bar to the proof of such 
agreement by the banker. 44 Bom. 474=27 M.L.T. 
255=12 L.W. 356 = 38 M. L. J. 387= (1Q20) M.W.N. 
312=18 A.L.J. 359=22 Bnm. L.R. 545=2 U.P.L.R. 
(P C.) 78=47 I.A. 17=55 Ind. Cas. 522 (P.C.) 

-8 . 92, proviso (a) —Interest—Entry in bahi— 

Oral agreement to pay interest. 

Evidence relating to an oral agreement entered in 
bahi to pay interest i 9 admissible. 53 Ind. Cas. 137 
(Cal.). 

-S. 92, proviso (a) — Interest — Hatchita silent 

about interest—Oral evidence. 

In a claim based on a hatchita or an informal memo¬ 
randum of a loan, which is silent as to interest, oral 
evidence of the rate of interest is admissible under 
S. 92 (2). 36 Ind. Cas. 612 (Cal.) 

- S. 92* proviso (a) —Interest—Promissory note 

silent as to — Contemporaneous agreement — 
Admissibility. 

Where a promissory note is silent as to interest 
S. 92 , proviso ( 2 ) bars the admission of any evidence 
to prove the contemporaneous oral agreement to pay 
interest. But where the defendant admits that he 
agreed to pay a certain rate, effect may be given to 

such admission. t 8 C.W.N. 1260=26 Ind. Cas. 935 . 
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-Ss. ya, proviso (6j and 93 III (b) interest — 

Document not mentioning iates of interest payable, 
per month or per year—Oral evidence. 

Whe»-e a document provides for a rate of interest 
but docs not state whether the interest at that rate is 
payable monthly or yearly, the intention of the parties 
must be gathered from the document itself. Oral 
evidence inadmimble for that purpose under Sections 
92 and 93 of the Evidence Act. 41 Cal. 342=19 C.L. 
J. 66 = 18 C.W.N. 592 = 20 Ind. Cas. 443. 


-S. 92, proviso (u) —Interest—Hundi—Evidence, 

oral. 


Where a Hundi docs not provide for interest, no 
evidence of any separate oral agreement therefor, could 
he adduced. 29 A. 33 P. C Ref. to to Ind. Cas. 315 
Foil. 9 C L.R. 301 Diss. 12 C.L.R. >63 not Foil. 268 
P.L-R. 1913 = 226 PAV.R. 1913 = 20 Ind. Cas. 319. 

-S. 92, proviso (2) — Interest — Negotiable 

Instrument. 

When a suit is based on a Negotiable Instrument 
which is a document of a formal character, the exis¬ 
tence of a separate oral agreement as to any matter 
on which the instrument U silent (rate of interest) 
cannot be proved as proviso 2 to S. 92 Evidence Act 
does not apply to the case. 165 "P.L.R. 1911=52 
P.R. 1911 = 162 P.W.R. 1911=10 Ind. Ca6. 315. 

-S. 92, proviso (2^—Interest—Promissory note 

silent—Oral agreement to pay interest—Negotia¬ 
ble Instrument Act, S. 80—Effect of. 

When a promissory note makes no mention regarding 
the payment of interest oral evidence is inadmissible, 
to prove a contemporaneous oral agreement to pay 
interest. All that can be awarded to a plaintiff 
suing on such a promhsorv note is interest at 6 per cent, 
per annum under S. 80 of the Negotiable Instrument 
Act 17M.LJ. 28b; 18 C.W.N. 1260; 1 P.LJ. 71 Foil. 
53 Ind. Cas. 242 (Nag.). 


S. 92, proviso (2) — Interest—Mortgage—Sul 
sequent agreement. 

Pr ° of r .<>[ a se Parate arrangement regarding pa’ 
S of interest contradicting the terms of a mortgag 

”s sHent 8 “ nt t0 Pay intcrest pro-no 

oral evidence is ” lent aB to imcrci 

raneous agreement to ^ S,b e ln P r °°f of a contemp 
but in such cases inter u c ° rta,n raie of intern 
y awarded under s nn 'r ,v.’ h V atc . nf 6 P c., shou 
Act ' (‘904) 17 M.L J. 396 N< ' Ro " ab,< ' ^Turner 

' regarding inte re8t ° ra ‘ ' viden 

I’ -*£*«*« »■ * to 
reit where the Hundi i. * as to *be rate 
7*-35 Ind. Cas. 43*. “ * llcnt a bout it. , ] 
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13. Interpretation. 

- S. 92 , proviso 3 —Interpretation. 

Tlu* words ‘any obligation’ mean the whole obliga¬ 
tion. (’ 34 ) 1934 M.W.N. 1129 . r . ' . 

- S. 92 —Interpretation — Word—“Collateral” 

means not inconsistent. - 

“ Collateral ** means in effect not inconsistent with 
the terms of the agreement in question. 100 Ind. Cas. 
1029=25 A. L. J. 349=49 All. 68 o=A.I.R. 1927 All. 
4 2 2 . .* ; 


-Ss- 92 , proviso ( 6 ) and 96 — Interpretation of 

documents—Description by boundary and name— 
Preference. 

If a document directly describes two sets of circum¬ 
stances but cannot apply to both, evidence may be 
given to show to which 6 et it is intended to apply. 
A description in a conveyance, lease or other docu¬ 
ment by boundaries overrides its description ..by name 
or out-turn. 10 Bur. L.T. 245 = ( 1916 ) 2 U.B.R. 110 = 
36 Ind. Cas. 7 . •- r. - 

14. Lease. 

-S. 92 —Lease—Deed purporting to be lease execu¬ 
ted by occupancy tenant and registered under S. 48 H, 
Bengal Tenancy Act — Land-lord, if precluded from 
showing real character of transaction. 

Where a tenant of an occupancy holding executes a 
lease by means of patta which is registered under 
S. 48 H. Ben. Ten. Act, the land-lord is not precluded by 
S. 92 , Evidence Act, from giving evidence to show 
that the real transaction is not a lease but a sale, 
the land-lord not being a party to the deed. A-I.R. 
1934 Cal. 821=38 C.W.N. 1004=152 Ind. Cas. 933 . 

ft 

-S. 92 — Lease —Collateral agreement giving pre¬ 
ferential right to buy. 

Under S. 92 , Evidence Act, a collateral agreement 
to give a lessee the right to buy in preference to 
others would not be inadmissible in evidence. A.T.R* 
1932 P.C. 231 = 9 O.W.N. 817=63 M.L.J. 408=36 M L* 
W. 450 = 34 Bom. L.R. 1609=1933 A.L.J. 321 = 13° 
Ind. Cas. 774 (P.C.). 

-S. 92 — Lease in one member’s name — E'j* , 

dence to show that lease was for family—Heritable 
and transferable agricultural lease—Validity. 

Where a lease is taken in the name ( of a member 
of a joint family, there is nothing in law to prevent 
the other members of the family from showing that 
it was a lease taken by the entire joint family, although 
the name of only one of its members wai entered 
in the document. 

There is nothing in law to prevent the owner of 
a land from granting heritable and transferable rights 
in an agricultural lease upon the lessee; not is there 
anything to prevent him from granting a perpetual 
lease to such a lessee. A. I. R. 1932 All. I ; J 2=133 
Ind. Cas. 897 ( 2 ). 

• . ; , . . 4 

i# • ,, . , . . , •« r..-i .•■** 

-S. 92—Lease. ct 

A tenancy can be proved without proving anV 
>vntten lease that may exist. 59 Ind. Cas. 461 (Nag.) 
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-S. 92, proviso (2)—Lease— Land-lord and tenant 

—Rent—Oral evidence to prove reason. 

In a lease the rent was stated to be a certain sum 
deduction being allowed on account of rent in sus¬ 
pense. Held, an oral agreement could be proved to 
specify the reasons for which the rent was suspended 
and the period during which it was suspended and 
that the plaintiff might establish the contingency 
upon which the rent was to be revived. 7 Ind. Cas. 
721 (Cal.) 

-S. 92, proviso (4) — Registered lease — Oral 

surrender—B. T. Act, S. 86. 

Even when the original lease is a registered one, 
a raiyat can orally surrender his holding under 
S. 86 of the B. T. Act if it was not for a fixed 
period and its possession is given up. 47 Cal. 129 = 
54 Ind. Cas. 752. 

-Ss. 92, proviso (4) and 115—Lease in writing 

—Oral agreement dispensing with certain con¬ 
ditions. 

An oral agreement dispensing with certain condi¬ 
tions (as to the necessity for a notice ol renewal) 
in a written lease is inadmissible. Such a statement 
on being assented to by the lessee, amounted tax 
either to modification or rescission of the contract of 
lease within S. 92, proviso 4. The statement did 
not amount to an estoppel on the part of the lessor, 
so as to preclude him from denying that the notice 
provided for by the lease had in fact been given. 
46 Cal. 1079=29 C.L.J. 94 = 53 Ind. Cas. 684. 


-S 92, proviso ( 1 )—Lease—Kabuliyit—Proof of 

—Non-accepiancc—Oral evidence. 

Where a kabuliyat executed and registered by a 
tenant is proved by the tenant in a suit there is nothing 
in the Evidence Act or the Registration Act to prohi¬ 
bit the land-lord from showing that he never assented 
to or accepted the kabuliyat 47 Ind. Cas. 1003 (Cal). 

-S. 92 , proviso (4) —Lease—Kabuliyat—Stipu¬ 
lation not to be enforced. 

A kabuliyat with a stipulation which the land-lord 
ha> said is not to be enforced represents no real agree¬ 
ment between the parties and the tenant, cannot be 
deemed to have given assent to it. 20 C.W.N. 1067 = 
37 Ind. Cas. 126. . . 

-S. 92 , proviso (4) —Registered kabuliyat— 

Rent reserved —Unregistered agreement to take 
less—Inadmissible. 

Where a registered kabuliyat (lease) fixed an annual 
rent of Rs. 2,800, a subsequent agreement by the land¬ 
lord to take a reduced rent ol Rs. 2,oco only would be 
inadmissible in evidence for want of registration and 
unenforceable for want of consideration. The mere 
receipt by the land-lord of reduced rent for some years, 
was held to be consistent with a mere voluntary and 
temporary abandonment. 41 Cal. 493 = 40 I. A. 223 = 
26 M.L.J. 25= >5 M.L.T. 68= 19 C.L-J. 95= 18 C.W.N. 
66= (1914) M.W.N. 1=16 Bom. L.R. 42 = 21 Ind. 
Cas. 750 (P.C.). 

[On appeal from 37 Cal. 293=4 Ind. Cas. 713.] 


-S. 92—Lease—Land-lord and tenant 

Where a tenancy is brought into existence with a 
view to a particular purpose, subsequently the patties 
may alter its character and incidents by their conduct. 
80 Ind. Cas. 8g8 = A.I.R. 1925 Cal. 340. 


——S. 92, proviso (3) — Lease — Condition prece¬ 
dent—Possession. 

It is open to a Court to admit evidence that an 
ijara pa«ta granted by a land-lord to a tenant was 
intended to be operative only in the event of the lessc 
being able to obtain possession of the leasehold pro¬ 
perty, and possession was a condition precedent 
to the attaching of any obligation upon the tenant 
to pay rent. 29 C. L. J. 478 = 51 Ind. Cas. 918. 


•S, ga—Lease—Commencement of tenancy— 
Oral agreement to lease—Proof. 


S. 92, Evidence Act is no bar to 
the time of commencement ol the 
oral agreement to grant a lease. 22 
Ind. Cas. 177. 


evidence to show 
tenancy under an 
C.W.N. 1 go=50 


' S' 9 a > proviso (4)—Registered lease—Suit for 
lf nt ~ Sub8C< l uc * lt correspondence varying rate of rent— 
Ratification—Defence, 


•» n * ^* 0r on ^ oot °f’ a registered lease a plain 

tiff cannot recover more than what was agreed to b 
paid under tljc leaic at the terms of that documen 
could not be contradicted or varied by subsequen 
^^•poktlence which was not registered even thoug 
by that correspondance a binding agreement may hav 
been made between the parties for altering the rent paya 
Wpiuwer the registered sub-lease. 41 Ind. Cas. 431 


-S. 92—Lease—Construction of—Rent in cash 

and in kind—Specified fixed sum, case of non-payment 
of rent in kind—Intention of parties—Oral evidence 
if admissible—Evidence Act (i of 1862) S. 92. 

Where a tenancy was reated by a lease the rent 
was made payable partly in kind and partly 
in cash, and the parties expressly provided that 
if the rent payable in kind was n6t duly 
delivered the tenant would be liable for a scpccificd 
sum, oral evidence is not admissible to prove an agree¬ 
ment of the description which subsequently varies the 
rights and liabilities of the parlies as explicitly set up 
in the instrument. 12 C.L.J. 649 ref. to.' Where a 
contract of lea e provided that Rs. 11-3 a >ear was to be 
paid by the tenant for 12 b'jhas of land, 3 airs of paddy 
on account of another 47 bijhas ol land, and Rs. 3 on 
account of costs and the tenant neglected to pay the 
fixed rent and paddy, the land-lord would be entitled to 
realise amicably or by action at law Rs 12 as the price 
of the paddy. Rs. 11-3 as the cash rent, and Rs. 3 
the amount of costs; in all Rs. 26-3. Held, that the land¬ 
lord was entitled, upon a failure of the tenant to deliver 
the paddy to realise only Rs. 12 as its value arid not 
price at the current market rate. (1910) 12 C.L.J. 649 
= 15 C.W.N. 249 = 7 Ind. Cas. 842. 


-S. 92 (4; — Dharputnl lease—Rent reduced by 

subsequent letter—Payment for 30 yearn — Effect 
of. 

Where after the execution of the Dharputni. lease 
which fixed a certain amount as rent the land-lord re¬ 
duced the rent payable by the lessee by a subsequent 
letter and the lessee paid at the reduced rate for more 
than 30 years, Held, that the land-lord’s transferee 
could not claim at the high rate. 13 Ind. Cas. • 449 
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-S. 92, proviso (4)—Lease—Registered kabuliyat 

—Modification of terms—Oral agreement. 

A subsequent oral agreement by which the plaintiff 

would get the costs and wasilat and would make a 

deduction from the rent of the defendant corresponding 

to the amount received, ; s a different arrangement; 
and if the kabuliyat is registered the defendant cannot 

prove the oral agreement, under proviso ( 4 ) of S. 92 . 

12 C.L. J. 442 = 8 Ind. Cas. 792 . 

15. Mistake. 

—•—S. 92—Mistake—Document silent as to 

interest. 

Decree passed in terms of award—Subsequent objec¬ 
tion to award and decree on ground that there was 
clerical mistake in award as to rate of interest—Court 
examining arbitrator and taking other evidence and 
correcting error under Civil P.C., S. 152 : 

Held, that S. 92 did not apply to the case and that 
the Court did not act illegally in the exercise of its 
jurisdiction. A.I.R. 1942 Oudh 426 = 1942 O.YV.N. 429 
= 1912 A.W.R. 269=201 Ind. Ca 6 . 127 . 


-S. 92, proviso 1, S. 94—Mistake—Property 

not intended to be sold was inserted in sale deed—Evi¬ 
dence to show what was intended to pass, admissibility. 

Where the seller and the purchaser both state that by 
mutual mistake, property which had never been inten¬ 
ded to be sold wa 6 inserted in the 6 ale-decd it is open 
to the parties to produce evidence to show what was 
intended to be sold and purchased. To such a case, 
S. 94 , Evidence Act, is inapplicable because what is 
sought to be rectified in such a case is not the sale-deed 
blit the mistaken expression of the intention of the 
partieg as embodied in the sale-deed. A.I.R. 1940 Lah. 
236=42 P.L.R. 222 = 188 Ind. Cas. 813 . 


... — -S. 92, proviso I—Mistake—Facts which may 
be proved under proviso, if can be pleaded by 
way defence—Mistake common to all parties— 
Remedy—Unilateral mistake. 


There is nothing in the Proviso to S. 92 , Evidence Act, 
to suggest that the facts which may be proved under 
that Proviso can only be proved in support of a claim 
to which those facts give rise, and such facts may be 
pleaded in India by way of defence only. 


The validity of every contract, depends on the pre¬ 
sence of the animus contrabendi, the intention to 
contract. Where a written contract is challenged on 
the ground of mistake commtn to all parties, the 
remedy is rectification. AH that the Court has to do in 
such a case is to rectify, not the contract, but the docu¬ 
ment so as to carry out the contract which the parties 

V tered *?£■ Where thCT ' 16 1 unilateral nusuke 
the position is different, there is, in fact, no contract! 

The minds of the parties were not at one; one intended 
one thing, and the other intended something else and if 
any relief can be granted, it must be rescission. But at 
that point the rule of estoppel, which is part of the law 
of evidence steps in. Therefore, if one is dealing 
a case of unilateral mistake, it is bv nr» «, ® with 

mistake of such a nature which would gi£e rbe YfY 
claim to relief and serve as a defence under p • 
to S. 92, Evidence Act. A.I.R. Bom iVr Z?£° 1 

L.R. 191-I.L.R. (1939) Bom. i49= I 8i Ind. Cas. 


-S. 92, Proviso 1—Mistakes contemplated by 

nature of. 

The mistakes contemplated by Provisio 1 to S. 92 
are genuine and accidental mistakes, just as the mis¬ 
description of the property. A.I.R. 1939 Pesh. 41=184 
Ind. Cas. 585 ( 2 ). 


-S. 92—Mistake. 

Where, in a 6 uit upon a mortgage for recovery of 
money, it i 6 found that the number of a particular item 
of property was wrongly mentioned in the deed, even 
if the relief rectified is ba r red under Art. 96 , Limita¬ 
tion Act, the mortgage-deed can be rectified. That the 
mistake was mutual can be proved by oral evidence, 
and when the mistake is proved, the document can be’ 
construed by the Court as if it had been rectified subject 
to the rights of third parties acquired in the meantime 
in good faith and for consideration. A.I.R. 1938 Mad. 
589=47 M.L.W. 661 = 1938-1 M.L.J. 806=1938 
M.W.N. 499 = 176 Ind. Cas. 875 . 


-S. 92, proviso I—Unilateral mistake—Evi¬ 
dence to prove—Admissibility—Suit on unreformed 
instrument without prayer for rectification. 

Unilateral mistake (not amounting to fraud, legal or 
equitable) is not a ground for rectification, and would, 
therefore, if proved, not entitle the party alleging it to 
a decree or order rectifying or cancelling the document. 

Section 92 , Provisio i, Evidence Act, does not 
empower a plaintiff suing on an unreformed and regis¬ 
tered and unambiguous deed to lead evidence to show 
that by a mistake, a term has been omitted from the 
deed unless the mistake is such as would found a claim 
for rectification or concellation, and in such case, the 
evidence will be tested by the same standards and the 
claim will be open to the same defences as though 
the action claimed rectification. A.I.R. 1931 Mad. 
785 = 34 M.L.W. 266=1931 M.W.N. 906=61 M.L.J- 
437=54 Mad. 973=134 Ind. Gas. 1208 . . .. .. 


——S. 9a—Mistake. 

In a suit for recovery of possession bas^d on a docuf 
tnent which contains a mistake, the property in suit 
being left out through clerical mistake, although a suit 
for rectification may be barred by limitation, the plain¬ 
tiff is entitled to succeed and mistake can be proved 
under S. 92 . A.I.R. 1930 All. 387=127 Ind. Cas. 577* 


-S. 92—Mistake—In case of mutal mistake 

either party can prove mistake in written 
contract. 


Where a mortgage deed stipulates that Re. 1 P ^ 1 
month shall be paid interest and the mortgaged 
contends that the rate of interest agreed upon jj 
Re. 1 per cent, per month, the words **per cent, 
having been omitted from the mortgage dcro, 
through clerical mistake, it is a case of mutual mistake 
of the parties and not one of patent ambiguity ** 
contemplated by S. 93 . The case is similar to one w 
which a description of property intended to be con¬ 
veyed in a particular deed has been wrongly entered. 
Therefore the combined * 


I effect of S. 92 ( 1 ), Evidence 
ific Relief Act, is to '.entitle 


Act, and S. 31 , Specific - 

cither party to the contract to protect hh rights D/ 
proving the mistake in the written contract; 7 O f W.M» 
14 = A.I.R. 1930 Oudh 95 
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- ■ S. ga—Mistake—Surety bond. 

The wording of the surety bond did not support a 
person’s contention that he did not sign a bond for 
payment of the amount but for appearance and 
payment of the amount only on failure to produce 
the person. The evidence showed that though the 
bond was read out to the person, he was told that he 
was surety for the appearance. The person had 
offered himself to be a surety by an application in 
which he stated that as the judgment-debtor would be 
produced he placed the properties mentioned therein 
as security. The order for the release of the judg¬ 
ment-debtor was vague, 

Hel<t that though ordinarily the wording of the 
bond could not be allowed to be contradicted there 
was ample ground for holding that the bond 
happened to be executed under a mistake as to its 
real purport. A.I.R. 1929 Rang. 262. 


intention; this does not mean that if, notwith¬ 
standing the mutual mistake, the property actually 
intended to be transferred has passed to the posses¬ 
sion of the vendee, the vendee’s title to the property 
can be challenged simply because the insutrument 
has not been rectified within three years from the 
date of the discovery of the mistake by the vendee. 
It will always be open to the vendee, if hi6 title is 
challenged by the vendor, to show that there was a 
mistake in the instrument and that, as a matter of 
fact, the property in his possession was intended to 
be transferred to him. In fact the vendee is entitled 
to lead oral evidence to show the mistake in the 
instrument. The mere failure of the vendee, to have 
the instrument rectified within three years from the 
date of the discovery of the mistake, cannot have the 
effect of extinguishing his title to the property 
intended to be conveyed to him, though not pro¬ 
perly described in the sale-deed: 100 Ind. Ca6. 568 = 

A.I.R. 1927 All. 355. 


——S. 92—Mi®take. 

Where the intention of the parties was to sell 
survey No. 181 ^but by mistake survey No. 161 was 
put in the sale-deed instead of No. 181, 

Held, that extrinsic evidence was admissihle as 
to circumstances which would show that survey No. 
181 wag intended to be sold and not survey No. 161. 
104 Ind. Gas. 736=10 N.L. J. 2 oi=A.I.R. 1928 
Nag. 4. 


-S. 92—Mistake in written contract can be 

proved by either party—Suit for rectification of 
contract is not a-necessary preliminary. 

When parties have come to a contract but have 
failed to express themselves correctly, if a mistake 
is a real One and mutual, and can be established by 
satisfactory proofs, a Court of equity will reform 
written instrument so as to make it conformable to 
the precise intent of the parties. 

The combined effect of S. 92, Cl. (a), Prov. (1) 
and of S. 3 1, Specific Relief Act is to entitle either 
party to a contract, whether plaintiff of defendant, 
to protect his right by proving a mistake in con¬ 
tract, for example, mistake in the description of 
the property sold by giving wrong survey number 
to same; 39 Mad. 792, Rel on. 

What in such cases is rectified is not the agreement 
but the mistaken expression of it: 28 Bom. 420 and 
A.I.R. 1922 All. 42, Ref. 


In such a case a party is entitled to succeed upoi 

«.^°^? trUC f tl L n -° f a conve y a nce itself without th 
necessity of having to take proceedings, by way 0 

»separate suit for rectification of the deed, as " 
Court is competent to give effect to w hat w as in 

— C rC u 1 a S rceme nt between the partie 
withont driving the plamtiff to a separate suit fo 
ytctifieatton; a c.w.hl. 260 and A.I.R. 1923 Cal. 53 

Nat 4 736=10 N.L. J. S»T=AJ$ 

o nid S n?j 7 ?? B | t * hc T 8 *! 6, deed—Certain property 

in »al«*deed h y mutual mistake- 
, "ought within limitation- 
wai evidence can be admitted to prove sale. 

inJrumSn# * l * medy a wa V of rectification of a: 

dXSJS. r b 7 a o lult w open to a party, wbe: 
through fraud or mutual mistake of the parties - 

instrument in wilting doe* not truly express 


-S. 92—Mistake—Specific Relief Act, S. 31— 

Mis-statement in pro-note as to rate of interest 
owing to mutual mistake can be rectified. 

The Court can correct the terms of a document if 
it is proved to the satisfaction of the Court that any 
of such terms are inaccurate owing to a mutual 
mistake. It can also correct a mis-statement in a 
promissory note if in fact a term had been 
placed in the note without really representing the 
true bargain between the parties. 104 Ind. Ca6. 
559=31 C.W.N. 747 = A.I.R. 1927 Cal. 605. 


-S. 92 — Mistake — Sale-deed with condition 

of re-purchase executed but consideration of 
re-purchase not entered—Evidence to prove 
consideration is allowed. 

A deed of sale duly executed and registered con¬ 
tained an agreement for re-purehase but the space 
intended to insert the amount of re-purchase money 
was left blank. The executant brought a suit for 
specific performance and rectification of the deed, or 
in the alternative for its cancellation, 

Held, that the omission to enter the price was 
either due to the fraud of the purchaser or to a 
mutual mistake; that under S. 92 (1), oral- evidence 
was admissible as to the amount agreed upon on the 
ground of fraud or mistake and that the document 
could be rectified by the Courts under S. 31, 
Specific Relief Act so as to bring it into accord with 
the real intention of the parties. 80 Ind. Cas. 759 = 
2 Rang. 113 = 3 Bur. L. J. 44=A.I.R. 1924 Rang. 

235 - 


-S. 92—Mistake. 

A mortgage-deed was renewed and in the renewed 
deed a part of the mortgaged property was mis¬ 
described, 

Held, that under S, 92, proviso (1) of Evidence 
Act it was open for the plaintiff to prove this mistake 
and the evidence which they produce to prove that 
fact was admissible. 64 Ind. Cas. 961 =44 AH. 246 = 
20 A.L. J. 53 = A.I.R. 1922 All. 42. 


-S. 92 —Mistake. ... 

Oral evidence of the negotiations antecedent ' to 
the execution of the instrument, which shows that 
what was intended to be offered and accepted wa* 


V 
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different from what was by mistake actually des¬ 
cribed in the instrument can be given; 22 All. 149 
(P. C.) and 5 Horn. L.R. 853. Foil. 66 Ind. Cas. 

345—34 C.L.J. 256=26 C.YV.N. 36 =A.I.R. 1921 
Cal. 730. 


if °P e « t0 ‘Jje mortgagor to rely on evidence other 
than the endorsements on the mortgage bond, such 
as, a separate receipt signed by the mortgagee or 
his agent. A.I.R. 1941 Pat. 246=192 lnd. Cat 861. 


-S. 92 , Proviso (1) —Mistake—Mutual—Regis¬ 
tered deed—Admissibility. 

Proviso (1) to S. 92, Evidence Act, admits parol 
evidence of mutual mistake in a registered mortgage- 
deed. 3 LAV. 551=31 Ind. Cas. 671. 


-S. 92 —Mortgage. 

Under S. 92, the terms of unregistered mortgage* 
deed cannot be proved by any other evidence than 
the deed itself. (’38) 1938 N.L.J. 123. 


Ss. 92, proviso (1) and 94—Mistake in des¬ 
cription—Evidence to prove what w a s actually 
sold—Rectification under S. 31, Sp. Relief Act. 

, Under S. 92, proviso (1) any fact may be proved 
either by the plaintiff or by the defendant which 
would entile him to a decree on the ground of mistake 
of lact or law. Where there is a mis-description of 
the property 6old the vendee can claim a rectification 
of the sale-deed under S. 31, Sp. Relief Act. The 
combined effect of S. 92, proviso (1) of the Evi¬ 
dence Act and S. 31, Sp. Relief. Act, is that the 
defendant can resist a 6uit for possession on the 
ground that what was sold to him was different 
from what the sale-deed contained. The fact that 
he is a defendant does not disable him from setting 
up a plea which could have availed him as 
plaintiff. 39 Mad. 792 = 29 M-L. J. 229 = (1915) 
MAV.iN. 448 = 18 M.L.T. 75 = 29 Ind. Cas. 588. 


-S. 92, proviso (1) —Mistake—Vested interes 

—Oral evidence—Admissibility. 

To apply S. 92 , proviso ( 1 ) it must be provet 
either that the legal requisite of a valid agreemen 
did not exist or that there was no free consent o: 
that the document does not express what was intendec 
to be embodied in it. The proviso does not appl) 
where the document represents what the partie 
intended to put into writing though it might no 
be in accordance with what they intended to do 
A party cannot be permitted to show that an e*tat< 
given under a document immediately to the granter 
should vest in him only at a future time. \ vendoi 
cannot be allowed to show that the sale-deed createc 
rights different from what' it' purports to create. A 
donor cannot be allowed to prove that the gift W at 

c t0 opcratc as a will. 38 Mad. 226 = 0913 ) 
M.W.N. 650=25 M.L.J. 290=20 Ind. Cas. 924 . 

p / oviso —Mistake as to date—II 

Sa^?u eC ° f - n \ ort 8 a ge bond can show that the 
date is a mis-description. 

thJSaiS”™"-? o£ a .mortgage-deed can show ths, 
m 1 s- d descrmtion°| n f : ?h 111 - he asssl Snment bond is a 

9 Ind Cm 720 B n Cr f. 1S , a , mistake as to the date, 
y fna. Cas. 729 Foil. 13 lnd. Cas. 313 (Mad.). 

16. Mortgage. 

™?d oCy'SS't” that Pttrties 

ed on back of deed * payment endors- 

' a ‘t°t*^^ e^only* F evnf^n« C )vhich*^ & the * Stipu ‘ 

(^satisfaction 0 of an * pWents^d! 

payments endorsed on .V. ou ?d be 


S. 92 , Proviso 2 —Principle of applicability— 
Mortgage—Subsequent oral agreement—Evi¬ 
dence—Admissibility. , 

The principle determining the question as to the 
applicability of the proviso 2 to S. 92, Evidence 
Act, is that if a separate oral agreement sought 
to be established is on a distinct and collateral 
matter, although it might have been a part of the 
same transaction, the agreement would be one 
which would come within proviso 2 , if the original 
instrument is silent on the point which is the 
subject-matter of the agreement. 

Where, in an oral agreement, the mortgagee 
agreed to accept lands mortgaged to him in lull 
satisfaction of the mortgage debt and also some 
other sums due, and such agreement dealing with 
the mode ot payment was not mentioned in the 
mortgage deed: 


Held, that the oral agreement was admissible 
under b. 92, proviso 2, as it was a distinct and 
collateral matter dealing with the mode of payment 
not mentioned in the mortgage-deed. A.I.R. 1937 

- a , ;? l ? = ] 4 i- C * W - N - lb53=l.L.R. (1937; 2 Cal. 752 
— 174 lnd. Cas. 108. 


S. 92 —Registered mortgage-deed — Oral 
agreement—Evidence—Admissibility. 

Oral evidence to prove that the mortgage amount 
was settled at a sum lesser than the actual 
amount due and that the mortgagee had agreed to 
accept in full discharge of the claim under the 
mortgage-deed a certain portion of the mortgaged 
property, is admissible. Proof of such an agree¬ 
ment is not precluded by S. 92, Evidence Act. 

A.I.R. 1937 Mad. 261=71 M.L.J. 850=44 M-L-W. 
944=168 Jnd. Cas. 699. 


-S. 9 a—Mortgage-All mortgagors having 

joint liability—Mortgage security indivisible— 
Agreement by which one mortgagor had only 
a separate liability—Whether one varying 
terms of original—Admissibility. 


Where an agreement of mortgage was one by 
which all the mortgagors had a joint liability and 
ihc mortgage security was indivisible, any agree¬ 
ment by which one mortgagor had only a separate 
liability and the mortgage security was tn&dt 
divisible, must be one to vary or contradict' the 
rerms of the original agreement and hence- inad* 
nissible i n evidence. A-I.R. 1935 Rang* 197*1# 
End. Cas. 126. 



s 857 


ACT (I of 1672) — S. 92—16. Mortgage. 


——S. g 2 —Mortgage—Settlement between mort¬ 
gagor and mortgagee, if admissible to prove 
the amount due. 

There is nothing in law to prevent the parties 
from coming to settlement lor the purposes of 
determining the amount ol Sale-consider<nion, as 
to the amount ol money which would be clue to the 
mortgagee under the mortgage deed when accounts 
are taken on an agreed basis and the settlement is 
admissible to prove the amount due on the mort¬ 
gage, in a suit for sale by the mortgagee. A.i.K. 
1934 Oudh 115 = 11 O.W.N. 254 = 151 Jnd. Cas-531. 

- S. 92 —Mortgage-deed—Unregistered kist- 

bundi providrng manner of payment of amount 
due— Admissrbility. 

When a mortgage bond is silent as to how the 
money due on it is to be paid, and the mortgagee 
executes to kistbundi which merely provides mat 
moitgagor is to pay the amount then lound due 111 
certain instalments spread over a certain number 
of years with a pioviso that in default ol any 
kist, tne entire amount under the mortgage bond 
would become due, the kistbundi does not alter or 
vaiy the terms of the mortgage bond and it is 
admissible in evidence even though it is not regis¬ 
tered. A.I.K. 1932 Cal. U0=3S C-W.N. 861 = 135 
lnd. Cas. 871. 

-S. 92—Mortgage. 

Parties to a registered deed are precluded by 
the provisions of b. 92 Irom giving evidence that 
the property comprised 111 the deed is different 
from that which 011 the lace ol the deed appears 
to have been moitgaged. ,90 lnd- Cas. 841=7 

P.L.T. 293. 

% 

-S. 92—Mortgage—Scope. 

When there is a subsequent oral agreement 
between a mortgagor and the mortgagee relating 
only to the mode of payment of the mortgage 
money, evidence with respect to such oral agree¬ 
ment is admissible: 9 All. 392; 11 C.L.J. 39; 
25 C.L.J. 500 and A.I.K. 1928 Mad. 233, Foil. Lut 
where such oral agreement purports to change the 
character of the mortgage also, the evidence is 
inadmissible. 110 lad. Cas. 2b 1 (Lah). 

-S. 92—Transfer of Property Act, S. 59— 

Mortgage —Mortgage-deed unregistered—Mort¬ 
gage is invalid but recitals in the deed are 
admissible to show nature of mortgagee’s 
possession* 

Even tiiough a mortgage not effected by a regis¬ 
tered deed as required by S. 59 is invalid, the 
recitals in the unregistered mortgage-deed are 
admissible in evidence for the purpose of explain¬ 
ing the nature and character ot the possession of 
the mortgagees over the mortgaged property. 100 
lnd. Cas. 346=A.i.R. 1927 All. dll. 

— —S. 92—Mortgage. 

In a mortgage sun lor sale the defendant pleaded 
that plaintiff mortgagee had subsequently orally 
agreed to accept in lull satisfaction of the mort¬ 
gage debt a conveyance of six shops valued at 
Ks. 95,000 and Rs. 7,000 in cash. On tire date when 
the oral agreement was made a sum of Rs. 1,12,000 
was due on the mortgage. 

Held, that the oral agreement amounted to a 
modification of the original contract and was in¬ 
admissible under S. 92 (4>; 42 Mad. 41, Foil. 

K\ 9 , Ca«. 107=1929 A.L.J. 924= A.I.K. 1929 

All. 615 . 


So;,8 

-S. 92 — Mortgage. 

Where ihc niongage-deed provided that interest 
should be paid ai one per cent, per mensem com- 
poundable yearly and the defendant alleged in a 
suit on tiic mortgage that the contract between the 
parties was that only simple interest should be 
paid, 

Held, that the cvidenct in support of the alleged 
oral agreement was inadmissible under Ss- 91 and 
92 ol the Evidence Act. 119 lnd. Cas. 92=27 
A.L.J. 806. 

- S. 92—Mortgage. 

Evidence of a subsequent oral agreement pur¬ 
posing to vary the original registered mortgage- 
deed would be inadmissible under proviso 4 to 
b. 92. 8v Jm!. Cas. 875 = 3 Rang. 243= A.!.R. 1925 
Rang. 322. 

---S. 92—Mortgage—Plaintiff mortgaging land 

with possession out without registered deed— 
Qiai evidence to prove mortgage is not allowed 
but he may sue on title lor possession on 
condition ol returning consideration money. 

Where a plaintiff alleges that possession of im¬ 
movable property has been given to the defendant 
as security lor a loan ol Rs, 1U0 or upwards, but 
without any registered instiument, no oral evidence 
is adipissible 10 prove the transaction. There is a 
maikcd distinction in these cases between those 
relating an inchoate mortgage and an inchoate 
sale, in the latter 11 is open to the party in 
Possession 01 land who has bought without obtain¬ 
ing a rcgistcicd deed ol conveyance to sue for 
specific periorinance ol a contract to sell. But 
there is no right to sue for specific performance 
possessed by a mc/rtgagor vsI 10 has given his land 
m moitgage without Securing his light of redemp¬ 
tion by a icgistcred deed ol mortgage. 8 B.L.R. 334 
(i’.K.jaiid 2 K. 285 (F.B.ff Expl. in such a case, 
it is however, open to the plaintiffs to bring a suit 
based solely on their title, if the defendant admits 
their title and it he fa.Is to prove the contract to 
sell which lie alleges, the plaintiff would be entitled 
to a decree. That decree must be made conditional 
on repaying the money advanced not with the in¬ 
tention of granting piacticaily a decree for 
redemption but by ordering repayment on equitable 
grounds. 1 lie reason why different principles 
apply to the admissibility of evidence to prove a 
contract to mortgage and a contract to sell is that 
in the latter the defendant is entitled to claim 
specific performance and in the former case he is 
not. 94 lnd. Cas. 567 = 4 Bur. L.J. 118 = 4 Rang. 1 
= A.I.K. 1925 Rang. 291 (F.B.). 

-S 92—Mortgage. 

Where a mortgage-deed provides for redemp¬ 
tion within 2 years of the date of the mortgage, a 
party to the deed cannot be permitted to prove a 
verbal promise to allow redemption at any time. 
76 lnd. Cas. 624 = 2 Bur. L.J. 119 = A.I.R. 1923 
Rang. 232 . 

-S. 92—Mortgage. 

Mortgage deeds invalid for want of registra¬ 
tion or by reason of defective registration are ad¬ 
missible in evidence to prove a personal covenant 
to pay. 66 lnd. Cas. 589=11 L-B.R. 148 = A. 1 .R, 
1921 L.B* 34 . 


g-F. V. D.-34, 


i °59 


EVIDENCE ACf (1 of 1872) — S. 92—16. Mortgage. iofio 


-Ss- 92, proviso (4) and 38—Mortgage—Oral 

agreement to take less than what is due—Proof 
of admission in pleadings. 

A subsequent agreement by the mortgagee to 
take less than is due under a registered mortgage 
is an agreement modifying the terms of written 
contract and if it has to be proved, oral evidence 
is inadmissible under proviso (4) to S. 92 of the 
Evidence Act. Where however such an oral agree¬ 
ment is admitted in the pleadings of the other 
party, proof of the agreement is dispensed with by 
S. 58 of the Evidence Act. 42 Mad. 41=35 M.LJ. 
555 = 8 L.W. 522 = 24 M.L.T. 400= (1918) M.W.N. 
719 = 48 Ind. Cas. 158. 


-S. 92, proviso (4)— Registered usufructuary 

mortgage-deed—Subsequent unregistered writ¬ 
ten agreement varying the mode in which rents 
and profits are to be applied by mortgagee. 

Where there is an express and unambiguous 
stipulation in a registered mortgage-deed that the 
profits of the mortgaged property should belong 
to the mortgagee in lieu of interest, it cannot be 
varied or contradicted by reference to priliminary 
negotiations or previous conversations or by evi¬ 
dence of a subsequent unregistered document. 
Effect must be given to the document as it stands 
and it is not open to the Court to treat it as merely 
usufructuary in form but creating a charge in fact. 

35 All. 48=40 I.A. 31 = 17 C.W.N. 233=13 M.L.T. 
182= (1913) M.W.N. 131 = 17 C.L.J. 312 = 15 Bom. 
L.R. 432 = 25 M.LJ. 91 = 17 Ind. Cas. 737 (P.C.). 


-S. 92, proviso (4)—Mortgage — Oral evi¬ 
dence showing payment of a lesser sum in full 
satisfaction. 

Oral evidence is inadmissible under S. 92, pro¬ 
viso 4 of the Evidence Act to prove the defen¬ 
dant’s case that the plaintiff agreed to receive a 
lesser sum in full satisfaction of the much greater 
amount which was due on the mortgages. 44 Bom. 
55=22 Bom.L.R. 39=54 Ind. Cas. 689; also 42 Mad. 
41=35 M.L.J. 555=48 Ind. Cas. 158. (F.B.). 


-S. 92, proviso (4)—Mortgage—Oral agree¬ 
ment to forego interest—No discharge—-Con¬ 
tract Act, S.63. 

An oral agreement between a mortgagor and a 
mortgagee whereby the latter agreed to forego 
interest for three years in consideration of the 
payment of principal sum in a lump within a cer¬ 
tain date is inadmissible i'n evidence. There being 
no payment of the principal money, S. 63 of the 
Contract Act did not apply.343 Ind. Cas. 913. (L.B.). 


—“S. 92, proviso (2)—Mortgage—^eiauit 
payment—Agreement to take possession. 

S. 92 is no bar to the proof of an agreem 
between the mortgagor and mortgagee that on 
default of the mortgagor to pay the mortg 
money on the due date the mortgagee was to t 

the mortgaged property. 25 C.l 
560=40 Ind. Cas. 371* 


92 , proviso (4)—Registered mortgage- 
Agreement to take lesser sum—Inadmissible. 

S. 92 (4) precludes evidence of an oral agreemer 
r? re£ £» l n ^n £ e S ,st ered Contract. 32 M. 281- 9 Inr 
Cas. 340; Ref. 23 M. 92; 23 B. 348; 30 M.231 Dis^ 
An agreement whereby a lesser amount was agree 
to be taken or a different period was fixed in re^oec 
of a registered mortgage would be a vari a Uon P n 
the terms and would fall within S 9 ? a 0 

registered, cannot be cancelled or rescinded ^fthe 


orally or by an unregistered endorsement on the 
mortgage-deed reciting that the bond was cancelled 
and returned as the amount due was paid. 37 C. 
589; 19 M. 288; Ref. 27 Ind. Cas. 269. (Mad.)* 

-S. 92 , provisos (2) and (4)—Mortgage by 

conditional sale—Conversion into usufructuary 
mortgage—Admissibility of oral evidence. 

Where evidence was adduced to prove that a 
mortgage by conditional sale was by agreement 
turned into an usufructuary mortgage, Held, 
that the alleged agreement was not in the nature of 
one contemplated by proviso 2 to S, 92 and hence 
evidence of such an agreement was inadmissible 
and also that as the mortgage was registered, no 
such agreement could be proved except by means 
of a registered instrument under proviso 4.14 O.C, 
321 = 13 Ind. Cas. 813. 


0 

•S. 92, proviso (4)—Mortgage—Rescission 
—Parol evidence. 

Parol evidence of an agreement between the 
parties to a mortgage-deed to consider the mort¬ 
gage as at an end is not admissible under S. 92 (4)'. 
32 Mad. 281 = 5 M.L.T. 84 = 19 M.LJ. 280=2 Ind. 
Cas. 612. 

-S. 92, proviso ( 4 )—Unregistered agreement 

— Mortgage. . 

A, B, mortgaged certain property to the plain¬ 
tiffs. C the third co-sharer died and his widow 
mortgaged her one-third share except a certain 
village to the plaintiffs. It was alleged by C’s heirs 
that there was an arrangement agreed upon after¬ 
wards by which the mortgagee was to take the 
profits of the village B and utilize them to repay¬ 
ments. Held, that the agreement was admissible 
in evidence and that the S. 92 (4) of the Evidence 
Act did not apply* 10 Ind. Cas. 196 (Oudh). 

-S. 92 —Mortgage deed—Variation of terms 

—Mode of payment. . - 

After the execution of a mortgage deed, the 
parties thereto arranged that the mortgagee would 
be placed in possession and authorised to receive 
the profits in satisfaction of his dues under the 

mortgage: .. ' 

Hei^—This was not an agreement contradict¬ 
ing, varying, adding to, or subtracting from, the 
terms of the original contract but merely 
ing means for the satisfaction of the bond, an# 
could be proved by oral evidence. S. 92 °V he n tf[c‘) 
dence Act did not apply. (1897) 9 A* 392» C 188 .' 
11 C. 486 and (1895) 18 A. 168 Foil. (1909) H C.LJ* 
39=2 Ind. Cas* 13. 

17. Negotiations. 

- s. 92 — Negotiations — Correspondent* 

before the completion of mortgage—Adm s 
sibility to vary the terms. 

Letters between the parties Wfltten 
months before the completion of the mortgag 
inadmissible in evidence to contradict, . 

add to the terms of the mortgage-deed. Ibey 
constitute evidence of negotiations. .A.l'K 
Lah. 1024=149 Ind. Gas. 1124. jj 

-S. 92—Negotiations. .u- 

The true construction of a document caD! "*j I .“ 
varied by extraneous evidence as to the 
tions which led up to the contract. 41 Lahj, 

(P.c.), Foil. 107 Ind. Cas. 201 = A.I.R. 1928 
182. 
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-g. 92—Negotiations—Ural evidence re¬ 
garding what took place at the time of the 
deed is not admissible. 

Where the question was whether two documents 
constituted a completed contract or not. 

Held, oral evidence to show what actually 
took place on the occasion when the parties en¬ 
tered into the agreement relied upon by the plain- 
tiff is irrelevant and in admissible. 71 Ind. Cas. 763 
= 17 M.L.W. 572 = 50 I .A. 25 = 37 C.L.J. 440=3. 
M.L.T. 175 = 25 Bom. L.R. 531 =47 Bom. 335 = 28 
C.W.N. 73=4 L.R.P.C. 84 = .A.I.R 1923 P.C 47 = 
44M.LJ.608 (P.C.). 

-S. 92—Negotiations—Lease deed defective 

—Prior correspondence is admissible. 

Where the lease is defective in not giving suffi¬ 
cient description of the property to identify it, 
the parties have to fall back on extraneous evi¬ 
dence. The Courts can take into consideration 
correspondence which passed between the parties 
prior to the lease. 69 lnd. Cas. 647 = 20 A.L.J. 
907 = A.I.R. 1923 All. 53. 

-S. g 2 —Negotiations—Draft deed prepared 

before execution of document—Admissibility of. 

Draft b prepared long before executing documents 
are inadmissible to construe documcts which are not 
ambiguous. 25 M.L J. 637 = 31 Ind. Cas 543. 

-S. 92—Negotiations—Evidence of—Written 

contract. 

Evidence of prior negotiations is not admissible to 
vary the terms of a lease-dced in writing or to show 
that a smaller area alone was leased. 41 Cal. 493 = 40 
I.A. 223 = 18 C.W.N. 66 = (i 9 i 4 ) M.W.N. 1 = 15 M.L.T. 
68=19 C.L.J. 95 = 26 M.L J. 25= 16 Bom. L-R. 42 = 
21 Ind. Cas. 750 (P.C.). 

-S. 92—\egotiaiions—Lease—Boundaries and 

area—Statement of—Evidence of prior negotiations to 
show extent leased. 

The construction of a registered kabuliyat as regards 
the land included in the lea*e could not be varied by 
evidence of the negotiations which led to the contract 
or by extrinsic evidence that the area within the boun¬ 
daries specified in the kabuliyat was different. 41 Cal. 
493 = 40 I. A. 223 = 26 M.L. J. 25 = 15 M.L.T. 60=19 
C.L.J. 93 = 18 C.W.N. 66 = (iqi4) M.\V N. 1 = 16 Bom. 

L. R. 42=21 Ind. Cas. 75b (P.CJ. 

- S. 92 —Negotiations — Express agreement— 

Terms not to be varied by evidence of preliminary 
negotiations. 

Where there is an express and unambiguous stipula¬ 
tion in a rnortgage-deed that the profits of the mortgaged 
property should belong to the mortgagee in lieu of 
interest, it cannot be varied or contradicted by reference 
to preliminary negotiations or previous conversa¬ 
tions. Effect must be given to the document as it 
stands and it is not open to the Court to treat it as 
merely usufructuary in foim but creating a charge in 
fact. 35 All. 48=40 I.A. 31 = 17 C.W.N. 233 = 13 

M. L.T- 182 = (1913) M.W.N. 131=17 G.LJ. 312=15 
Bom. L R. 432 = 25 M. L. J. 91= 17 Ind. Ca s . 737 
(P. C.). 

18. ' Oral agreement. 

— 8 91, proviso (3)— Oral agreement suspending 
implementing of agreement to sell—Admissibility. 

. f’ke defendant executed an Isar chitti in the plain¬ 
tiff s favour acknowledging receipt of a certain amount 
aud promising to get a registered sale-deed executed 
when the balance is paid. In a suit by the plaintiff 


for specific performance the' defendant pleaded that 
there was an oral agreement under which the plaintiff 
should execute a deed of reconveyance before the exe¬ 
cution of the sale-deed by him. 

Held, that the oral agreement was not one to defeat 
a deed of sale or to vary the terms thereof but was 
clearly a condition precedent to the implementing of 
the terms contained in the Isar chitti and was there¬ 
fore admissible under proviso (3; of S. 92 of the Evi¬ 
dence Act. I. L. R. (1948) Nag. 900= A. I. R. 1949 
Nag. 15=1948 N.L.J. 328. 

- S. 92, proviso 2—Oral agreement—Agreement 

for reconveyance of property sold—Oral evidence 
of— Admissibility — Considerations. 

Where a sale of land is in truth a mortgage, the 
vendor cannot c'aitn i-pecific perfoimancc of an 01 al 
agreement t-> lcconvey, loi in that ca.^e the 01 al agree¬ 
ment would obviously contradict the terms ol the 
deed and evidence ol such agreement cannot be let in. 
But where there is an outright sale on oral agreement 
that upon the happening ol a certain event it was to 
be followed by a reconveyance of what has been sold 
the oral agreement cannot be held to contradict, vary, 
add to or subtract from the terms of the sale-deed. 
To add a stipulation which is quite unconnected with 
the terms of sale is not an addition of the kind struck at 
by S. 92 of the Evidence Act. Accordingly, 01 al evi¬ 
dence is admissible to prove such agreement though it 
may be contemporaneous with the original sale. 50 
Bom. 566 (F. B.) and the view of Mating Ba in 1927. 
1927 Rang 314, approved. 75 I.A. 282 = 1.L.R. (1949) 
Mad. 487 = 51 Bom. L.R. 9j2 = A.I R. 1949 P.C. 32 = 
62 LAV. 14=1948 A.L.J. 479 = ( 1 949 ) 1 M. L.J. 97 
(P.C.). 

-S. 92—Oral agreement to set-off rent due by 

mortgagee against interest due by mortgagor— 
If can be proved. 

Where the mortgagee under a simple mortgage 
happens also to be a tenant of the mortgagor, and the 
former sets up an oral agreement between him and 
his mortgagor that the rent due by him for the land is 
to be set off against the interest due to him from the 
mortgagor, there is no bar to the proof of such an 
agreement. I.L.R. (1946) All. 357 = 225 Ind. Ca6. 
482 = 1946 AAV.R. (H.C) 50=1946 A.L.W. 5=1946 
O'.W.N. (H.C.) 5 = A.I.R. 1946 All. 283. 

— —S. 92, proviso ( 4 ) —Oral agreement—Distinct 

subsequent oral agreement—Contract appointing plain¬ 
tiffs as sole agents for sale of defendants* gocd6 on 
commission basis—Contract providing for reduction of 
rate of commission by mutual consent—Rate reduced 
by oral agreement—Agreement held was not distinct 
subsequent oral agreement modifying terms of contract. 

Where a contract by which the plaintiffs were appoin¬ 
ted sole agents of the defendants for the sale of tluir 
goods on commission basis, itself provided that the 
parties would be at liberty to jeduee the rate of com¬ 
mission by mutual consent and the rate of commission 
was subsequently reduced by an oral agreement; 

Held that the oral agreement to reduce the comm is 
sion wa6 not a distinct subsequent oral agreement 
modifying the terms of the contract but was a compli¬ 
ance of the terms of the contract and, therefore, it 
could be proved by oral evidence and not only hy a 
registered document. 224 Ind. Cas. 273=1946 A.W.R. 
(H.C.) 6ig=A.I.R. 1946 All. 489. 

- S 92 —Oral agreement — Fraudulent transac¬ 
tion between parties — Party defrauded can go 
outside the document to prove fraud. 

Evidence of an oral agreement is admissible for the 
purpose of proving the fraudulent character of th^ 
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transaction between the parties. Evidence of fraud can 
be off'red by a person who hirmell may be a victim ot 
fraud. Hence, in a case where a deed of surrender is 
obtained iraudulfutiy from a person, ihe person deman¬ 
ded can go outride the document to prove the alleged 
fraud- A.I.R. 194.5 Pat. 311=24 pat. 2jo. 

' S. 92, proviso 4—Oral agreement — Original 

contract to pay rent in kind—6 ib.-equent oral agree¬ 
ment to pay it in cash, if can be proved to vary 
original contract. 

It is open to the defendants under proviso 4 to S. 92 
Evidence Act, to show that the contract evidenced by a 
pattah had been varied by a subsequent oral agree, 
ment. Since a contract of this kind is not required by 
law to be in writing, and a contract of die >ear 1830 
(1237 B.S.J would not, in any event, have been regis- 
teird, as the Registration Act was not passed until the 
year 1864 and since the defendants have consistenty 
maintained that there was an oral agre-ment that rent 
was to be payable in cash only, it must be inferred 
that the rent was payable in cash only. A.I.R. 194.3 
Gal. 563 = 76 C.L J. 251 = 209 lad. Cas. 292. 


S. 92, proviso 3—Oral agreement that amount 

under pro-note is payable only after accounts and il 
something over that amount is found due—Admissibility. 

Section 92, Proviso 3 does not permit the terms ol 
a written contract to be varied bv a contemporaneous 
oral agreement. A contemporaneous oral agreement 
that a sum advanced and acknowledged in a pro-note 
is payable only after accounts have b< en taken and it 
is lound that something over and above the sum men¬ 
tioned in the pro-note is due from the promisor, i 6 an 
attempt to alter the express terms of the written con¬ 
tract embodied in pro-note and is not admi>sible 

r?fi Cr on« 2 r R * 1943 Siud 6 7 =i -L.R. (1942) Kar. 
516 = 208 Ind. Cas. 51 . T 


-S. 92—Oral agreement. 

Oral agreements must be proved by clearest and 

ra °n satisiaetory evidence of credible witnesses, (’ail 
43 P.L.R. 97 . 

S. 92—Ora! agreement modifying registered 
Contract af lease is inadmissible. 

Subsequent oral agreement modifying a previous con¬ 
tract of a month to mouth lease which is registered, is 
not admissible m evidence. A*LR. 1939 p a tv 428 = 
6 B. R. 148=185 Ind. Gas. 284 . 

S. 9a—Oral agreement. 

The parties to a conveyance would not be prevented 

; r °?u P,OVlng ^ exl,,tence ol a separate oral agreement 
o the effect that the vendee would proceed no lur- 
ther in Ihe prosecution of his claim for certain money 
debts not specified in the deed. A.I.R. i 93 q p at . 

t" a~£ B ' R * 537 =»tiPat. 3»« = ai P.L-T. 138 = 181 

Inci. Uas, 1 


-S. 92—Oral agreement—Usufructuary mort 

gage—Oral agreement—Evidence— Admissibility 

Plaintiffs had a holding which they granted by wa> 
of usulructuary mortgage to the defendant. Unde 
. registered ijara, the defendant - ijaradar wa- 
hable fer rent. ibc ijara was of the year 1928 
The plaintiffs brought an action stating that thev 
been sued by the landlords for theycars ^ and 
1930 and sought to recover the rent they were mad 
liable to pay for the defendant. The defeXu 

s-s? fiist •■."“c.K.vr, “r 

EV.7 £3"i >~; s? t «■" 

from the plaintiff; V hlch Xvrrc due 


Held, that the oral agreement alleged came underthe 
first sub-clause of S. 92 , Evidence Act, as it varied 
the terms by reason ol the fact that, whereas under 
the written agreement the deleudant was liable, 
under the oral agicement, the plaintiffs were liable. 
The oral agreement was, therefore, inadmissible. 
A.I-R. 1939 Pat* J 42 = 5 B.R. 202 = 179 *ud. Gas. 172 . 

-S. 92 — Oral agreement — Oral agreement 

paying amount of consideration stated in sale- 
deed — Admissibility — Collateral distinct oral 
agreement on which deed is silent—Evidence as 
to, if admissible. 

Ev.dence to vary the amount of consideration men¬ 
tioned in a registered sale-deed is inadmissible, and if 
such a course w as peimusible, the protection afforded 
by S. 92 , Evidence Act would be completely nullified. 

But evidence may be given of a distinct and 
separate oral agreement upon a matter on which a 
written contract is silent, and a paity is entitled to 
enforce the same. Whether the oral agreement pre¬ 
cedes or be contemporaneous with the agreement, is 
of no consequence, provided it be on a distinct 
collateral matter. (’ 37 ) 169 lud. Gas. 1002=41 C.W. 
N. 734= 6 5 C.L.J. 225 . 

- S. 92, proviso 3 — Oral agreement pleaded 

directly contrary to contract—Admissibility. 

If the oral agreement pleaded is directly contra¬ 
dictory to the teims of the contract ltseli which has 
been reduced to writing and does not form a condi¬ 
tion precedent to the attaching ol any obligation 
under the contract, it is not admissible in evidence. 
Consequently, where the contract is to execute a 
deed ol release *• whenever dcsiied by you” and not 
“ whenever desired by you alter the mortgage has 
been dn>chaigid,” the executant cannot subuequendy 
6 et up au 01 al agreement that the release deed was 
to be given only when ihe entire mortgage-debt was 
dibCharged as it does not come within proviso 3 to 
S. gu. Evidence Act, and hence not admissible in 
evidence. A. I. R. 1937 Mad. 124=71 M.L.J. 599 = 
1936 M.W.N. 1238=44 M.L.W. 749=189 lathCaa. 12 . 

-S. 92 , proviso 2—Oral agreement—Document 

not requiring great formality silent on particular 

muttbr —(jrdi evidence ert Separate oral agreement. 

In considering whether or not proviso 2 to S. 92 , 
Evidence Act, applies the Court shall have regard to tfie 
degree ol loimonty of the document. Where the docu¬ 
ment is a mere contract, it does not require any great 
formality, and, in lact, the document cannot be con¬ 
sidered as a particularly lormal document at all and 
theieloie under proviso 2 ol 8 . 92 , Evidence Act, oral 
evidence is admissible to prove the existence of any 
separate oral agreement as to any matter on which the 
document is silent and which is not inconsistent. A»I»R* 
1936 All. 717=1930 A.W.R. 1216 = 105 Ind. Cas. 473 * 

—;—S. 92, proviso 4-oral agreement operating to 
discharge or satisly the mortgage — Admissibility. 

Section 92 proviso 4 of Evidence Act does not preclude 
the adrai 6 >ibility 01 oral evidence to prove a transaction 
or contract which satnfies or oitchaiges the obligation 
created by a registered mortgage deed. 

Where, in a suit on a mortgage, the defendants 
pleaded that it was arranged between the mortgagee 
and them&eives that the lormer should enjoy oneol 
the mortgaged preperties for a period of five years in 
satislactiun ol the mortgage debt and that the mort¬ 
gagee was accordingly let into possession of the am* 
item and the mortgage had accordingly been discharged* 

■ H 
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Held, that the agreement pleaded was admissible In 
evidence, as it operated to discharge the mongage. 

A.I.R. 1036 Mad 380=1936 M. W. N. 205=162 Ind. 
Cas. *3 (2). 

-g, g2—Pre-decree Or»I agreement not to execute 

decree—Whether ran be pleaded in bar of execution. 

The rule enacted by S. 92 of the Evidence Art is a 
rule excluding evidence of oral agreement varying the 
teims of certain don merits, and it implies that but for 
such exclusion, the agreement could in law vary the 
terms. Section 02 cannot be construed so a* to in¬ 
clude, decrees within its purview. An agreement not to 
execu'e a decree does not vary its terms and where the 
agreement pleaded is not one to which all the parties to 
the decree but only some of them are parlies, S. 92 does 
not apply. 

An oral agreement subsequent to the filmg of the 
suit and prior to the passing of the decree can be pleaded 
in execution, and the executing crurt can determine 
whether the agreement is true but this covers only api ce¬ 
ments which relate to execution and not to agreements 
which a'taek the decree itself. A.I.R. 193^ Mad. 860 = 

42 M L.W. 365= 103^ M W.N. 906— 69 M L J. 451 = 
58 Mad. 994=158 Ind. Gas. 187 (^F.B). 

-S. g2— Oral agreement. 

Sertion 02, bars oral « v dence to prove an agree¬ 
ment to take less than what is due under a promissory 
note. The criterion does not lie in whether the subse¬ 
quent agreement is by law required to be in writing, but 
it lies in whether the original contract, grant or dis¬ 
position of property, the terms of which the subse¬ 
quent oral agreement is meant to rescind or modify is 
by law required to he in writing. A.I.R. 1935 Rang. 
188=156 Ind. Cas. 743. 

-S. 92 , proviso 3 —Oral agreement. 

Oral agreement must be a condition precedent to the 
attaching of any obligation under the instrument. (’34) 
1934 M.W.N. 1129. 

■——S. 92 —Oral agreement. 

Consideration for sa e deed, certain amount and oral 
promise to do something: 

Held, oral agreement on which claim was based 
could not be prqv<d under S. 92. (’34) 1934 M. W. N. 
4R0. 

-S. 92, proviso 4 —Promissory note—Oral agree¬ 
ment to pay in form of transfer of land instead of 
money —proof—Oral evidence. 

Where certain documents state that principal and 
interest on a certain sum of money, mentioned in the 
documents will be paid when required, an agreement 
that payment shall be made in the form of a transfer 
of lard, is on the fare of it. an agreement modifying 
the terms of the original contract. The agreement can 
only be considered as an agreement modifying the 
terms of the contract contained in the documents sued 
upon, and S. 92 proviso 4,Evidence Act debars proof of 
such agreement by oral evidence. A.I.R. 1034 Rang. 
228=151 Ind. Cas. 398. 

-S. 92— Oral agreement. 

An oral agreement between parties to a decree vary¬ 
ing the teims of the decree can be proved and the proof 
there of is not barred by S. 02 of the Evidence Act. 
A.I.R. 1933 Lah 806 = 14 Lah. 668=34 P. L. R. 887 = 
145 Ind. Cas. 924. 

-S. 92 — Oral agreement. 

Where, in a O.T F. contract, the evidence showed 
me parties had agreed that the respondent firm 
should leleasethe goods at the Indian Poet and bring 
them tip to Delhi, and that the goods themselves should 
be tendered in Delhi where payment was to be de¬ 
manded, and the sellers had duly tendered the goods; 
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Held, that under proviso 4 to S. 92 of the Evidence 
Act. such an oral agi cement as was set up in this case 
was not prohibit' d. A.I.R. 1933 Lah. 4 r >3 — 34 R L R. 
266=142 Ind. Cas. 413. 

- S. 92, proviso 4— Deed of pale — Oral agree¬ 
ment that deed should not take effect unless 
agreement for re purchase was executed. 

An mal agreement that a registered deed of 'ale 
should be null and void and of no effect until an agree¬ 
ment of rc-Purcha‘C led b c cn executed bv the vendee 
cannot be proved under the provisions of S 92, proviso 

(1) of the Evidence Act. A.I.R. 1933 Rang. 310=148 
Ind. Cas. 193. 

- S. °2— Contemporaneous oral agreement — 

Admissibility 

A party' to a mortgage deed cannot be allowed to 
prove that although, according to 11• e term® there, 
gi tpred mongare-de* d. the whole of the m ^gage-money' 
was payable on demand with interest. tl»e r e was a con¬ 
temporaneous oral agreement between 'he part'es that 
the am' tint would not be pavaHe on demand- hut shall 
be accepted in insta’ments. A.I.R. 1932 AH- 3-\5 - I 93 2 
A.L J. 414=141 Ind. Cas. 114 (2). 

-S. 92 , Proviso 2 —Oral evidence—Gift deed — 

Oral agteement on po nt on which deed is silent— 
Admissibility. 

It is allowable unde r S. 02, Evidence Act, 187?, to 
urce an oral agreement which will have the effect of 
leaving matters otherwise than if they had depended 
on the written agreement alone. 

Where A and his brothers enjoyed a property by 
turns, and A, while he was enjoying it, gifted away his 
sha r e to one of his brothers who pasred a de< d of 
settlenvnt agreeing to pay R«. 12 per month for life to 
A and A instituted a suit aeainst his brother’s widow 
to recover from her the profits of the last year of his 
term alleging that at the time of pas-ing 'he gift deed, 
he had agreed with his brother to receive profits till 
expiry of his term: 

H**ld, that this alleged ora? agreement referred to 
something on which the deed of gift was silent and was 
not ineomistent with its terms and consequently, the 
oral evidence was admissible in evidence. (’32) 3}. Bom. 
L. R. 971 = 139 Ind. Cas. 221. 

- S. 92 , proviso 3 —Oral agreement— “Any 

obligation,’* meaning of—Written contract—Rart ; es 
whether can sho w that thev never came to an agree¬ 
ment - Oral agreement qualifying terms of compromise 
decree. 

The words “any obligation'* under the third proviso 
to S. 92. Evidence Art, mean any obligation wha’ever 
under the contract and not some particular obligation 
which the contract may contain. 

Under S 92, Evidence \ct the parties to a contract 
may not vary a written statement but they may sho w 
that th e v never came to an agreement at all and t 
the signed paper wa« never intended to be 3 rec rd of 
the terms of the agreement, or tint a written contract 
which has no date wa« not intended to operate from its 
delivery, but firm a future uncertain period, or the 
parties never intended the ‘■ign P d paper to he an agree¬ 
ment nnt'1 a condition precedent wa- fulfill d. 

Where two of three judgment debtor, parties to a 
compromise decree set up, on execution application 
being filed an oral agreement with the decree holder 
that they were to be treated as sureties for the third 
judgment-debtor; 

Held, that the separate oral agreement wag not ad¬ 
missible under S. 92. Evidence Act. A.I.R. 1932 Gal, 
328=59 Cal, 106:= 143 Tnd. Gas. 159. 
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-S. 92—Oral agreement. 

Where there has been a n oral agreement before the 
execution of a 6 ale deed, such agreement must be 
deemed to have merged in the sale-deed and other 
evidence of such oral agreement cannot be received 
under S. 92 . A.T.R. 1932 Lah. 276 = 33 P.L.R. 227 = 
137 Ind. Cas. 4 ?. 

-S. 92— Oral agreement. 

The discharge of a mortgage debt by payment and 
receipt of a smaller amount than was due can be 
proved as a fac» if it is separable from any oral 
agreement to vary the terms of the mortgage con¬ 
tract and can be proved without evidence of such an 
agreement. A.I.R. 1932 Mad 141=34 M L.W. 921 
= 136 Ind. Cas. 317 . 


S. 92, proviso 3 — Oral agreement—‘Condition 

precedent’, meaning of—Written agreement for mainte¬ 
nance—Contemporaneous oral stipulation for chastity 
—Admissibility. 

A condition precedent within the meaning of pro- 
r^ci to S. 92 , Evi. Act, is a condition without the 
fulfilment of which there is in effect no written 
agreement at all and no contractual obligation of any 
description. 

In a suit brought by the plaintiff to recover main¬ 
tenance due under an annuity bond executed by the 
defendants, the latter sought to prove a contemporane¬ 
ous oral agreement that the plaintiff should continue 
cha«te m order to entitle her to maintenance: 

Held, that the bond having been acted upon for 
sometime, the oral agreement could not be said to be a 
condition precedent to the operation of the written 
agreement within the meaning of the proviso and so 
was not admissible in evidence. A.I.R. 1931 Bom. 
2 97 — 33 Bom. L.R. 490=132 Ind, Cas' 444 . 


“ S 92—Contract Act, S. 63 —Oral agreemen 

. Mortgage deed—Stipulation for ’higher rate c 
interest on default—Subsequent oral agreemen 
waiving default rate—Admissibility—Actual acccptanc 

of liability* ^ defauIt “Waiver—Discharg 

Section 92 , Evi. Act, does not prevent proof c 
actual waiver of past breaches whether or not this is i: 
pursuance of a promise to waive or not. A promise c 
grace to waive future breaches may be proved bu 
is of no value unless performance has been actuall 
waived. A binding agreement to waive future per 
formance cannot be proved. y 

A mortgage-deed provided for interest at 7 percent 
per annum on the principal amount. Jt furthe 
provided that the mortgagor should pay interest at < 

P I r ann V m m case he committed defaul 
either m the regular amount of interest or in th- 

repayment of the principal amount at the end of tw, 

years. The mortgagor committed default and th. 

questton as to the interest payable was raised in i 

proceeding for apportionment of the compensatioi 

amoum for the land which was acquired uTer th' 

subsequent' ■orTagre^men^ whM" by g °the ^mo^tgaga 

m™T e a n t S th'e a o made ‘"'pursuance of thif agSe. 

temria1ed ,h hv *«* P lcaded wat °ne con 

Si 6 3 of the Contract Act and was ad 

missiDie as evidence of actual remission and ful 

agreement"’ bv‘"th h ” 5 ,* “ eviden “ of a bindin 

Vl .9,. Mad$ h J 

889=6. M.I, J. 5 56 = i 3a Ind Cas 4 . 7 ~ M Mad 


-S. g2— Oral agreement varying terms of 

decree. 

An oral agreement between the parties to a decree 
varying the terms of the decree can be proved; the 
proof of such an agreement is not barred by s! 92 , 
Evidence Act. A.I.R. 1931 Sind 42 = 25 S.L.R. 279 = 
131 Ind. Gas. 710 . 


-S. 92—Oral agreement—Suit based on oral 

promise made at the time of execution of 
acknowledgment—Such oral agreement can be 
proved. 


Acknowledgment is not a document contemplated in 
S. 92 . Where a suit is brought alleging that money 
was advanced on a promissory note and liability was 
acknowledged, but where the plaintiff rests his claim 
not on the acknowledgment, or on the pro-note, but 
on oral promise made at the time of the execution 
of the acknowledgment, S. 92 does not preclude the 
proof of such oral agreement, for a contract of loan 
is not a matter which is required by law to be in 
writing. An agreement to pay the amount found 
due on a particular day which is acknowledged in 
writing, need not be in writing. 127 Ind. Cas. 894 = 
26 N.L-R. 320 =A.I.R. 1930 Nag. 298 . 


9Z—Ural agreement. 


Evidence regarding a subsequent oral agreement is 
excluded not only in cases in which the original 
contract is required by law to be in writing but also 
in cases where the original contract has been regis¬ 
tered, no Ind, Gas. 261 (Lah.). 


-S. 92—Oral agreement. 

A vendee from the mortgagor of a part of the 
mortgaged property can enter into an oral agreement 
with the mortgagee for the redemption of that part 
only and proof of such an oral agreement by which 
money is paid, and that part is redeemed is not 
precluded by S. 92 , prov. 4 . 27 Mad. 368 , Rel. on. 
iT 2 Ind. Cas. 559=1928 MW.&. 537 =A.I.R. 1928 
Mad. 1050 . 

-S. 92—Oral agreement. 


Oral arrangement providing for repayment of the 
mortgage debt from the usufruct of the land does not 
amount to a lease, nor does it constitute a usufruc¬ 
tuary mortgage, but only a means of discharging the 
debt by putting the simple mortgagee in possession 
of the property and such oral arrangement can be 
proved. 9 All. 392 and n C.L.J. 39 , Foil. 107 
Ind. Cas. 4 i 7 =A.I.R. 1928 Mad. 233=53 M.L.J. 
863 . 

-S. 92 —Oral agreement. 

An oral agreement by which a certain 6 um, due 
under a sale- deed was not to be payable until the 
vendee got possession of the whole land cannot be 
proved under S. 92 . 94 Ind Cas. 302=1926 M.W.N. 
2 og=A.T.R. 1926 Mad. 495 . 

•S. 92—Oral agreement — Contemporaneous 


oral agreement attaching condition precedent 
—Evidence is admissible. 

The true construction to be placed upon S. 
proviso ( 3 ) is that the provisions there of are 
applicable in a case in which any obligation 
the written contract has attached, and that if 
effect of the alleged contemporaneous oral a g re ®V\_ 
is merely to suspend the performance of the obuga* 
tions contained in the written contract, evidence 
such oral agreement cannot be admitted. On 
other hand, it is permissible to adduce evidence 0 
contemporaneous oral agreement under which 

C ties .to the written contract agree that until 
•pening of a certain event no obligation whatev™ 
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under the written agreement should attach, or, in 
other words, that until the condition precedent has 
been fulfilled, the written agreement should be and 
remain inoperative and of no effect, go Ind. Gas. 
59=52 Cal. 677 = A.I.R. 1925 Gal. 1007 . 

-S. 92—Oral agreement. 

Where the deed between the parties is a informal 
document, evidence as regards the special agreement 
alleged by one of the parties is allowable under S. 92 , 
proviso ( 2 ). 86 Ind. Cas. 436 = A.I.R. 1925 Mad. 

1029 . 

——S. 92—Oral agreement. 

Where a deed of lease does not mention the place 
fixed for payment of rent, it is open to the plaintiff 
lessee to snow that it was subsequently agreed between 
the parties that rent was to be paid at a particular 
place. 89 Ind. Gas. 273=8 N.L. J. 81=23 N.L.R. 
26 =A.I.R. 1925 Nag. 281 . 

-S. 92—Oral agreement. 

Under S. 92 , proviso ( 2 ) the existence of any 
separate oral agreement as to any matter on which 
a document is silent and which is not inconsistent 
with its terms, may be proved. This priviso applies 
where the document is of an informal character. 83 
Ind. Gas. 309=7 N.L. J. 25 

-S. 92—Pro-note—Oral agreement prior to pro¬ 
note but written down subsequently that amount 
was not payable till a certain event—Evidence of 
agreement admissible. 

Respondent sued appellants on a promissory note. 
Appellants admitted execution of the note but pleaded 
inter alia that under an oral agreement prior to pro¬ 
note which was embodied in a written instrument 
after the pro-note the amount was not payable until 
the accounts of a certain partnership had been settled. 

Held, that the finding that the written instrument 
was signed some days after the promissory note did not 
warrant the exclusion of evidence of the oral agreement 
which was alleged to have been made some time before 
the written instrument came into existence. 88 Ind. 
Cas. 336=4 Bur. LJ. 38 = A.I.R. 1925 Rang. 256 . 

-S. g 2 —Oral agreement. 

A entered into an agreement with P for the supply 
of timber. A agreed to advance Rs. 5,000 to P “on 
such securities as thought suitable”. P offered his 
brother H as surety and he was accepted. Rs. 2,500 
was advanced to P who signed a promissory-note for 
the amount, H also signed this note. Some ten days 
later, a further Rg. 2,500 was paid to H on behalf of 
P who was away in the jungle. H alone signed a 
promissiory-note for this sum. The contract with P 
was in writing but the evidence as to the part of H in 
the transaction was purely oral. 

Held, that oral evidence was rightly admitted under 
proviso 3 to S. 92 of the Evidence Act for the purpose 
of showir g that H’s liability on the second pro-note 
which was solely signed by him, arose only on P’s 
failure to pay the amount. 10 L.B.R. 366 and 19 
Mad. 368 , Foil. 84 Ind. Cas. 1012 = 2 Rang. 482 = 
A.I.R. 1925 Rang. 83 . 

S. 92—Oral agreement—Agreement complete 
in itself—Oral evidence is not allowed to supple¬ 
ment it. 

A contract for sale of land was entered into on 15 th 
January, 1920, by means of a writing appearing in the 
books of one Chanbasappa. It was signed by both 
parties and witnessed. The defendant said that the 
a 8 rc c*nent appearing in the book did not contain the 
whole of the agreement arrived at between the parties 
Ppt there wa* oral agreement that if anybody else 


per chance offered more than Rs. 500 to the first 
defendant above the agreed amount before the expiry 
of the period in the agreement, the agreement with the 
plaintiff was to be treated as null and void. 

Held, that the evidence about the oral agreement 
is not admissible. 

It may very well be that a writing may be an 
imperfect agreement of which a Court cannot decree 
specific performance, but if on the face of it contains 
all the terms which would entitle it to be considered as 
a perfect agreement which could be enforced, then 
undoubtedly no parol evidence could be adduced so as 
to alter or add to its terms unless they came within one 
of the provisos of S. 92. 76 Ind. Cas. 2i5=A.I.R. 

1923 Bom. 236. 

-S. 92 — Oral agreement. 

Defendant leased his absolute occupancy field to the 
plaintiff for a term of seven years without land-lord’s 
consent: the land-lord brought a suit against them to 
cancel the lease. As the plaintiff and defendant, 
were bound to fail as against the land-lord, the 
lease was given up and in its place, the defendant the 
tenant, executed in favour of the plaintiff, his sub¬ 
tenant, a scries of six bonds, undertaking in lieu of 
the lease to pay off the lease money by giving an instal¬ 
ment of 12 khandis of wheat every year. The defen¬ 
dant pleaded that the real arrangement between the 
parties was that in order to pay off the lease money 
the defendant should cultivate his own tenancy land but 
should give half the produce every year to the plaintiff 
who had been his sub-tenant, and that the plaintiff 
should pay him half the rent every year. It was 
alleged that in order that the land-lord should not 
be aware of this arrangment, the bonds were executed 
in the form in which they stand. The bonds are des¬ 
cribed in the defendant’s pleadings as “security” for the 
real oral agreement. 

Held, that the agreement “ w as not a condition prece¬ 
dent” for thr enforcement of the bonds nor can the 
bonds be regarded as “security’* for the carrying out 
of the oral agreement, and that the attempt to 6how 
that the agreement was not what it purported to be 
but something different is directly against the provisions 
of S. 92 and i6 not covered by proviso (3). 71 Ind. 

Cas. 477=6 N.L.J. 21= A.I.R. 1923 Nag. 135. 

-S. 92—Written agreement incomplete—Supple¬ 
mentary oral agreement can be proved. 

Where the plaintiff’s evidence proved that the 
written agreement about supply of consignments by 
defendant was incomplete and that there was a supple¬ 
mentary oral agreement, 

Held, it would not be inconsistent with the terms 
of the document that there should have been an agree¬ 
ment that the consignments should be sent when the 
plaintiff ordered or requested that they should be 6cnt. 
70 Ind. Gas. 844=A.I.R. 1923 Nag. 46. 

--S. 92—Oral agreement. 

It is not to be thought that it is intended by the 
proviso (3) to permit the terms of a written contract 
to be van- d by a contemporaneous oral agreement. 
Having regard to the illustrations (b) and (j) the 
proper meaning of proviso (3) is that a contemporaneous 
oral agreement, to the effect that a written contract 
w as to be of no force or effect at all and that it w as to 
impose no obligation at all until the happening of a 
certain event, may be proved. 66 Ind. Cas. 131=44 

411.421 = 20 A-L-J- 247 =A I-R- 19 25 ? AH. 262 . 



1071 


EVIDENCE ACT (I of iSy'*) — & a 92—18. Oral agreement. 


-S. 92—Evidence of oral agreement explaining 

document h admissible. 

The interlineated words and figures in an ikrarnama 
were written after it had been signed by the defendant. 
The plaintiff’s allegation was that there was an agree, 
ment made before the execution of the ikrarnama 
which justified the additions to the document which 
do not alter it in the least but merely explain it. 

Held, that the plaintiff would he entitled to produce 
oral evidence of the oral agreement. 12C P.LT*. 3?; 6 
N.L.R. r, Foil.; 44 Cal. 154, Foil. 68 Ind. Cas. 263 
= A.I.R. 1922 Nag. r 91 . 

- S. g 2 —Oral agreement— Substituted oral 

agreement—Party setting up must prove that tlie 
other party had the understanding that both 
parties were proceeding on a new agreement. 

When parties, who have hound themselves bv a 
written agreement, depart from what has been so 
agreed on in writing and adopt some other line of 
conduct, it is incumbent on the party endeavouring to 
enforce a substituted verbal agreement, to show, not 
merely what he understood to be the new terms on 
which the parties were proceeding but also that the 
other party had the same under*tanding that bo>h 
parties were proceeding on a new agreement, the terms 
of which they both understood. 64 Ind. Cas. 785=33 
C»L J. 577 =»A.I.R. 1921 Cal. 852. 

- S. g 2 —Oral agreement. 

Absolute promise to pay on demand—Contempora¬ 
neous agreement to excuse promisor from liability if 
certain event happened—Oral evidence to prove such 
agreement is not admissible. 6B Ind. Cas. 758=1921 
M.W N. 636=A.I.R. 1921 Mad. 474=41 M.L.J. 541. 

——S. 92—Oral agreement—Oral agreement about 

payment, modifying written agreement——Payment 
accordingly—Oral agreement or payment can be proved 
but not such agreement as to future payment*. 

Where an oral agreement is made, which in respect 
of the manner of payment rescinds or modifies a con¬ 
tract, grant or disposition of property required by law to 
be in writing or actually written and registered, and 
any payment is made in accordance with that oral 
agreement, whether in complete or partial satisfaction of 
the contract, S. 92 does not exclude evidence of that 
payment or of the oral agreement that explains it. It 
does exclude evidence of the agreement in respect of 

future payments not in accordance with the terms of. 
the instrument. 59 Ind. Cas. 249= 17 N.L.R. 111 = 
A.I.R.. 1921 Nag. 51. 

S. 92. proviso ( 2 )—Arbitration—Oral agree¬ 
ment—Decision of majority is to be binding — 
Proof of. 0 

An agreement in writing to refer certain disputes 
to the arbitrators was made and the award of the 
arbitrators was stated to be binding on the parties to 
the reference. Held, that evidence of an oral agree¬ 
ment to the effect that the parties agreed to be bound 
by the decision of a majority of the arbitrators was 
inadmissible und-r S. 92, proviso (2) of the Evidence 
A„t. 5 O.L-J. 471 ^47 Ind. Cas. 960. 


—S. 92, proviso (4)—Subsequent oral agreement 

A s'iihT en? e ea f |° f ' Mort S a g°r from liabiliry 

A subsequent verbal agreement entered into b^ 

£ hSTKh 8 o a ? d r rt ^° rR ’ the W«e agreeing 
npnnnrti , ^ the mort g a Sors liable only for hi, 

l oin? a S re ° f debt Yontrar 

/ d several liability contracted unde. 

den£ g Th Cd mort S a S e bond is inadmissible in evi. 

a S r cement would be admissible only if it it 

Teller b T y r 0thCr ^trument. 44 Cal 

J C. L. J 24=21 G.W.N. 740 = 34 Ind. Cas. 609 
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-S. 9«, proviso (3> —Oral agreement—Condition 

precedent to the taking effect of a contract in writing 
—Tf admissible. 

Oral evidence is admissible to prove an oral arrange¬ 
ment that a document should take effect only on 
certain condition happening. 9 M. L. T. 450 = 11 Ind. 
Cas. 384 . 

-S. 92 . proviso ( 4 ) —Parol agreement —Assign¬ 
ment of mortgage. 

A oral agreement between a mortgagee and the 
assignee of bis interest whereby the latter was to pay 
the ronsidera’ion for the sale to a third person jo the 
credit of the mortgagee is an attempted rescission of a 
contract required by Jaw to be in writing by a 
subse quent oral agreement which is forbidden by S. 92 , 
proviso (J) and is inadmissible in evidence; nor can 
a suit be based on it. 30 M. 231 ; 32 M. 281 Foil. 
9 M. L. T. 326 = 9 Ind. Cas. 310 . 

-S- 92 — Contemporaneous oral agreement 

and conduct of parties. 

Per Curiam.—The act and conduct of the parties can 
only be proof cither ( 1 ) of a contemporaneous oral 
agreement varying the terms of the registered contract 
or ( 2 ) of a sub'equent oral agreement having the same 
effect. In the former case the evidence is excluded 
by S. 92 of the Evidence Act and in the latter case 
by proviso 4 to S. 02 . 24 C. 20 ; 25 C 603 ; 28 C. 259 
appl; 22 M. 261 foil. 12 C. L-J. 439=8 Ind. Cas. 790* 

-S. 92 (4)—Oral agreement — Satisfaction of 

mortgage. 

Oral evidence of an agreement that a simple 
mortgagee under a registered mortgage deed was to 
take possession and to collect rents and pay the profits 
towards reduction of the principal is admissible. 10 
Ind. Cas. 196 (Oudh). 

-S. 92—Oral agreement modifying terms of 

mortgage;— 

A registered instrument of mortgage takes efffect 
against any oral agreement relating to the hypothe¬ 
cated property and no parol agreement which pur¬ 
ports to modify the terms of the contract of mort¬ 
gage by deducting the amounts recoverable there¬ 
under by taking away the right of sale and by 
providing for the payment of the reduced debt by 
a sale of other property, can be proved, in view of 
the provisions of S. 92. Evidence Act. 3 A. L*J* 
274=1906 A.W.N. 117=28 A. 508. 

——S. 92—Written document—Contemporaneous 
oral agreement—Equitable principles. , 

Where a written document is alleged to be governed 
by a contemporaneous oral agreement, or statement 
of intention, which must be inferred from the 
surrounding circumstances, the court must be guided 
by S. 92 of the Evidence Act, and the court ca ?”°L 
have recourse to those equitable principles which 
enable the Court of Chancery to give relief in those 
caves of which 2 De. G. & J. 98 and 4 De. G. & J* 
16 are examples. 7 Bom. L. R. 669=30 B. 119 - 

-S. 92, (4) — Oral agreement—Usaftnchi* 1 ^ 

mortgage — Discharge by mortgagee of part—-Oral 
agreement between mortgagee and some representa¬ 
tives of mortgagor—Proof—Rescission of contract. 

An oral agreement by which a usufructuary. mort¬ 
gagee stipulated for the di‘Charge of a portion Oj 
the mortgaged properties by receiving a proportionate 
part of the mortgage d**bt from one of the rC P rc ?f*j 
tatives of the mortgagor can be proved provider 
such agreement is between the mortgagee and onC 
of the representatives (but not all) of the mortgagor* 
S. 92 , Proviso 4, concluding part, no application 
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to luch a case. Per Boddam J —The exception at the 
end of proviso 4 to S. 92 of the Evidence Act applies 
to executory as well as to execut' d agreements. No 
contract can be rescinded or modified except by the 
consent of all the parties to it or their representatives. 
Some of the parties to a written contract may agree 
orally, that some one or more cf the parties there to 
may be discharged from it, and the provision to 
S -92 with the exception does not apply to such a 
case and there is no other provision of law preventing 
proof of such an oral agreement from being given. 14 
M. L-J. 218=27 M. 368 . 

- S. 92, (4^ — Oral agreement — Registered 

Kabuliyat — Oral agreement is admissible to 
prove modification;— 

A subsequent oral agreement by which the plaintiff 
would get the money for co‘ts and would make a 
deduction from the rent corresponding to the amount 
received is not admissible in evidence tinder proviso (4) 
of S. 92 of the Evidence Act to prove modification 
of terms of a registered Kabuliyat. 12 C. L-J. 44 2== 

8 Ind. Cas. 792 . 

-S. 92 — Grant, nature of, admissibility of 

evidence as to oral assurances by grantors ;— 

Evidence as to oral assurances given bv the 
grantors at the time of the grant is inadmissible to 
show the perpetual nature of a grant. 22 A. 149 ; 
L. R. 27 I. A. 58 foil. 30 C- 883 . 

-S. 92 (4)—Oral agreement — Remission of 

rent—Subsequent oral agreement to remit rent—Rent 
reserved in registered lease — Agreement, legality— 
Contract Act, S. 63- 

A subsequent oral agreement to remit rent reser¬ 
ved in a registered lease is valid though no oral evi¬ 
dence of it is admissible; and a discharge given for 
a larger amount by acceptance of a smaller amount 
will take effect as much under S. 63 of the Contract 
Act. ( 1902 ) 28 M. 195 . 

- S. 92 ( 4 )— Evidence of subsequent oral agree¬ 
ment varying the rate of rent in a kabuliyat— 
Admissibility of; — 

Evidence of a subsequent oral agreement varying 
the rate of rent payable as mentioned in a kabuliyat 
is excluded by S. 92 . 22 M. 26 foil. (> 901 ) 6 
C. W. N. 60. 

19. Oral evidence. 

- S. 92—Oral evidence — Contract — Written 

contract—Interpretation of— Oral evidence. 

There was a written agreement between A and B by 
which they confirmed “the negotiations already in force 
since sometime between them for the excavation of 
stone and construction thereof by means of machineries’* 
and agreed “not to undertake, directly or indirectly, 
the one to the exclusion of the other, works of a 
similar nature.** The question was whether a certain 
contract undertaken by A to the exclusion of B subse¬ 
quently was a work of a similar nature within the 
meaning of the agreement between them. For this the 
lower court resorted to oral evidence as to what 
formed the subject-matter of the negotiations which 
preceded the written agreement; 

Held, that there was no ambiguity as to the meaning 
of the “words of a similar nature.” They clearly 
referred to works ‘‘for the excavation of stone and con¬ 
struction there of by means of machineries” such works 
being similar to the works which were the subject of 
the negotiations and there was no justification for ex¬ 
cluding such works on the ground that the .means of 
carrying out the works, though it was machinery, was 
machinery which was not discussed during the nego¬ 


tiations. Therefore, resort to oral evidence was not 
justified. A. I. R. 1046 P. G. 50—'2 B. R. 334 = ^1 
L. W. 248=1946 M. W. N. 340 = 222 Ind. Cas. 331 

(P. C.). 

S 92—Oral evidence—Nature of transac¬ 


tion— Oral evidence. 

Where the documents speak clearly for them¬ 
selves there can he no question of considering 01 al 
evidence to show what real nature of the transac¬ 
tion \va«, whether sale or exchange. A.T.R. 1944 
Pesh. 15=1944 Ftsh. L-J. 15 = 212 Ind. Cas. 306 . 

-S. 92 —Oral evidence. 

Evidence of a strong k ; nd is required to displace 
a written doeume nt executed in soh mn form and 
duly registered. Tt carrot he displace d by mere 
oral evielencr. A.T.R. 1940 Nag. 70—1939 N.I.. 1 - 
573 = I.L.R. ( 1941 ) Nag. 669=188 Ind. Cas. 181 . 

-S. 92 , Proviso 3— Oral evidence—Suit on 

hand-note—Defence that amount was earnest 
money paid by plaintiff who had agreed to 
purchase certain property and it was forfeited 
as sale had fallen through bv .plaintiff’s default 

— Oral evidence—Admissibility. 

The proper meaning of proviso 3 to S. 92 , Evi. 
Act, is that the cont< mporancons oral agreement 
to be admissible must be to the effect that a written 
contract was to he of no force at all and was to 
constitute no obligation until the happening of.a 
certain event. In a suit on a promissory note, it is 
open to the defendant to prove that the promissory 
note was not the substantive liability such as it 
would be if given for a loan or for the payment 
of the price of poods sold and delivered but was a 
collateral undertaking or recognition of liability 
arising out of another contract altogether, and this, 
not only urder proviso 3 to ?• 92 of the Evi. Act. 
but also under S. 46 of the Negotiable Instruments 
Act. 

In a suit on a hand-note, the defence taken by the 
defendant was that he had executed the hard-note ns 
an agent on behalf of one from whom the plaintiff 
had agreed to buy certain properties, that the plain¬ 
tiff had pa : d the amount mentioned in the hand- 
note as earnest money fo r bis purchase, that the 
sale had falien through on account of the plaintiff’s 
default and that the earnest money was, therefore 
forfeited, while the hand-note was only a “nominal” 
document executed by the defendant in proof of 
plaintiff’s payment: 

Held, that the defendant was entitled to adduce 
oral ev’drnre in support of his substantial plea. 
A.T.R 1039 Pat. 495 = 5 B.R. 548 = 20 PL.T. 514 = 
181 Ind. Cas. 280 . 

-S. 92 —Applicability—A contracting with B, 

alleged agent of C —Suit on contract against C 

— Oral evidence—Admissibility. 

Section 92 , Evi. Act, contemplates a case only as 
between the parties to the su’t. 

Where in a su : t filed by A against C, on a con- 
rart entered into hv A with B. A alleges B to be 
acting as agent of C, and adduces oral evidence in 
support of his allegation, the evidence is admissible 
and S. 92 does not apply. A.T.R. 1939 Rang. 139 = 
1939 Rang. L R. 622 = 181 Ind. Cas. 846 . 

-S. 92 —Oral evidence to show that written 

contract is not binding—Admissibility. 

Where the purpose of adducing oral evidence is 
not merely to prove a contemporaneous oral agree¬ 
ment whereby the operation of the \vritten contract 


,0 75 


s 

EVIDENCE ACT (I of 187?) — S. 92—19* Oral evidence* 



is to be suspended until the happening of a parti¬ 
cular event but is to show that the written contract 
is not binding at all, that there is no agreement, 
oral evidence is not admissible. A.T.R 1939 Sind 
299= I.L.R. (1939) Kar. 523=184 Ind. Cas. 867. 

-S. 92—Oral evidence to show that document 

executed was never intended to operate as 
agreement—Admissibility. 

Section 92, Evi. Act, only excludes oral evidence 
to vary the terms of the written contract, and has 
no reference to the question whether the parties 
had agreed to contract on the terms set forth in 
the document. So also, S.91, only excludes oral 
evidence as to the terms of a written contract. Oral 
evidence is admissible, therefore, to show that a 
document executed by a person was never intended 
to operate as an agreement, but was brought into 
existence solely for the purpose of creating evi¬ 
dence about some other matter. Even if there were 
no provisos to Ss. 91 and 92, there is nothing in 
either section to exclude oral evidence in such a 
case to show that there was no agreement between 
the parties and, therefore, no contract. A.T.R. 1938 
All. 132=1937 A.L.J. 1352=1938 A.W.R. 8 = 173 
Ind. Cas. 941. 


-S. 92—Oral evidence — Kabuliyat taking 

settlement of two hals of land on certain rent 
per hal admitted—No finding that kabuliyat 
was not intended to be acted upon—Oral evi¬ 
dence to show that one hal was rent-free— 
Admissibility. 

Where a kabuliyat taking settlement of two hals 
of land on certain rent per each hal is admitted 
and it is not found that the agreemeut was not 
intended to be agreed upon, no oral evidence can be 
admitted to show that the tenant was to enjoy one 
of the two hals rent-free. 

Oral evidence may, however, he admitted 
to show that there was no agreement between the 
parties and hence no contract. A.T.R. 1938 Cal. 
356 = I.L.R. (1938) 1 Cal. 48=176 Ind. Cas. 972. 


-S. 92—Oral evidence. 

In a suit for dower, the plaintiff relied on a 
kabinnama mentioning the dower amount but the 
defendant urged that the writing was a sham one 
and that the amount mentioned therein being 
nominal, no effect should be given to it: 

Held, Per Aga Haider. J.—Oral evidence to 
prove the plea was not admissible as S. 92, Evi. 
Act, operated as a bar. 


Per Tek Chand J.—Section 92, operates as a 
bar only when oral evidence is sought to be led to 
vary or modify the terms of an agreement but oral 
evidence is admissible to prove that the agreement 
in writing was not an agreement at all but was only 
a sham and was not intended to be onerativp 

A.I.R. 1936 Lah. 183 = 38 P.L.R. 337= 161 Ind Cas*. 
300* 


S. 92—Oral evidence* 


A document tendered in evidence read •— 
“Rs. 6,901 on account of 100 bags sugar will be paic 
atD to one G by a ‘rashid’ or cheque of Karach 
after one month on Tanuary 22, 1925 ” The nlaintifl 

alleged that Rs. 6.901 was a cash loan/that^ndh 

were dra-v n for that amounf at Karachi anc 

honoured at Karachi and according to custom pre^ 
vailing at D the consideration was shown a« 

Bri fi sh Sl Tn * 7 '■■ hC doc ^ e , n . t » af *er its receipt in 
British In « , was adjudicated by collector pi 


Karachi who treated the document, as bond and 
levied duty on it: 

Held, that the document on the face of it was 
not a pro-note and could not be treated as such or 
excluded from consideration on the ground 
of its being inadmissible in evidence for want of 
stamp. 

Held, also that oral evidence could be given to 
show that the real consideration for the document 
was cash and not delivery of sugar. A.I.R. 1935 
Sind 48 = 28 S.L-R. 266=153 Ind. Cas. 635. 

-S. 92—Oral evidence to disprove the note 

of the Judge about presentation of petition. 

Oral evidence can be given by the petitioner 
suing in forma pauperis to prove that he was 
personally present when the petition was presented 
by his Counsel or that he himself presented the 
petition and the note contrary to that by the Judge 
is wrong. A.I.R. 1934 Lah. 452 (1)=36 P.L.R. 
100 = 151 Ind. Cas. 370 (1). 

-S. 92—-Oral evidence. 

Where in a suit for recovery of rent for five 
years alleged to be due from the defendant under 
a registered lease, the execution of the registered 
lease was admitted by the defendant who alleged 
that he had never taken possession and that there 
was rescission of lease, and the plaintiff objected 
to the admission of oral evidence by the defendant 
to prove the rescission of the lease: 

Held, that the view that the oral evidence was 
admissible was erroneous. A.I.R. 1933 Lah. 278= 
145 Ind. Cas. 176. 

--S. 92—Oral evidence—Written agreement— 

Evidence to prove it to be a sham transaction. 

Under S. 92, Evi. Act, oral evidence is admissi¬ 
ble to prove that an agreement in writing was really 
no agreement at all but was only a sham as it was 
not intended to be operative. Hence, it is open to 
a Hindu widow to prove that an agreement which 
purported to provide for her maintenance was not 
meant to be acted upon but its execution was 
brought about only to secure an acknowledgment 
from her that her deceased husband was an undivi¬ 
ded member of a joint Hindu family, by inserting 
such a clause as a preamble to what was alleged to 
be a deed of maintenance. A.I.R. 1933 Mad. 48=63 
M-L.J. 707=36 M.L.W. 817=141 Ind. Cas. 456. 

-Ss. g2, proviso 1,91—Oral evidence—Con¬ 
tract in writing—All terms not reduced to 
writing—Oral evidence of other terms—Admis¬ 
sibility of—Unilateral mistake caused by inno¬ 
cent mis-representation—Effect. 

A mistake induced by an innocent misrepresenta¬ 
tion of the opposite party is sufficient to bring a 
case within S. 92, proviso 1. 

The plaintiffs agreed to sell to the defendants a 
certain quantity of silver. The note in the plain¬ 
tiff’s books ran in these terms, “sold silver bars 
sixty to D, G (defendants) deliverable on May 30, 
by the hand of D (broker).” The note was signed 
by the defendants* broker on the misrepresenta¬ 
tion of the plaintiffs that it contained all the terms 
of the contract and the defendants* broker did not 
know the language in which the note was written. 
In a suit for damages for breach of contract: 

Held, (1) that inasmuch as the written contract 
did not contain all the terms, Ss. 91 and 92, Evi* 
Act, did‘not apply and it was open to the defen¬ 
dants tQ adduce praj evidence to ProY e tk?t P? 
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price was to include customs duties and that the 
plaintiffs were to obtain the drawback certificate; 

(2) assuming that S. 92 applied, oral evidence 
was admissible under proviso 1 to S. 92, on the 
ground of a mistake induced by the incorrect 
representation of the plaintiffs. 

Per Rangnekar J. —The'principle of Foster v. 
Mackinnon (1869) 4 C. P. 704 = 38 L. J. C- P. 310 = 
20L.T. 887 = 17 W.R. 1105 was applicable to the 
case and the defendants were not bound by the 
contract. A.I.R. 1932 Bom. 151=34 Bom. L.R. 
26 = 56 Bom. 180 = 137 Ind. Cas. 478. 

- S. 92 , proviso 4—Oral evidence—Regis¬ 
tered deed of partnership for fixed term—Oral 
evidence to prove dissolution and payment of 
share. 

When an oral agreement is made which in res¬ 
pect of the mannr of payment rescinds or modifies 
a contract in writing and registered and any pay¬ 
ment is made in accordance with that oral agree¬ 
ment, S.92 of the Evidence Act, does not exclude 
evidence of that payment or of the oral agreement 
that explains it. Therefore, it is open to a partner 
to adduce oral evidence to prove that a partnership 
which has been formed for a fixed period under 
a registered deed had, in spite of the term, been 
dissolved within that period and that he paid the 
share of the other partner. A.I.R. 1932 Nag-42 = 
14 N.L.J. 179=136 Ind. Cas. 874. 

-S. 92 Oral evidence. 

There is nothing in law to exclude oral evidence 
of the discharge or release of a mortgage-deed 
when the plea is that the payment was made 
partly by payment of money, an4 partly by release 
of the debt. A.I.R. 1931 Cal. 667 = 58 Cal. 532=133 
Ind. Cas. 701. 

-S. g2—Parol evidence to show that party 

to contract is mere agent. 

Parol evidence is admissible for the purpose 
of showing that one of the parties to the contract 
had acted as agent for the plaintiffs in making 
the contract and that, therefore, the plaintiffs 
are entitled to enforce the contract on behalf of 
such party as against the other. A.I.R. 1931 
Sind 4=25 S.L.R. 91 = 130 Ind. Cas. 548. 

-S. 92—Oral proof. 

Oral proof cannot be substituted for the written 
evidence of any contract which the parties have 
put into writing: A.I.R. 1923 P. C. 50, Foil. 92 
Ind. Cas. 948=A.I.R. 1926 Cal. 637. 

-S. 92 —Oral evidence. 

Where all the terms of a contract have not 
been reduced to writing, the terms so left un¬ 
written can be proved by oral evidence. 84 Ind. 
Cas. 1021 =3 Bur. L. J. 326 =2 Rang. 575 = A.I.R. 
1925 Rang. 128. 

——S.92—Oral evidence. 

A contract of guarantee by a person signing on 
the back of a negotiable instrument can be esta¬ 
blished by oral evidence as the whole contract 
between the parties is not reduced to writing. 

76 ind. Cas. 282=A.I.R. 1925 Sind 9. 

-S. 92—-Substitution—Oral evidence. 

Oral evidence is not admissible to show that 
a person who has signed a contract personally was 
contracting only as an agent for his principal, 
for the purpose of exonerating the contracting 
party frpnj liability for that would be substitut- 


*©78 

ing a different agreement from that evidenced by 
the writing. Higgins v. Senior, (1841) 58 R.k. 
884, Foil. 63 Ind. Cas. 482 = 45 Bom. 1242 = 23 
Bom. L. R. 767 = A.I.R. 1921 Bom. 81. 

- 8 . 92—proviso ( 6 ) — Description of house 

and site—Oral evidence. 

A sale-deed purported to convey an upstair 
house standing on a certain site, which was 
also described and conveyed. The vendor had 
no upstair house on that site but had one on the 
opposite side of the same street. Held, that parol 
evidence was admissible to show that the house 
intended to be conveyed was the latter upstair 
house. 22 M.L.J. 411 = (1912) M.W. N. 402=15 
Ind. Cas. 223. 

-S. 92, (4) —Oral evidence—Agreement to 

lease—Oral evidence to prove items of agree¬ 
ment not reduced to writing. 

Oral evidence is admissible to prove some 
items of an agreement entered into between 
the parties when some others have been 
reduced into writing in letters exchanged 
between the parties. There is no statute of 
frauds in India and there is nothing in S. 92 of 
the Evidence Act to exclude such evidence. 
(1908) 13 C.W.N. 326 = 4 Ind. Cas. 85. 

-S. 92 , proviso 1, (6) Oral evidence — 

'Fraud ’ — Want or ‘failure of consideration’ 
—Explanation of the language used in rela¬ 
tion to existing facts. 

Oral evidence is not admissible for the purpose 
of ascertaining the intention of the parties in inter¬ 
preting language used in a written document 
which is clear and unambiguous. The fraud which 
under proviso 1 of S. 92 may be proved must be 
fraud which would invalidate the document; and 
subsequent fraud in respect of the document, not 
such as to invalidate it, cannot be a ground for 
admitting extraneous oral evidence. The ‘want 
or failure of consideration ’ contemplated by the 
proviso 1 to S. 92 is a complete want or failure 
of consideration. Proviso 6 to S. 92 does not 
cover facts which are intended to show that the 
language of the document meant the exact 
oppos-te of what it purports to mean’ (19C6) 8 
Bom. L. R. 287. 

-S. 92—Oral evidence to prove that a tran¬ 
saction of sale was exchange—Limitation Act, 
Art. 97. 

Plaintiff and defendants passed sale deeds of 
lands belonging to them on the same date. 
Plaintiff passed it to defendants and defendants 
passed theirs to plaintiff’s sister, the one being a 
consideration for the other. Defendants some¬ 
how retained possession of the property which they 
purported to sell, and those properties were taken 
in execution by the defendant’s creditors. The 
plaintiffs filed a suit to recover possession of the 
lands sold by them, or in the alternative for 
compensation for the loss sustained by them by 
reason of their dispossession. Held, that the two 
deeds professed to be deeds of conveyance, and 
the mere fact that they were mutual deeds of 
conveyance would not make the transaction an 
exchange. Whatever might have been the intention 
of the parties, having regard to S. 92 of the 
Evidence Act, it was impossible to treat the 
transaction as one for exchange. 18 M. 173 foil. 
AIsq that the plaintiff was entitled tp recover 
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money paid upon an existing consideration which 
afterwards fads. (1905) 8 Bom. L R. 283. 

■S. 92—Oral evidence—Recitals—Necessity 


for mortgage. 

In a suit for sale on the basis of a mortgace- 
deed which was executed in lieu of a prior 
mortgage-deed, not produced in the suit, oral 
evidence was admiss’hle to prove the circumstances 
when the mort^ace-decd was executed to show that 
the morf^ace was executed fo r a family necessity. 
10 A.L.J. 401 = 17 Tnd. Cas. 669. 

S. 92 —Oral evidence—Admissibility. 


Where the terms of a bond are clear aud unam¬ 
biguous, parol evidence is not admissible to show 
that it was an assignment of future rent* (1905) 
4 C.L.J. 402. 

-Ss. 92, 99—Parol evidence—Oral evidence, 

admissibility of—Deed of gift, true nature of— 
Parties—Strangers. 

The rule of exclusion of oral evidence embo¬ 
died in S. 92 of the Evidence Act is bmifed in its 
operation to parties to the instrument which is 
sought to be contradicted or varied, and to their 
representatives in interest. S. 99 enahle strangers 
to an instrument to prove the real nature of the 
transaction by parol evidence. Where therefore, 
A purported to make a gift of land to his 
daughter B. it was open to a creditor of X. the 
husband, of B, to prove by oral evidence that the 
transaction was in reality a cale to X and that the 
property was consequently liable to be attached 
and sold in execution of a decree obtained against 
him- (1905) 2 C.L.J. 338. 

-—S. 92—Oral evidence—Deposit—Oral evi¬ 
dence to prove agreement empowering deoo- 
sitee to pay off attaching creditors. 

In a cla m to a set off set up by the defendant- 
depositee. in a suit to recover the deposit founded 
on a receipt executed by the defendant, the defen¬ 
dant offered to prove a separate agreement 
empowering him to pay off the attaching creditors 
out of the deposit, —Held, that the evidence was 

url V- e \ S C 92 'T9 u,d not bar evidence 

prove the object for which the deposit was made 

or to explain the meaning of the words in thp 

receipt. (1904) 9 C.W.N, 178. th 

- -S. 92—Oral evidence to show that an execu¬ 

tant of note was surety—Admissibility. 

Oral evidence is not admissible to show that one 
of the executants of a note of hand signed it only 

“tentof hl * ,iahilit * wa, only tothe 

JC iMdist Th?.,” \! Ure ' y f .° r one y month. 

sibiiitv „ , a 7 wlth re « ard 40 ‘he admis- 

siDility of oral evidence to vary the terms of * 

k ".«™, n u r s. & 

Ev’dmrp A-t. 4 r .w N 155 S r 97 t a , the 
(190.1) 8 C.WN. 101. S ‘ C 27 J - A - 5 8 foil. 

~ lS ‘ 92 T° r ?’ evidence Admissibility of 
No oral evidence is admissihlp 
what purports to be a deed of «* 1 i • p . rove th at 
a deed of gift. Secus*—Oral° 1 '• j e ,s ,n ^ality 
0). A Sale is a mortgage- (2) hatn^' ^ pr °y e; 
was paid for a document while ° ™-?' d * rat,on 
P a »d is admissible. (1900) 28 C. 70. C,tes n was 


•S. 92—Oral evidence—Admissibility—Kabu- 
liyal—Rate of rent—Evidence to show that a 
lower rate has been paid since the date of 
kabuliyat. 

Oral evidence is not admissible for the purpose 
of contradicting a statement made in a registered 
kabuliyat as to the amount of rent, but evidence 
is admissible to show that, as between the land-lord 
and the tenant, the kabuliyat was never intended to 
be acted upon or enforced, or that there was a 
waiver of some of its terms. The evidence that 
s nee the execution of the kabuliyat the tenant paid 
rent at a lower rate than that stated in the kabu¬ 
liyat is admis«ihle to show that the intention of 
the parties was that the kabuliyat from the very 
first was not intended to he acted upon, or that 
there had been a waiver by the parties. (1898) 
6 C.W.N. 242. V 

20. Partition deed. 


-S. 92—Partition deed—Document unregis¬ 
tered—Oral evidence of its terms, admissibi¬ 
lity. 

. Mere lists of property divided, do not form an 
instrument of partition and so would not require 
registration. 

In every case in which a transaction is ultimately 
reduced to writing, negotiations have to be 
carried on ahead of time and ultimately, finality 
is reached before the writing is commenced. 
Ordinarily, these negotiations are carried on orally 
and finality is also reached orally. But if the 
parties intend that the oral contract so concluded 
should not be binding until embodied in a 
document, or even at some subsequent stage agree 
to substitute a written instrument for the oral 
agreement, then the ultimate contract is deemed to 
be contained, in that instrument alone and no oral 
evidence of its terms can be given thereafter. Oral 
evidence is certainly not admissible if the docu¬ 
ment is unambiguous but if there is any doubt 
t’-cn it is prrm : s S ih!e. A.T.R. 1938 Nag. 434-1938 

JJ* , 82 = L L. R. (1938) Nag. 604=178 Ind. 
Cas, 293. 

■■ S. 92—Partition—Deed clear and unambi¬ 

guous—Extrinsic evidence. 

Where, the instrument of partition, is plain and 
unequivocal and where there is no ambiguity, no 
extrinsic evidence of subsequent or contempo - 

r3 wL US * can re ce'ved in construing it. 

Where from the deed of partition an intention to 
lvide is manifest, even if the subsequent conduct 
\ s t ^ lsce P t ’ble of two interpretations, no Court 
ought to hesitate to prefer that which accords with 
hat intention. A.T.R. 1937 Mad. 335 = 0937) 

95 = 19.‘7= M.W.N. 255=45 M.L.W. 114 

— 92 Partition bv unregistered document— 

ract ot partition can be proved by oral evi- 
dence Terms, if can be so proved. 

Where a partition has been effected by a docu- 
1C ^ not be^n registered, the fact of the 
partitjoncan be proved by oral evidence but the 

157Tnd Cas.974! ,tl0nCann0tbe S ° pr ° Ved * ^ 

Adnfi‘«<i?K7r? art r tion T Unre &* stere ^ document— 

hv o 5 rtlt ' on is not by law to be effected 

y a document, and, therefore, S, 91 of the EVh 
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Act, would not bar oral evidence in regard to 
partition. A.i«R. 1933 .Nag. 27U—144 I 11 J. Cas* 312. 

-S. 92—Partition-deed. 

Division ot status can be proved by an unregis¬ 
tered partition deed but status of reunion cannot 
be proved by unregistered deed of reunion where 
deed ot partition is registered. A.i.R. 1919 P.C. 
44, Dist.; A.I.R. 1910 P.C. 104 and A.i.R. 1917 
P.C. 12, Rel. on. 117 ind. Cas. 113 = 51 Mad. 977 
=28 M. L. VV. 919 = A. 1. R. 1948 Mad. 1113 = 55 
M.L.J. 733- 

-S. 92—Partition deed. 

Division of status car. be proved even though 
there is an unregistered partition deed in evidence 
which may be used to determine the nature of the 
possession held by a party. A.I.R. 1922 P.C. 266, 
Appl, 92 Ind. Cas-1028=1926 M.W.N. 45 = A.I.K. 
1946 Mad. 402. 

-S. 92—Partition deed. 

An oral agreement that a partition deed was not 
to be treated as such, but that a iresh formal deed 
was to be executed and registered is admissible 
in evidence. 69 ind. Cas. 564=16 M.L.W. 784 = 
1922 M.W.N. 833 = A.I.R. 1923 Mad. 100. 

-S. 92—Partition deed—‘‘Document*’ means 

valid document—Partition-deed inadmissible lor 
want of registration—Partition can be proved 
by oral evidence. 

The word “document” in Ss. 91 and 92 means a 
valid document. 

A partition may be proved by oral evidence 
although the deed embodying the terms of partition 
cannot be proved lor want of stamp and registia- 
tion: 41 Bom. 466, Foil. 

The provisions of Chapter VI, Ss. 91 to 100, do 
not involve the Courts in the anomalous position 
of deciding that, because there is a flaw in the deed 
pf disposition which prevents the deed being 
proven, they are or same time precluded from hear¬ 
ing the oral evidence as to the disposition. If the 
Courts were placed in this anomalous position 
the fate of a person who has obtained property 
under an unregistered deed of partition would be 
a most Unhappy One, for even though the property 
was his property# hfe would b't rmable t'o prove his 
title against any dishoUesx person who chooses to 
challenge him. A.I.R. 1921 All. 405. 

-S. 92—Partition deed—Right of access— 

Oral agreement. 

Where there is a registered partition-deed 
allotting the several joint properties among the 
different sharer and trie partition-deed, whilst it 
makes special provisions for giving access to other 
portions is silent as to the right of access of a 
paiticular house fallen to the share of a particular 
sharer, the latter cannot set up an oral agreement 
to give him the right, as the same is not admiss.ble 
in evidence under b. 92 of the evidence Act. (1905) 
15 M.LJ. 255 = 28 M. 495. 

21, Pro-note. 

-S. 92 — Pro-note — Agreement postponing 

liability must be proved. 

Per Weston J. —Under S. 92, proviso 3 an oral 
agreement to postpone liability under a pro-note 
which is unequivocal in its terms must the proved, 
and is not to be inferred merely from the 
circumstances that the parties have other delaings 


or from the possibility or even probability that r.l 
the tiinc lie executed the promissory note, the 
proiniSSor had in nnnd that lie was not 11k.eJ> to he 
called upon to discharge his liability until settle¬ 
ment oi other dealings was made. A.i.R. 1943 
bind 67 = l.-L.R. (1944; lvar. 510 = 408 ind. Cas. 51. 

-S. 92—Pro-note—Debt under pro-note if can 

be discharged by book entries. 

Payments can be made and debts discharged by 
book entries, h ev t r unless, these entiles only 
evidence transactions and hence the aeeounts must 
be looked at as a whole. A.I.R. 19-ld bind 67 : 
I L.R. U94*:) Kar. 5l0 = 4U8 Ind. Las. 51. 


-S. 92—Negotiable Instruments Act, S. 46— 

Promissory note — Admissibility of oral 
evidence. 

Where a promissory note is executed by two 
persons, oial evidenee is admissible to prove that 
one ol them signed the note only as a surety. 
A.I.R. 1944 Oudh 2/3=1944 A.W.R.C.C. 58= 1942 
A.W.R. Rev. 20=18 Luck. 81 = 1942 OAY.N.63 = 
198 ind. Cas. 651. 


-S. 92—Promissory note—Oral agreement 

not to make demand until specified condition 
is fulfilled. 

The piomissory note is, by its express terms, 
payable on demand, that is, at once. But the agree¬ 
ment not to make a demand until the specified con¬ 
dition is fulfilled even if oral, has the intention 
and effect ol suspending the coming into force of 
that obi.gation, which is the contract contained in 
the promissory note. Thus the oral agiecment 
constitutes a condition precedent to the attaching 
of the obligation and is within the terms of 
proviso 3 of b. 92, Evidence Act. A.I.R. 1938 P.C. 
198=32 S.L.R. 8lU = (l938) 2 M.L.J. 469 = 48 M.L.W. 
40=1938 M.W.N. 760=1938 O. W. N 731 = 1938 
Rang.L-R. 417 = 4 B. R. 719=19 P.L.T. 749=40 
Bnm. L.R. 1075=175 Ind. Cas. 449 (P-C0. 


_S. 92—Pro-note—Pro-note as collateral 

security—Pro-note unstamped—Suit on original 
consideration. 


In a suit for recovery oi the price of certain 
bullocks, the plaintiff produced a document (hulia) 
and it was idund to have an endorsement on the 
reversb as follows: ‘'One Ox, worth Rs. 179, Itss 
Rs. 8 for an ox given m exchange of Rs* 171 
payable on demand at the rate of Rs. 2 per cent 
per month”: 

Held, that assuming that the endorsement on the 
back of the hulia amounted to a pro-note and being 
unstamped not admiss.ble in evidence, the plaintiff 
was nevertheless entitled to recover the price of the 
bullocks sold by him and it was open to him to 
prove by evidence that the price which the pur- 
ctiascr agreed to pay lor tlie bullocks was Rs. 179. 
(37’) 1937 A.W.R. 324=1937 A. L. J. 360—170 
Ind. Cas. 117. 


_S. 92—Promissory note—Allegation that 

some executants signed as surety tor others— 
Evidence to prove, admissibility of. 

Evidence to prove that the two executants of 
the promissory note signed in the capacity of 
suiety is inadmissible under S. 92, Evidence Act. 
Even where the contention is that one of the 
executants signed as a surety to the knowledge 
of the money-lender, such evidence is madmissi- 
■ bie and where in spite of such an agreement of 
suretyship, the executants sign the document as 
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co-debtors, the agreement amongst the co-debtors 
cannot affect the right of the promisee. A.l.R. 
1937 Rang. 82=168 Jnd. Cas. 477. 

-S. 92—Contract Act, S. 132—Promissory 

note—Joint executants—Plea by one executant 
that he signed only as surety for the other. 

Where the plaintiff sued defendants Nos. 1 and 2 
on a promissory note executed to him by the 
two defendants and the 2 nd defendant pleaded that 
he had executed the promissory note only as a 
suerty for the other to the knowledge of the 
plaintiff and that by reason of the plaintiff’s 
conduct, he, being a surety, was deprived of the 
security against the first defendant and was there 
by discharged: 

Held, that it was not open to the 2nd defendant 
to prove as between him and the plaintiff that he 
was only a surety and that in consequence of the 
plaintiff’s conduct he was discharged. Equitable 
exceptions allowed by Courts of Chancery in 
England to the rule of law enacted in India 
under S. 92, Evidence Act, cannot be given effect 
to in India. A.l.R. 1935 Mad. 643 = 1935 M.W.N. 
525 = 42 M.L.W. 24=156 Ind. Cas. 827. 

-S. 92—Promissory note—Oral evidence to 

show that executant signed it as surety. 

Where a person executes a promissory note in 
his porsonal capacity, oral evidence to show that he 
signed it as surety is not admissible. A.l.R. 1934 
Bom. 39 =35 Bom. L. R. 1197 = 148 Ind. Cas. 260. 


“— s * 92—Oral evidence to prove that one of 
the executants had signed only as surety. 

Where three persons executed a promissory 
note by which they all bound themselves equally to 
pay the money and in a suit on the note, one of 
them pleaded that he had signed only as a surety 
for the others and not as a principal-debtor: 

Held, that evidence to prove such a plea was nol 
admissible in view of the provisions of S. 92 Evi- 

d f? c . e A ’}£' 1933 Lah> 65 =35P.L.R.259 = 

14/ Ina. Las. 785. ... 


•S# 92—Pro-note. 


^ A ft 

Section 120 of the Negotiable Instruments A< 
does not prevent the maker of the promisso 
note from proving-that the note was executed 
pursuance of-an arrangement which- constituh 
a condition precedent to the attaching- , 
obligation under the contract evidenced bv th*> not 

A.I.R. 1933 Lah. 456 = 34 P.L. R. 470=143 Ind Ca 

—■-S. 92, Proviso 3—Suit on promissorv noi 

7 “A? r , eement w *fb third party_Inabilftv°. 

fulfill obligation — Whether condition Drer 

dent — Evidence—Admissibility. P 

, ™ h * rc i n a Suit on certain promissory notes tl 
defendant sets up on agreement binding a th 

L f C !J n a certa,n wa ’y after the defenda 

J - the mone y on contemplated litigatim 

teethe attaching of the obligati uX 

Held, that on these facts, the rnnri;*; 
not precedent but subsequent to the on W2 
that proviso 3 to S. 92, Evidence Art 8atan 
apply and consequently the defrnHo C V wou16 n < 
red from leading evidence onth l ' — S debai 
!932 Lah. 549=3? A.I.I 


-S. 92—Promissory note. 

In a suit on pro-note alleged to have been 
executed by two defendants one of them denied' 
the execution and receipt of consideration and 
averred that he had signed as an attesting wit¬ 
ness. Oral evidence to prove that money had 
been borrowed by both the defendants and that 
defendant having •‘witness” before his signature, 
was one of the executants and not a witness was 
allowed. • 

Held, that the evidence adduced is not at vari¬ 
ance with the terms of the contract which is not 
affected by the word “witness ” before defendant’s 
signature and is admissihle under S. 92. A.l.R. 
1930 All. 709. =128 Ind. Cas.. 768. 

-S. 92 —Pro-note. 

A claim based no a promissory note payable on 
demand cannot be resisted on the ground that the 
amount would be given credit to in the final settle¬ 
ment of accounts between the parties. 124 Ind 
Cas.763 = A.I.R. 1930 All. 529. 


-S. 9 2 —Pro-note—Contract with firm—Note 

by partner in his name—partnership liable. 

Where there is a contract with the partnership 
and a promissory note signed by a partner in his 
own name and not in the name of the partnership, 
as evidence of such contract, all the partners 
will be liable. The principle that only the maker of 
the promissory note can be held liable thereunder 
is not applicable in a case where an independent 
contract is alleged and therefore, the promissee can 
be allowed to adduce evidence as to the indepen¬ 
dent contract. 123 Ind. Cas. 358= A.l.R. 1930 
Mad. 168. 

• • * . ...... f(<*4 

S. 92 Pro-note — Promissory note can be 
proved to be conditional. - 


m a suit on promissory note, the defendant' can 
prove a separate oral agreement that a condition 
precedent to the attaching of any obligation to 
the contract evidenced by the promissory note was; 
that there should not be any obligation attaching 
under it unless there was a final balance- of 
account on certain transactions against the defeti-' 

w w ?, lch A !?* fa ‘ led to pay: A.l.R. 1927- All 
2 ^ 2, vf° All. 213, Diss. from. • 

Asnw.orth, J.—The case is actually no excep¬ 
tion to b. 92, Evidence Act. That section refers' 
to documents which operate by reason merely of 

signature. A promissory note because- it is a 
negotiable instrument and thus partakes of the 
nature of currency before k can operate must 
not only be signed but also delivered. 115 Ind. 

An! 289 = 50 AII> 754=26 A.L.J. 696= A.l.R. 1928 


.... — promissory note — .an* 

evidence 3 " prove his lirni *ed liability by oral 

a A* .J* is °pen to the endorser of 

egotiable instrument to prove that the endorsee 
orauy agreed to recover the amount of the pro- 
te from tne estate of the drawer only. . - ll 

K^n P - ha j ld U Bi | laram , A * C * ~ A Bil1 OF n ° L t0 
Quir ^ d b y 'aw to be in writing and so the 

pervemng contracts thereon such as acceptance 

tr ! ^ se r nt - It J therefore follows that the con- 

tn j- e lmme diate parties to them are subject 

cnntr ° rd, ? ar y ru Ie as to written contracts. The 
contract, by on endorser of a bill or note, 

fnlTv tan J s -° n a differen ‘ footing. It is not 
fully expressed in writing on the document ’ itielf* 
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and certain terms are said to be affixed to it 
either by the Law Merchant or by statute. There 
is, therefore more room for admission of 
parol evidence as to what is the contract repre¬ 
sented by the transaction. Where the endorsement, 
is slienl, it undoubtedly raises a prima iacie 
presumption of law that the liabilities, inter se, 
of successive endorsers are that every prior endor¬ 
ser must indemnify a subsequent one. But this 
is only a presumption and not an express term 
of the contract reduced to writing. And, there¬ 
fore , the rules as to excllusion of parol evidence 
crystallized in S. 92, Indian Evidence Act, do not 
apply. As between immediate endorsers such 
presumption may, in the absence of any other 
well-recognized rule of law or statutory provision 
inthatbehalf.be rebutted by parol evidence; 105 
Ind. Cas. 747 = 22 S. L. R. 249 = A.I.R. 1928 
Sind 50. 

—S. 92—Pro-note. 

It is open to the executant under proviso (3) to 
S. 92, Evidence Act and S. 46, Negotiable Instru¬ 
ments Act to prove that the promissory note is 
executed and delivered only as security for the 
payment of future instalments to a chit fund: 
A.I.R. 1924 Mad. 850, Foil. 107 Ind. Gas. 510 
(Mad.). 

—— S. 92 —Promissory note. 

In a suit upon a pro-note, a Court should not 
allow evidence to show that the pro-note was not 
really executed in the plaintiff’s favour or evi¬ 
dence that the note had been discharged by 
payment to the person really interested: 30 Mad. 
88 (F. B.). Foil. 100 Ind. Gas. 703 = 25 A.L-J. 
402 = 49 All. 457= A.I.R. 1927 All. 463. 

-S.'92—Pro-note—Evidence to vary terms 

of pro-note is not permissible. 

The execution of a pro-note was admitted, but 
the defence was that the money was advanced to 
defendant for the purchase of paddy in pursuance 
of a partership agreement and that there was 
really no loan at all. 

Held, that such a defence was not permissible. 
105 Ind. Cas. 476 = 5 Rang. 520= A.I.R. 1927 
Rang. 327. 

-S. 92 —Pro-note. 

A subsequent oral agreement varying the terms 
of a promissory note as regards its exigibility on 
demand cannot be legally proved. 90 Ind. Gas. 
378«=A.I.R. 1926 Nag. 194. 

-S. 92—Suit on promissory note—Defendant 

cannot prove contemporaneous oral agreement 
exempting him from liability. 

Where a contract is founded on consideration, 
and the party who received the consideration wrote 
down and signed the terms on which he received it, 
it is not open to him to raise the plea that he did 
not agree to those terms. Therefore if in a suit on 
a promissory note to pay on demand, consideration 
is proved, defendant cannot prove a contemporane¬ 
ous oral agreement according to which he did not 
incur any personal liability and was not bound to 
pay on demand: A.I.R. 1922 All. 213; 45 Bom. 1155 
and 45 Bom. 1242, Foil. 90 Ind. Cas. 982=6 Lah. 
411=7 L.L.J. 453=26 P. L. R. 612=A.I.R. 1925 
Lah. 576. 

—S. 9a—Pro-note—Agreement to postpone the 
obligation cannot be proved orally. 

An^ oral agreement purporting te provide that the 
promise to pay on demand in a promissory note. 


though absolute in its terms, was not to be enforceable 
by buit till the happening of a particular event, i.c., 
that die legal obl'gation to perform the promise was 
to be postponed, is not such an agreement a6 falls 
within Prov. 3 to S, 92. A.I.R. 1924 Bom. 44 Dissen¬ 
ted. 90 Iiul. Cas. 1020 = 22 M.L.W. 445 —*925 M.W. 
N. 601 = A.I.R. 1925 Mad. 1240. 

-S. 92— Pro- note—Failure of condition prece¬ 
dent to written agreement as fixed by oral agree¬ 
ment can be proved. 

When it is expressly provided in a promissory note 
that the amount due thereunder is payable on demand 
with interest at a particular rate an oral agreement 
between the parties that the said amount was to be set 
off against the amount due to the executant of the 
promissory note on some other account is not a condi¬ 
tion precedent to the enforcement of the liability under 
the pro-note and such agreement is not admissible in 
evidence. But an oral agreement between parties to a 
written contract, to the effect that the latter shall not 
be of any force until some condition precedent has 
been performed can be proved by means of oral evi¬ 
dence, and it can be shown that the condition has not 
been performed ar.d that therefore the written agree¬ 
ment has not acquired any validity or force. 78 Ind. 
Cas. 418=18 S.L.R. 39 = A.I.R. 1925 Sind. 136. 

-S 92—Pro-note. 

In a suit on a promissory note, it is open to the 
defendant to plead that the note was not executed for 
cash or other consideration but was executed only a6 a 
security to cover the advances to be made by the payees 
and that they (the defendants) are liable only for such 
sums as may be found due on taking accounts between 
the parties. 84 Ind. Cas. 146=1924 M. W. N. 529=* 
A.I.R. 1924 Mad. 850. 

-S. 92 — Pro-note. 

In a suit on a joint and several promissory note 
payable on demand executed by A and B, A, can give 
oral evidence to prove that he joined in the loan only 
as security for B. But he cannot give ojal evidence to 
prove contemporaneous oral agreement with plaintiffs, 
whereby plaintiffs agreed to recover the amount under 
the note in the first instance from B. 79 Ind. Gas. 445 = 
A.I.R. 1924 Sind. 13. 

-S. 92 — Pro-note. 

Unconditional promise to pay—Plea of condition to 
pay only on settlement of accounts is not allowable. 
67 Ind. Gas. 513 = 44 AH. 521=20 A.L-J. 315 = A.I.R. 
1922 All. 213. 

-S. 92—Pro-note—Oral evidence is admissible 

to prove purpose of loan. 

The making of a pro-note by way of security for a 
sum of money advanced or given to the maker does 
not shut out oral evidence as to the purpose for 
which the money is given. Proviso 2 to S. 92 of 
the Evidence Act allows proof of any separate oral 
agreement about any matter on which a document is 
silent and which is not inconsistent with its terms. 
64 Ind. Gas. 33 = A.I.R. 1922 L.B. 10. 

——S. 92—Pro-note. 

In a suit on a promissory note payable on demand, 
it is not open to the defendant to prove a contempo¬ 
raneous oral agreement by which plaintiff is not to 
present the promissory note for payment, although 
payable on demand, until he has discharged certain 
encumbrances on the property he has sold to a 
stranger; 25 Cal. 402, Foil. 63 Ind. Cas. 673 = 45 
Bom. 1155=23 Bon\. L.R. 488=A.I.R. 1921 Bom. 449. 
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——S. 92—Sait on—Pro-note given not to plaintiff 
but to firm having plaintiff's name and belong¬ 
ing to plaintiff's lather — Plaintiff cannot suc¬ 
ceed. 

If the promissory notes had been executed in favour 
of the plaintiff, an allegation that he was not the 
beneficial owner of the money would not afford a 
defence to the suit. But where the defendants urge 
that the notes were given, not to the plaintiff but to 
a firm which happens to possess the same name as 
the plaintiff and is the property of his father, this 
raises a question, not of benami, but of identity of 
the person to whom the note was given, and the 
plaintiff cannot succeed till the matter has been deter¬ 
mined in his favour. 62 Ind. Cas. 210=33 G. L. J. 
132 = A.I.R. 1921 Gal. 480. 


-S. 92—Pro-note. 

An oral agreement providing a different mode of 
satisfaction of a promissory note payable on demand 
i8 inadmissible in evidence. 63 Ind. Gas. 748 = A.I.R. 
1921 Lah. 74. 


-S 92, proviso (6)—Pro-note—Contract reduced 

to writing—Relation to existing facts—Pro-note and 
memorandum — Agreement not to s u e till defendant 
succeeded in an action—Extrinsic evidence, admissi¬ 
bility of- 

Vv here a contract is reduced to a document it must 
be construed on a consideration of the document itself, 
with only such extrinsic evidence as would show the 
relation of the writicn language to existing facts. 22 A. 
149 (P.C.) Foil. Deiendaut executed a pro-note to 
plaintiff for amount received as expenses of an appeal 
to which he wa s a party respondent; simultaneously 
with the pro-note, dclcndant gave a note to the plain- 
lift staling that the pro-noic was executed in considera¬ 
tion ot plaintiff s forbearing to tue on it till the appeal 
was decided. It was admitted that all partie* had 
great hopes of defendant’s success in the appeal and it 
was understood that plaintiff wag to be repaid out of 
the amount that defendant’s oppenent had deposited in 
Court as security for costs ot the appeal. Held that 

l , he u t | OCUtnc J llt s under the said circumstance, 

plaintiff s liability did not depend on the result 0 f the 
appeal. 3b Ind. Ga s . 597 (L.B.). 


S. 92, proviso (2)—Promissory note — Contexn 
Gems* 410,113 ° ral a § reement “ Admissibility 0 f_ 

Oral evidence to prove that the defendant’s liabilit 
on a promissory note executed by him and payable o 

bL maa ir S ^° Uld a J e b ? a d *tc is inadraissj 

< under i>. 92. But as the delendant’s cage in evi 

dence was that the promissory note was execuiei 

jom [ y by him and H a s recited therein, but that it wa 

oraUy agreed that the a d v a nce to the defendant ™ 

the note, was on the arrival of a specified date to b 
he!d as an advance by plaintiff (the payee) to H of - 
sum of money which plaintiff had separately contraci L 
to advance to H on that date, and that the joint pro 

S y 92 Shi iSSssiSe und* 

I SrW •& at 

Mi ts ■rS.f.K”; 


Pf 0viso ( 3 ) Promissory note - f 

wf"« XZ? "S-J 

ssc-aji-s,;? 

matter on which the pro-note was SI. f 2 
inconsistent .nth it and therefore it w£ 


evidence under S. 92, proviso (2^ of the Evidence Act. 
39 Bora. 393=17 M L.T. 402 = 28 M.L.J. 589=13 A.L. 
J 529= (1915) M.W.N. 522 = 42 I.A. 103=19 C.W.N. 
713 = 21 C.L.J. 507= 17 B.»m. L.R. 460=2 L.W. 524= 
29 Ind. Gas. 223 (P.C.). 


22. Sale, 


-S. 92— Sale-deed—Prior agreement varying 

nature of consideration—Admissibility. 

A Court cannot go behind a deed of sale which 
embodies the terms and enforce a prior agreement. 
The negotiations which led to the 6ale cannot be taken 
into consideration and the parties are bound by the 
terms of the deed of sale. It is not open to a party to 
a document to prove, by oral evidence, a variation in 
the amount of consideration for the document, though 
it is open to him to prove want of consideration or 
failure or a difference in kind of consideration. 58 
M.L.J. 240, foil. 1950 N.L.J. 28=» A.I.R. 1950 Nag. 44. 

-S. 92—Sale. 

Property purchased jointly in name of two persons— 
Evidence by one showing that he paid the whole 
consideration and that oitier's name was entered to 
enable him to present the deed for registration, is clearly 
inadmissible. A.I.R. 1941 Rang. 99 = 1940 Rang. L. R. 
831 = 194 Ind. Gas. 313. 


-S. 92 —Sale. 

The plaintiff, on her own behalf, and as guardian 
of her minor son, sold certain properties under a regis¬ 
tered deed ol sale to the defendant. On the same 
day, an unregistered agreement was executed by which 
the dclcndant undertook to reconvey the properties to 
the plaintiff. In a suit for specific performance of the 
agreement to reconvey: 

Held, that S. 92, proviso 4 of the Evidence Act was 
not applicable to the case as it was not sought to use the 
unregistered agreement to affect the sale deed. A.I.R. 
1934 Mad. 703=40 M.L.W. 646=67 M L.J. 635 = 1934 
M.W.N- 1122= 152 Ind. Gas. 634. 

-S. 92—Sale. 

It is not open to a party to a registered sale deed to 
prove an oral agreement by ^evidence either oral or 
documentary contemporaneous with the sale deed, that 
in spite of a certain property, belonging to the vendor, 
being entered in the sale deed, title to it would not pass 
to the vendee: 118 Ind.Cas. 589 = A.I.R. 1929 All. 5781 

S. 9^—Sale. 

Where the contemporaneous agreement though in 
writing is not registered, it is not open to the party to 
show that what is apparently a 6ale was really a 
mortgage: 27 Mad. 348, Rel. on. 109 Ind. Cas. 18= 
A.I.R. 1928 Mad. 459. 


^ # * vlV Am ag tx IXSlil LgagVV 

into possession as a vendee without a registeri 
instrument Oral evidence was admissible to pro 
iacts referable to the contract of sale. 

A brougnt a suit lor a declaration that certain lai 
was liable to be attached in execution of his deer 
against P. At the trial it transpired that P had at fit 
moi igaged the land with possession to N and h 
husband, by a registered deed and had later sold 

outright to the mortgagees by a pvatpains and wit 
out any registe 

behalf of A tha 

piove the sale. 

Held, that oral evidence could be offered of fe' 

H wc f c referable to the contract of sale and pi 
cluctive of a change in the nature ofpossession.lt 

nerV™ rCCt to * ay that to a PPiy the doctritie of P« 
periormance, possession must have been given under I 


io«9 
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contract of sale and could be referred to no other title. 

110 Ind. Cas. 616=6 Rang. 270= A.I.R. 1928 Rang.321. 

-S. 9a—Sale. . . 

Where the terms of a contract are unambiguous, oral 
evidence of surrounding circumstances and conduct of 
the parties in contradiction to the terms of a written 
contract is not admissible. 

Where the terms of the deed are clear express an 
outright sale, the evidence to prove that the transac¬ 
tion is a mortgage or that there is contemporaneous oral 
agreement to re-sell, is excluded by S. 92: 105 Ind. 

Cas. 293=5 Rang. 644=6 Bur.L.J. i95 = A.I.R. 1928 
Rang. 58. 

-S. 92—Sale. 

Evidence in any shape cannot on behalf ot any party 
to sale-deed be admitted for showing that there was no 
agreement at all, or in other words, that a deed was 
meant to be inoperative. 100 Ind. Gas. 1029 = 49 All. 
680=25 A.L J. 349 —A.I.R. 1927 All. 422. 

-S. 92 —Sale—Independent subsequent contract 

to repurchase can be proved. 

In the case of an outright sale, by registered deed, 
an independent contract to rc-sell, either oral or by 
unregistered deed can be proved; but, where the contract 
is not an independent transaction, but forms part and 
parcel of the original transaction and together constitutes 
a mortgage, such contract cannot be proved: 105 Ind. 
Gas. 482 = 6 Bur.L.J. 2io=A.I.R. 1927 Rang. 314. 

-S. 92—Sale—Simple mortgagor subsequently 

transferring possession to mortgagee—No document— 
Latter asserting it to be under- invalid sale can plead 
it as bar in redemption. 

Where there is a registered simple mortgage of land 
a subsequent transfer of possession of the land to the 
mortgagee without a document by the mortgagors, and 
the latter assert that this was under the original mortgage 
whilst the former plead that it was a fresh transaction 
amounting to an outright, but invalid, sale to them, the 
mortgagee can, in a suit by the mortgagors for redemp¬ 
tion of the mortgage, plead and prove this invalid sale 
in equity and as a shield. 99 Ind. Cas. 519=4 Rang. 
368=5 Bur.LJ. 145= A.I.R. 1927 Rang. 33 (F.B.). 

-S. 92—Sale—Sale by father a s manager— 

Other members cannot dispute nature of tran¬ 
saction. 

If a father as one of the joint owners sells, as 
represenling all the other members joint with him, 
those other members must be treated as parties to the 
document. The other members of the joint family 
cannot dispute the transaction effected by the manager 
of»the family on the ground that the transaction was 
really a different one from what it appears to be on the 
face of the document. 87 Ind. Cas. 804 = 27 Bom L.R. 
241 = A.I.R. 1923 Bom. 288. 

-S. 92—Sale—Government lands, auction of— 

Claim to accretions. 

Where at the time of the sale by the Government of 
a certain estate some portions of it were submerged 
under w ‘ter and where in the 6ale notification the area 
of the estate was specified as certain number of bighas, 
Held, that the latter fact did not preclude the 
.purchaser or his successor-in-interest from claiming any 
accretion to the estate: 32 C. L. J. 402; 21 W. R. 115, 
Foil. 84 Ind. Gas. 478=29 C.W.N. 166=40 C.L.J. 322 
=A.I.R. 1925 Gal. 346. 

——S. 92 —Sale—Encumbrance known to buyer. 

The evidence to prove the knowlenge on the part of 
the buyer of the existence of an encumbrance not 
disclosed in the sale-deed by the vendor does not offend 
against S. 92 , for such evidence does not contradict, 
vary, add to or subtract from its terms. 85 Ind. Cas. 
999 =A.I.R. 1925 Mad. 968 . 

•-F. Y. D.— 35 , 


-S. 92—Sale—Evidence of collateral warranty 

admissible. 

Where the plaintiff purchaser of a motor car alleged 
in his plaint that there was an express warranty that lin¬ 
ear was a new car and in perfect working order, but 
there was no such warranty in the written agreement. 

Held, that evidence of such an express collateral 
warranty would be admissible under S. 92, proviso(2). 77 
Ind. Gas. 150 = 25 Bom. L*R. 7/8 = A.I.R. 1924 Boin. 41. 

-S. 92—Sale. 

An attempt to prove that a sale really took place for 
Rs. 2,500 when the deed says it took place for Rs. 3,000 
is not allowed by S. 92 (2). 38 Mad. 514? Foil. 7 1 
Ind. Cas. 768= A.I.R. 1923 All. 429. 

--S. 92 —Sale—Oral evidence to vary terms of 

the deed is not admissible. 

When the document in question is in terms a sale- 
deed, no evidence to vary the term of the deed can be 
admitted unless the case can be brought within any ot 
the provisos to S. 92 of the Indian Evidence Act. 66 
Ind. Cas. 865 = 24 Bom.L.R. 239= A.I.R. 1922 Bom. 41. 

-S. 92 —Sale—Agreement to 6ell—Part perfor¬ 
mance of agreement—Specific performance of the 
rest was ordered. 

Defendant agreed to sell to the plaintiff two pieces ol 
lands and a house. The agnement was reduced to 
writing on a plain paper. Plaintiff was put in possession 
of the lands, the house was conveyed by the defen¬ 
dant’s passing a deed of sale on stamped paper but the 
6ale-deed was not registei ed nor any sale-deed of the 
lands was ever passed. Agreement to sell also was not 
brought on record. In a suit by plaintiff fer specific 
performance of the agreement, 

Held, that as the agreement had been partly per¬ 
formed by placing the plaintiff in possession of two 
pieces of lands the plaintiff was entitled to succeed 
inasmuch as the written agreement of sale was not on a 
stamped paper it was not open to the plaintiff to adduce 
.secondary evidence of it even upon payment of penalty. 
23 Mad. 49 (P. C.), Foil. 62 Ind. Gas. 637 = 45 Bom. 
1170=23 Bom.L.R. 506= A.I.R. 1921 Bom. 401. 

-S. 92, proviso (4) —Sale absolute—Conditional 

sale—Contemporaneous agreement. 

Where a document purports to be an absolute sale, 
a contemporaneous unregistered agreement by the 
vendee to reconvey the property is inadmissible to 
prove that the deed of sale is in reality a mortgage by 
conditional sale. 26M.L T. 291 = 10 L.W. 1 = (1919) 
M.W.N. 87 = 49 Inc * ^ a$ * 

-S. 92 , proviso (4)—Sale—Mortgage —Unregis¬ 
tered agreement to reconvey—Whether admissible. 

A written agreement to reconvey immovable 
property not being registered though compulsorily 
registrable can only operate as a contract, and in the 
absence of fraud, cannot be admitted in evidence to 
prove that a sale-deed was a mortgage deed. 6 S.L.R. 
245= 19 Ind. Cas. 729. 

-S. 92, proviso (4) —Sale — Contemporaneous 

oral agreement. 

A sale-deed cannot be construed as or converted into 
a mortgage-deed but the executant may show that, 
owing to fraud or misrepresentation or some other 
reason, the deed did not represent the real agreement 
between the parties. A contemporaneous oral agree¬ 
ment cannot be proved to establish that an absolute 
sale was intended to be a mortgage. 34 Bom. 59= 
11 Bom. L R. 1130 = 4 Ind. Cas. 257. 

-S. 92, proviso (6)— Sale-deed — -Evidence to 

show that gift was intended. 

Extrinsic evidence is admissible to show that a 
deed which is in form a deed of sale with a receipt 
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for the consideration was in reality intended to 
operate as a deed of gift. 33 All. 340=15 C.W.N. 
521 =8 A.L. J. 373 = 13 C.LJ. 510=13 Bom. L.R. 
391 = 10 M.L.T. 23 = ( 1911)21 M.W N. 370 = 21 
M. L. J. 1126=11 Ind. Cas. 398 (P.G ). 

——S. 92— Sale deed—Representation that the 
deed w°uld not be enforced as a sale deed— 
Mortgage deed—Evidence—Contract Act, S. 17 (3) 

—Fraud—Proof. 

In a fuit for a declaration that an apparent sale deed 
executed by the plaintiff w a s a mortgage and for re¬ 
demption, the lower Court, allowed the plaintiff to 
adduce evidence to prove that the defendant at the 
time of the execution of the sale deed represented to 
the plaintiff that the sale deed would not be 
enforced as such. Held, that no evidence of a con¬ 
temporaneous agreement, or promise, or representation 
inconsistent with the written document could be 
admitted. It was contended that that the representa¬ 
tion found proved amounted to fraud as defined in 
S. 17 ( 3 ) of the Indian Contract Act, 1872:—Held, 
overruling the contention, that there \ V as no finding 
that the defendant at the time of making tire repre¬ 
sentation had n o intention, of performing it. He 
might have made the promise in good faith and 
changed his mind afterwards when he found the 
value of the property in dispute had increased and 
that it was more advantageous for him to rely upon 
the sale evidenced by the written document than 
upon the mortgage which the plaintiff alleged was the 
real agreement between the parties. (1910) 12 Bom. 
L.R. 972 = 8 Ind. Cag. 644 = 35 Bom. 93. 


S. 92 Sale-deed—Construction——Oral agree 
ment to treat it a s a mortgage—Agreement can 
not be proved unless fraud, etc, is alleged. 

Where the parties enter into a s ale-de e d, it is n oi 
competent to them to prove a contemporaneous oral 
agreement to recover the property sold o n payment 
of the sum advanced, i n the absence of fraud, mis. 
representation, or failure of consideration, &c. ren< 
dering the sale invalid. Where one party to a contract 
does not agree to any of its stipulations a n d the other 
party induces him, not indeed tq agree to it, but to 
agree to its formal insertion in the written contract 
by representing that the stipulation i n question would 
be in reality treated by him as a dead letter, it cannot 
be enrorceed because the party induced h a d never 
assented to it a n d its inclusion in the written contract 
was the result of misrepresentation. It w as the result 
of a mis-statement of the intention of the party indu¬ 
cing and such a mis-statement is one of fact and an 
action °f deceit may be founded o n it. ( 1909 ) u B 0 m. 
L.R. 1130 — 34 B. 59 — 4 Ind. Cas. 257. 

—-S. 92 -Sale deed or mortgage?—Nature of 
the transaction—Evidence. 

Where the contention in a case is that there w a« n o 

en fcrce a ble by la w to sell the property 
but that there was a mortgage agreement it chnniVl 

be specifically determined whether the real transaction 
between the parties as shown by the evidence is a 
mortgage or a sale. Per Heaton J— “The thenr 
that an apparent sale is a mortgage* 1 'is not based on 
the conception of a sale accompanied bv a mnri r • 
oral agreement or under,tandfng I. r«t, on 
supposition that the intention of the parties is simolv 
Sebt a e d ly ih^ at the P r ? perty sha11 be^security for the 

as vScSs,? 

a fraud * 6 by'^the c^dTtorf ^ : (■) . of 

peculiar to an individual tramactiom i, "® 1 ""' 


that the debtor prepares for himself a case spe¬ 
cially difficult of proof but that is not a reason for 
refusing to allow him to attempt to prove it. (ino6i 
8 Bom. L.R. 764. * ’ 

-S. 92— Sale or mortgage?—Question whether 

real agreement between parties embodied in 
document or not. 

The plaintiff sued to redeem his lands, alleging that 
his lands were mortgaged with the defendants under 
a nominal sale deed. The lower appellate court, 
treating the contract as embodied in the deed as one 
of sale, rejected the suit. Held, that the question 
involved was not whether the document was one of 
sale or mortgage, but whether th'* real agreement 
between the parties was embodied in the document. 
H C. 291 and 2 B. 23 ref. to. (1905) 8 Bo m . L. R. 

OO9. 

S. 92—Sale or mortgage?—Representation 
that a sale deed would not be enforced as a sale 
deed—Construction of document. 

Where at the time of executing a document, a 
representation is made that the document,* though in 
form a sale deed, will not be enforced as against the 
executant as a fc ale deed, and where, on the faith of 
that representation the executant executes the docu¬ 
ment, the sale deed cannot be upheld as a sale deed 
as against him. (1906) 8 Bom. L.R. 761. 


23. Surrounding circumstances* 

“ S. 92 Surrounding circumstances—Deed- 
Construction Rules as to—Extraneous evidence 
of surrounding circumstances, when can be 
construed. 

It is a well-recognised rule of construction of deeds 
that the object of all interpretations is to discover 
the intention of the parties and that intention must be 
gathered from the written instrument itself. In other 
words, the court has to ascertain what the parlies 
meant by the words they have used and to give effect 
to the intention which is expressed by the words used 
by the parties themselves. Where words of any 
written instrument are free from ambiguity in them¬ 
selves and where external circumstances do not create 
any doubt or difficulty as to the proper application 
ol those words to claimants under the instrument, or 
the subject-matter to which the instrument, relates, 
such-instrument is always to be construed according 
to the strict plain common meaning of the words 
themselves and in such case evidence de hors the 
instrument for the purpose of explaining it according 
to the surmised or alleged intention of the parties 
o the instrument is utterly inadmissible. In Ihc 
hrst instance, endeavour must be made to deduce 
the intention from the actual words used in the 
instrument and it .is only when the words arc 
ambiguous and do not yield clear meaning that 
extraneous evidence of surrounding circumstances maY 
be looked into. A.I.R. 1940 Nag. 115 = LL.R. (i 94 2 ) 
a g- 59 2 —194 2 N.L.J. 445 = 202 Ind. Cas. 595. J 

9 2 Reference to Surrounding circum¬ 
stances. 


r u . 8 — 11 neces.ary for the construction 

ol the document, th e Court may look at the sur- 

circurn 'tances, “not for the purpose of 
t ' 5 ? , guarantee by words of mouth passing at the 

* * Ut j aS pa . rt the conduct of the parties, in 
orcier to determine what was the scope a nd object 

6 Mi mi T ended o gUarantee -” AI.R. x 933 Mad* 756= 
Aft.c-i* 45£ =l 933 M.W.N. 1095 = 38 M.L.W. 
4 «' = 146 Ind. Cas. 608. * 

. 9 ^ Surrounding circumstances. 
f^k^i mp ° rtatjou extraneous matter would be 
1 or bidden in construing a deed unless surrounding 
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circumstances are required to show in what manner 
the language of the document is related to existing 
facts. A.I.R. 1924 P.C. 226, Foil. A.l.R. 1930 All. 
837=1930 A.L.J. 978 = 52 A. 748. 

-S. 92 — Surrounding circumstances — Oral 

agreement showing nature of document is not 
admissible but Court can look into circum¬ 
stances if document is of doubtful tenor. 

Proof of an oral agreement to show the nature of 
a document is excluded by S. 92. Such proof can¬ 
not be admitted under proviso 6. All that Court 
has to do is that if the document is of doubtful 
tenor, it should, in construing it look into surround¬ 
ing circumstances. A contemporaneous oral agree¬ 
ment contradicting the terms of a document cannot 
be admitted under the proviso : 25 Mad. 7, Foil. 

31 M.L.W. 516=1930 M.W.N. 129 = A.l.R. 1930 
Mad. 547 = 128 Ind. Cas. 512. 

—-S. 92 — Surrounding circumstances—Evi¬ 
dence as to circumstances themselves is in¬ 
admissible.. 

In construing a document evidence so far as it 
relates to prove how the language of the document 
is related to the existing facts and surrounding 
circumstances is only admissible and not the cir¬ 
cumstances themselves as elucidating the docu¬ 
ment: 119 Ind. Cas. 803 = 33 C.W.N. 591 = A.I.R. 
1929 Cal. 548. 

-S. 92—Surrounding circumstances can be 

taken into consideration to find true meaning 
and effect of the transaction. 

S. 92 merely prescribes rule of evidence; it does 
not fetter the Court’s power to arrive at the true 
meaning and effect of a transaction in the light of all 
the surrounding circumstances : A.l.R. 1925 P.C. 
75, Foil. 107 Ind. Cas. 658= A.l.R. 1929 Nag. 91. 

——S. 92 — Surrounding circumstances—Evi¬ 
dence of circumstances led only to thr 0 w light 
on the meaning and not to change the nature of 
thfe document. 

Under proviso 6 to S. 92, evidence of circum¬ 
stances surrounding a document is admissible only 
for the purpose of throwing light on its meaning 
and it would not be permissible to consider the 
surrounding circumstances with a view to holding 
that a document, which on the face of it was a 
sale-deed, was intended to operate as a mortgage: 
A.l.R. 1925 Bom. 501, Foil. 107 Ind. Cas. 201 = 
A.l.R. 1928 Nag. 182. 

-S. 92—Surrounding circumstances. 

Oral evidence for the purpose of ascertaining 
the intention of the parties to the deeds is not ad¬ 
missible, being excluded by the enactment in S- 92, 
yet it does not enact that no statement of fact 
written instrument is to be contradicted by oral 
evidence. Extrinsic evidence of circumstances is 
admissible to show the relation of the written lan¬ 
guage to existing facts. 109 Ind. Cas. 189=5 
Rang. 822 = A.l R. 1928 Rang. 79. 

•-S. 92—Surrounding circumstances—Circu- 

stances surrounding a document may be proved 
only to make its meaning clear and not to prove 
it to be something else than what it purports to 
be. 

The language of the proviso is rather vague. It 
is true that evidence of the circumstances, sur¬ 
rounding a document is admissible; but it is admis¬ 
sible only for the purpose of throwing light on its 
meaning. It would not be permissible to consider 
the surrounding circumstances with a view to hold¬ 
ing that a document which gn the face of it is a 


sale-deed was intended to operate as a mortgage. 
There must be some limit to the suggestion that 
the surrounding circumstances can al\va>s he 
scrutinised so as to enable the Court to alter or 
change the nature of the document to something 
different from what it appears to be. Otherw.se 
there could be no certainty as to the proper 
construction to be placed on a document which 
to all appearance is unambiguous. 93 Ind. Cas- 
924 = 27 Bom. L.R. 951 = 49 Bom. 662 = A. 1 .R. 1925 
Bom. 501 . 

-S. 92 —Surrounding circumstances. 

Surrounding circumstances such as arc clearly 
required to show in what manner the language of 
the documents was related to existing facts are to 
be taken into consideration. 27 l.A. 58 . Foil. 
82 Ind. Cas. 993 = 47 Mad. 72 Q = 51 I.A. 305 = 27 
Bom. L.R. 4=40 C.L.J. 481=29 C.W.N. 246 = 20 
M.L.W. 701 = 1924 M.W.N. 915 = 23 A.L.J. 161 = 6 

L. R. P.C, 41=26 P.L.R. 18 = A.l.R. 1924 P.C. 226 = 
47 M.LJ. 809 (P.C.). 

-S. 92 —Surrounding circumstances—Evi¬ 
dence of surrounding circumstances is not 
admissible to contradict terms of a document. 

The surrounding circumstances referred to in the 
proviso are circumstances which enable the Court 
to ascertain and give effect to the full intention of 
the parties as expressed in the document itself, 
and evidence of surrounding circumstances is not 
admissible under the proviso for the purpose of 
contradctitig the terms of the document. 1921 

M. W.N. 519 = A.l.R. 1921 Mad. 498 . 

24 . Terms of contract. 

-S. 92 —Terms of contract—Contract in 

printed from between A and B—Previous cor¬ 
respondence between A and B stating that 
certain clauses in printed contract would not be 
applicable—Held if printed form contained 
whole contract evidence of correspondence was 
inadmissible under S. q2 —Held, however, that 
printed form and correspondence constituted 
one single contract. 

A, an Electric Supply Company, entered into a 
contract with a firm B for the supply of power. 
The contract was on a printed form and cl. 14 of 
that form provided that the consumer shall be 
entitled to use up to 1 per cent of the total monthly 
quantity of the energy supplied for industrial 
motive power, for purposes ot lighting and ventila¬ 
tion and the excess over 1 per cent shall be charged 
at the rates for ‘lighting and fans.’ Before this 
formal printed form was signed there was a corres¬ 
pondence between the parties which showed that 
this clause was agreed to be not applicable to the 
contract between the parties. The question was 
whether the previous correspondence was admissi¬ 
ble under S. 92 , Evidence Act: 

Held, that if it could be held that the whole 
contract was to be found in the formal printed 
form executed by the parties, the evidence of 
pervious correspondence would be inadmissible as 
none of the Provisos to S. 92 was applicable: 

Held further that the agreement disclosed in 
the correspondence and the printed form constitu¬ 
ted a single contract arrived at approximately at 
the same time and hence the correspondence was 
admissible in evidence. A.l.R. 1946 All. 406 = 1946 
A.L.J. 122 = 223 Ind. Cas. 365=1946 O.W.N.H.C. 
134=I.L.R. ( 1946 ) All. 231 . 
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- S. 92, provisos 6 and 1—Terms of contract 

—Terms of written contract clear—Real terms 
from conduct of parties. 

Where the terms of a mortgage-deed are 
perfectly cltar, the necessity of deducing the real 
terms from the conduct of the parties and the re¬ 
constituting of the contract (the mortgage-deed) in 
accordance therewith does not arise. A.l.R. 1939 
Pesh. 4 I = 1939 Pesh.L.J. 51 = 184 Ind. Cas. 585 (2). 

-S. 92, proviso 2—Terms of contract. 

When a document contains only some of the 
terms of a tenancy, evidence of a separate oral 
agreement containing other terms which were not 
reduced to writing can be given. A.l.R. 1938 Cal. 
430 = 177 Ind. Cas. 355. 

-S. g2 —Terms of contract. 

When a preliminary written contract is after¬ 
wards reduced into a deed and there is any differ¬ 
ence between them, the written contract is entirely 
governed by the deed. A.l.R. 1938 Mad. 81 = 1937 
M.W.N. 1027 = -16 M.L.W. 797 = 176 Ind. Cas. 173- 

-S. 92—Terms of contract—Recitals in mort¬ 
gage deed—Proof to invalidate deed, 

A recital in a mortgage-deed is not necessarily 
any evidence of the truth of the statements contain¬ 
ed therein nor is a person debarred lrom proving 
other facts not recited in the document which 
would go either to validate or invalidate the docu¬ 
ment executed by the manager of a joint family 
when the question arises as to how far the fam.ly 
property is bound thereunder. A.l.R. 1937 All. 219 
= 1937 A.L.J. 73 = 1937 A.W.R. 1 = 168 lnd-Cas. 33. 

“7 —S. 92—Terms of contract—Wakf—Benefi¬ 
ciaries under, not signatories to deed—Dispute 
between them and wakif—No other evidence 
than deed can be given to prove terms. 

Though the beneficiaries under a deed of wakf 
are not signatories to the deed, yet they are parties 
to it within the meaning of S.92, Evidence Act. 
Consequently where there is a dispute between 
them and the wakif no other evidence, than the 

\ t ?r 1 | , m can ,o?^ g l v ? n r to . prove ,ts terms * A.l.R. 
936 A 1.704= 1936 A.L.J. 793=1936 A.W.R. 647 = 

155 Ind. Cas. 15. 

S. 92 Terms of contract—Evidence to prove 
contracts entered into on principal’s behalf. 

An agent can perform acts on behalf of his 
principal either disclosing or concealing the fact 
that he is an agent and there is nothing in S. 92, 
Evidence Act, to prevent an agent in a suit for 
compensation from his principal from leading evi- 
dence^to prove that contracts entered into in the 

agent s name were entered into on the principal’s 
India's. 52 * R * Sind 34=26 S-L.R *5 = 142 

S. 92—Terms of the contract—Oral agree¬ 
ment varying terms—Admissibility 

Where the terms of a contract have been reduced 
to writing no evidence of any oral agreement or 
statement is admissible as between the parties to 
show that the document was not to take effect 
forthwith as mentioned in the document hut after 
the expiry of a certain period. 1930 ALT in**- 
129 Ind. Cas. 439 = A.l.R. 1930 A. 824. J> 66 

~S. 92—Terms of contract. 

In the case of an elaborate conveyance orenarprl 
after much discussion in the offices of the • 
tors for the parties, oral evidence as tr> *° 1C1 “ 
Of the contract is inadmissible”^ 90 Ind Ca s SsT- 
52 Cal. 914=41 C.L.J. 571=A.I.R. 1926 Cab 385 


-s. 92—Terms of contract—Assignment of 

deci-ee—Oral evidence is inadmissible to vary 
terms as to consideration payable but is admis¬ 
sible to contradict recital as to amount paid 
actually. 

The law allows the parties to a deed to show by 
oral evidence that a recital of fact in a deed is 
not true. But a recital which is a term of the con¬ 
tract between the parties cannot be contradicted in 
that manner. 

A deed of assignment of a portion of a mortgage 
decree recited that the consideration for the as¬ 
signment was a certain amount and that out of 
that a certain sum was paid in advance on the day 
of the execution of the deed of assignment. 

Held, that evidence was admissible for the pur¬ 
pose of showing that out of the sum stated to have 
been paid only a portion had been actually paid, 

Held, further, that oral evidence to show that 
the consideration for the assignment was less than 
that recited in the deed, was not admissible. A.l.R* 
1925 Mad. 660=48 M.L.J. 721. 

-S. 92—Terms of contract—Parties need not 

appear on face of document—Receipt for rent. 

For the purposes of S- 92 it is immaterial whe¬ 
ther the parties to a document appear as execu¬ 
tants on the face thereof. Where a land-lord gives 
a receipt of rent received from the tenant, the te¬ 
nant is a party to the receipt though his name does 
not appear on the face of the receipt. 

Recitals in receipts as to the period for which 
the payments were made do clearly evidence one 
of the terms of the contract and cannot be con¬ 
tradicted by oral evidence. 77 Ind. Cas. 695=25 
O.C. 282=A.l.R. 1923 Oudh 45. 


-S. 92—Terms of the contract—Contractor 

shown to be agent. 

Wnere the question is whether a contracting 
party acts for himself or for his principal, it is 
not one relating to the teims of the contract and 
parol evidence is admissible under S. 92 proviso. 
Prima facie, a contiact by a person in his own 

“° re » a contract by lumas princi^ 
pal. 27 M.L.J. 501=26 Ind. Cas. 822. 

25. Third parties. 

See also S. 92— Applicability and scope. 

•S. 92—Third parties. 


luiu uebt 

S.92, which excludes evidence of any on 
agreement modifying the written contract applie 
only as between the parties to the instrument an 

their reprebentatives-in-interest. It does not pre 

lude a person who is not a party to the instri 

f ,vin g evidence, challenging the natur 
of the transler. A.l.R. 1930 All. 798. 

h?,7i? h i rd P arties —S cop e—Objectio 
a sed by third party—Court whether go int 
LiiC S3.IX1C# 

s. 92 of the Evidence Act applies only to tran 
sact.ons inter partes and would not bar an enquir 
the instance of a third person whether th 

1 ? tc 5 de A“ rtain item to be transferred b; 

tne sale deed. 1930 A.L.J. 926 = A.l.R. 1930 A. 78( 
q o9 9 j~ Third P arties - 

b. 92 does not prevent proof of a fraudulen 

nohrp g t w third person ’ s Property, or proof o 
1 v the property Purporting to be absolute 

y onveyed belonged to a third person, who wa 
Wh P y t0 the conveyance. 
rnnt;« er f a . pers on conveys property to another bu 
ontinues in possession under an oral agreemeo 
pt e-purchse such person can prove against h» 


parties 
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vendee’s purchaser that the sale by the vendee was 
in fraud of his agreement of re-purchase: A.I.R. 
1917P.C. 207, Foil. 114 lnd. Cas. 676 = 6 Rang. 
741 = A.I.R. 1929 Rang. 86. 

-S. 92—Third parties—Persons not claiming 

through settlor can show that waqf was illu¬ 
sory. 

A person who does not claim through the settlor 
is entitled to challenge the validity of a waqf on 
the ground that it was merely an illusory tran¬ 
saction never intended to be acted upon. 31 M.L.J. 
431 Foil. ; 10 C.W.N. 449, Dist. and Expl. 

Purchasers of some portion of the properties 
alleged to be waqf at a sale for arrears of Govern¬ 
ment revenue are not persons claiming under the 
settlor. A.I.R. 1928 Cal. 253. 

-S. g2—Third parties. 

What the section says is not between the parties 
to the contract but between the parties to the 
instrument, and therefore the section is no bar to 
the admission of evidence to show what the true 
nature of the written transaction was, at the in¬ 
stance of a third party, and evidence as to the 
third party’s right can not only be adnvssible but 
is most relevant. 104 lnd. Cas. 736= 10 N.LJ. 201 
= A.I.R. 1928 Nag. 4. 

-S. 92—Third parties—Pre-emptor not de¬ 
barred from showing the intention of the 
parties or the real nature of the transactions. 

As between the parties to the instrument, oral 
evidence of intention is not admissible for tbe 
purpose of constru : ng tbe deeds or ascertaining 
the intention of tbe parties. But in a suit for pre- 
emt’on, a pre-emptor not being a party to tbe 
instrument cannot be debarred from adducing 
evidence to show tbe intention of tbe parties or tbe 
real nature of the transaction. 113 Tnd. Cas. 264 = 5 
O.W.N. 825=4 Luck. 68 = A.I.R. 1928 Oudh 472. 


S. Q2—Third parties—Transaction with a thirc 
party is not governed by the section 

Plaintiff sold his land to A in satisfaction of ; 
debt of Rs. 450. A was alleged to have agreed tha 
he would at any time rc-sell the land to th< 
plaintiff at ihe same price. Later, A sold the lane 
to the defendant who agreed with the plaintiff t< 
be bound by the same terms as A and to reconvey 
the land to him at any time for Rs. 450. Plaintif 
8 u C< *i C ^^^ants or t the agreement to reconve^ 
the land. The lower Court held that the plaintif 

was barred hy S. 92 from giving evidence to prove th< 
agreement. 

Held, that if the question related to the conveyanc< 
to A, then evidence was not admissible under S. 92 
out as the plaintiff was not a party to the sale deec 
executed by A in favour of the defendants, S. 9c 

u* n0< a P ^7 ant * not debar him from proving 
we agreement that he set up . a.I.R. 1917 P. C. 207 
Foil. io3 lnd. Cas. 734=5 Rang. 836 = A.I.R. ig 2 f 
Kang. of. 

c~u 92 —Third parties. 

. Subsequent oral agreement between A and C vary 
mg terms of deed between A and B is provable by 
C against A. 96 lnd. Cas. 276 (All.). 

~ S - 9 a ~Third parties—Vendee can give ora 
In , a Pre emption snit to explain th« 

character of the sale-deed. 

*5 * iuit f °r pre-emption against the vendee, th< 
, caa adduce evidence showing that a docu¬ 
ment which on its face purported to be a deed of salt 
re S lty ? deed of relinquishment. Section gs 
admission of any oral agreement 01 
• atement as between the parties to an instrumcn 


or their representatives-in-interest, but the plaintiff 
in a pre-emption suit is not such a party. 79 lnd. 
Cas. 320 = 21 A. L.J. 932 = 5 L. R. A. C»v. 4i=A.I.R. 
1924 All. 229. 

S. 92—Third parties — Transaction with a 
third party Evidence as to, is admissible. 

Whenever evidence is tendered as to a transaction 
with a third party it is not governed by S. 92 or 
by the rule of evidence which it contains, and in 
such a case the ord nary rules of evidence of equity 
and good conscience come into p'av unhampered by 
the statutory restrictions. 77 lnd. Cas. 342=25 Bom. 
L. R. 818 = A.T.R. 1924 Bom. 58. 

S. 92—Third parties- 

Evidence is admissible to show that a sale-deed 
is not in fact a sale-deed but only a mortgage deed. 
Section 92 prohibits only parties. 44 1. A. 23b, Foil. 
79 lnd. Cas. i86 = A.I.R 1923 Bom. 429. 

-S 92—Third parties—Stranger to deed cannot 

plead condition precedent. 

Per Das, J. — A separate oral agreement constitu¬ 
ting a condition precedent to the attaching of any 
obligation under the document could be proved only 
by the vendor or his representative-in-mterest. 27 All. 
271, Foil. 65 lnd. Cas. 882 = 3 Pat. L- T. 653 = A.I.R. 
1922 Pat. 619. 

-S- 92—Third parties—Conveyance absolute— 

Oral evidence to prove a transfer of mortgage 
was intended — Fraud. 

As between the parties to an absolute conveyance, 
S. 92 of the Evidence Act precludes the giving of 
o»al evidence to prove that the transaction was 
intended to be a mortgage only. The English equity 
doctrine permitting evidence of acts and conduct of 
the parties to be given in evidence for the purpose 
of ascertaining the true intention of the parties is 
not applicable to India in the face of S. 02. 27 

I-A. 58 Foil 4 B. 504; 9 C. 528; if) M. 80; 25 

C. 603; 28 C. 256; 28 C. 289; Dhappr 25 M. 7; 

30 B. itg Appr. S. 92, however, applied as between 
the parties only. Wherever accordingly evidence is 
tendered as to a transaction with a third party, it 
is governed not by the section but by the ordinary 
rules of equity and good conscience. Where there¬ 
fore a person takes a sale-deed knowing that a third 
person to the owner of the property and the vendor 
is only a mortgagee and the intention of the parties 
is merely to transfer the mortgage, oral evidence is 
admissible to prove tire real nature of the transaction. 
Semble. —Even if S. 92 applied to the case, proviso 
(1), would admit the oral evidence, as it would be 
a fraud to insist upon a claim to property arising 
out of such a transaction, the claimant knowing that 
the true owner had never parted with it. 45 Cal. 
320=15 A. L.J. 825 = 33 M.L.J. 648 = 3 Pat. L. W. 
185 = 6 L. W. 777 = 22 C.W.N. 257 = 23 M.L.T. 36 = 

27 C. L.J. 175 = 20 Bom. L. R. 278 = (1910) M.W N. 
300 = 9 L.B.R. 114= 1 r Bur. L. T. 21=44 I. A. 236 = 

42 lnd. Cas. 642 (P.C.). 

-S. 92—Third parties—Applicability — Sale or 

mortgage—Oral evidence. 

S- 92 only applies to parties to a document and 
their privies. In cases of transactions with third 
parties, the section has no application, ai d the 
ordinary rules of equity and good conscience come 
into play unhampered hy any statutory rei-triciiuis. 

42 Bom. 5r 2 = 2o Bom. L-R. 684=46 = lnd. Cas. 662. 

-S. 92 -Third parties—Evidence admissible. 

The provisions of S. 92 excluding oral evidence do 
not apply to a case where one of the parties to the suit 
is not a party to the document about which oral evi 
dence is proposed to be let in. 45 lnd Cos. 13 fCal ) 
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——s. 92—Third party—Oral evidence—Proof of 
oral transaction. 

Where the whole contract is not embodied in 
writing and when that part of the contract relates 
to a party not a party to the document oral evidence 
to prove that part of the contract is admissible. 15 
C. W. N. 408 = 9 Ind. Os. 161. 

-S. 92—Third parties—Not affected. 

The prohibition in S. 92 of the Act applies only 
to parties to a deed and not to outsiders. G7 P. R. 
1912 = 126 P. L. R. 1912 = 255 P. W. R. 1912=13 
Ind. Cas. 667. 

-Ss. 92 and 99—Third parties—Sale—Evidence 

to show that transaction was a mortgage—Admis¬ 
sibility. 

S. 99 of the Evidence Act is an enabling section; 
S. 92 is a disqualifying section. The word ‘varying’ 
in S- 99 of die Evidence Act covers the same ground 
as the words ‘contradicting, varying, adding to or 
subtracting from’ in S 92 of the Act. It is competent 
for persons who are not parties to a document to 
adduce oral evidence to show that the rights of 
parties to it are at variance with the rights ostensibly 
created and declared by the instrument. S3 Ind. Cas. 
243 (Mad.). 


“—S. 92 — Third parties—Parties on the same 
side—Admissibility of oral evidence. 

S. 92 of the Evidence Act merely prevents evidence 
being given to vary the terms of a document in a pro¬ 
ceeding between the parties to the document and their 
representatives. Two persons who are arrayed on the 
same side such as joint vendees can give evidence to 
vary the terms of the written instrument in a contest 
between themselves. 54 I n d. C a s. 962 (Nag.) 

-‘S. 92—Third parties—Real nature of tran¬ 
saction—Evidence of—Admissibility. 

S. 92 of the Evidence Act is confined to proceedings 
between the parties to the deed or their resp r esenfati v e 

* .1*1 no application to claims by or 

against third persons. Parties to a transaction which 
!s not really an out and out sale are not estopped in a 
suit for pre-emption brought by a third party from 
showing the real nature 0 f transaction even when the 
document evidencing the transfer stands in the form 
of a sale-decd. 21 O.C. 165=47 Ind. Cas. 194. 


Ss. 92 and 99—'Third parties—Sale or mort¬ 
gage—Extrinsic evidence as to show real nature 
of transaction. 

Extrinsic evidence is admissible to show the real 
nature of the transaction both as against and in favour 
of persons not parties to the deed. To get at the r c al 
nature of the document, the Court has to look to the 

surrounding circumstances and subsequent conduct of 

*^Tcas ,n 6 9 ad ( d Ou 0 dh)!° ‘ hC ‘ CrmS ° f ' hc doc “ 


s - 92—Third parties—Sale or gift—Extrins 
evidence to show real nature of transaction. 

belw «n pei sons n ot parties to a deed, extrin : 
• 1 n ^ e ls ad missiblc to show that an ostensible s? 
is really a gift. 21 Ind. Ca s . 60 (Oudh). 

"Ss. 92 and 99—Third parties—Exclusion 
oral evidence. 

° nIy t0 P arties ‘o the contract ai 
t to a third party. A pre emptor can produce oi 
evidence to prove that an alleged mortgage is 
reality a sale, ifi O.C. 9=19 Ind. Cas. 679 

S. 92 Third parties — Oral agreement n 
eonfirmed to in written deed of compromise 

fra u d ule n t Pa rrL^°,.;2r 7 Tn d .^s.T9 nSaC,i0n 
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-S. 92—Usage. 

Evidence of an usage inconsistent with the terms 
of the contract is inadmissible though evidence of an 
usage increasing liability of a broker is admissible as 
consistent with the contract. 81 Ind. Cas. 721=51 
Cal. 588=A.I.R, 1924 Cal. 733- 

-S. 92—Usage—Custom that when due date 

falls on a holiday contract may be performed on 
the next working day can be proved. 

In the absence of statutory provision or trade 
custom or usage to that effect, the fact that the 
performance of a contract falls due on a holiday 
docs not alter the rights of the parties. Richardson 
v. Godard, (1859) 23 Howard 28; 15 Bom. 338, Foil. 
Such mercantile usage, though it needs not either 
the antiquity, the uniformity or the notoriety of 
custom, must be 60 well known and acquiesced in 
that it may be reasonably presumed to have been 
an ingredient tacitly imported by the parties into 
their contract. 7 M.T.A. 263 (P. C.) and Gibson v. 
Small, (1853) 4 H L C. 353, Foil. Consequently the 
usage of which evidence is received must not be 
repugnant to or inconsistent with the written con¬ 
tract. Brown v. Byrne, (18^4) 3 El. and Bl. 703 and 
Ross v. Shaw, (1917) 2 Ir. Rule 367, Foil. 

But in order that the material incidence which it 
is sought to annex should fall within the exception 
of repugnancy, the incident must be such as if 
expressed in the written contract, would make it 
insensible or inconsistent or thoroughly unreasonable. 
(English cases referred). 

The mere fact that the usage varies the apparent 
contract is not of itself sufficient to exclude the 
evidence, for it i6 manifestly impossible to add any 
material incident to the written terms of a contract 
without altering its effect, more or less. The test 
is whether the incident, if expressed in the writen 
contract, would make" it insensisble or inconsistent or 
unreasonable. 26 C.W.N. 354 = A.I.R. 1921 Cal. 809. 


—— S. 92 — Usage — Dowls expressly excluding 
transferability—Custom of transferability can¬ 
not be proved. 

Any evidence designed to show customary incidents 
of tenure as attaching to the jotes must be rejected 
if and so far as it conflicts with what is contained 
in the dowls themselves. 

Where the dowls contain an express statement that 
there is no right of sale, gift or transfer without 
the land-lord s consent in face of this, it is impossible 
to admit evidence of a custom of transferability 

j0,el '. InA Cas - 503 = 48 Cal. 359=25 
C.W.N. 13 — A.I.R. 1921 Cal. 741. 

—S. 92, proviso (5) —Usage—Written contract— 
Evidence. 

The mere fact that the usage varies the apparent 
contract is not of itself sufficient to exclude the 
evidence. The test is, whether the incident if expressed- 
m the written contract would make it insensible or in¬ 
consistent or unreasonable. 32 C.L.J. 140 = 58 Ind. 

Ljas - 390. 

r S LM- 2 ’ P r °viso (5)—Usage—Interest—Pro-note 

Liability* 

, Und ^ r S. 92 no oral evidence can be given to show 
tnat the interest mentioned in a pro-note is not paya- 
and a custom or usage repugnant to or inconsistent 
with the terms of a pro-note cannot be proved. 10 Bur. 

242 = 36 Ind. Cas. 957. 

p ?* 9 a » Proviso (5)—Trade usage—Contract. 

Evidence of usage of trade applicable to a contract 
w ich the parties making it knew, or may be 
reasonably presumed to have known is admissible for 
importing terms into the contract respecting Yfhick- 
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the instrument tself is silent. 20 C. W. N. 365—35 
Ind. Cas. 3 . 

-S. 92) proviso (5)—Trade usage—Commercial 

contracts—Oral evidence. 

The law recognizes the fact that merchants do not 
write all the terms of their contract but rely upon 
the knowledge and good faith of one another as to 
matters so well known that special reference to them 
would be burdensome and unnecessary and that 
they accordingly agree on many of tne terms of 
their contract by mere silence. What the terms are 
must be shown by parol evidence. 33 Ind. Cas. 
838 (Cal.) 

27. Variation of terms. 

-S. 92, proviso 4—Variation of terms—Con¬ 
temporaneous oral agreement cannot be proved. 

It is open to a party to lead evidence of a varia¬ 
tion of the written contract only if that variation 
was made subsequently and not at the same time as 
the original contract. Hence proof of any con¬ 
temporaneous contract varying the terms of the 
original contract is barred by the provisions of 
S.-92, Evidence Act. A.I.R. 1943 All. 370=1943 
A.L.J. 4U = 1 . L .R. (1943) All. 752 = 1943 A.W.R. 
(H.C.) 224=210 Ind. Cas. 55. 

-S. 92—Variation in terms—Lease registered 

—Oral agreement reducing rent —Reduced 
rent paid for many years—Agreement is still 
inadmissible. 

. No oral agreement is admissible to prove varia¬ 
tion of the terms of a registered lease including a 
term as to the payment of rent, notwithstanding the 
fact that the lessee has paid and the lessor has 
accepted rent at a reduced rate for many years. 
A.I.R. 1943 Pat. 152 = 22 Pat. 5 = 206 Ind. Cas. 401. 

— —S. 92, proviso 4—Variation in terms — 
Mortgage-deed registered — Subsequent oral 
agreement varying terms of deed, admissibility. 

It is always open to a mortgagor to prove that on 
a certain day, he discharged the mortgage. But 
when in a registered mortgage-deed, there is an 
express term that payment should be made in a 
certain way and unless endorsed on the deed, it 
should not be regarded as payment at all, the 
®ortgagor will not be allowed to prove discharge 

u• l mort Sage by subsequent oral agreement 
which Roes to vary the terms of the mortgage. 

P j£- 49=6 B,R - 422=21 P.L.T. 437 = 
187 Ind. Cas. 63. 

—S- 92, proviso 1 — Variation of terms — 
Relationship . contradictory to that expressed 

upon the written document, whether permis¬ 
sible. 

Giving evidence of a relationship between the 
parties v mch was other than and contradictory to 
the relationship expressed upon the written promis- 
PSJV*. Permissible. A.I.R. 1940 Rang. 

152=189 Ind. Cas. 384. 

• 

T *• Variation in terms—Contract reduced 
in wr . 1 .^ in 8 —Oral evidence to change terms— 
Illegality not pleaded—Court, if can take notice. 

does not Preclude a party from show- 
g that the writing was not really the contract bet- 
ween tne parties but was only a fictitious or 
colourable device which cloaked something else. 

** always permissible to look to the surrounding 
^ l /« U j 1Stanccs to see * n what manner the language 
0 p was related to existing facts. 

;J . J.—Though the contract is apparently 

va|ia jjj form or matter, extrinsic evidence is 


always admissible in variance of or in addition to 
the contract to show that the transaction is illegal 
and hence void even in the case of a covenant or 
contract under seal. 

Per Stone C.J.—A Court can, and must, take 
notice of an illegality which emerges in the course 
of a case although not pleaded. But a Court should 
be very slow to do so and should not go out of its 
way to assume facts or draw inferences from facts 
capa.ble of another construction to tend to the con¬ 
clusion that there has been illegality of so grave a 
nature neither pleaded nor raised by the issues. It 
should be still more hesitant if the suit appears 
collusive. A.I.R. 1938 Nag. 335 = 1 L.R. (1939) Nag. 
1 — 177 Ind- Cas. 6 (F.B.). 

-S. 92—Variation in terms—Document clear 

—Evidence to-contradict. 

Where the terms of a document are clear, evi¬ 
dence ought not to be permitted to contradict 
those terms or to vary their meaning. A.I.R. 1937 
Bom. 341 =39 Bom. L. R. 165 = 170 Ind. Cas. 960. 

-S. 92, Proviso 4 — Variation in terms — 

Pron-note—Subsequent agreement rescinding 
or modifying its terms—Oral evidence proving 
agreement of discharge—Admissibility. 

Since a promissory note is a document which is 
required to be in writing, S. 92, Evidence Act 
applies to it and proviso 4 shows that if any 
distinct subsequent oral gareement is sought to be 
proved, which would have the effect of rescinding 
or modifying any such contract, then it must be in 
writing; oral evidence, therefore, to prove an 
agreement of discharge or of the discharge of the 
debt evidenced by the pro-note is inadmissible under 
S. 92, proviso 4. A.I.R. 1937 Rang. 521 = 174 Ind. 
Cas. 964. 

-S. 92, proviso 3—Variation in terms—Docu¬ 
ment in writing—Parole evidence to show con¬ 
dition precedent contradicting terms of docu¬ 
ment. 

The condition precedent to which proviso 3 to 

S. 92, Evidence Act, refers is a condition, the 
subject-matter of which is de hors the contents of 
the instrument and such that if effect be given to 
the condition, it cannot affect the terms of the 
document itself. Oral evidence of a condition 
which directly contravenes the terms of the 
document cannot be adduced. A.T.R. 1936 Mad. 
841=71 M.LJ. 522=1936 M.W.N. 994 = 44 M.L.W. 
629=165 Ind. Cas- 669. 

-S.92—Variation in terms—Verbal agree¬ 
ment modifying terms of mortgage—Admis¬ 
sibility of. 

Where the plaintiffs allege that the terms of the 
security are to be found, not in the mortgage-deed, 
but in that deed as modified by a verbal agreement 
subsequently made and the defendants admit a 
modification by verbal agreement but attribute to 
the verbal agreement an effect different from that 
alleged by the plaintiffs having regard to S. 59, 

T. P. Act, the plaintiffs cannot prove their allega¬ 
tions as to security at all. 

Where the plaintiffs admit that the transaction 
was not governed by the registered mortgage-deed 
alone, it would be inadmissible to allow them, 
when thev have failed to prove the transaction 
alleged to set up the registered mortgage-deed 
unmodified as being the instrument which alone 
governs the relations between the parties. A T.R 

1934 P.C. 98=59 C.L.J. 277 = 36 Bom. L.R. 547 = 

= 13 Pat-310=61 I. A. 185=1934 A.L.J. 462=38 
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C.W.N. 575 = 1934 M.XV.N. 377 = 66 M.L.J. 662 = 
39 M.LAV. 4 * 2=15 P.L.T. 169 = 11 O-W.N. 481 = 
3 A.W.R 595=148 hid. Cas. 486 (P. C-). 

-S. 92 —Variation in terms. 

Oral agreement varying the terms of the written 
contract is not admissible. (’ 34 ) 1934 MAV.N. 679 . 

- S. 92 —Variation of terms. 

Where the Inamdar lets his sheri lands under 
a rent-note, the terms of the rent-note govern the 
the relations between the parties—Evidence of 
custom at variance with the terms of the document 
cannot be permitted to be led by either party. A.I.R. 
1932 Bom. 493 = 34 Bern. L.R. 959=139 Ind. Cas. 
258. 

— —S. 92, proviso 1 —Variation of terms—Con¬ 
sideration, whether term of contract—Evidence 
to contradict or vary, admissibility of. 

The consideration mentioned in a document is 
not one of the terms of the document but is a reci¬ 
tal of a fact which can be contradicted or varied 
under proviso 1 to S. 92 , Evidence Act. A.I.R. 
1932 Cal. 25 = 35 C.W.N. 279=133 Ind. Cas. 568 . 


-S. 92—Variation of terms—Oral agreement 

between mortgagors varying terms of mortgage. 

When the terms of a mortgage contract have 
been reduced to writing, no oral agreement varying 
those terms can be admitted in evidence. A.I.R. 

1932 Mad. 218 = 35 M.L.W. 145 = 1932 MAV.N. 168 = 
137 Ind. Cas. 285. 

~S. 92—Variation of terms—Person des¬ 
cribed as principal debtor—If can be proved 
to be surety. 

Under S. 92, Evidence Act, the obligee of a bond 
cannot prove that the position of one of the persons 
described in the surety bond as principal debtor 

Y a i S o h ?n?/xT Urety J or th fr other principal debtors. 

A.T.R. 1932 Nag. 62 = 28 N-L.R. 325 = 133 Ind. Cas. 

- S. 92—Variation of terms—Contract—Evi¬ 
dence of agency. 

Parol evidence tendered by plaintiffs for the 
purpose of showing that one of the part.es to the 

h ?u aCted asagents for them (plaintiffs) 
m making the contract, and that therefore the plain¬ 
erc„ W f re e ? tl,Icd to enforce the contract on behalf 

?3f) TnVr y a c S ,o aga ' nst e l i le othcr > »s admissible. 
Shxd 4 ! CaS 548=25 S * L * R - 91 = A. I. R. 1931 

—S. 92—Variation of terms—By proviso 4 

a wri?f V en Vary - ing or modifying terms of 
a wntten contract, is entirely inadmissible. 

Under provi 80 4 , , n certain cases, a subsequenl 

mal i t0 *?u°- dl - y any P rc y ious contract 

y e proved, but this is not permitted where the 

t W r ^ qUn / 5 that the terms of the contract shoulc 
duce ,nt ° ! wntlng l as in the case of a mort 
gage or where the terms of the contract have beer 
registered. By proviso 4 oral evidence is entire! 

contract.* 5 C t0 Vary ° r modify the terms of such \ 

Where the defendants pleaded that some time 
before any payment was made, an oral agreeing 
Plaintiffs was reached by which the^ 
(plaintiffs) were to receive, in full satiTfartLnS 
the mort age deed, less nionev than « « a ° 
them under the mortgage bond. y due tc 

O “h\ ld de\tdan?is 0r ca i :“, r a e S en t t 0 Se v t Up ?" heMi 

Of the written instrument hi, Vary the '^ms 
that although the plaintiffs were entitled f tablis1 ' 
^ thC the. mortgage theyw^ 


not entitled to it by virtue of a subsequent oral 
agreement, arid that S. 92 was a bar t° the plea. 
A.I.R. 1930 All. 721 = 1930 A-L.J. 1193=127 Ind. 

Cas. 443 . (F-B.). 

-S. 92 —Variation of terms— Interpretation— 

Oral evidence to prove satisfaction of debt by part 
payment and remission of reminder is admissible. 

Section 63, Contract Act, has nothing to do with the 
interpretation of S. 92, Evidence Act. In some cages, 
where the pormi ec cxe r cbeR any of his privileges given 
him under S. 63, Contract Act with the consent of the 
promisor the act may amount to a variance, etc., of the 
terms of the original contract and in that case, unless 
the variance is made by a document in writing, evidence 
would not be admissible to prove the fact. For example, 
where the mortgagee agrees to extend the time for pay¬ 
ment, if the promise is merely oral and if the mortgage 
is by a registered document, the promise cannot be 
proved by oral evidence. But in the case of a satisfac¬ 
tion of the debt or remission of a part of the debt 
there is no contradicting, or varying, or adding 
to, or subtracting from the terms of the contract, 
and oral evidence may be adduced to prove the 
pavment of a part of the debt and remission of the 
balance. For in that case, it would not be the plea of 
the mortgagor that the mortgagee is not entitled to the 
whole of his money. On the other hand his plea would 
amount to this, that although the mortgagee was entitled 
to the whole of his money he, in consideration of 
prompt payment of a certain amount (and for other 
possible considerations) agreed to accept a part in 
satisfaction of the full promise. A.I.R. 1930 All. 721 = 

1930 A.L. J. 1193=127 Ind. Gas. 443 (F. B.). 

- S. 92— Variation of terms — Subsequent oral 

agreement modifying written contract cannot be 
proved by oral evidence. 

A subsequent oral agreement to take less than is due 
under a registered mortgage-bond is an agreemet modi¬ 
fying the terms of a written contract, and if it has to be 
proved, oral evidence is inadmissible under S. 92, 
prov. 4. 42 Mad. 41 and 44 Bom. 55, Foil, no Ind. 
Gas. 424 = 9 Lah. 597 = 30 P.L.R. 46=A.I.R. 1928 
Lah. 873. 

S. 92—Variation of terms—A document which 
cannot be said to be a varation of a mortgage 
bond is admissible. 

A leased certain property to B and also executed a 
mortgage of the same property to him. The mortgage 
bond contained a covenant that unless credit entry 
was made therein in respect of payments of amounts 
which might be made on account of the bond, a state¬ 
ment that they had been made otherwise would not be 
sustainable. On the same date B executed a vartha¬ 
manam to A agreeing to pay a certain sum out of rents 

r u my ’ t0 P ay k** 1 ’ and to credit the balance 
ot the rents towards the bond. A alleged that B 
iailea to pay the amount for charity and assessment 
due in respect of the land and that by crediting the 
rents as provided for in the varthamanam towards the 
mortgage-bond, the bond was fully discharged and 
therefore he instituted the suit for taking accounts in 
reject of the lease and the mortgage bond, for the 
recovery of the land and some other reliefs. The Trial 1 
Court dismissed the suit, holding that the vartha- 
manam was inadmissible in evidence, /’ 

Held, that the varthamanam was admissible in evi- 

ence as it cannot be said to be a variation of the 
mortgage bond. 

, ^ P ar ties had intended actual cash payments to be- 
t e only method of discharge, then they would "not 
nave >yith the provision in mind, executed on the fatnP 
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date the varthamanam which provides for a different 
method of discharge. 107 Ind. Cas. 808=27 M.L.W, 
47=A.I.R« 1928 Mad. 382. 

- — S. 9a—Variation of terms. 

Evidence of statements made at the time of execution 
of will cannot be admitted for the purpose of varying 
the terms of the well. 105 Ind. Gas. 840 = A.I.R. 
1928 Nag. 55. 

- S. 92—Variation of terms—Two separate 

sale-deeds by both parties —Evidence to show 
the transaction to be exchange is admissible. 

ExtrinsiG evidence is admissible for the purpose of 
showing that two documents, though purporting to be 
separate sale-deeds, are in reality pai t and parcel of 
the same transaction, which, was one of an exchange. 
Such evidence which shows that two documents 
executed and registered on the same date arc part and 
parcel of one transaction and in fact represent only one 
transaction, does not amount to leading evidence so as 
to vary the terms of a document. 103 Ind. Cas. 399 
= 25 A.L.J. 723=A.I.R. 1927 All. 696. 

-S. 92—Variation of terms. 

Oral evidence is not admissible to show that one of 
the executants of a money bond signed only as surety: 
8 C.W.N. 101 and 2 U-B.R. 13, Foil. 103 Ind. Cas. 
79=5 Rang. i68 = A.I.R. 1927 Rang. 199. 

-S. 92—Variation of terms- 

Executant cannot plead that a different rate from 
that contained in the deed was agreed to. 95 Ind. 
Cas. 1019=1 Luck. 160 = 13 O.L.J. 95 = 3 O.W.N. 
248=A.I.R. 1926 Oudh 273. 

——S 92—Variation of terms—Joint execution of 
a bill—Oral evidence that one was surety is not 
excluded if creditor's right to demand immediate 
payment for either is not affected. 

Where a bill contains a joint promise by the two 
executants to pay to their creditors the amount of the 
bill jointly and severally so far as the express promise 
goes it may not be varied by parol evidence; but where 
the bill does not declare in express terms the rights of 
the co-obligors inter se, there is nothing in law to 
prevent one of them from proving such terms by parol 
evidence, provided that he does not thereby intend to 
affect the rights of the creditor to demand immediate, 
payment from cither or both of the co-obligors or joint 
promisors. 92 Ind. Cas. 667 = 20 S.L-R. io6 = A.I.R. 
1926 Sind 156. 

-S. 92—Variation of terms. 

Where the promisee knew that one co-executant 
was a surety for the other co-executant, evidence may 
be let in to prove that he was a surety. 82 Ind. Cas. 
816=3 Bur. L-J. H2=A.I.R. 1924 Rang. 360, 

-S. 92—Variation of terms. 

There is no reason in S. 92 of the Act why the fact 
whether in case of a joint contract both or cither of 
the workmen have actually, or constructively received 
all or part of the advance should not be proved, since 
the fact that one of two joint contracting panies 
actually receives the consideration does not necessarily 
involve that he does not receive it as regards part 
or whole as the agent of the other and a finding 
to that effect will not necessarily involve and 
variaion of the terms of the contract. 71 Ind. Ca6. 
61 = 16 M.L.W. 883 = 31 M.L.T. 475 = 24 Cr.L.J. 13 = 
A.I.R. 1923 Mad. 184=44 M.LJ. 53. 

-S. 92—Variation of terms. 

Where a bond is executed by 3 persons, one cannot 
show by oral evidence that he is only a guarantor for 
the other debtors. 70 Ind. Cas. 872= 1 Bur. L.J. 157 = 
A-I R. 1923 Rang. 15 . 


-S. 92—Variation in terms. 

Where the documentary evidence showed a contract 
between plaintiffs and defendants as between principals. 

Held, the mere mention of commission in the con¬ 
tract as signed was not in any way inconsistent with 
the relation bi ing between principal and principal and 
a mere statement of the defendants contradicted by the 
plaintiffs, that it was made a condition that there was 
to be no liability on their part, cannot be allowed to 
displace the ordinary results which contract between 
principals entails. 63 Ind. Cas. 521 = 5 Rang. 1 = 13 
M.L.W. 537 = A.I.R. 1921 P. C. 129 (P. G.). 

-S. 92—Variation of terms—Ilundi payable at 

sight—Contemporaneous oral agreement. 

A contemporaneous oral agreement that the whole 
amount of a hundi payable at sight should rot be paid 
but a less amount does not fall under th proveiso to S. 
92 of the Evidence Art and is inadmissible in evidence. 
12 S.L.R. 70 = 49 Ind. Cas. 193. 

-S. 92—Variation of terms—Oral evidence— 

—Admissibility to prove variation of a registered insti u- 
ment optionally registrable. 

A mortgage was made by plaintiff to defendant 
compiling 3 items of property for an advance of Rs. 99 
and was registered. In pursuance of this the mortgagee 
took possession of the first item and another property 
in lieu of the second item. Plaintiff paid into Court Rs. 
99 and claimed redemption of the two items alleging 
that by an oral agreement the second item in defen¬ 
dant’s possession was given him in lieu of second item 
in the registered deed. Defendant pleaded inadmissi¬ 
bility of extrinsic evidence as regards item 2 and that 
the claim with regard to this item was barred by 
limitation. Held, (1) that the plaintiff was entitled to 
lead evidence to prove the two facts, viz., that the 
defendant’s possession of the 2nd item was that of 
mortgagee and never adverse to him; (2) that his right 
to possession was terminated by payment of Rs. 99 
only tendered. 39 All. 300=15 A.L.J. 257 = 39 Ind. 
Cas. 528. 

- S. 92—Variation of terms—Gift—Uncondi¬ 
tional—Evidence contrary, if admissible. 

Evidence in proof of a separate agreement, which is 
contrary to a deed of gift, which is unconditional 
in its terms is barred under S. 92 of the Evidence 
Act. 5 Ind. Cas. 49 (All.) 

- S. 92, proviso (6)—Evidence to vary terms— 

Conduct—Sale or mortgage—Intention of parties. 

Where a document is perfectly plain no extrinsic 
evidence is required to show in what manner the 
language of the documents related to existing facts. 
There may be cases where such extrinsic evidence 
is required and it will therefore be admitted. But it can 
only be in such cases where the terms of the documents 
themselves require explanation and then evidence c an 
be led within the restrictions laid down by proviso to 
S. 92 of the Evidence Act. Where a document has stood 
more than fifty years it is extremely undesirable to 
allow evidence to be led to show that the document is 
not what it appears to be on the face of it. 44 Bom. 
710 = 22 Bom.L.R. 831 = 58 Ind. Cas. 574. 

——Ss. 92 and 99— Variation of terms—Sale— 
Evidence to proof gift. 

A party to what is on the face of it a sale-deed cannot 
in a suit with a person who is no party to the deed 
produce evidence to show that the deed was really a 
deed of gift. 6 O.L.J. 563=22 O.C. 222 = 53 Ind. Cas 
961. 

-S. 92—Recitals—Oral evidence to vary or 

contradict. 7 

There is nothing in S. 92 of the Evidence Act to 
exclude evidence of ap oral agreement which cop- 
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t radio is, varies, add*. to, or subtract* Arm not the terms 
of the contract, but some rec tals in the contract itself. 
51 Ind. Cas. 320 (Tat;. 

-S. 92— Variation of t*-rnris— Instalment bond— 

Oral undertaking to waive provision for payment 
of whole on default —Inadmissible. 

A subsequent oral undertaking on the part of the 
creditor to waive his right to enforce the payment of the 
whole amount on two successive defaults of payments of 
instalments is a variation of the contract and is there¬ 
fore inadmissible in evidence under S. 92 of the Evi¬ 
dence Act. 47 Ind. Cas. 043 (Cal.) 


— —S. 92—Variation of terms—Promissory note— 
Evidence to show that executant was surety. 

In a suit on a promissory note the question whether 
the defendant executant of the note, signed it by way of 
security for others cannot be tried or determined except 
so far as it affects the question of consideration. 47 Ind. 

Cas. 917 (Cal.) 

• 

-S. 92—Variation of terms—Sale— Agreement 

to reconvey. 

Where there is an out and out sale no oral evidence 
of a contemporaneous oral agreement varying the terms 
of the sale-deed or importing an agreement to 
reconvey as part of the same transaction is admissible. 
22 Ind. Cas. 4; 12 All. 387 ( P -C-) Foil, and 22 All. 
149 (P. C.) Dist. 74 P.R. 1918=163 P.W R. 1918 = 47 
Ind. Cas. 418. 

-S. 92—Variation of terms—Gift—Conditions 

—Introduction of. 

To introduce a condition into a document (a gift 
deed) that is on the face of it unconditional and absolute 
is to vary the terms thereof within S. 92. Oral evidence 
is inadmissible to prove that a gift unconditional in its 
terms was revocable by the donor if future services 
were not rendered. (1917) M.W.N. 634=42 Ind. Cas. 
265. 

-S. 92—Variation of terms—Evidence of motive. 

Where a ‘Barga Kabuli) at* containing a number of 
terms had as clause that on failure of crops Rs. 25 per 
annum is to be paid; Held, that under S. 92 no oral 
evidence was admissible to show that the clause about 
payment of Rs. 25 was inserted solely for purposes of 
registration as it was not so stated on the fact of the 
instrument itself. 2t C.W.N. 860 = 40 Ind. Cas. 833. 

-S. 92—Recitals—Partition—Variation of. 

In spile of the apparent tenor of a deed of partition 
parties may prove either that the partition, was 
incomplete or that certain properties were reserved for 
future division. 4 L. W. 329 = 34 Ind. Cas. 712. 


-S. 92—Variation of terms—Mortgage—Split¬ 
ting up of contract. 

Oral evidence to prove an agreement between a 
mortgagor and mortgagee having the effects of splitting 
up the contract contained in the registered mortgage- 
bond is inadmissible. 44 Cal. 162 = 25 C.L.T. 24=21 
C.W.N. 740 = 3 1 Ind. C a s. 609. J * 


-S. 92—Variation of terms— Benamidar obligor 

can’t be proved the real obligor or obligee. 


Where there is a written contract, the obligor or the 
obligee might not give parol evidence to shift his liabi 
l.ty or to seek his remedy from a third person even 
though the facts were within the knowledge of the 
parties on the ground that the obligor on record was 
only a benamidar. ,8 Bom L. R. ,34=33 i nd . 


-S. 92—Variation of 

Joint execution—Oral 
fts surety' 


terms Promissory note— 
evidence to prove liability 




It is not open to one of the executants of a pro-note 
to adduce oral evidence that he was a surety. 29 Ind. 
Cas. 760 (L.B.j 

-S 92—Contradiction of terms—.Statement of 

deceased regarding revocation—Oral evidence as 
to—Admissibility. 

Oral evidence as to statements alleged to have been 
made by a deceased executant as having the effect of 
practically cancelling a registered instrument cannot 
be admitted unless there are anomalous and suspicious 
circumstances already in existence. 1 O.L J. 591 = 26 
Ind. Cas. 547. 

-S. 92 — Contradiction of terms — Oral agree¬ 
ment releasing one of the joint promissors. 

Evidence is not admissible to prove a contempora¬ 
neous oral agreement between the promisee and one 
joint promissor that the latter is not liable under a 
promissory note. 38 Mad. 680 = 14 M.L.T. 559= 
(1914) M.W.N. 27 = 26 M.L J. 113=22 Ind. Cas. 1. 

-S. 92—Variation of terms—Negotiable instru¬ 
ment—Signed as principal—Liability as surety— 
Oral evidence. 

A person signing a pro-note as principal cannot prove 
by oral evidence that he was only intended to be 
surety. 

An unconditional agreement to pay cannot be varied 
by an oral agreement under S. 92 of I.E. Act. 1913 
M.W.N. 336=24 M. L.J 91=13 M.L.T. 104=18 
Ind. Cas. 696. 


-S 92, provisos (3) and (4)—Variation of terms 

—Registered contract. 

Oral evidence of modification of a registered con¬ 
tract by an unregistered writing is inadmissible. 21 
P-L-R. > 9 1 3 = 17 Ind. Cas. 362. 


-Ss. 92 and 115—Variation of terms—Oral evi¬ 
dence. 

S. 92 of the Evidence Act should not be read subject 
to S. 115 of the Act. In a suit for possession of pro¬ 
perty on the ba'is of a sale-deed defendant pleaded 
an oral agreement whereby plaintiff had agreed to 
return the sale.deed to defendant and to relinquish 
his claim. Held, that evidence of the oral agreement 
was inadmissible under S. 92 of the Evidence Act 
a ^d that, as the oral evidence itself was inadmissible, 
there was no question of the plaintiff being estopped 
from prosecuting his suit by reason of such agree- 

^ nt - 2 9 336, 36C. 920 Ref. 15 Ind. Cas. 326 

(Mad.) 


S. 92 Variation of terms—Sale—Rescission— 
Mutual consent—Parol evidence. 

Oral evidence to prove that parties to a sale-deed, 
duly executed and registered, subsequently rescinded 

by "?? tual Con sent, is inadmissible under S. 92 of 
the Evidence Act. 15 Ind. Cas. 282 (Mad.) 


^ OI terms— ncgisicreu >uo» 

ment—Oral agreement—Conduct variation by. 

No oral agreement is admissible to prove variati' 
ot the terms of a registered deed for instance, 
e r m as to the payment of rent in a register 
lease. An agreement is none the less oral be c au 
it is to be referred from the conduct of the par tit 
(191°) 12 C.L.J. 646 = 6 Ind. Cas. 577. 

j 9 * Variation in terms—Contemporaneoi 

documents—AdmissibiUty. 

a contract is based on two documents, execut 
contemporaneously, the defendant in a suit on one 

t - “ *r T lt] *± t0 sb ° w contemporaneous exec 
, ^ B on a pro-note payat 

® Pleaded a contemporaneous agreerae 
of its payment by instalments. Held, be could gi 


ii®9 


EVIDENCE ACT (I of 1872)—S. 92—27. Variation of terms 


13 10 


evidence of the existence of the contemporaneous 
agreement. 4 Bur. L.T. 136=-12 Ind. Cas. 8g6. 

-S. 9a—Variation of terms—Promissory note— 

Summary suit—Plea of security. 

In a summary suit on a pro-note under O. XXXVlH 
the plea that the contract sued on, was a conditional 
agreement cannot be allowed as the contract embodi¬ 
ed in the note is an unconditional agreement to pay 
and the object of the pro-note is to show that the 
particular transaction represented by the note is a 
separate transaction and the intention is that the 
remedies relative thereto should be separately followed. 
(3 O.C. 627 , Foil.) 9 Ind. Cas. 299 (Sindh.) 


-S. 92—Variation of terms — Representation 

that a deed would not be enforceable as such 
inadmissible. 

Evidence of a contemporaneous agreement or pro¬ 
mise or representation between the parties inconsis¬ 
tent with their written document cannot be admitted. 
Hence, the representation by a party to a deed that 
the deed cannot be enforced is inadmissible. 35 Bom. 
93=12 Bom. L-R- 972=8 Ind. Cas. 644. 

-S. 92—Contradiction of terms. 

Oral evidence is not admissible to prove anything 
contrary to the express provision in the document. 
2 Ind. Cas. 160; 6 Ind. Cas. 577, Foil. 3 C.W.N. 151; 
14 C.W.N. CXlI, Diss. 15 C.W.N. 249=12 C L J. 
649 = 7 Ind. Cas. 842. 

-S. 92—Variation of terms—Partnership deed. 

Where the deed of partnership did not show that 
the members o'f a family entered into the partner¬ 
ship on behalf of the family, no extraneous evidence 
is admissible to prove that the members of the 
family were acting on behalf of the family in the 
concern and not in their individual capacity. 87 
P-L.R. 1909=4 Ind. Cas. 929. 


28. Miscellaneous. 

--S. 92—Miscellaneous—Objection to admissi¬ 
bility. 

An objection that a certain document cannot be 
•aid to have been properly proved by virtue of 
presumption under S. 90, should be taken at the 
earliest time and cannot be allowed for the first 
time in second appeal. A.I.R. 1939 Mad. 926=50 
M.L.W. 527 = 1939 M.W.N. 946 = (1939) 2 M.L J. 593. 
S. 92—Miscellaneous. 

. The. question whether a specification of a prior 
invention describes the invention claimed by the sub¬ 
sequent inventor is a question of construction and 
parol, evidence is only admissible for the purpose of 
explaining, words or symbols of art and other such 
like technical matters, and of informing the Court 
of relevant surrounding cir r umstances. 124 Ind. Cas. 
569=31 M.L.W. i26=A.I.R. 1930 P.C. 1 (P.C.) 

S. 92—Miscellaneous. 

Covenent for title under S. 55 (2), T.P. Act—Con¬ 
tract to the contrary — Whether can take shape of 
oral agreement. 124 Ind. Cas. 185 = 1930 A.L.J. 653 = 
A.I.R. 1930 A. 771=52 A. 604. 

-S. 92—Contract in writing—Suit on promis¬ 
sory note—Collateral agreement of time. 

An agreement in writing postponing the time for 
payment is a valid and enforceable agreement and 
time runs from the expiry of the agreement. 39 
Mad. 129=3 L. W. 38 = 19 M.L.T. 62 = 30 M.L.J. 
5 * = (1916) M.W.N. 93 = 32 Ind. Cas. 869 (F.B.). 

—“■—8. 9a, proviso (4) — Miscellaneous — Relin- 
qrdshment—Under rayati interest. 

Where an instrument regarding the creation of an 
Under-rayatj interest worth le*s than Rs. 100 is regis¬ 


tered. evidence may Lc given of an unregistered 
document to show that the interest was relinquished. 
57 Ind. Gas. 949 (Cal.) 

- S. 92— Miscellaneous — No estoppel against 

statute. 

Where the transaction is expressly forbidden by 
statute, the rule that the grantor cannot derogate 
from his grant does not operate, for on a point of 
law there can be no estoppel and there i6 no rule 
of law standing in the way of a party asking the 
Court to hold that a particular transaction which as 
a matter of fact is void should be declared to be of 
no effect. In such a case the Court is bound as 
soon as the invalidity of the transaction is pointed 
out to it, to set aside the transaction provided that 
the Court holds that the alleged invalidity really 
exists. 12 N-L.R. 100 and 44 Bom. 488, Foil. 82 
Ind. Cas. 126 = 20 N.L.R. i 62 = A.I.R. 1925 Nag. 125. 

-S. 93- 

See also Deed — Construction. 

-S. 93 — Ambiguity in number of holding — 

Evidence to explain. 

There is nothing in S. 93, Evidence Act, which 
precludes evidence to be given for the purpose of ex¬ 
plaining an ambiguity that the municipal number 
given in a rent receipt differing from the present 
number of the holding was the old number of the 
holding. A.I.R. 1932 Cal. 634=36 C.W.N. 583=141 
Ind. Cas. 320. 

-S. 93—Ambiguous expression — Evidence ad¬ 
missible to explain it. 

The expression ‘movables’ does not include paddy 
therefore evidence is admissible to p r ove that it was 
left undivided. 4 L.W. 329 = 34 Ind. Cas. 712. 

-S. 93—Bequest for ‘Dharmarth.* 

Where the trust is for ‘ Dharmarth * without speci¬ 
fying the special charity, oral evidence is inadmissible 
to prove that ‘Dharmarth’ was intended to mean only 
the maintenance of Langar. 63 P. W. R. 1912 = 106 
P.L.R. 1912=78 P.R. 1912 = 14 Ind. Cas. 247. 

-S. 93—Conflict—Conflict between recitals and 

diagram forming part of description of property 
—Rule that recitals will prevail does not apply. 

Where, in a grant of land theie is a repugnancy 
between the terms of the grant and any plan or dia¬ 
gram, the general rule is that the former will prevail. 
But where the plan of boundary is a part and parcel of 
the description itself the general rule ceases to apply. 

Where a deed of conveyance contained an ambiguity 
as to the descriptinn of the property conveyed one 
portion of it referring to the entire house and another 
portion, only to a portion of the house but both read 
together did apply correctly cither to the whole house 
or to a portion of it. 

Held, the case is within Section 97 of the Act and 
extrinsic evidence is admissible for the purpose of 
solving the question whether by the description of the 
property taken as a whole the intention is to convey 
the house in its entirety or only a portion of it. The 
principle that when an instrument contains an ambi¬ 
guity, evidence of user under it may be given to show 
the sense in which the parties used the language 
employed, applies to a modern as well as to an ancient 
instrument, and where the ambiguity is patent as well 
as where it is latent. 66 Ind. Cas. 442 = 8 O.L.T. c 2 i 
= A.I.R. 1922 Oudh 162. 5 

- S 93 —Conflicting statements. 

Extrinic evidence is admissible for explaining apparen¬ 
tly conflicting statements in the body of a, document 
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and in the Schedule thereto. Cl Ind. Cas. 361 = 25 
G.W.N. 385= 1920 M.VV.N. 726=A.i.K. 1921 P.G. 40 
(P.C.). 

-S. 93 — Construction. 

If the declaration of acquisition under S. 6, Land 
Acquisition Act had been ambiguous contemporaneous 
evidence and evidence of conduct would have been 
admissible to determine the intention as to the extent 
of acquisition. A.I.R. 1943 Gal. i22 = I.L.R. (1942) 2 
Cal. 378 = 206 Ind. Gas. 118. 


-S- 93—Construction—Ambiguity in consent 

decree— Evidence to construe it. 

Only under one set of circumstances can the parties 
be allowed to give evidence as to what the decree 
meant or to give evidence to assist the Court in 
coming to their conclusion; and that is where there 
is a latent ambiguity. Where the ambiguity is on 
the face of the document itself, evidence to enable 
Court to construe it, is not admissible. Consequently, 
where the Court has any difficulty as to what the 
decree means cither by reason of an ambiguous 
sentence or an apparent contradiction arising out of 
that, no evidence is admissible. A.I.R. 1935 Pat. 123 = 
1 B. R. 597=156 Ind. Cas. 302. 


-S. 93— Construction—Ambiguity. 

A document must be taken as a whole and if there 
is inconshtcncy between two parts of it. the case is one 
of ambiguity. A.I.R. 1935 All. 662=1935 A. L J. 
664=1935 A. W. R. 715=1935 R. 0.263=155 Ind. 
Cas. 634. 


-'S. 93—Construction. 

Deed — Construction — Ambiguous deed may be 
construed in the light of parlies’ conduct, but 
unambiguous deed should not be so construed. 62 
Ind. Cas. 491=33 C L.J. 186 = A.I.R. 1921 Cal. 750. 

-S. 93—Defective language. 

Where the language of a document is defective, 
oral evidence is inadmissible under S. 93 to supply 
such defects. 1921 M. W. N. sin = A. I. R. 1021 
Mad. 498. 


■S. 93—Document not ambiguous. 


Evidence of the conduct of the parties is not 
admissible to prove the intention when the document 
is not ambiguous. (1911) A. C. 487 Foil, (ion) 2 
M. W. N. 238=12 Ind. Cas. 146. 

-S. 93 —Elucidation. 

Where the instrument i s plain and unequivocal, 
evidence of conduct cannot be received for elucidating 

its terms: 3° Cal. 738 (P. C.) Foil. ,,2 Ind. G as. 
184 = 28 M. L. W. 824= A. I. R. 1928 Mad. 1064 = 55 
M. L.J. 132. 

Ss. 93, 94, 95, 96—Hand note—Stipulation to 

pay interest—Interest whether monthly or annual- 
Extrinsic evidence to prove. 

A hand note contained a stipulation to pay interest at 
2 .2 per cent, but did not mention whether that 
interest was to be calculated annually or monthly or 
otherwise. Held-That evidence was properly admU- 
ted to show that the words meant that the interest 
should be calculated monthly. W. R. ( 1861 ) 37 of„ll* 

aW N - "°° = '4 C.L.J. 97 = 7 Ind. 

S. 93 —Imputation—Ambiguity. 

Ifan imputation is ambiguous in meaning, evidence 
is admissible to explain it. 33 Mad 67—10 t t 
7 t 4 =6 M-L.T. 290 = 3 Ind. Cas. 955 ; b7 ~ ’ 9 

- s * 93—Meaning of “Sir lands”. 

The words 4 *sir lands’ are not in the least 
and, therefore, fresh evidence cannot be allowed *? U j US 
S- 93, Evidence Ac ,o show that 


meant but sir rights were meant. A.I.R. 1935 All. 
729=1935 R. D. 303 (2) = 1933 A W. R. 753= ! 56 

Ind. Cas, 53 * 

-5. 93—Meaning of words. 

Direct words not used in a deed—Evidence of 
parties, if uninterested, is the surest guide as to meaning 
of the phrases used. A.I.R. 1 939 L a h- 433 — 4 1 P»L.R. 
879=185 Ind. Cas. 65. 

-S. 93—Meaning not clear. 

Contract—Construction—Meaning of words in docu¬ 
ment not clear—Court may considei prior negotiations 
for determining meaning: 3 Bom. 186, Foil. 114 Ind. 
Cas. 626= 1928 M.VV.N. 763 = A.I.R. 1928 Mad. 1246, 

-S. 93 — Parol evidence inadmissible when 

document is ambiguous. 

When the terms of a document are ambiguous on 
the face of it, parol evidence is not admissible to 
prove the intention of the executant. 185 P. W. R. 
1915 = 31 Ind. Cas. 632. 

-S. 93—Patent ambiguity—When other evi¬ 
dence is not admissible. 

Where a mortgage deed was admittedly ungram¬ 
matical and could not be read literally so as to give 
any clear meaning and in order to arrive at the 
construction both the parties had to supply or remove 
some words from the document as it stood, 

Held, there was a patent ambiguity in the deed 
and under S. 93 of the Evidence Act no evidence 
was admissible to supply the defect.- 80 Ind.. Cas. 
944=5 L.R.A. Civ. 542 = A.I.R. 1925 All. 34. 

-Ss. 93 and 94 —Sale—Ambiguity. 

Where on a *ale of land the land is described in 
such a way that one-half of the description would fit 
in one particular plot of land while the other half 
would apply to a different plot of land. Held, that 
evidence was admissible to show which portion or 
plot of land was intended to be conveyed. 130 P.L.R. 
1910 = 8 Ind. Cas. 554. 

-S. 93—Sale certificate. 

Where the sale certificate is ambiguous, the Court 
is entitled to look into the surrounding facts and its 
conclusion upon those facts would be binding in 
second appeal. 88 Ind. Cas. 399=1924 P.H.G.C. 271 = 

3 Pat.L.R. Civ. 107 = A.I.R. 1924 Pat. 805. 

S- 93—Sale Certificate. 

Evidence cannot be given to contradict the terms of 
a sale certificate; but evidence may be admissible to 
interpret its terms when they are ambiguous and 
stand in need of explanation. 19 O.L.J. 182 = 22 Ind. 
Cas. 280. 




v a&aiamama 




pleader’s name but bearing bis signature. 

Where a vakalatnama did not contain the nan 
of the pleader aftc r the word ‘Mr.’ in the printe 
form but bore the signature of the party as well 1 
that of the pleader, 

Held, that the ambiguity in the document W. 
not a patent ambiguity such that S. 93 would excluc 
evidence to explain it, but the ambiguity may i 
cleared up by extrinsic evidence under S. 96 of tl 
Act. 7 * Ind. Cas. 436=19 N. L. R. 36=6 N. L«, 
100 —A-I.R. 1923 Nag. 182. 

-S. 94. 

See also (1) S. 92, Evidence Act 
(2) Deed construction. 

vJu’ Extrinsic evidence. 

When documents speak clearly for themselves, the! 
c n be no question of considering oral evidence 1 
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show what was the real nature of the transaction. 
A.I.R. 1944 Pesh. 15=1944 Pcsh. L.J. 15 = 212 Ind. 
Gas. 306. 

-S. 94—Extraneous evidence—Deed unambi¬ 
guous and clear. 

Where the terms of a document are clear and un¬ 
ambiguous, no oral evidence can be given to explain 
them. But the evidence is certainly admissible to 
explain in what manner the language used is related 
to existing facts but that is only if such relation does 
not appear from the document itself. A. I. R. 1936 
Lah. 508 = 164 Ind. Cas. 463. 

-Ss* 94, 95—Extrinsic evidence. 

Where the language used in the sale-deed was plain 
in itself and applied accurately to existing facts no 
evidence could be given to show that it was not 
meant to apply to such fact6. 150 Ind. Cas. 363 = 
36 P. L. R. 61. 

-S. 94—Extrinsic evidence. 

Where the language of a document is clear and 
applies without difficulty to the facts of the case, no 
extrinsic evidence can be admitted for the purpose 
of affecting its interpretation. 4 O. I . J. 313 = 40 
Ind. Cas. 491. 

——S. 94—Extrinsic evidence—Admissibility of 
evidence—Document not solely relied on bv 
plaintiff 

Where the plaintiff put in a certain document which 
was quite clear in its terms but the plaintiff himself 
was no party to it and did not rely upon it exclusive!v 
for establishing his title. Held, that under the 
circumstances the plaintiff was not debarred from 
adducing oral evidence in support of his contention. 
27 P.W.R. 1915 = 57 P-L.R. 1915 = 27 Ind. Cas. 701. 

-S- 94—Extrinsic evidence. 

Where the language used is plain an l applies 
accurately to existing facts evidence is not admissible 
for showing that it was not meant to apply to those 
facts. Where the words used are definite and un¬ 
ambiguous, the Courts must not travel outside ihe 
words used to found or confirm speculations, as to 
the parties to the document having in fact intended 
other than what they have said. (1915) M.W.N. 325 = 
29 Ind. Cas. 201. 1 

——S. 94—Lease—Perpetual lea s e—Oral evidence. 

Extraneous evidence is admissible to show that a 
lease to A was intened to be a permanent lease to A 
and his heirs. Even in the absence of words of 
inheritance a lease may be a permanent lease if, from 
the language of the document, the object of the lease 
and the surrounding circumstances it appears that a 
permanent lease was intended. (1901) 3 Bom. L.R. 768. 

“ S. 94—Ambiguity, not latent—Construction— 
Question of fact, when can be availed of. 

The mere fact that there is ambiguity or difficulty, 
not beiag a latent ambiguity, would not entitle the 
Judge to consider the s e questions. But, if, there is no 
expression in the document itself which properly con¬ 
strued, would entitle ihe Court to come to any conclu¬ 
sion with regard to the matter, then the questions of 
lact are certainly open to him to consider in coming to 
a conclusion with regard to the matter. A.I.R. 1936 
rat. 275 = 2 B.R. 495 = 17 P L.T. 488 = 162 Ind.Cas.797. 

~S. 94—Mis-description. 

n cases of mis-description S. 94, Evidence Act, can 
„* vc appHcation. 104 Ind. Cas. 736 = 10 N.L.J. 
aoi=A.I.R. 1928 Nag. 4. 

_ 94 -—Mi»*description—Extrinsic evidence. 

'-* ra * evidence is admissible to show what properties 
were realty intended to be mortgaged in a case of 
misdescription or mutual mistake. 38 All. 103=14 
A.L.J. 15-33 Ind. Gas. 174. 


-S. 91 —Mutual mistake. 

Where the seller and purchaser, both by mutual 
mistake, state that property which had never been 
intended to be sold, was inserted in the sale-deed, 
it isopen to the parlies to produce evidence to show 
what was intended to be sold and purchased. To 
such a case, S. pj is inapplicable because what is 
sought to be lectified in such a case is 1101 the sale-deed 
but the mistaken expression of the intention of the 
parties as embodied in the sale-deed. A.I.R. 1940 
Lah. 236 = 42 P.L R. 222=188 Ind. Cas. 813. 

-S. 94—Mutual mistake. 

Where the dispute is not a; to existing facts but is 
as to what is intended by the parties to be done by 
them in future, S. 94 does not apply and mutual 
mistake of fact can be proved. 122 Ind. Cas. 493 = 
A.I.R. 1930 Lah. 446. 

-S. 94—Scope and applicability. 

Property^ mortgaged specified in deed as five pies 
zemindari share in raaha 1 —Property described in 
same manner in plaint and decrees in mortgage suit— 
Application for correcting description of property in 
plaint, decrees and deed, on ground that not five 
pies share but whole zemindari was intended to be 
mortgaged. 

Held, that the case was governed by the rule laid 
down in S. 94, Evi. Act and the Court should not 
have allowed the evidence to be produced to prove 
the allegations of the mortgagee. A.I.R 1939 All. 
23 1 = *939 A. L.J. 193 = 1.L R. (1939) All. 399 = 
>939 A.W.R. 173=181 Ind. Cas. 153. 

-S. 94—Subsequent conduct—Relevancy, when 

deed is free from ambiguity. 

Although evidence as to subsequent conduct is re¬ 
levant if there is a doubt as to the effect of any 
instrument, when instrument itself is clear and fiee 
from any ambiguity, subsequent conduct is altogether 
irrelevant. It is only when after other methods of 
interpretation have been exhausted, there remains a 
doubt as to the effect of instrument that it is permis¬ 
sible to give evidence of the acts under it as a guide 
to the intention of the parties. A.I..R. 1935- Nag. 

35 = 3 l Nag. L.R. 188= 157 Ind. Cas. 1 7. 

—■—‘S. 94—Subsequent conduct. 

Where the words in a deed are clear, the subse¬ 
quent conduct of parties is an irrelevant consideration. 
A.I.R. 1934 p -G. 58= 11 O.W.N. 225 = 39 M.L.W. 
291 = 38 O W.N. 325=1934 A.L. J. 295 = 36 Bom. L.R. 
390 = 86 M. L.J. 399=1934 M. W. N. 300 = 18 R.B. 
112=61 Cal. 313 = 59 C.L J. 257 = 3 A.W.R. 193 = 61 
I.A. 35 = >47 Ind. Cas. 884 (P.C.). 

-S. 94—Antecedent communings, considera¬ 
tion ol — Surrounding and contemporaneous 
circumstances, if and when can be looked into. 

When the words used in a document are plain, no 
extraneous considerations are permissible; neither 
antecedent correspondence, nor surrounding circum¬ 
stances nor subsequent conduct. 

When parties have entered into a formal contract 
that contract must be construed according to its 
own terms and not be explained or interpreted by the 
antecedent communings which led up to it. The 
latter could only show what parties meant to do but 
cannot show what they did. Though it is perfectly 
true that when the terms of an agreement are 
ambiguous, the surrounding and contemporaneous 
circumstances (not subsequent conduct) can be looked 
to, yet even in the rare cases where the rule can be 
applied, it has to be used with the greatest care. 

1 • 1 . ? . , , a completed contract 

while the other insisted that there was not and refused 

to perform it. The contemporaneous circumstances 

were that both dealt in the same commodities and 
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that both were negotiating, one lor the purchase, and 
the o’her for the sale, of the goods. The question 
arose whether the subsequent conduct of the parties 
could be considered for ascertaining whether there 
was a completed contract: 

Held, that this was not one of those cases in which 
all the parties concerned (not merely one side), had, 
for years, acted along a given set of lines which could 
only fit one case and not the other (that is, of con¬ 
tract and no contract). It was only in circumstances 
of that kind that it was legitimate to try and correlate 
the meaning of the words used to existing facts, that 
is to say, to facts existing at the time of the dispute. 

Courts have no power to decree one kind of con¬ 
tract when a totally different contract is set up and 
the plaintiff fails to establish it, nor have they 
power to introduce terms into a contract when those 
terms fly in the face of the contract pleaded. A.I.R. 
1943 Nag. 81 = 1942 N.L. J. 481 =I.L.R. (1943) Nag. 
10=203 Ind. Cas. 341. 

-S- 94—Extraneous evidence of surrounding 

circumstances, when can be considered. 

The court has to ascertain what the parties meant 
by the words they have used and to give effect to the 
intention which is expressed by the words used by the 
parties themselves. Where words of any written 
instrument are free from ambiguity in themselves and 
where external circumstances do n 0 t create any 
doubt or difficulty as to the proper application of 
those words to claimants under the instrument, or 
the subject-matter to which the instrument relates, 
such instrument is always to be construed according 
to the strict plain common meaning of the words 
themselves and in such case, evidence de hors the 
instrument for the purpose of explaining it according 
to the surmised or alleged intention of the parties 
to the instrument is utterly inadmissible. It is only 
when the words are ambiguous and do not yield 
clear meaning that extraneous evidence of surrouud- 
ing circumstances may be looked into. Object of 
construction is to discover intention of parties 
which should be gathered from the written instru¬ 
ment itself. A I.R. 1912 Nag. 115=1942 N.L.J. 
445 = I.L.R. (1942) Nag. 592=202 Ind. Cas.595. 

•-S. 95 

See also; (1) Deed—Construction. 

(2) Evi. Act, S. 94. 

-S. 95. —Security bond—Doubt as to construction of 

—Reference to order directing the security to be taken 
can be made. A.I.R. 1934 Cal. 569 = 61 Cal. 800=150 
Ind. Cas. 985 (2). 

-Ss. 95 and 92—Conflicting recitals. 

In case of conflict between the recitals in the body 
of a document and the schedule, extrinsic parol evi¬ 
dence is admissible to explain the facts that led to the 
execution of the document in order to reconcile the 
different statements regarding the property covered 
by it. (1920) M.W.N. 726 =25 C.W.N. 385 = 61 
Ind. Cas. 36i = A.I.R. 1921 P.C. 40. (P.C.). 


-S. 95—Evidence of the claim released— 

Document silent. 

Where a release is silent as to the nature of the 
claim released, evidence is admissible under S. 05 to 
prove what the claim referred to in the release is 04. 
Mad. 156=20 M.L.J. 383= (1910) M.W.N. iqi = , 
M-L.T. 392=6 Ind. Cas. 758. ' 


-S. 95—Evidence to clear it admissible. 

When a description is partly correct and pa 
incorrect and the former part is sufficient to ider 
the subject-matter intended while the latter does 
apply to any subject, the erroneous part will 
rejected on the maxim that a false description 


not hurt when it can exist with the subject itself. 
Where the language of a will, though plain in itself, 
had no meaning with refci ence to existing facts, evi¬ 
dence can be let in to show how the error arose. 84 
Ind. Cas. i37 = A.I.R. 1923 Sind 42. 

-S. 95—Latent ambiguity. 

Where a mortgagee transferred the mortgaged 
property and there was no mention in the deed that 
only mortgage rights were intended, to be transfer¬ 
red, the mere fact that it is mentioned in the deed 
that the property stood in the khata of the mort¬ 
gagor and that there is an idemnity clause cannot 
justify the contention that only mortgage rights 
were intended; and if the absence of any assertion 
in the deed of absolute ownership on the part of 
the vendor mortgagee makes it possible to hold that 
mortgagee’s rights were sold, there is a latent 
ambiguity to remove which evidence can be given: 

118 Ind. Cas. 682 = A-I.R. 1929 Nag. 267. 

——S. 95 —Misdescription—Evidence is allowed 
to correct misdescription. 

Where property mortgaged was wrongly written 
in the bond as Touzi No- I in place of Touzi No Y. 

Held, that the plaintiff in a suit to enforce the 
mortgage can adduce evidence to show that there 
was a misdescription. 71 Ind. Cas. 589=1 PatrL.R. 
80 = A.I.R. 1924 Pat. 359. 

—— S. 95—Mistake—Construction of order ap¬ 
pointing receiver to sue upon an agreement— 
Suit agreement described wrongly—Mistake, 
effect of. 

S. 95 has no application and cannot be invoked 
in the matter of construing an order of court ap¬ 
pointing a receiver to bring a suit upon an agree¬ 
ment of one date, when it was found afterwards 
that the agreement intended to be sued upon was 
one of another date, the intention of the parties 
being immaterial to the question of title and autho¬ 
rity of plaintiff to maintain the suit. The effect of 
the mistake is to make the appointment of the 
receiver to recover a debt due under an agreement 
which does not exist a nullity. 13 C-B. (N'SO 29 2, 
304 dist. (1903) 7 C.W.N. 651=30 C. 699. 

-S. 95—Payment of interest—Evidence can 

be allowed to show that interest is payable 
monthly when document is silent. . ; 

Under the provisions of S. 95 or S. 98 evidence 
can be allowed to show that the rate of interest 
specified in certain deeds is payable monthly, when 
the deeds are silent. 121 Ind. Cas. 75 = 30 P.L.R. 
741= A.I.R. 1930 Lah. 144. 

-S. 95—Payment of interest. 

Where a compromise decree provides for inte* 
rest at 2 percent, but it is ambiguous whether it is 
monthly or annually, the Court may hear evidence 
as to the ordinary meaning of those expressions in 
documents of that nature. 62 Ind. Cas. 702. (Cal.). 

~ s s*.95, 96 , and 97—Relation to existing facts. 

Extrinsic evidence is admissible to show hoW 
the language of a document is related to existing 
facts or to facts which existed when the document 
was written. 20 C.W.N. 1158=34 Ind. Cas. 450. 

T Ss. 96, 97—No ambiguity—Evidence regard- 
in S lri tdition of executant—Admissibility. _ ; 

Where there is, in the document, no ambiguity 
ot the kind provided for in Ss. 96 and 97, Evidence 
Act, evidence can be adduced only in respect of 
acts existing a t the time and not directed to in¬ 
tentions of the executant, in relation to unexpect; 

cd contingencies. A.I.R. 1936 Mad. 388 = 70 M.L.J 
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128-43 M.L.W. 742=1936 M.W.&. 600=163 Ind. 
Cas. 47f: 

- Ss. 96 knd 97— Intention—External evi¬ 
dence. 

External evidence may be offered to prove in¬ 
tention »r the meaning of the language used to 
find out' whether the words used were tedious or 
not. 32 Mad. 384 = 5 M-L.T. 393=9 Cr. L.J. 456= 
2 Ind. Cas. 33. 

- S. 96— Latent ambiguity—Extrinsic evi¬ 
dence is admissible. 

When an instrument appears on its face to be 
free from ambiguity but upon the endeavour being 
made to apply it to the persons or things indicated 
it transpires that the words are equally applicable 
to two or more persons or to two or more things 
there is a latent ambiguity. In such a case ex¬ 
trinsic evidence has created the ambiguity and 
extrinsic evidence is admissible to resolve it and 
direct evidence of intention may be given for the 
purpose of ascertaining which of the several 
persons or things to whom the words are appli¬ 
cable was intended to be connoted. 72 Ind. Cas. 696 
= 36 C.L.J. 242 = A.I.R. 1923 Cal. 32. 

—— S. 96— Mortgage—Provision for payment of 
revenue by mortgagee—Enhancement of revenue 
—Liability to pay—Admissibility of evidence. 

Where a usufructuary mortgage merely provides 
for the payment of revenue by the mortgagee 
without indicating whether it meant the revenue as 
assessed at the date of the deed or as it might be 
reassessed from time to time, evidence may be 
given under S. 96 of the Evidence Act of facts 
to show what was meant. In the absence of a con¬ 
tract to the contrary, the mortgagee will pay the 
revenue as assessed from time to time. The parties 
must have forseen the enhancement of revenue 
within the period allowed for redemption. Evi¬ 
dence of this nature will, however, be outweighed 
by an express declaration of the parties even two 
years after the execution of the mortgage deed. 22 
O.C. 270=54 Ind.Cas. 264. 

-~-Ss. 96 and g 5 —Mortgage—Oral evidence— 
Mistake. 

In a suit for possession on a mortgage oral evi'- 
denee to prove how the description in the mort¬ 
gage-deed is*related to existing facts is admissible 
under Ss. 95 and 96, of the evidence Act. 16 O.C. 
213=21 Ind. Cas. 429. 

—- —S. 96 —Vakalatnama—Vakalatnama without 
pleader’s name but bearing his signature— 
Extrinsic evidence admissible. 

Where a Vakalatnama did not contain the name 
of the pleader after the word Mr. in the printed 
form but bore the signature of the party as well as 
that of the pleader. 

Held, that the ambiguity in the document was 
not a patent ambiguity such that S. 93 would 
exclude evidence to explain it, but the ambiguity 
may be cleared up by extrinsic evidence under 
S. 96 of the act. 71 Ind. Cas. 436=19 N. L. R. 
36=6 N. L.J. 100= A.I.R. 1923 Nag. 182. 

S. 97 . 

See also S. 96 Evidence Act. 

i. 97 —Description partly correct and partly 
incorrect—Correct description sufficient to 
inaentify subject-matter—Land described by 
boundaries and area—Which prevails. 

When a description in a document is partly 
correct and partly incorrect and the former part 
is sufficient to identify the subject-matter while 


the latter does not apply to any subject, the 
erroneous part will be rejected in accordance with 
the maxim falsa demonstrate non nocet cum de 
corpore constat, and extrinsic evidence to show 
that the intention of the parties was not in accor¬ 
dance with tiie part of the description which is 
correct is inadmissible. So, where there is a 
description of land in a document setting forth the 
boundaries and then specifying the quantity as so 
many acres, etc., the description in regard to the 
acreage is considered to be mere false discription 
if there is an error in the quantity, and the land 
within the boundaries passes by the document, 
whether it be less or more than the quantity 
specified- A.I.R. 1939 Rang. 396= 185 Ind. Cas. 641. 

-S. 97—One part of deed indicating that 

whole grove is sold—Another part indicating 
that only part is sold—Evidence—Admissi¬ 
bility. 

Where the language of a deed, so far as the 
boundaries are concerned is indicative of the fact- 
alleged by one party, namely that the whole of a 
grove was sold and another part of the deed, 
referring to the number and area, is indicative of 
the fact alleged by the other party, that part only 
of the grove was sold, under S. 97 Evi. Act, 
evidence is admissible to show whether it was 
meant that the deed should convey the whole of 
the grove or only part of it. A.I.R. 1935 All. 
662 =1935 A.LJ 664 = 1935 R.D. 263 = 1935 A.W.R. 
715 = 155 Ind. Cas. 634. 

- S. 97—Description of property partly 

applying to property claimed and partly to 
another—Description not applying as a whole 
to either—Further evidence. 

If the wording of a deed of transfer is sufficient¬ 
ly specific to identify the property under transfer 
beyond reasonable doubt, no question of taking 
further evidence arises. Where the description 
cannot be made to apply to any known property in 
all its details, but can be made to apply either to 
one or other of two known properties by elimi¬ 
nating part of the description, then further evi¬ 
dence may be taken to determine which property 
has actually been transferred. (’35)158 Ind.Cas. 
571. 

- S. 97—Mortgage-deed—Boundaries and area 

of property totally wrong—Oral evidence to 
explain intention of decree. 

In order to explain a decree one can look at the 
judgment and the pleadings of the parties. 
Ordinarily, these are sufficient to clarify the issue 
and there is no need to go further. But where the 
boundaries and the area are wrongly'given and the 
matter is not in the least advanced from the 
position of the decree by looking at the judgment 
and the pleadings oral evidence can be led to 
explain the facts and circumstances of the case 
from which the Court will determine not what was 
actually mortgaged which led to the decree, but 
as to what all the misleading descriptions in the 
decree are the convey. A.I.R. 1934 Lah. 181 = 35 
P.L.R. 20= 147 Ind. Cas. 23. 

- S. 97 —Ambiguity in description of land—* 

Evidence. 

In the case of an ambiguity, in the description 
of land in a mortgage-deed it is open to a party 
to show by other evidence what land was actually 
covered by the deed. 43 Ind. Cas. 721 (Cal.) 

-S. 97—Applicability—Conflict between reci¬ 
tals and diagram forming part of description 
of property—Rule that recitals will prevail 
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does not apply—Ambiguity—Evidence to solve 
it is admissible whether it is patent or latent. 

Where, in a grant of land there is a repugnancy 
between the terms of the grant and any plan or 
diagram, the general rule is that the former will 
prevail. But where the plan of boundary is a part 
and parcel of the description itself, the general 
rule ceases to apply. 

Where a deed of conveyance contained an ambi¬ 
guity as to the description of the property convey¬ 
ed one portion of it referring to the entire house 
and another portion, only to a portion of the 
house but both read together did apply correctly 
either to the whole house or to a portion of it, 

Held, the case is within S. 97 of the Act and 
extrainsic evidence is admissible for the purpose 
of solving the question whether by the description 
of the property taken as a whole the intention is to 
convey the house in its entirety or only a portion 
of it. The principle that when an instrument con¬ 
tains an ambiguity, evidence of user under it may 
be given to show the sense in which the parties 
used the language employed, applies to a modern 
as well as to an ancient instrument, and where 
the ambiguity is patent as well as where it is latent. 
66 Ind. Cas. 443 = 8 O.L.J. s21 = A.I.R. 1922 
Oudh 162. 

- S. 98—Expert to explain meaning of 

document. 

Generally speaking, it is not permissible to call 
a witness to explain to the Court what a document 
means, unless such a witness is an expert under 
the Evi. Act. It is for the Court to ascertain what 
the document means, though, no doubt, a witness 
may suggest methods by which an intelligent 
meaning can be given to the instrument. A.I.R. 
1939 Bom. 339=I.L.R. (1939) Bom. 434 = 41 Bom. 
L.R. 548=40 Cr. L-J. 891 = 184 Ind. Cas. 252. 

-S.98—Direct words not used—Evidence of 

parties, if uninterested, whether guide to mea¬ 
ning of phrases used. 

Where direct words are not used to convey a 
right and the matter is one of inference by impli¬ 
cation from the phrases used, then the evidence 
of the parties, if they are not interested one way 
-or the other in the matter, is the surest of all 
guides as to the meaning of the phrases used. 
A.I.R. 1939 Lah. 433 = 41 P.L.R. 879= i85 Ind. 
Cas. 65. 

-S. 98—Dispute about meaning. 

Where the point in dispute, is as to the meaning 
of a particular word in the document oral evidence 
may be admitted under S. 98. 67 Ind. Cas. 90 = 

A.I.R. 1923 Cal. 309. 

-S. 98—Special usage—Oral evidence—Mean¬ 
ing of words used in a particular locality. 

Where in a deed words in use in particular loca¬ 
lity in a peculiar sense are employed, oral evidence 
is admissible under S* 98 of the Evidence Act to 
explain the meaning of the words in auectinn 

63 Ind. Cas. 138 = 3 U.P.L.R. (All.) 199. MUCSllon ' 
S. 98—Words not ambiguous—Evidence of 


special usage giving them a peculiar meaning 
IS admissible. 

Various _ words in written documents which 
pnma facie present no ambiguity may be interpret- 

peculiar meaning, when found ^“connection with 

MbtKi ,he transac *' 0 '" »»> be 



Evidence is admissible to show that' 

(San) does not signify the Bengali which 

commences on the first day of BaisakhAnd'ends on 
the last day of Chaitra but a djJKrent period 
.specially applicable to jalkar tenancies. 64 Ind. 
Cas. 693 = 34 C.L.J. 160 = 26 CJWlN. 1022=A.I.R. 
1921 Cal. 122. . 

-S. 99—Deed of conv 


Contemporaneous oral 
person not actual pa 
As between the ac 
conveyance a conte 
allow re-purchase c 
party who alleges 
inent was not actu 
(although the co 


e—Conveyance— 
ement proved by 
the deed. 

arties to an outright 
ojeneous oral agreement to 
ot be proved, but if the 
ontemporaneous oral agree- 
party to the conveyance 
e was given on his behalf) 


he can prove tnSKIhere was such an agreement. 
Ill Ind. Cas. 832=6 Rang. 376=A. I.R. 1928 
Rang. 244. 

-S. 99—Mortgage. 

. In a suit on a mortgage the mortgagors are 
estopped from disputing that they have not got 
the interest which they said they had and which 
the mortgagees bargained for. But it is open to 
third parties to state and prove what that interest 
is and to say that the mortgagors have no interests 
or have lesser interests than those prescribed for 

in the mortgage. 96 Ind. Cas. 26=23 M.L.W. 664 
= 1926 M.W.N. 938=A.I.R. 1926 Mad. 744. 

-S. 99—Mortgage—Stranger can prove subse¬ 
quent oral agreement between mortgagee and 
himself. 

Where properties were mortgaged by the defen¬ 
dant to the plaintiff and subsequently certain items 
of the mortgaged property were bought by another 
and there was an oral agreement between the pur¬ 
chaser and the plaintiff by which the plaintiff 
agreed to release the items sold to the purchase^ 
Held, that in a suit by the plaintiff on the mort" 
gage the purchaser would not be precluded from 
giving the oral agreement. 27 Mad. 368, Ref. to. 

j n l*-? as : 246-1925 M.W.N. 214=A;I.R. 1925 
•Mad. 775 = 48 M.L. J. 280. 


” S ' 9 1 9_S 1 c °P e of— “Varying”— Semble. ' 

€i A . legislature _’apparently use-the expression 
varying as sufficient to convey all that is 
denoted by the other different expressions occur¬ 
ring, in S* 92. S. 99, being merely an- enabling 
provisions, could not be held to prohibit the 
reception of evidence as to a fact in issue or a 

(1903T27 M Ct 329 dmiSSible inde P endentl y thereof. 

——S. 99 — Waqf — Persons not claiming 

through settlor can show that waqf was illu¬ 
A person who does not claim through the 
settlor is entitled to challenge the validity of 
a waqf on the ground that it was merely an illusory 
transaction never intended to be acted upon. 

Expl ’ 431, Foll *» 10 C.W.N. 449, Dist. and 

Purchasers of some portion of the properties 
a leged to waqf at a sale for arrears of Government 
revenue are not persons claiming under the settlor. 
a.i.k. iy28 Cal. 253. 

99—Pre-emption. • , j 

It is open to the plaintiff in a pre-emption suit 

to show from circumstantial or oral evidence that 
ne real transaction was one of a sale and not: * 
mortgage, 98 Ind. Cas. 989 = A.I.R. 1927 All. 204. 
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. 208 , 286 . 290 and 
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(a) NON-PRODUCTION OF EVID¬ 
ENCE. 


' (b)lRECENT POSSIS 3 ION. 

•T 14 . Custom. . y, 

15 . Declaration. 

16 . Duty of Court. •, , 

17 . Ejectment. 

18 . Exception to Rule. 

19 . Execution of decree. 

20 . Execution of document. 

21 . Fraud. 

. 22 . Genuineness. 

' 23 . Grant. 


See also GRANT. 


- 24 . Insurance. 

25 . Jurisdiction. 

26 . Landlord and tenant. 

• 27 . Legal necessity. 

28 . Limitation. 

29 . Malicious prosecution. 

30 . Material alteration. 

• 31 . Minority. 

• 32 . Mortgage. 

- 33 . Nature of transaction. , 

34 . Negligence. 

- 35 . Negotiable instrument. 

- 36 . Notice. 

37 . Objection to onus. 

,- 38 . Omission to discharge onus. 

39 . Onus immaterial. 

• 40 . Pardanashin lady. 

. flSee CONTRACT ACT. «. 16 — PARDANASHIN 
LADV. 

41 . Partition. 

42 . Plea under. 

43 . Possession. 

• 44 . Presumption. 

See also EVIDENCE ACT, S. 114 . 

~ 45 . Recitals. 

46 . Record ot Rights. 

47 . Scope. 

48 . Shifting of onus. 

• 49 . Special plea. 

50 . Title. 

• 51. Undue influence. 

* a *» i * j 8—P. Y. D .—36 


52 . Vendor and purchaser. 

53 . Will. 

54. Miscellaneous. 

1 . Admission. 

——Ss. 101 to 104 — Admission— Consideration. 

v'.Obiter.— Once the debtor admits that money (the 
consideration for the mortgage) was paid before tho 
Sub-Registrar, the onus of proving tliat it was returned 
to the creditor is upon the p ;rsms who assort it. A.I.R. 
1945 Mad. 135 = (1945) 1 M.L.J. 207 = 58 M.L.W. 233. 

——-Ss. 101 to 104 —Admission by party—-Burden 
shifts upon him to explain it away. 

The law is that when there is an admission by a 
party, the burden of proof .-liif f s ond it is for the party 
making the admission to ex i.v.n it away. A.I.R. 
1940 Oudh 35=1939 O.VV.N. i 114= 15 Luck. 191 = 
184 Ind. Cas. 521. 

-S. 103 —Admission—Bur den of proof. 

Where a person states in a certain document, that 
the properties were his son’s self-acquired properties, an 
admission by his gran.Isons (defendants) that the said 
properl ies are the ijmali properties of the family con¬ 
sisting of them and the plaintiff, shifts the burden on 
them of proving that the properties are the self- 
acquired properties of their lather, on the principle, 
tliat what a man admits to be true may reasonably be 
presumed to be so. The admission is not conclusive 
and may be shown to be wrong and made under 
circumstances which do not make it binding on the 
person making the admission. 163 Ind. Cas. 663 = 
61 C.L.J. 551. 

-Ss. 101 to 104 —Admission—Guardian admit¬ 
ting legal necessity—Presumption—Onus of prov¬ 
ing absence of legal necessity. 

Admission made by the guardian on behalf of him¬ 
self and on behalf of the minor tliat the sale was for 
legal necessity affects equally both his interests and the 
interests of the minor—In the absence of any proof 
that this admission is mala fide, it must be taken that 
the guardian who is a major, and was presumably well 
aware of the circumstances leading to the alienation, 
made an admission that the sale was for legal necessity, 
because lie thought that it was for legal necessity. This 
admission should, in the circumstances of the case, 
shift the onus ou to the plaintiff (minor) to prove tliat 
the sale was not for legal necessity, especially when 
coupled with the other circumstances of the case, 
namely, that the sale was by the father who was not 
shown to have been a debauchee or hostile to his sons. 
A.I.R. 1935 Lah. 489=159 Ind. Cas. 693. 

—-—Ss. 101 to 104 —Admission—Balance struck 
and signed. 

Where, in a suit to recover balances alleged to have 
been struck and signed by the defendant, the defendant 
pleaded that he had never borrowed money from the 
plaintiff nor had he signed the balances and that he 
was illiterate, and as lambardar was receiving land 
revenue from the plaintiff and had been executing 
receipts on that account: 

Held, that initially the burden of proof was on tho 
defendant to show that the documents signed by him 
were not intended to be what they expressed to be, but 
that under the circumstances, the plaintiff had failed to 
prove tho execution of the balance as such. A.I.R. 
1932 Lah. 602 ( 2)=33 P.L.R. 700=140 Ind. Cas. 
714 ( 1 ). 
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-Ss. 101 to 104—Admission. 

Suit on entry in account books—Defendant admit¬ 
ting signature but denying consideration'—Plaintiff 
taking onus upon himself, but failing to prove consi¬ 
deration. 


Held, though the burden of proving want of consi¬ 
deration was on the defendant, as the plaintiff had 
taken it upon himself and failed, the suit must be dis¬ 
missed. A.I.R. 1932 Lah. 417 = 33 P.L.R. 168=137 
Ind. Cas. 44 . 


-Ss. 101 to 104—Admission—Consideration. 

V here a person lias admitted receipt of full consi¬ 
deration in a sale-deed, the burden is heavily on him 
of proving non-receipt of consideration. A.I.R. 1931 

Lah. 419=12 L. 546 = 32 P.L.R. 840=133 Ind. Cas. 
628 . 


-S. 101—Admission—Execution—Thumb im¬ 
pression admitted but not the contents of the 
document—How the document came into exis¬ 
tence must be proved by the other party. 

Where in a suit on a hand-note the defendant, while 
denying that he had signed or made thumb-impression 
upon any hand-note, admitted that he had put his 
thumb-impression on a blank piece of paper upon which 
it was intended that a kabuliyat'should be written out 
and that that may be the thumb-impression and paper 
which had been utilized for the hand-note, it is clear 
admission that the hand-note on which the suit is 
brought bears the thumb-impression of the defendant 
and the burden of proof is on the defence to explain 
how the document bearing the defendant’s thumb- 
lmpression came into existence. 11 Pat LT 606 = 
A.I.R. 1930 Pat. 598 . 


—-Ss. 101 to 104—Admission—Partnership- 

By one partner—Onus of proving it as not bindini 
on others. 1 

Plaintiff sur d < efendants for recovery of a sum o 
money said to be due to him in respect of labou 
supplied to them. He alleged that accounts o 
labour supplied were settled and the sum of mono- 

:; as ;°V nd due to hint and produced a documen 
Igncd by a partner in defendant’s business sayin 

the ba ance claimed in respect.of labour was due t 
pjaint m. 


Held, that it was an admission and it was for tl 
defendants to prove that such an admission w 
obtained from them under circumstances which wou 
jSJ 011 / ! ts legally binding upon them. A.I.] 

19-o Lah. 471 , Rel. on ; A.I.R. 1929 Rang. 263 . 


T? V ^ SS *‘- 10 l to * 04 —Admission—Lost bond. 
Execution denied—Alternative plea of payme 
does not amount to admission. 

. c ' VI *J re ! n r a S , uit on a mort S a ge bond alleged to 
lost the defendant denies execution, his alternati 

plea of payment does not amount to an admission 
the mortgage sulhcient to relieve the plaintiff fre 
proving the loss of the original deed, and to entil 
him to sue upon a copy of it. 11 4 L T 

97 Ind. Cas." 82 = 49 All. 78=24 A LT 964 'at 
1926 All. 741 . Jb4 = A.I.. 


Ss. 101 to 104—-Admission—-Expriitmn a 
™ therr by ° ne defendant -N°t conclusive aga£s 

Where one of the defendants admife 
Of the bond alleged to be executed by all t^ defend^ 

jointly, in respect of a partnership^such an ad^k 


Ss. 101 — 104 — 1 . Admission * 112 *^ 

is not conclusive, but it amounts to presumptive*proo£" 
of the allegation of the plaintiff, and, therefore, the- 
burden should be placed on the defendants to prove- 
the non-existence of a partnership. 93 Ind. Cas. 309 = 

27 P.L.R. 160 = A.I.R. 1926 Lah. 299. 

—•—Ss. 101 to 104 —Admission—rEjcecution admit¬ 
ted—Onus of proving at fictitious. 

The execution and registration of the document- 
being admitted if the defc^ra^nt makes the allega 
tion that the document ha4 oeen executed merely 
for show and was purely fftti&itous the burden of proof; 
rests upon him. 77 Ind^Cas. 753 = 21 A.L.J. 793 = 

5 L.R.A. Civ. 55 = A.I.RJfl924 All. 294. 

* • 

——-Ss. 101 to 104— .-Admission—Thumb-impres¬ 
sion admitted—Knowledge of contents cannot be- 
presumed. 

When a party admits his subscription or thumb- 
impression borne on any documents he ought not to- 
be presumed necessarily to have put it upon that 
document with full knowledge of its contents and the- 
burden still lies on the party relying on the document 
to prove the execution and passing of the consideration^ 

13 N.L.R. 121 ; A.I.R. 1922 All. 401 ( 1 ), Foil. 78 - 
Ind. Cas. 104 = 20 N.L.R. 7 = A.I.R. 1924 Nag. 103 . 

——Ss. 101 to 104 —Admission—Prior suit—Shifts 
burden of proof. 

B sued W to recover a sum of money wrongly paid 
to him. W’s admission in a previous suit between- 
B and a third person that he had received the money 
from B was proved against him. In the present: 
suit W pleaded that he had not received the money 
and that the receipt executed by him in favour of R 
was obtained from him under undue influence. 

Hdd, that W’s admission in the previous suit 
shifted the burden of proving non-receipt of the^ 
money and existence of undue influence on W. 75 Ind. 
Cas. 1027 = A.I.R. 1924 Lah. 650 . 

~ * 0 * to *04 —Admission—-Gift—Plea oH 

benami onus. 


mere a party had admitted the gift by A to B- 
and the transaction is undisputed for several years- 
even after the death of A. 


was fictitious lies heavily on the party and is not 
discharged by proving that the donor managed the 
Jiii+^ Gr + y where the donee was almost 

1922Oudh 478 C “' 222 = 8 O L J ' 439 = AI ' R ’ 


Ss. 101 and 102—Admission—Marriage. 

de ^ c ndant stated in a criminal case that the* 

SlrKrf+w l 1S wife * in a suit b y the plaintiff to- 
L k ; hat , she was not the wife of the defendant, 
tne burden of proving that the plaintiff was married- 

P\v7iQu° n o the defendant 81 P.L.R. 1915=88- 
R.W .R. 1915 = 29 Ind. Cas. 194 . 


-■ — Ui 


legality 101 t0 104 — Ado Ption—Onus of proving: 

an X »rW?f F arty who all eges adoption to proven 

68 Ind P r to be legal acc °rding to the Hindu Law.- 
26 . Cas. 763 = 47 P.L.R. 1922=A.I.R. 1923 Lah. 

104—-Adoption. 

wta ? a ? d serious onus rests upon any person* 

o displace the natural succession of property 
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by tiie act of an adoption. In such case, the proof 
requires strict and almost severe scrutiny. 31 P.L.R. 
509=A.I.R. 1930 Lah. 579. 

—S. 102—-Adoption—Onus on person alleging. 

The onus is on the person alleging an adoption to 
prove it by affirmative evidence. 32 All. 104=37 
I.A.l = 14 C.W.N. 285=11 C-.L.T. 172 = 7 M.L.T. 57 = 
(1910) M.W.N. 8=12 Bom.L.R. 244 = 20 M.L.J. 1S2 = 
5 Ind. Cas. 549 (P. C.). 

-Ss. 101 to 104—-Hindu Law—Adoption— 

Defendant setting up the plea of plaintiff’s adop¬ 
tion into another family. 

Where in answer to a suit by the plaintiff to recover 
property as the son of his father, the plea is set up that 
the plaintiff has been adopted into another family, the 
onu6 of proving the adoption rests on the defendant. 
The onus is discharged by proving the plaintiff’s own 
solemn statement under hand and seal that the adop¬ 
tion took place. The proof of the admission shifts the 
burden. (1906) 11 C.W.N-321=4 A.L.J. 102 = 5 G.L.J. 
115=9Bom.L.R. 267 = 2 M.L.T. 109=17 M.L.J. 103 = 
29 A. 184 = 34 I.A. 27 (P.C.). 

——Ss. 101 to 104—-Adoption—-Factum of—Adop¬ 
tion long recognised. 

Where an adoption has been fully recognised in the 
family for a long time, the burden is upon a plaintiS 
who impeaches the factum of adoption to show that it 
did not legally take place. 4 Bom.L.R. 140. See also 
11 Bom.L.R. 196 = 9 C.L.J. 172 = 31 A. 116=19 M.L.J. 
186=13 C.W.N. 370=36 I.A. 9 (P.C.). 

-Ss. 101 to 104—Adoption—Succession certifi¬ 
cate granted to a person on the ground that he is 
an adopted son—Suit to set aside adoption. 


One Sardar Singh, a minor under the guardianship of 
hia father Dip Chand, obtained a certificate authorising 
him to collect debts due to Gir Prasad deceased, on 
the basis of his being the adopted son of Gir Prasad 
Singh, the alleged adoption having been made by Ram 
Kunwar, one of the windows of Gir Prasad Singh. 
The two other widows of Gir Prasad Singh, who 
though given more than one opportunity of doing so, 
never appeared in the proceedings before the District 
Judge, sued for a declaration that the alleged adoption 
of Sardar Singh to Gir Prasad never, in fact, took 
place or if it did take place, was invalid owing to 
want of authority on the part of Ram Kunwar to 
adopt. 

Held, that the burden of proof was on the 
plaintiffs, who disputed the fact and the validity of 
the adoption, to give prima facie evidence to support 
their statements. 1902 A.W.N. 62. 


3. Adverse possession. 



. 101 —Adverse possession. 


Waste and jungle land—Presumption that the 
taluqdar is in possession—-Trespass—The burden to 
establish that he has prelected a title by adverse 
possession is on the trespasser. A.I.R. 1941 Oudh 45 
-1940 O.W.N. 990=1940 A.W.R. (C.C.) 458 = 16 
Luck. 223-191 Ind. Cas. 157=1940 R.D. 484. 


lu. 101 to 104—Adverse possession. 


**' necessary for plaintiff where title has been 

to prove his own possession within 12 
J®"*- *h® onus is on defendant to prove adverse 


Where the plaintiff brings a suit on the basis of liis 
title which is admitted, it is not for him to prove 
possession on liis own part within twelve years, but it is 
for the trespasser to prove his adverse possession. 
108 Ind. Cas. 109 = 5 O.W.N. 121= A.I.R. 1923 Oudh 
246. 

-Ss. 101 to 104—Adverse possession—Suit for 

redemption—Mortgagee in long possession—- 
Plea of outright sale—Onus to prove how posses¬ 
sion passed is on plaintiff. 

A person effected a simple mortgage of the land in 
favour of another person and his deceased wife by a 
registered deed. About a year later, the mortgagor 
was unable to pay the interest on the mortgage and 
possession of tlie land was given to the mortgagee. 
Mortgagors' heirs sued for redemption of the mortgage 
of the land which was in possession of the mortgagee 
for over 20 years. Mortgagee alleged that the land 
was made over to him outright by way of sale. 

Held, that t-he burden of proof as to the nature of 
the original transaction rests on the plaintiff. If 
they cannot prove how possession passed, no pre¬ 
sumption that the possession was not adverse can 
be drawn. A.I.R. 1925 Rang. 377 and A.I.R. 1927 
Rang. 33 (F.B.), Expl. ; 5 L.B.R. 40, Doubted. 

Rutledge, C. J.—In cases of long possession the 
onus should be on the party out of possession. In 
cases, however, where the possession has been less 
than 12 years, and where the title of the previous 
owner is admitted, the onus may properly be put 
on the person in possession who alleged an out-right 
sale. 107 Ind. Cas. 165 = 5 Rang. 668 = A.I.R. 1928 
Rang. 44. 

-Ss. 101 to 104—-Adverse possession—Onus 

on him who set up. 

In a case where the suit is resisted on the ground of 
acquisition of title by prescription it is not for the 
plaintiff to prove his title within 12 years. It is for 
the defendants to prove his adverse proprietary title. 
39 Mad. 670 ; 17 A.L.J. 84, Foil. 74 Ind. Cas. '879 = 
A.I.R. 1923 All 565. 

t 

—•—Ss. 101 to 104—Adverse possession—Rever¬ 
sioner of persons previously in possession—Title 
presumed. 

Where the plaintiff was a reversioner of the persons 
who were previously in possession of the property. 

Held, that title was with them and it is for the 
defendants who seek to avoid that title on a plea of 
adverse possession te establish it. 77 Ind. Cas. 705 = 

A.I.R. 1923 All. 563. 

-Ss. 101 to 104—-Adverse possession— Onus 

on him who sets up. 

Where plaintiffs are in possession as having some 
title to the lands, in a suit by them for declaration of 
ownership and injunction it is for defendants to prove 
adverse possession for 12 years. 76 Inch Cas. 559 = 
A.I.R. 1923 Bom. 382. 

-S. 102—Adverse possession—Title by—-Onus. 

on person setting up. 

When a person sets up his rights to the property by 
reason of adverse possession, the onus of establishing 
such right is on him. 39 Mad. 617 (P.C.) Foil, and 20- 
All. 182. over-ruled. 41 All. 669=17 A.L.J. 814 = 
52 Ind. Cas. 636. 
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possession. A.I.R. 1931 Oudli 382 = 8 O.W.N. 921 = 
15 R.D. 566= 134 Ind. Cas. 599. 

——Ss. 101 to 104—Adverse possession—Title 
admitted —Proof of possession—Onus on the 
trespasser. 

——S. 102—Adverse possession—-Joint Hindu 
family—Partition—Adverse possession. 

In a suit for partition of a property which devolve 
upon the parties jointly, the onus is on the part-- 
alleging exclusive title to it by adverse possession 
to prove the allegations. 24 Ind. Cas. 633 (Oudh). 

—— S. 103—Adverse possession—Mortgagor and 
mortgagee. 

The person out of possession must prove the nature 
of the transaction by which the person in possession 
■obtained that possession. This rule does not apply 
when the original relation of the parties is that of 
mortgagor and mortgagee. The party who alleges 
that the said relation has ceased, must prove it. 5 
Bur.L.T. 161 = 17 Ind. Cas. 913. 

-S. 103—Adverse possession—Mortgagor and 

mortgagee—-Burden of proof. 

If after mortgaging the properties the mortgagors 
remained in possession at first and then made over 
possession to the mortgagees, who alleged that posses¬ 
sion was made over outright and not in usufruct, the 
burden of proving the outright transfer is on the party 
asserting it. 1 L.B.R. 215, Appr. An entry in 
Register No. 1 showing an outright transfer for 
consideration, together with the fact of possession for 
over 13 years, is not sufficient to shift the onus, espe¬ 
cially if there is no entry in Register IX of the corres¬ 
ponding year and the possession is equally consistent 
with the transaction being an usufructuary mortgage 
and an outright transfer. 3 Bur. L.T. 37=8 Ind. 
Cas. 610. 

S. 103—Adverse possession—Onus. 

If a plea of exclusion of the vendor is set up, onus is 
the defendant to prove it. 34 Mad. 402 = 20 M.L.J. 

323 = 7 M.L.T. 155 = (1910) M.W.N. 555 = 5 Ind. Cas. 
491.. 


burden of proving that an illegality has taken place 
rests on the party who so asserts. A.I.R. 1946 Bom. 
429 = 48 Bom. L.R. 274. 

--S. 102—Affirmation of fact. 

Death in earthquake of two persons—There is no 
presumption that younger survived elder—Onus oi 
proof is on person who asserts affirmative. A.I.R. 
1944 P.C. 100 =57 M.L.W. 608=1944 M.W.N. 661 = 
(1944) 2 M.L.J. 354 = 49 C.W.N. 52 = 47 P.L.R. 20= 
1944 A.L.J. 513=1944 Pesh. L.J.P.C. 29 = 71 I.A. 
171 =1.L.R. (1945) Kar. (P.C.) 36 = 216 Ind. Cas. 262 
= 11 B.R. 162. (P.C.) 

— —Ss. 101 to 104 —Affirmation of fact. 

The burden of proof is on the defendant to prove 
that the plaintiff is an idiot. A.I.R. 1943 Bom. 272 ='45 
Bom. L.R. 561=210 Ind. Cas. 49. 

-Ss. 101 to 104 —Affirmation of fact* 

Plantiff alleging assessment to profession tax under 
Madras Local Boards Act unjust and arbitrary-Burden 
of proof is on the Panchayat Board to show that 
R. 11-A, Sch. IV of the Act under which assessment 

was made was in substance and effect, complied with. 
A.I.R. 1941 Mad. 686 = 54 M.L.W. 140= (1941) 1 M.L.J. 
824 = 1941 M.W.N. 634. 

-S. 102 —Affirmation of fact. 

The presumption in the first instance is that the 
executant of a document was of a sound disposing 
mind, and the burden of proof that he was not so is 
necessarily upon the party who so alleges. A.I.R. 
1941 Oudh 529=1941 O.W.N. 906=1941 A.W.R. 
(C.C.) 274=196 Ind. Cas. 787. 

—- —-Ss. 101 to 104—Affirmation of fact. 

The burden of proving that the valuation made by 
the Special Land Acquisition Officer is insufficient 
and unfair, lies on the claimant who alleges so. A.I.R. 
1938 Sind 225 = 179 Ind. Cas. 359. 

- Ss. 101 to 104—Affirmation of fact. 


•—'Ss. 101 to 104 —-Adverse possession—Plea of. 

When the defendant to a suit for possession of land 
pleads adverse possession, it lies in the first instance 
upon the plaintiff to prove that he was in possession 
tL S0 ^ imc within 12 y ear s of the suit. 3 A.L.J. 

567=1906 A.W.N. 234 = 28 A. 760. J 

* Ss. 101 to 104—Adverse possession. 

The party claiming right by possession must prove 
adverse possession. 4 Bom. L.R. 355. 

I - Ss - 101 to 104— Adverse possession—Tenan t- 

m-common-Ouster of. 

Where a tenant in common sues for a share, and 
ouster for twelve years and consequent extinguishment 
of his right is set up in defence. 

Held, that the onus of proving such ouster was on 
those setting it up. (1901) 24 M. 441. 

4. Affirmation of fact. 

101 . to 10 Affirmation of facts-Ille£a- 
Ht y—-Onus is on party who so assets. 8 

The law presumes against an illegality,^ and the 


Government compulsorily acquiring buildings of 
appellants—Appellants claiming that compensation 
given was too small—It is for the appellants to show 
that the amounts were insufficient. A.I.R. 1936 Lab. 
1010 = 38 P.L.R. 1071 = 1.L.R. (1937) Lah. 54 = 164 
Ind. Cas. 408. 

——Ss. 101 to 104—’Affirmation of fact. 

RVThe question whether the creditor of a firm bad 
notice of the dissolution of the firm by the retirement 
of one of the partners from it is one of fact, and the 
onus of proving the fact is on the partner who alleges 
that he has retired. A.I.R. 1935 P. C. 14 = 1935 
M.W.N. 102 = 1935 O.W.N. 194=39 C.W.N. 412= 
37 Bom. L.R. 387=61 C.L.J. 212=68 M.L.J. 206= 
41 M.L.W. 164 = 1935 A.W.R. 105 = 153 Ind. Cas. 662 
= 1 B.R. 252 (P.C.). 

—Ss. 101 to 104—Affirmation of fact. 

'8 The burden of proof of wilful default in respect of 
something which the executants could have received 
but for their wilful default or neglect is, in the first 
place^ always on the party who alleges the default. 

ci R 334 935 B ° m ‘ 84=36 Som. L.ft. ,1155=155 Ind 

aS ' " Vrn, > ; hn.»i no mo orfT hi*® 
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_Ss. 101 to 104—Affirmation of fact. 

The burden of proof of the fact that there has been 
by consent of parties, a departure from the terms of the 
original contract is on the person asserting it. A.I.R. 
1935 Cal. 347 = 60 C.L.J. 424 = 62 Cal. 175=156 Ind. 
Cas. 643. 

—Ss. 101 to 104—Affirmation of fact—Marriage 
challenged on non-performance of rites, etc.— 
Burden of proof. _ 

Where a marriage is challenged due to the non-per¬ 
formance of some religious rites and rules, the burden 
would lie on any party who asserts that any such rules, 
rites, ceremonies and customs were not observed, to 
prove not only the omission but also that such rules, 
etc., were absolutely essential and indispensable in the 
sense that on account of their not being duly performed, 
the marriage itself was void. A.I.R. 1934 All. 273 = 
1934 A.L.J. 1129 = 3 A.W.R. 70 = 56 All. 428=153 
Ind. Cas. 733. 

-Ss. 101 to 104—Affirmation of fact. 

Collector’s award—Burden of proof lies on the 
objectors to show the award was erroneous—-District 
Judge accepting ^objections—Appellants must prove 
that the decision of District Judge was wrong. A.I.R. 
1934 Lah. 97=154 Ind. Cas. 407. 

-Ss. 101 to 104—Affirmation of fact. 

Where, in certain land acquisition proceedings, the 
tenure-holders contended that the zamindar had only 
lost his right to rent by acquisition : 

Held, that burden was on the tenants to show that 
they had a permanent interest and that rant was 
mokarari. A.I.R. 1933 Cal. 21=36 C.W.N. 866 = 
140 Ind. Cas. 385. 

——-Ss. 101 to 104—Affirmation of fact. 

Under the proceedings of the Land^ Acquisition 
Act, the onus is on the party claiming to prove that 
the valuation is insufficient. A.I.R. 1933 Sind 124 = 
143 Ind. Cas. 699. 

-Ss. 101 to 104—-Affirmation of fact. 

It is allowable under S. 92, Evidence Act, to urge an 
oral agreement which will have the effect of leaving 
matters otherwise than if they had depended on the 
written agreement alone, but such oral agreement must 
clearly be proved, and the onus lies on him who sets it 
up. 139 Ind. Cas. 221=34 Bom.L.R. 971. 

——Ss. 101 to 104—Affirmation of fact—Taking 
advantage of opponent's evidence which has 
been disbelieved. 

A litigant cannot be allowed to avail himself in 
support of his case his opponent’s evidence directed 
to a different story which has not been believed by the 
Court. A.I.R. 1932 P.C. 95 = 63* M.L.J. 275 = 36 
1I.L.W. 434=136 Ind. Cas. 451 (P.C.). 

-Ss. 101 to 104—Affirmation of fact. 

It is for the person setting up the plea under S. 247, 
Contract Act, to prove the facts which bring the case 
within that section. A.I.R. 1932 Bom. 117 = 34 Bom. 
L.R. 35 = 137 Ind. Cas. 710. 

-Ss. 101 to 104—Affirmation of facts. 

It is for the claimant to show that the assessment 
•i the Land Acquisition Officer is too low. A.I.R. 
1931 Lah. 36 =33 P.L.R. 1100=135 Ind. Cas. 183. 


-Ss. 101 to 104—Affirmation of fact—Absence 

of authority -Onus on principal. 

It was for the landlord to prove that the agent 
acted outside the powers given to him. 64 Ind. Cas. 
823 (Cal.). 

-Ss. 101 to 104 -Affirmation of fact —A ncesli al 

property—-Mere conjectures insufficient. 

The party asserting the lond to be ancestral must 
prove the fact, it not being possible to accept mere 
conjectures as substitutes for proof. P. R. 42^wf 1910, 
Foil. 75 Ind. Cas. 913 = A.I.R. 1924 Lah. 677. 

—-—-Ss. 101 to 104 —Affirmation of fact—-Assertion 
of ancestral nature —Proof of -Conjecture in¬ 
sufficient. 

In a case in which the ancestral nature of land is in 
dispute the party asserting that such land is ancestral is 
required to prove his assertion and conjectures cannot 
be accepted as a substitute for proofs. 64 Ind. Cas. 
428 = 4 L.L.J. 31= A.I.R. 1922 Lah. 65. 

——S. 102—Affirmation of fact—Ancestral pro¬ 
perty. 

The onus probandi of showing that certain pro¬ 
perty is ancestral lies on the party asserting it. 12 
C.W.N. 1049; 35 C. 1039; 18 M.L.J. 379, Foil. 

217 P.L.R. 1914=127 P.W.R. 1914 = 24 Ind. Cas. 678. 

-Ss. 101 to 104—Affirmation of fact—Autho¬ 
rity to receive—Payment to 3rd party—Onus on 
debtor. 

It is elementary law that when a creditor sues the 
debtor for the payment of a debt and the defence is 
that the debtor paid the debt to another person, it is 
for the debtor to prove that the other person had or 
had been held out to the debtor by the creditor as 
having had the authority of the creditor to receive- 
payment of the debt on behalf of the creditor. 94 Ind. 
Cas. 767 = 49 Mad. 435 = 53 I.A. 84 = 3 O.W.N. 568 = 
1926 M.W.N. 495 = 24 M.L.W. 115 = 44 C.L.J. 67 = 
28 Bom.L.R. 1391=31 C.W.N. 1= A.I.R. 1926 P.C. 
34 = 51 M.L.J. 570 (P.C.). 

——Ss. 101 to 104 —Affirmation of fact— 
Bona fides. 

Where a person sets up the plea that he isa bona fide 
transferee, he is bound to prove it. 68 Ind. Cas. 732 = 
A.I.R. 1923 Nag. 15. 

—.—-Ss. 101 to 104—Affirmation of fact—Boundary 
—-Demarcation—Proof of. 

The onus lies on the person setting up the plea to 
show that the land is not capable of identification 
especially where there is no difficulty in marking off 
an exact area. 4 U.P.L.R. (B.R.) 50; L.R. 3 A. 

391 (Rev.). 

-Ss. 101 to 104—Affirmation of fact—Broker, 

liability of—Want of authority. 

In order to make a broker liable on the ground of 
want of authority, the onus is upon the plaintiff to 
affirmatively prove such want of authority. (1905) 
10 C.W.N. 14. 

-Ss. 101 to 104 —Affirmation of fact — Circum¬ 
stances alleged—Transfers attacked—Onus on 
plaintiff. 

In a suit attacking transfers of property the buden is- 
on the plaintiff of establishing the attacks. 113 Ind. 
Cas. 479=29 M.L.W. 579 = A.I.R. 1929 P.C. 296=- 
56 M.L.J. 172 (P.C.). 
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-Ss. 101 to 104—Affirmation of fact—Consent 

—Consent to a compromise. 

The burden of proving consent to a compromise to 
set aside which a suit is brought lies on the defendant. 
71 Ind. Cas. (332=17 M.L.W. 481=27 C.W.N. 629 = 
25 Bom.L.R. 548 = 37 C.L.J. 501 = 1923 M.W.N. 392 = 
32 M.L.T. 137 = A.I.R. 1923 P.C. 13 (P.C.). 

-S. 103—Affirmation of fact—Covenant for 

renewal—Lease for a fixed term. 

The onus of proving a right to renewal of a lease 
for a fixed term is on the lessee. 39 Bom. 625 = 42 
I.A. 229=19 C.W.N. 1087=13 A.L.J. 953 = (1915) 
M.W.N. 563 = 29 M.L.J. 242=18 M.L.T. 179 = 2 L.W. 
731 = 17 Bom.L.R. 730 = 23 C.L.J. 1=30 Ind. Cas. 
303 (P.C.). 

-S. 102—Affirmation of facts—Damages— 

Damage by irrigation. 

Burden of proof of damage lies on the person, who 
alleged that he lias sustained damage owing to irriga¬ 
tion works carried on by Government. 32 Mad. 141 = 

5 M.L.J. 148 = 19 M.L.J. 131 =2 Ind. Cas. 325. 

-S. 103 Affirmation of fact—Date of birth. 

The burden of proving that a person was born on a 
^particular date is on the person who alleges it. 3 L.W. 
210 = ( 1916 ) l M.W.N. 208 = 33 Ind. Cas. 969. 

-Ss. 101 to 104—Affirmation of fact—Date of 

document — Plea that a document was ante¬ 
dated — Onus. 

The onus of showing that a document duly executed 
and registered and dated was ante-dated is on the 
par tv alleging that it was ante-dated . 44 Cal. 622, 

Foil.’ 85 Ind. Cas. 882=1925 M.W.N. 632 = A.I.R. 
1925 Mad. 932 = 49 M.L.J. 252. 

- - Ss. 101 to 104 -Affirmation of fact—Onus on 
executant. 

The onus of proving that on the date of executing a 
deed the executant was a minor is on him. 63 Ind. Cas. 
525 = 6 O.L.J. 324 = A. 1 .R. 1921 Oudh 160. 


_ s io 2 —Affirmation of fact—Discharge— 

Partial discharge—Promissory note. 

\ person pleading partial discharge of the amount 
due under a promissory note must prove the same. 
9 M.L.T. 314 = 10 Ind. Cas. 674. 

_S. 103—Affirmation of fact—Discharge— 

Payment towards particular debt. # 

A person alleging a payment towards a particular 
debt is bound to prove first the fact of payment and 
second that it was towards that particular debt. 
4 Bur.L.T. 172=11 Ind. Cas. 811. 

_Ss. 101 to 104—Affirmation of fact—Execution 

proved—Plea of not binding—Onus. 

When once the execution of a document is proved, 
if a party alleges circumstances that would make the 
document not binding on him, it is for him to prove 
such circumstances. 116 Ind. Cas. 143 (Mad.). 

I—^Ss. 101 to 104 —Affirmation of fact—Expen¬ 
diture—Deductions for expenditure claimed— 
Each item to be proved. 

In a suit for profits when certain deductions are 
to be made from the gross income for expenditure it is 
for the defendant to prove each item of expenditure 
alleged by him and not admitted by the plaintiff, with 
proper accounts and vouchers. 93 Ind. Cas. 196 = 
y N.L.J. 7 = A.I.R. 1927 Nag. 62. 

——Ss. 101 to 104—Affirmation of fact—Inclusion 
in holding—Suit for possession—Onus on plain¬ 
tiff. 

In a suit for possession of land the plaintiff ha 8 
to prove that the land lay within his holding and 
not for the defendants to prove that it lay outside. 
33 C.W.N. 227 = 56 Cal. 805 = A.I.R. 1929 Cal. 325. 

-Ss. 101 to 104—Affirmation of fact—Illegiti¬ 
macy. 

4 

The onus of proving that plaintiff is an illegitimate 
son in a suit by the illegitimate son for partition or 
maintenance is upon tiie plaintiff and his alleged 
partornity might be established like any other disputed 
question of rela r ionship (vide S. 32, Cl. 5 and S. 50 
Evidence Act) (1903) 27 M. 32. 


-S. 102—Affirmation of fact—-Dedication— 

Impugning validity of. 

Obiter.-—Where the objections to a wkf are legal 
• and the wakfnama was duly executed, the onus of 
proving that having regard to the value of the property, 
the wakf, was merely illusory lies upon the party who 
seeks to set aside the endowment. 31 AH. 136 = 
6 A.L.J. 115=1 Ind. Cas. 763. 

-S. 103— Affirmation of fact—Discharge—Onus 

on debt. 

Where the defendant admits the execution of the 
lo st bond but pleads payment, the burden lies on him 
to prove payment. 2 O.L.J. 498 = 32 Ind. Cas. 349. 

-Ss. 103 and 114—Affirmation of fact_Dis¬ 
charge lost bond—Suit on—Discharge—Onus on 
defendant. 


-Ss. 101 to 104—Affirmation of fact— Inherit¬ 
ance depending upon the fact of a person survi¬ 
ving a female. 

Where in answer to a suit in ejectment person 8 
set up a title to certain property as heirs of another 
who would have obtained title to the property 
only in the event of his having survived a certain 
female, the onus of proving that that other persons 
did so survive the female, is upon those who allege it. 
(1909) 19 M.L.J. 502 = 6 M.L.T. 153 = 2 Ind. Cas. 977. 

-S. 103—Affirmation of fact— Insanity — Onn* 

of proof. 

The burden of provng that a person was of unsound 
mind at and from a particular date when a document 
was executed by hire and which is sought to be avoided 
is on the person alleging the lunacy. 19 C.W.N. 45» 
27 Ind. Cas. 459. 


. Where oi a suit on a lost bond the defendant ac 
ted execution but pleaded payment. Held, the bu 
of proving payment was on the defenc 
• 3 ? All. 426=13 A.L.J. 567 = 29 Ind. Cas. 606. 


—- S. 102—Affirmation of fact—Insanity—Proof 
of. 

Where a person is found to be a lunatic (under 

Act 35 of 1858) the onus is on those who assert at 
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• any later date, that he is of sane mind, to prove that 
he is so. 3 L.W. 290=19 M.L.T. 243 = 33 Ind. Cas. 
578. 

-Ss. 101 to 104—Affirmation of fact—Know¬ 
ledge—Decree not binding onus to prove. 

Where it was the case of a creditor of the deceased 
.person instituting a suit making as defendant in the 
action a person who, but for the will would have been 
the proper legal representative, then it follows that the 
burden is upon the legal representative to show the 

• circumstances under which or the reasons for which 
that decree is. not binding. 108 Ind. Cas. 409 = 
1927 M.W.N. 894 = A.I.R. 1928 Mad. 243. 


Held, the burden of proof to show that the business 
had suffered a loss and that they had called upon the 
managing partner to pay his sha-e lay upon the other 

?922Tah. 235. Ind ' ^ 25,1=4 L L J ' 214 = A I - R ‘ 

-S.103 Affirmation of fact—Majority—Decree 
against person as minor—Suit to set vaside on 
ground of no minority 

When a decree passed against a minor is sought to 
beset aside on the gro ind that he was not a minor, 
the burden of proving that he was a major lies on the 
person making the allegation. 10 N.L.R. 137 = 26 
Ind. Cas. 816. 


-Ss. 101 to 104—Affirmation of fact—Know¬ 
ledge—Transfer by grantee—Knowledge of gran¬ 
tor to be proved by transferee. 

Where the question is whether the grantor knew o* 
the transfers made by the grantee tenure holder. 

Held that the onus of proving the negative could 
not be laid on the grantor as in cases such as these 
•'the likelihood is that the grantor would have no such 
/knowledge. 71 Ind. Cas. 999 = 3 P.L.T. 628 = 24 
•Cr.L.J. 279=A.I.R. 1923 Pat. 76. 

-Ss. 101 to 104—Affirmation of fact—Defective 

ctitle mortgagor—Mortgagee’s knowledge of— 
Onus on mortgagor. 

The burden of proving mortgagee’s knowledge is 
>.upon a mortgagor. 

A joint family consisted of the plaintiff, his brother’s 
widow and another brother’s daughter. The two 
former for faily necessity mortgaged the whole 
•property suppressing the fact that the third had any 
/interest in the property. On the death of the latter 
"'the plaintiff sued for one-third of the property, repre- 
•aenting the interest of the daughter of his brother, 
•who did not join in the mortgage, from the assignee of 
•the mortgagee who had brought the property at the 
mortgage sale in execution of the decree against 
/.plaintiff and his brother’s wife. 


Held, if mortgagee did not know then the mere fact 
/■that the assignee who claims through mortgagee may 
have known the fact as to the existence of interest of 
plaintiff’s brother's daughter, does not prevent his 
getting a good title to the properties and relying on 

• the estoppel which mortgagee could have set up against 
any claim by plaintiff in any suit. As soon as the 
mortgage-deed was produced which contained a repre- 
- sentation \frith regard to a share in the property to 

which the mortgagor later on obtained title, the burden 
was no longer on the mortgagee or his assignee to 

• etsablish that he did not know the true position but 
••the burden of proof shifted on the mortgagors and 
•those claiming under them to show mortgagee's know¬ 
ledge of the true facys. 70 Ind. Cas. 385 = 27 C.W. 
N. 943 = 36 C.L.J. 78 = A.I.R. 1922 Cal. 542. 

—-—*Ss. 101 to 104—Affirmation of fact— Loss —■ 
■Loss in business surety for managing partner— 
'Onus on the other partners to prove loss. 


Plaintiff stood surety for the managing partn< 
i>and executed a security bond which provided if th; 
*the business suffered any loss and the managir 
partner refused to pay his share of loss on demao 
ffie other partners would be entitled to deduct, fro: 
■the security money, the share due to them on accour 
•of the loss i 


’ S. 102—Affirmation of fact—Marriage- 
Maintenance. 

In maintenance proceedings under the Code the 
onus is on the wife to show that she is the wife of the 
accused. 7 Bur.L.T. 71 = 15 Cr.L.J. 484 = 24 Ind. 
Cas. 572. 

A 

——Ss. 101 to 104—Affirmation of fact—Marriage 
—-Lapse of time. 


It is for the person who alleges his legitimacy to 
bring forward satisfactory evidence in support of the 
alleged marriage. Held, also, that in the particular 
case before their Lordships, making all due allowance 
for the difficulties occasioned by lapse of time and 
the deaths of persons who might have thrown light 
upon the question, their Lordships were unable to 
hold that the marriage was proved. (1906) 5 C.L.T. 
1=9 Bom.L.R. 264=17 M.L.J. 56 (P.C.). 

--Ss. 101 to 104—Affirmation of fact—Member¬ 
ship of a community—Onus on party alleging. 

If any p *rson assorts in a Court of law that he is a 
member of a certain section of the community and 
this fact is denied he must prove the assertion before it 
can be accepted. 76 Ind. Cas. 980=19 N.L.R. 104 = 
A.I.R. 1923 Nag. 317. 

--Ss. 101 to 104—Affirmation of fact—Minority 

of executant—Onus on person alleging. 

The burden of proving that a particular deed is 
bad on the ground that its executant was a minor 
at the time of its execution, lies upon the person 
who makes this allegation. 114 Ind. C^s. 801=5 
O.W.N. 1111= A.I.R. 1929 Oudh 113. 

—Ss. 102 and 103—Affirmation of fact— -Mis¬ 
take -Recitals—Onus of proving incorrectness. 

The onus of proving that a document to which a 
person has affixed his signature does not contain a 
correct statement of the facts and of the intentions of 
the parties is on the person making the allegation. 
4 Pat. L.W. 237 = 44 Ind. Cas. 399. 


--S. 103—Affirmation of fact—Mistake—Onus 

on person. 

The onus of proving that a property was included 
by mistake for another property, in a document is on 
the person setting up that plea. 41 Cal. 972 = 1 L W 
1050=41 I.A. 910=27 M.L.J. 80 = (1914) M W N 
462=16 M.L.T. 6 = 18 C.W.N. 817=19 C.Z.J 484 = 
16 Bom.L.R. 400=12 A.L.J. 774 = 23 Ind. Cas. 637 
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Where A owed a debt to B and B alleged that A’s 
rother C unconditionally took over the liability, but 
replied that he only agreed to set off the amount 
gainst the price of the bricks which B might purchase 
from him.Held, that the burden of proving unconditio¬ 
nal liability was on B. 4 Bur. L.T. 156= 11 Ind.Cas.774. 
-S. 102—Affirmative of a fact—Onus. 


Where a defendant pleads occurrence of a fact, it is 
for him to prove that occurrence and not for the 
plaintiff to prove its non-occurrence. 33 Ind. Cas. 
516 (Oudh). 

-S. 102—Affirmation of fact—Pre-emption— 

Preferential right. 

A person claiming a preferential right of pre-emption 
over another co-sharer by reason of the relationship 
must prove it. 56 Ind. Cas. 148 (All.). 

-Ss. 101 to 104—Affirmation of fact—Receipt of 

money—Wagering contract receipt of money by 
agent—Onus on principal to prove receipt. 

A suit cannot be brought in which the cause of 
action is based directly on the wagering contract, 
but if, as a result of a wagering contract, an agent 
has received money on his principal’s behalf, he 
is then liable to account to the principal for that 
money and the onus lies on the principal to prove 
affirmatively that the agent actually received the 
money on his behalf. 119 Ind. Cas’ 740 = 7 Rang. 
300 = A.I.R. 1929 Rang. 244. 


-Ss. 101 to 104—Affirmation of facts—Plea of 

invalidity of Registration on the ground of non¬ 
existence of property—Onus. 

Where it is contended that registration is invalid for 
the reason that a certain property alleged to be situated 
in a place has no existence, the onus of proving the 
plea is on the part)’ who urges it. (1903) 8C.W.N. 362. 

■ -Ss. 101 to 104—Affirmation of fact—Nearest 
reversioner—Limit of proof. 

It is incumbent on a plaintiff seeking to succeed to 
property as a reversioner, to establish affirmativelv 
the particular relationship which he puts forward. 
He is also bound to satisfy the Court that to the best of 
his knowledge there are no nearer heirs and for this 
purpose he can rely on the statement of witnesses 
called for defence. He cannot be expected to do 
anything more, it is for those, who claim that their 
kinship is nearer than that of the plaintiff, to prove 
that relationship. 40 Mad. 654, Foil. 102 Ind Cas 
167—49 All. 779 = 25 A.L.J. 500 = A.I.R. 1927 Ji- 767 

-Ss. 101 ti 104—Affirmation of fact —Prim a facie 

evidence must be adduced. 


Where plaintiff claims certain relief as the nearest 
reversioner, it is for him to adduce prima facie 
evidence of his being nearest reversioner. It is not 
sufficient to rely upon the statements in the plaint or 
on an unapproved genealogical trees. 23 All 72 fP r \ 
and 40 Mad. 654, Foil. 100 Ind. Cas. 500 = 38 M T T 
45 = A.I.R. 1927 Mad. 1149 = 52 M.L.J. 155. * 

-Ss. 101 to 104—Affirmation of fact—What 

must be proved. nat 


In a suit by a reversioner the plaintiff m „c+ 

not merely that he is reversioner but thatTe isth 
nearest reversioner. 69 Ind. Cas. 421-9 At t o? 
26 O.C. 109=A.I.R. 1922 Oudh 218 °' LJ - 186 = 

"VT S8, to 104 —Affirmation of fact_n»f a »< 

•hip—Onus on him setting up. aCt Rela tion 


Where the plaintiff's right to succeed depend&-> 
upon his being an agnatic relaticn of the defendant., 
the onus is on him to prove that he is so related- 
67 Ind. Cas. 464 = A.I.R. 1923 Pat. 309. 

__.Ss. 101 to 104—Affirmation of fact—Revenue 

sale—Proof of irregularity. 

The onus is on the person who seeks to have a.- 
sale set aside to establish that the requirements of- 
the statutes had not been complied with by the^ 
Collector. (1905) 10 C.W.N. 137 = 2 C.L.J. 325. 

- Ss. 101 to 104—Affirmation of fact—Self- 

acquisitions—Thrown into common stock. 

The onus of proving that property acquired without.} 
the aid of joint funds or joint exertions have become- 
joint property by being thrown into the common; 
stock is upon those who allege it. 7 (1905) Bom. L.R. 
169. 

-Ss. 101 to 104—Affirmation of fact—Separa¬ 
tion—Onus on him setting up. 

Where jointness up to a certain date i9 proved,, 
the onus of proving a separation subsequent to that: 
date is on the party alleging such separation. 10b 
Ind. Cas. 249=1927 M.W.N. 96= 31 C.W.N. 533= 
A.I.R. 1927 P. C. 52 = 53 M.L.J. 658 (P. C.). 

-Ss. 101 to 104—Affirmation of fact—Sequence- 

of events—Must be affirmatively proved. 

The plaintiff who comes into Court alleging that; 
on the happening of certain events in a certain order- 
certain rights to property accrued to him is bound to- 
establish by affirmative and satisfactory evidence the; 
occurrence of such events in such order. Thus a- 
plaintiff alleging that a certain person died before.- 
another must prove the fact affirmatively. 88 Ind- 
Cas. 249=1925 M.W.N. 232 = A.I.R. 1925 Mad. 1005... 

-Ss. 101 to 104—Affirmation of fact—Service* 

of summons—Affidavit of service—Gnus to dis¬ 
prove service, 

When there is an affidavit, of the peon serving the- 
notice, of proper service thereof, the party who* 
impugns the fact ought to prove that there was no-* 
service. 117 Ind. Cas. 552 = A.I.R. 1928 Cal. 722. 

-Ss. 101 to 104—Affirmation of fact. 

Person who alleges regular service of summons must? 
prove it. 94 Ind. Cas. 907 = 43 C.L.L 113 = 27 Cr.L.J~ 
715 = 31 C.W.N. 148 = A.I.R. 1926 Cal. 1208. 

——Ss. 101 to 104—Affirmation of fact—Status- 
Public prostitutes—Onus on them to prove they 4 
are not. 


ouu. uy anegec public prostitutes for grant of 
perpetual injunction against the Municipal Co* 
mittee to the effect that the Committee be restraine 
r taking any action against the plaintiffs und< 
the notice under S. 152 of the Municipal Act on tt 
ground that they were not public prostitutes th 
burden is on plaintiffs to show that they were « 

mo h T C P* ostitutes - A.I.R. 1926 Lah. 461, Fol 
100 Ind. Cas. 1010 = A.LR. 1927 Lah. 358. 


— Ss. 101 to 104-—Affirmation of fact—Transfer 

of possession—Surrender by previous tenant— 
unus on the subsequent tenant to prove transfer- 

It is for the rival tenant in order to make out * 
valid surrender to establish that the previous tenant 
nas given over possession at the latest by the cos*- 
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mencement of the vear, when the patta in his favour 
took effect. 6 O.W.N. 1094=11 L.R.A. Rev. 24 = 
A.I.R. 1930 Oudh 69. 

-Ss. 101 to 104—Affirmation of fact—Transfer 

—Party setting up should prove it. 

A partv who sets up a transfer should prove it. 
(1900) 5 C.W.N. 217 = 24 M. 377 = 28 I.A. 46 (P.C.). 

-Ss. 101 to 104—Affirmation of fact—Unchas¬ 
tity—Onus on him who alleges. 

Where the defendant alleges unchastitv of the 
plaintiff the burden of proof is on the defendant to 
prove it. 44 All. 683 = A.I.R. 1922 All. 321. 

—.—Ss. 101 to 104—Affirmation of fact—Wilful 
disobedience—Of employee—Onus on employee. 

In a case for compensation for the death of a deceased 
employee, the onus to prove wilful disobedience lies 
on the employer. 112 Ind. Cas. 328 = 8 Pat. 24 = 
9 P.L.T. 511= A.I.R. 1928 Pat. 508. 

5. Alluvion and diluvion. 

-Ss. 101 to 104—Alluvion and diluvion. 

In a suit for rent, where the rights of the parties 
are governed by the general law and not by any express 
contract when the tenant pleads he is not liable to pay 
the full agreed rent on account of diluvion and where 
there is an admission by the plaintiff or it is proved 
that some diluvion has taken place, the onus is upon 
the defendant to prove the extent of diluvion and the 
corresponding abatement of rent which he may claim. 
A.I.R. 1931 Cal. 537 = 54 C.L.J. 31 =35 C.W.N. 1011 = 
59 Cal. 155=133 Ind. Cas. 577 (F.B.). 

-Ss. 101 to 104—-Alluvion and diluvion—Assess¬ 
ment—“Added land’’—Onus on Government 
to establish. 

Where Government seek to assess lands under the 
Bengal Alluvion and Diluvion Act, the burden will 
lie upon the Government to establish that the lands 
sought to be assessed are “added lands" within the 
meaning of S. 6 of that Act. 70 Ind. Cas. 510 = 50 Cal. 
276=36 C.L.J. 345 = A.I.R. 1923 Cal. 233. 

-Ss. 101 to 104—Alluvion and diluvion—Posses¬ 
sion up to diluvion proved—Continuance of 
possession during submersion presumed. 

If the plaintiff shows his possession down to the 
time of the diluvion his possession is presumed to 
continue as long as the land continued to be sub¬ 
merged. 

Further in the case of land covered by water the 
Court may and generally should presume, in the 
absence of evidence to the contrary, that a possession 
enjoyed by the plaintiff before the twelve years, has 
continued until within the 12 years. In other words 
when the plaintiff has shown that he was in possession 
of the land at the time of diluvion, it must be presumed 
that he has continued to be in possession within 12 
years of the suit. 9 Cal. 744 (F.B.) and 19 Cal. 669 
(P.C.), FolL 2 P.L.T. 59=A.I.R. 1921 Pat. 234. 

‘ «s. 102 and 104 —Alluvion and diluvion—Suit 
for possession— Onus. 

lo a suit to recover possession of a certain land as 
being a contiguous accretion to the other plots belong¬ 
ing to plaintiff the latter must establish the nature of 
accretion. 46 Ind. Cas. 555 (Cal.). 


-S. 102 -Alluvion 'and diluvion--Gradual 

reformation—Portion appeared wilhin 12 years 
of suit. 

In 1SSS ;i Chur was formed and tlic Govornm<nt 
took possession of it. In 1902, flic defendant and the 
plaintiff each claimed the Chur as theirs, but the 
Chur was released t<> the defendant who held it up in 
occupation siiuo that time. In 1904 the plaintiffs 
who were wards of the Court until January, 1894.. 
instituted this suit for possession <>f the Chur : Held, 
that the possession of the Government was adverse to 
the plaintiff and the suit was barred. Where the 
defendant urged that the reformation of the Chut 
was gradual and that portions of il may have appeared 
above water within 12 years of the suit. Held, that 
the burden of proving, that portions of the land were 
of this description, would lie upon the paintilfs. 
14 C.W.N. 317=11 C.L.J. 373 = 3 Ind. Cas. 15. 

-Ss. 101 to 104—Alluvion and diluvion -Owner¬ 
ship of alluvial and diluvial lands -Revenue 
settlement, decision in. 

Where both the decision of the Revenue authorities 
in the settlement operations and that of the. local 
authorities in proceedings taken under the Code of 
Criminal Procedure in respect of the ownership of 
lands (here alluvial and diluvial) were in favour of 
one party, it would require very strong evidence 
on the part of the other to distrub the con elusion so 
arrived at. (1995) 9 C.W.N. S39 = 2 A.L.J. 623 = 

7 Dorn. L.R. 872 = 27 A. 655 = 32 I.A. 165 = 2 C.L.J 
(P.C.) 185=15 M.L.J. 349. 

6. Appeal. 

-S. 101—Appeal—Question of onus. 

The question of onus is of subordinate importance- 
in appeal when both sides have let in evidence and the 
appellate Court has to come to a conclusion on ths 
whole evidence. A.I.R. 1935 Mad. 769 = 42 M.L.W. 
321 = 1935 M.W.N. 528 (2) = 58 Mad. 841 = 169 Ind.. 
Cas. 768. 

-S. 101—Appeal. 

Party accepting burden of proof in trial Court, but 
failing to discharge—He cannot, in appeal turn round 
and complain about it. A.I.R. 1934 Lali. 1019. 

-S. 102—Appeal. 

Onus of proving judgment appealed against to b6- 
wrong is on the appellant. A.I.R. 1933 Oudli 142 = 
19 O.W.N. 201 = 159 Ind. Cas. 330. 

-Ss. 101 to 104 —Appeal—Judgment appealed* 

from—Burden of showing it as wrong. 

In appeals the burden of showing, that the judg¬ 
ment appealed from is wrong, lies upon the appellant. 
If all he can show is nicely balanced calculations, 
which led to equal possibilities of the judgment on 
either the one side or the other being right, he has not 
succeeded. A.I.R. 1922 P.C. 39, Foil. 99 Ind. Cas 
•255 = 3 O.W.N. Sup. 282 = A.I.R. 1927 Oudh 66. 

-Ss. 101 to 104—Appeal—Burden of proof- 

Tenability—Error of principle—Appeal lies. 

A decision based on an error of the principles - 
governing tne question of onus will be set aside. 96 
Ind. Cas. 820 = A.I.R. 1926 Lah. 653. 

-Ss. 101 to 104—Appeal—Burden of prooi— 

Appellant must show that judgment appealed'’* 
from Is wrong—Appeal. 
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la appeal the burden of showing that the judgment 
appealed from is wrong lies upon the appellant. If all 
he can show is nicely balanced calculations which lead 
to the equal possibility of judgment on either the one 
side or the other being right, he cannot be said to have 
succeeded. 65 Ind. Cas. 305 = 20 A.L.J. 22 = 35 C.L.J. 
116=1922 M.W.N. 95=26 C.W.N. 322 = 3 P.L.T. 311 
= 24 Bom. L.R. 346=15 M.L.W. 417 = 30 M.L.T. 234 
= A.I.R. 1922 P. C. 39 = 42 M.L.J. 253 (P.C.). 

j"*—Ss. 101 to 104—Appeal—-Judgment appealed 
from—Onus of proving it wrong. 

ihe onus of proving that the judgment and decree 
appealed against are wrong is on the appellants. 
65 Ind. Cas. 182 (Cal.). 

—•—S. 103—-Appeal—-Question of fact—Onus on 
appellant. 

On questions of' fact, the onus is on the appellant 
who invites the Appellate Judges, who have not seen 
or heard witnesses, to overrule the decision of Judges 
who after a prolonged and elaborate enquiry arrived 
at the conclusion that they could not believe the 
evidence called in support of a will. 13 C.W.N. 782 = 
5 M.L.T. 384 = 3 Ind. Cas. 997 (P.C.). 

-Ss. 101 to 104—-Appeal—-Onus wrongly 

placed. 

Where the misplacement of onus has bee® 
acquiesced in by the parties in the first two Court 5 
the High Court would be reluctant to interfere with 
the result unless the error has occasioned miscarriage 
fo justice. (1903) 5 Bom. L.R. 177. 

—•—S. 103—Appeal—Proof of wrong judgment. 

The appellant must show that the j udgment appealed 
against is wrong. 241 P.L.R. 1913=143 and 204 
P.W.R. 1913=19 Ind. Cas. 964. 

Ss. 101 to 104 —'Ex parte decree—Appeal— 
'Onus on plaintiff to show summons duty served. 

1901 A.W.N. 1=23A. 99. 

- Ss. 101 to 104—Appeal—Onus of showin 
lower Court’s judgment is wrong—Duty of res¬ 
pondent to show that it is right. 

When an appeal is preferred against a judgment, i* 
is for the appellant to show it is wrong, and not for th e 
-respondent to show it is right. 19 I. A. 140 Foil 
0901) 4 Bom. L.R. 167=12 M.L.J. 83 = 6 C.W.N. 386 
= 29 C. 187 = 29 I. A. 24 (P.C.). 


7. Assets. 

I* ® s * I®* to 104 —Assets—Receipt by executor—. 
Proving extent—Onus on executor. 

Where a question is raised as to the extent of assets 
received by an Executor on the death of the testator 
the burden of proof on the point is entirely on the 

l923 U Cai: 79° ^ 548 = 36 C L J ' 367 =A.I.R. 


-S. 102—-Assets—Extent of. 

Where a decree is passed against the legal rente 
•aentative of a deceased person the onus of showin] 
tiie extent of the assets he received and the applicat o 
thereof is on the legal representative when the decree 
holder proves that he had actually received 
assets. 30 M. 454 ; 2 Ind. Cas. 18 ■ 12 InH rfc S2?' 
-26 M. 792; 35 Ind. Cas. 224 Foil' 30\rTT%ai 3 
41916) 2 M.W.N. 92 = 35 Ind. Cas! 224 J ' 391 = 


——S. 101—Assets—Burden of proof. 

In a case the finding that the defendants took some 
of the properties of a deceased person who owed money 
to plaintiff, is sufficient to throw the burden on the 
defendants of proving that they did not receive so 
much of the property of the deceased as would satisfy 
the plaintiff’s debts.' 6 M.L.T. 362 = 4 Ind. Cas. 43. 

8. Banker and Customer. 

-S. 102—Banker and customer—Forged 

draft—Onus. 

Onus of proving forgery of draft, where the draft is 
apparently in order, lies on the customer who seeks to 
recover the money paid on it by a banker. 8 Ind. Cas. 
98 (Bom.). 

-S. 102—Banker and customer—Deposit of 

money—-Burden of proof. 

The burden of proving that money was paid into 
the bank is on the constituent and the burden is dis¬ 
charged when it is shown that money was made over to 
the cashier or some employee of the Bank authorized 
to receive money and it is not necessary either to allege 
or prove fraud on the part of the Bank Officials. 34 
Ind. Cas. 176 (L.B.). 

9. Benami. 

’ *Ss. 101 to 104—Benami—Suit to recover loan 

In a suit) to recover a loan, it is for the plaintiff'to 
establish that he has such an interest in the loan as 
would entitle him to maintain the suit. He must 
prove his own case. There is no question of rebutting 
the defendant's case. A.I.R. 1942 All. 82 = 1941 
A.W R.H.C. 385 = 1942 A.L.J. 29=198 Ind. Cas. 863. 

-Ss. 101 to 104—-Benami. 

Debtor and creditor—Suit to recover amount 
advanced as loan—Defendant simply admitting receipt 
of money—Plaintiff, held must prove that advance 
£ as T? b >- Way ° f loan ’ A I R - 1939 L ah. 386=41 

* vDUt 


I Vi iu*t 


iiwiuuui. 


Objection to attachment rejected on the ground th« 
the claimant was a mere benamidar of the judgmen 

r • ■ i°r>T rh e claimant filing a suit under O. 21, R. 6 
Lnii i -L —The burden of proving that he was a bon 
ide purchaser and not a benamidar, held was c 

A I R - 1937 Pat. 76= 17 P.L.T. 785 = 
B.R. 264= 167 Ind. Cas. 118. 

-Ss. 101 to 104—Benami. 

on^K V " IC P 3I j son h as passed a receipt in favour * 
_ er * burden of proving that the raone 

for3 d A h ?5 0t 1>elon S to the latter is heavily on th 
former. A.I.R. 1931 Nag. 97 = 132 Ind. Cas. 459. 

, 10 * to 104—Benami—Parties to sale- 
sa j e ations -Onus on vendee to prove vail 

tbe V( r ndor and vendee are ne* 
thp hnrri d *, he Sal e-deed is in possession of the vemdc 

the von l Cn °^ino°i Vin ^ tbe sa l e I s not b°f> us is 0 

the vendee. 103 Ind. Cas. 812 = A.I.R. 1927 Nag. 327 
—Ss. 101 to 104—Benami. 

not" th“°r<^ S i pr ° Vi °® that tbe ostensible owner i 
Ind. C;s. e 3 a LT.i e R. l3 , 9 0 2 n 6 t C h a°l. ffi* S ° * 
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- . .Ss. 101 to 104—Benami—For plaintiff’s 
^benefit— Onus on him. 

The burden of proving that a bond, a suit brought 
'thereon, and an execution sale under the decree 

• obtained in the suit, were all benami for the plaintiff 
lies upon him. 81 Ind. Cas. 774 = 39 C.L.J. 98. 

-CSs. 101 to 104—Benami—Shifting of onus. 

There is no doubt that the onus of proving benami 
was upon the defendants who set it up, but after 
the definite statements made by liis witnesses as to 
the plaintiffs dealings with the property indicating 
that he was the owner of the property, the plaintiff 
•ught to have examined himself and denied those 
statements on oath. 76 Ind. Cas. 241=27 C.W.N. 38 
= 37 C.L.J. 265=A.I.R. 1923 Cal. 121. 

-S. 103—Benami—Non-payment of—Regis¬ 
tered sale—O nus. 

In a suit for possession on the basis of a> sale-deed 
the vendee has to prove his title where the vendor 
who is in possession pleads that he is only a benamidar. 
The vendee shows a prima facie title by producing 

• and proving his conveyance which contains a recital of 
the receipt of consideration. In such a case, the 
onus is upon the vendor to show non-payment of 
consideration. 20 C.W.N. 254 = 29 Ind. Cas. 696. 

—•—S. 103—Benami—Money paid by another. 

Where property is purchased in the name of another 
*the burden of proving that the purchaser has no 
beneficial interest in the property and that the pur¬ 
chase is really benami lies on the person alleging it. 
Payment of money by one and purchase in another's 
■ name does not establish a benami transaction if the 
payer intended to benefit the ostensible purchaser. 
133 P.W.R. 1913 = 224 P.L.R. 1913=19 Ind. Cas. 770. 


decree against a person attached properties standing 
in the name of the judgment-debtor’s wife. Lhe wife 
put in a claim petition which was dismissed. She 
brought a suit for a declaration that the property 
attached was hers. Held, that in the circumstances of 
the case, it lay upon the wife to prove the purchase 
money was supplied bv her and for her enjoyment, and 
in the event of a failure to discharge the same, the 
suit should be dismissed. (1907) 17 M.L.J. 339. 

10. Carrier. 

-Ss. 101 to 104 —Carrier—Railway Company- 

Necessary pleas. 

It is necessary expressly to plead “ loss ” and the 
execution of risk note, if the defendant railwaywishes 
to escape the ordinary liabilities of a bailee. 74 Ind. 
Cas. 431=4 P.L.T. 443 = A.I.R. 1924 Pat. 25. 

-Ss. 101 to 104—Carrier—Weight, etc., un¬ 
known—Shortage—Onus on him alleging. 

Burden is on the plaintiff to prove shortage wiiere 
the bill of lading expressly says “ weight contents and 
value when shipped unknown." 72 Ind. Cas. 406 = 
17 M.L.W. 363 = A.I.R. 1923 Mad. 523. 

-S. 103—Carrier—Railway Risk Note Form B 

—Loss of goods—Burden of proof. 

If the plaintiffs wish the Court to believe that there 
was wilful neglect or theft by railway servants, it lies 
on them to prove the fact. In the absence of proof of 
wilful neglect or theft by railway servants the Adminis¬ 
tration is to be held free from responsibility in the case 
of a risk note in Form B. If. however, neglect or theft 
by railway servants is proved the administration will 
escape liability for loss, if proof is given of robbery 
from a running train. 43 Bom. 769 = 21 Bom. L.R. 
779 = 52 Ind. Cas 516. 


—S. 102—Benami—Nominal sale. 


The burden of provong that a sale is nominal lies 
primarily on the person alleging it, but where the 
vendee can produce none of the documents which 
iorm the basis of his case and there is no satisfactory 
evidence as to possession, the burden of proof is thrown 

him. 34 Ind. Cas. 617 (Mad.). 

-5s. 102 and 103—Benami—Sham transac¬ 
tion—Onus—Sale-deed—Non-delivery of posses¬ 
sion. 

In a suit for a declaration that a sale-deed was a 
nominal transaction the burden of proof is on the 
plaintiff to prove any circumstances relied on for the 
purpose of showing that the sale was not a real and 
honest transaction. The question whether possession 
passed und^er the sale to the vendee is a material ele¬ 
ment though not a decisive circumstance. Even 
here it is for the plaintiff to prove that possession did 
mot pass and not on the defendant to show that 
possession did pass. 16 Ind. Cas. 749 (Mad.). 


-S. 101—Benami—Purchase by father in name 

-of son —Presumption. 

In India, when a piece of land is bought by fathej 
with, his money in the name of his son the presump¬ 
tion is that it was bought Benami in the name of 
• the son, and if it is alleged to be purchased for the . 
-advancement of the son, the fact must be proved 
520 th ® Party as8ertin B it. 3 Bur - L.T. 62=8 Ind. Cas. 

--Ss. 101 to 104—Benami—Proof—Onus—Hus- 

*>and and wife.-— A judgment-creditor who obtained a 


11 Consideration. 

-Ss. 101 to 104—Consideration—Burden of 

proof—Definite and clear receipt of consideration 
in handwriting of each of sevdral executants in 
presence of Sub-Registrar -Onus is strongly 
upon executants to show non-receipt. 

In a registered document executed by several persons 
where there is definite and clear receipt in the hand¬ 
writing of each of the executants in the presence of the 
Sub-Registrar that they have received a certain amount 
of money as part of the consideration in cash, a strong 
onus is placed upon the executants to show that they 
did not in fact receive the money. (Upon consideration 
of all evidence, oral and documentary, held that entire 
consideration was paid to the executants. A.I.R. 
1946 Pat. 225= 12 B.R. 268 = 222 Ind. Cas. 439. 

-S. 102—Consideration—Burden is on execu¬ 
tant to show want of consideration. 

Although, under ordinary circumstances, the party 
to a deed, an agreement to lease for period of ten years 
on payment of Rs. 20,000 cash and Rs. 10,000 within 
four years, duly executed and registered who alleges 
non-payment of consideration is bound to prove his 
allegation, the fact that the lessee had silently sub¬ 
mitted to the withholding of possession for upwards of 
six years combined with the continuous possession o 
the lessor, favours the allegation of the latter that 
possession had been withheld because of the non¬ 
payment of consideration and raises such a counter¬ 
presumption as to make it incumbant on the Jevsse® 
to give evidence that consideration had, in fact, 
passed. At least, it goes very far to discharge the 
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burden of proof which lay on the lessors to prove 
absence of consideration. A.I.R. 1943 Sind 192 = 
1 L.R. (1943) Kar. 263 = 211 Ind. Cas. 99. 

-Ss. 101 to 104 —Consideration.—Where, in a 

suit based on hundi, the defendant has admitted its 
execution, the burden of proving that it was without 
consideration lies heavily on him. 1 1940) 187 Ind. 
Cas. 225. 

-Ss. 101 to 104 —Consideration. 

In a suit for recovery of interest due on the 
mortgage, the mortgagor did not deny the conside¬ 
ration. The deed contained the acknowledgment 
•f the same. The suit was decreed. In execution 
•f the decree, the equity of redemption was sold. 
Subsequently in the suit on the mortgage, the 
purchaser denied consideration : 

Held, that the onus to prove want of consideration 
was on the purchaser. A.I.R. 1938 Lah. 463 = 40 
P.L.R. 313 and 709=181 Ind. Cas. 505. 

- Ss. 101 to 104— Consideration.—Deed reciting 

passing of consideration—Persons claiming through 
transferor must prove that property belonged to them 
and that no consideration passed width they allege. 
A.I.R. 1938 Nag. 152=1 L.R. (1938) Nag. 333=176 
lad . Cas. 315. ,, * 

- -Ss. 101 to 104 —Consideration—Persons 

claiming through transferor must prove that no 
consideration passed which they allege. 

A person who had an undoubted right to convey 
certain property, conveyed it to his wife in lieu of 
dower debt. In the deed of conveyance, it was recited 
that the consideration did pass. The persons claiming 
through him contended that no consideration passed 
an<l that in fact the property belonged to them : 

Held, that the mere fact that the considcratkr. ves 
wrongly recited, would not be enough to invalidate the 
deeel. 

Held, also that the burden to show that no consi¬ 
deration passed and that the property belonged to 
them was on the persons contending it. A.I.R. 1938 
Nag. 152 = 1 L.R. (1938) Nag. 333=176 Ind. Cas. 315. 

Ss. 101 to 104 —Consideration—Strangers. 

Where the parties to the transactien uphold the 
passing of consideration, no stranger can complain of 
the want or inadequacy of the consideration. A.I.R. 
19.-8 Nag. 30= I.L.R. ( 1940 ) Nag. 94 = 176 Ind. Cas. 

v/ • 

"T* -- ® 8, to 104 —Consideration—Cnvs to pro^ 
that no consideration passed. 

there is a fact rccordc d >n the sale deed itself 
that the consideration was paid in the present c of the 
Registrar the burden to prove that no consideration 
passed and that the deed w as lictitious is on the partv 

lBdSl29 AJ ' K ' 1938 Pat ’ 281=4 BK - 6b2 = 17 ^ 


® 8 * j 01 . to . 104—Consideration—Promissory 
note—Admjssion by executant—Onus as to 
consideration. lo 


execution of the promissory note in sui 
the ex ecutant, the onus is, prima fa 

(1937) 1 M.L.J. 414=169 113 


-Ss. 102, 103 — Consideration. 

Where vendors had admttod receipt of consideration, 
both in the sale deed and before the Sub-Registrar the 
burden of proof Is upon them (vendors) to show that a, 

part of consideration still remains unpaid. (1936) K 
N.L.J. 301. 

-Ss. 101 to 104 —Consideration—Execution of 

entry proved—-Burden of proving want of consi¬ 
deration. 

Where, by the evidence of finger-print expert, the? 
execution of an entry is proved, the burden of proving; 
want of consideration is on the executant. A.I.R_ 
1935 Lah. 147 = 36 P.L.R. 477=155 Ind. Cas. 799. 

——-Ss. 101 to 104 —Consideration. 

Transfer by insolvent—The onus of proving absence- 
of consideration and presence of bad faith is on the 
Official Receiver and not on the transferee. A.I.R- 
1931 P.C. 75 = 9 R. 170 = 35 C.W.N. 577=1931 
A.L.J. 444 = 53 C.L.J. 373 = 60 M.L.J. 652=1931 
M.W.N. 615 = 33 Bom. L.R. 867 = 34 M.L.W. 36=58- 
I.A. 115 = 131 Ind. Cas. 767 (P.C.). 

--Ss. 101 to 104 —Consideration. 

In the case of adocument in which the receipt of 
consideration by the executant is recited the burden 
of proving want of consideration is on him who denies- 
it. (1931) 134 Ind. Cas. 102 = 32 P.L.R. 77. 

--Ss. 101 to 104 —Consideration. 

In the case of a trust created by an insolvent for his- 
creditors prior to his adjudication, the burden of prov¬ 
ing the bona fides of the trust, that is, that the 
trustee is a purchaser in good faith and for valuable- 
consideration is on the trustee. A.I.R. 1931 Mad.. 
366 = 33 M.L.W. 468 = 61 M.L.J. 27=130 Ind. 
Cas. 753. 


-S. 102—Hand-note—Execution—Considera¬ 
tion—Burden of proof. 

When the execution of a hand-note is admitted the 
onus of proving that no consideration passed is thrown 
entirely on the defendant. But where the defendant- 
only admits he put in his signature and thumb mark¬ 
on some other document the onus of proving the 
execution of the hand note sued upon is on the plaintiff. 

A.I.R. 1931 Pat. 266=12 P.L.T. 231 = 134 Ind. Cas. 
632. 


-Ss. 101 to 104—Consideration- -Circumstances- 

of parties—Shift burden of proof. 


Debtors were majors and literate having a fair 
knowledge of English and claiming to be businessmen 
possessed of large property. They were neither 
expectant heirs ” nor had just come of age. The 
creditor had not been proved to be a professional 
money-lender and the execution of the pro-notes in 
questi on was admitted. 

Held, that the onus to prove w ant of consideration 
should be placed on them. 120 Ind. Cas. 417=11 
L.L.J. 511 = A.I.R. 1930 Lah. 65. 


Ss. 101 to 104— Consideration—Admission In 

a document—Onus on him alleging failure. 

Where it has been admitted or proved. +hat an 
admission of consideration has been made or executed 
in a document, the onus of proving want of considera¬ 
tion rests on the person asserting want of considera¬ 
tion. A.I.R. 1925 Lah. 471 (F.B.) and A.I.R. 1927 Ldv 
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272, Foil. 104 Ind. Cas. 173 = A.I.R. 1927 Lah. 
«23. 

-Ss. 101 to 104 —Consideration—Pro-note— 

Different stories at different stages—Onus on 
payee. 

Where, in a suit on promissory note, plaintiff set up 
•different stories as to consideration at different stages, 
the burden of proving consideration shifts on him. 
48 P. R. 1915, Foil. 102 Ind. Cas. 42 = 28 P.L.R. 
295 = 9 L.L.J. 254 = A.I.R. 1927 Lah. 864. 

—•—Ss. 101 to 104 —-Consideration—Admission in 
a document—Onus on executant to prove failure. 

Where an unregistered document, the execution of 
•which is admitted or proved, contains an admission 
-of the payment of the consideration the onus lies on 
"the person executing the document to prove that 
what he himself admitted to be true, was, as a matter 
of fact, false and that he did not receive the considera¬ 
tion. A.I.R. 1925 Lah. 471 (F.B.), Foil. 100 Ind. 
Cas. 60 = 8 Lah. 123 = 27 P.L.R. 768 = A.I.R. 1927 
Lah. 272. 


-Ss. 101 to 104—Consideration—Execution of 

mortgage admitted—Consideration recited but 
'denied onus on mortgagor—Gross inadequacy— 
Inference. 

Where a mortgagor admits execution of a mortgage- 
deed, it is for him to prove that he has not received 
the consideration recited in the deed. The mere fact 
that he was a reckless borrower does not affect the 
-question of onus. Gross inadequacy of consideration 
-can lead a Court to the conclusion that the party did 
not understand what he was doing. 92 Ind. Cas. 346 
(Lah.). 


-Ss. 101 to 104—Consideration—As against 

purchaser of equity of redemption, mortgagee 
■ has to prove consideration—Onus how dis- 
• charged. 

A mortgagee as against a purchaser of equity of 
'redemption from the original mortgagor has to prove 
by affirmative evidence the validity of the considera¬ 
tion and also that it had passed from the creditor to 
the debtor. The mere admission of the debtor in the 
mortgage-bond does not shift the onus as it would have 
4>een if the suit had been brought against the mort¬ 
gagor himself alone. He has to give the best evidence 
■possible that the bond was for a really good considera¬ 
tion. 


Where the bond debts which formed part of the 
■•consideration were debts going back to about fortv 
years from the time when the suit was brought and 
the plaintiff was able to produce two of the numerous 
-attesting witnesses to the bond, who not only proved 
uxe mortgage-bond but also stated that the considera- 
_7? on * or the bond was admitted by the debtor before 
"them, and there was practically no effective cross- 
examination of those witnesses on this point. 

Held, that it could be safely said that consideration 
■tor the bond had been established by the evidence of 
those witnesses. 89 Ind. Cas. 927 = A.I.R. 1926 Cal. 

295. 


-Ss. 101 to 103 —Consideration—Admission ir 
a document—Onus to prove failure on executant 

WW an unregistered document, the execution o 
wnich is admitted or proved, contains an admission o 
tne payment of the consideration the onus lies on th< 
person executing the document to prove that wl^at h< 


himself admitted to be true was, as a matter of fact, 
false and that he did not receive the consideration. 
A.I.R. 1925 Lah. 471, Foil. 96 Ind. Cas. 820 = A.I.R. 
1926 Lah. 653. 

——Ss. 101 to 104—-Consideration—-Admission in 
mortgage-deed—-Execution proved—Onus to 
prove failure on mortgagor. 

The onus of proving consideration in the first 
instance lies on the mortgagee, but when execution of 
the document sued upon has been proved or admitted, 
if the document contains a recital admitting receipt of 
the consideration, the onus would then lie on the 
opposite partv to show that that admission was false. 
96 Ind. Cas. 630 = 7 Lah. 297 = 27 P.L.R. 463 = A.I.R. 
1926 Lah. 494. 

-Ss. 101 to 104—Consideration—Execution 

admitted, consideration denied-—-Onus is on exec utant. 
71 Ind. Cas. 783 = 5 L.L.J. 198 = A.I.R. 1924 Lah. 39. 

-Ss. 101 to 104—Consideration—Admission in 

unregistered document—Execution proved—-Onus 
on executant to prove failure no difference in 
effect between registered and unregistered docu¬ 
ments. 

Where an unregistered document, the execution of 
which is admitted or proved, contains an admission or 
recital of the payment of the consideration, the onus 
lies on the person executing the document to prove 
that he did not receive the consideration. There is 
no valid reason in principle for drawing a distinction 
between an admission in a registered deed and that 
contained in an unregistered document, in so far as the 
question cf onus probandi is concerned. 88 Inch Cas. 
301 =7 L.L.J. 306 = 6 Lah. 470 = 26 P.L.R. 369 = A.I.R. 
1925 Lah. 471 (F.B.). 

-Ss. 101 to 104—Consideration—Pro-note— 

Onus on maker to prove failure—But payee’s 
failure to make out can be availed of by maker. 

Though it is undoubted that the onus does lie upon 
the defendant, to prove that no consideration was 
given, nevertheless, if a plaintiff, when consideration 
was denied in the written statement, goes into the 
witness box, and if the result of his examination is 
that he fails to establish the point which he set out to 
make, namely, that he gave the consideration and the 
Court is thus satisfied that he did not give the conside¬ 
ration which he alleges, the defendant can avail himself 
of that and has a right to decree. This in no way 
trenes upon the ordinary rule that the defendant 
must prove absence of consideration if that is his case. 
79 Ind. Cas. 464=67 Ind. Cas. 684 = A.I.R. 1923 All. 
214. 


-Ss. 101 to 104—Consideration—Admission in 

registered document. 

Where plaintiff recited and admitted the receipt 
of a sum in the registered document, the burden of 
proof to show that he did not receive it is on him. 
76 Ind. Cas. 916 = 6 L.L.J. 457=A.I.R. 1923 Lah. 404. 

—-—Ss. 101 to 104—-Consideration—Promise to 
pay—Consideration denied onus on payee. 

Where the document was couched in the following 
terms :— 

“ Undersigned promise to pay to Lala Hira Lai 
and Assa Ram the sum of Rs. 1,000 (rupees one 
thousand only) payable during the period of ofle Vear 
without interest,’ ->rR 
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Held, that the burden of proof was on the executee 
to prove consideration where the executant admitted 
only execution while the other members of the family of 
the executant denied both execution and consideration. 
86 Ind. Cas. 230 = A.I.R. 1923 Lah. 346. 


_Ss. 101 to 104—Consideration—Admission in 

sale-deed—Onus on person pleading failure— 
Purchaser not in possession—Insufficient to dis¬ 
charge. 

Where a vendor admits in his sale-deed the receipt of 
consideration, the onus of proof that consideration 
was not paid lies on the person pleading the absence ot 
consideration. The mere fact that the purchaser was 
not in possession after his sale is insufficient to dis- 
charge it. 68 Ind. Cas. 732 = A.I.R. 1923 Nag. 15. 

_Ss. ioi to 104—Consideration—Admission of 

execution—Onus of failure on defendant. 


Defendant having admitted the execution of the 
document it is for him to establish that consideration 
did not pass. 70 Ind. Cas. 804 = 1923 P.H.C.C. 20 = 
A.I.R. 1923 Pat. 205. 


_Ss. ioi to 104—Consideration—Unstamped 

entry— Plaintiff’s failure to produce account 
books _Onus of failure not on defendant. 

The plaintiffs claimed certain sum of money, 
principal and interest included. It was alleged 
that this transaction had been entered in the plaintiffs' 
account book, which had been duly signed by the 
defendant, who had also made-an entry in the same 
account book in his own handwriting. Defendant 
denied having borrowed any money from the plaintiffs 
and alleged that there had formerly been a partnership 
between him and them. He stated that the plaintiff 
contemplated carrying on another kiln in partnership 
with him and that under that impression and thinking 
that the plaintiffs would contribute a similar sum 
towards the partnership capital, he had signed and 
\yritten the memorandum in question.without however 
having received any sum of money. The entry was 
not stamped and attested because it was intended to 
have the whole transaction duly attested and com¬ 
pleted when land could be procured. 

Held, the burden of proof of the failure of the 
consideration could not be thrown on the defendant. 
The failure to produce the Bahikatha of the previous 
year by the plaintiffs to contradict the defendant who 
alleged partnership, strengthened defendant’s position. 
60 Ind. Cas. 730 = 4 L.L.J. 73 = A.I.R. 1922 Lah. 305. 


-Ss. 101 to 104—Consideration—Renewal bond 

-Consideration yet to be proved by plaintiff. 

In a suit on a bond, the plaintiff is not absolved 
from proving the consideration merely because the 
auit bond was executed in consideration of i previous 
bond. 40 P.L.R. 1921 = A.I.R. 1921 Lah. 374. 

—•—Ss. 101 to 104—Consideration—-Execution 
admitted partial failure pleaded—-Onus on debtor. 

Where the execution of the bond had been admitted 
and the receipt of consideration was not denied but it 
was alleged that full consideration could not be 
admitted, and finally repayment of the debt was 
definitely alleged. 

Held, that the onus was on the debtor to show that 
the bond was without consideration. 77 Ind 
246-4 L.L.J. 199=A.I.R. 1921 Lah. 199. 


_Ss. 101 to 104—Consideration—Partial failure* 

—Onus on mortgagor. 

Where in a suit by mortgagee for possession as- 
mortgagee the mortgagor did not deny receipt of 
whole consideration but pleaded non-receipt of a part,. 

Held, that the onus to show that consideration had 
not passed in full is on the mortgagor. 20 P.L.R. 1915 = 
64 Ind. Cas. 901 =2 Lah. 249= 106 P.L.R. 1921= A.I.R., 
1921 Lah. 128. 

_.S. 102—Consideration—Recitals. 

Where a registered conveyance of land recites that 
consideration is fully paid the plaintiff in his suit to 
recover consideration must prove that the entry in ther- 
document is incorrect. 57 Ind. Cas. 954 (Cal.) 

-S. 102 —Consideration—Promissory note 

Admission of execution. 

Where in a suit on a pro-note the defendant admits- 
execution but pleads want of consideration the burden 
of proof is on him to prove his plea. 2 L.L.J. 609= 
56 Ind. Cas. 638. 

—-—Ss. 102 and 103—Consideration—Sale of land) 
—Title-deeds banded over to vendee—Presump¬ 
tion. 

Mere denial by the vendor of the receipt of the 
consideration acknowledged in the recitals of deed of 
sale is not in all cases sufficient to cast upon the vendee 
the burden of proving the payment of the consideration 
especially when the vendee has been in possession and 
enjoyment of the subject matter and in possession oL l 
the title-deeds. 4 Pat. L.J. 517 = 53 Ind. Cas. 83. 

-S. 102—Consideration—Onus—Recitals. 

If a mortgage-deed expressly mentions the passing of 
consideration from the mortgagee to the mortgagor, 
the onus of proving the contrary in a suit on the 
mortgage is on the mortgagor and his representatives 
in interest. 1 Pat. L.W. 413 = 39 Ind. Cas. 635. 

-S. 102—Consideration—Hiba-bil-iwaz—Pay¬ 
ments of consideration. 

• 

The person in whose favour a Hiba-bil-iwaz is* 
executed must show that the consideration as described 
in the instrument was paid. 25 C.L.J. 286 = 38 Ind. 
Cas. 882. 

——Ss. 102 and 103—-Consideration—Presump¬ 
tion as to receipt of. 

The vendor’s admission at the time of registration, of 
his having received consideration throws the onus on< 
him to show that he did not in fact receive it; and the- 
onus is not discharged by mere denial of such receipt. 
29 P.W.R. 1917 = 37 Ind. Cas. 874. 

——S. 103—Consideration—Non-receipt of. 

The burden of proof as to the non-receipt of the 
consideration money for a bond, the execution of which* 
is proved, is on the executant. 3 O.L.T. 473 = 37 Ind. 
Cas. 31. J 

~ Ss. 102 and 103—-Consideration—Presump¬ 
tion-Evidence Act, S. 114. 

Where it is pleaded that no consideration passed fos 

> m< Yxru a '’ e t * ie buf den is on the mortgagor to establish* 
Where the statement of mortgagor renders it 
probable that he executed the document without 
consideration, the onus is shifted on to the other-aid** 
but where the document is in the hands of the mort- 
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gagee the presumption is that consideration has 
passed. 1917 Pat. 40 = 3 Pat. L.W. 226 = 35 Ind. Cas. 

56. 

-S. 103—Consideration—Non-payment of—• 

Plea as to. 

If the executant of a deed which is admitted or 
proved sets up non-payment of the consideration 
money he must prove it. 23 C.L.J. 553 = 34 Ind. Cas. 

777. 

-S. 103—Consideration—Gnus of proof—Mort¬ 
gage. 

In a suit brought against the heirs of an original 
debtor for the recovery of moneys advanced on the 
security of mortgage-deeds the onus lies on the plaintiffs 
to establish that full consideration passed. 58 P.R. 
1916=74 P.W.R. 1916 = 58 P.R. 1917 = 32 Ind. Cas. 
454. 

—•—S. 102—Consideration—Promissory note— 
Admission of execution. 

If a defendant admits execution of the pro-note 
and pleads absence of consideration the onus is upon 
the plaintiff, but such onus shifted to the defendant 
as in this case he was a man of business with sound 
knowledge of English who had admitted having 
received a portion of the consideration and signed a 
pro-note expressly providing that it was ‘ for value 
received'. 100 P.R. 1915= 189 P.W.R. 1915 = 32 Ind. 
Cas. 40. 

-S. 103—Consideration—-Want of. 

The onus is on executant to prove non-receipt o 
consideration after he had acknowledged to have 
received it at the time of registration. 78 P.R. 1915 = 
173 P.W.R. 1915 = 31 Ind. Cas. 212. 

—•—S. 103—Consideration—Mortgage—Want o 

onus. 

The onus of proving want of consideration lies 
heavily on the party alleging it. But if it is found that 
he is a man of weak intellect and hard of hearing who 
played the part of an irresponsible puppet in the 
hands of the opposite party, the onus is mitigated, and 
the Court might for its own satisfaction demand 
proof of consideration from the opposite party. 2 

O. L.J. 1=27 Ind. Cas. 581. 

-S. 103—Consideration—Burden of proof of 

non-receipt of full consideration. 

A mortgagor disputing the receipt of a portion of 
the mortgage money which he admitted to be due by 
him before Sub-Registrar, has to show that the consi¬ 
deration did not pass'in full. 20 P.L.R. 1915 = 245 

P. W.R. 1915=26 Ind. Cas. 913. 

—•—Ss. 102 and 103—Consideration —Acknow¬ 
ledgment of receipt of consideration—Effect of. 

Mere proof of acknowledgment of receipt of consi¬ 
deration does not necessarily shift the burden or must 
not necessarily be taken as insufficient to shift the 
burden of proof. 28 M.L.J. 92=26 Ind. Cas. 899. 

—'—•Ss. 102 and 103—Consideration—Delay in 
suing for possession—Registered sale. 

When, after a very long delay the vendee sues for 
possession of the property sold to him, the onus is on 
him to show consideration for the sale. 68 P.R. 1900, 
Kft 58 P - R - 1914-236 P.L.R. 1914=152 P.W.R. 
1914=25 Ind. Cas. 538. 


- Ss. 102 and 103—Consideration— -Admission 
—-Onus—Recitals—Presumption. 

The rcciln! of receipt of consideration in a mortgage 
document is prirna facie evidence of its having pass¬ 
ed not only against the mortgagor but also persons 
claiming under him subsequent to the date of mort¬ 
gage. 36 All. 478= 12 A.1..J. 806 = 25 Ind. Cas. 426. 

-S. 103—Consideration—Want of—Undue in¬ 
fluence. 

Where a defendant admits execution of a deed but 
pleads failure of consideration and undue influent e, the 
burden of proving these lies on him. 21 Ind. Cas 581 
(Oudh). 

-S. 103—Consideration—Assignment. 

Where receipt of consideration before the Registering 
Officer is admitted in a deed of assignment, the onus is 
on the assignor to prove want of consideration. 21 
Ind. Cas. 8 (Oudh). 

—-—-Ss. 102 and 103—-Consideration—Execution ■ 
and registration ©f bond. 

Mere execution and registration of bond without any 
other proof is not conclusive to prove that considera¬ 
tion passed between the parties. Oral evidence to 
explain the purpose of a registered deed purporting 
to be a bond is admissible. 24 M.L.J. 355=13 M.L T 
191 = 15 Bom. L.R. 452= (1913) M.W.N. 155=17 
C.L.J. 284=17 Ind. Cas. 842 (P.C.). 

—■—-S. 103—Consideration—Fiduciary relation— 
Sale to a person in a position of active confidence.. 

In the case of a person in a position of active confi¬ 
dence the onus is on the vendee to prove that the 
transaction was for consideration and for good faith. 
11 M.I.A. 551, Foil. 8 N.L.R. 150=17 Ind. Cas. 363. 

-Ss. 102 and 103—Consideration—Execution ; 

admitted by mortgagor but denied by transferee 
—Onus. 

In a suit on a mortgage against the mortaggor and 
his transferee the mortgagor admitted execution but 
denied consideration and the transferee denied both 
execution and consideration ; held, that the burden of 
proving the payment of consideration lay upon the 
plaintiif. 10 A.L.J. 108= 15 Ind. Cas. 121. 

-Ss. 102 and 103—-Consideration—-Purchaser of 

equity of redemption. 

A purchaser of an equity of redemption cannot be 
in a better position than the mortgagor himself ; so 
the burden would lie on the purchaser to prove want of 
consideration. Where in such cases the mortgagor 
himself has not raised the plea of undue influence or 
unconscionable bargain, the purchaser who buys the 
property subject to such a mortgage cannot take those 
pleas and ask the Court to reduce the interest on such 
grounds. 15 O.C. 211 = 15 Ind. Cas. 5. 

-S. 102—Consideration—Portion left in the 

hands of the mortgagee—Burden of proof. 

If under the terms of a mortgage a portion of the 
consideration is left with the mortgagee for payment 
to some creditors, the mortgagee in the first instance 
has to prove payment. The execution of mortgage = 
and the proceedings at the time of registration involve 
no admission that the mortgagee had fulfilled his part 
of the contract. 14 Ind. Cas. 136 (Oudh). 
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-S. 102—Consideration—-Mortgage. 

The fact that a usufructuary mortgagee took no 
‘ stock to recover possession of the mortgaged property 
until the last day of the limitation raises a presumption 
that he did not consider himself entitled to it; and 
-therefore the burden of proving consideration lies on 
the mortgagee. 33 All. 483 = 8 A.L.J. 368=10 Ind. 
Cas. 027. ' 

—.—S. 103—Consideration—Failure of—Onus. 

Plaintiff brought a siiit to set aside a release deed 
• on the ground that there was failure of consideration. 
Defendant admitted that the consideration mentioned 
in the deed was false, but contended that there was 
■ consideraton. Held, that it lay on the plaintiff to 
prove want of consideration. 9 M.L.T. 480=10 Ind. 
Cas. 501. 

——- S. 103—Consideration—Assignment—Burden 
of proof. 

The assignee must prove the reality of the consi¬ 
deration in the case of an assignment. 9 M.L.T. 407 = 
10 Ind. Cas. 291. 

-S. 102—Consideration—Mortgage suit agai¬ 
nst insolvents. 


denial was made before the registering officer. 1904 
A.W.N. 163=1 A.L.J. 423 = 27 A. 71. 

—— S. 102— Consideration—Execution of deed 
admitted—Effect of. 

If the execution of a bond is admitted by the 
executant the burden of proving want of consideration 
lies upon him. 9 M.L.J. 630 = 4 Ind. Cas. 725. 

—■ —-Ss. 101 to 104— Consideration —Proof of pay¬ 
ment—Burden of proof—Revision—-Civil cases—• 
Material irregularity. 

The plaint id sued on a hundi. The defendant pleaded 
want of consideration. The plaintiff produced a hundi 
in lieu of which he alleged the hundi in suit was execut¬ 
ed. The Court decreed the claim. On appeal, the Dis¬ 
trict Judge dismissed the suit holding that the burden 
of proving the passing of consideration lay on the 
plaintiff and he had not discharged it. The plaintiff 
applied for revision. I-Ield, that the onus of proving 
want of consideration lies on the drawer of a negotiable 
instrument; that the defendant, on whom the onus 
should have been placed, not having discharged it was 
liable for the amount due on the hundi. 24 P.L.R. 
1910 = 25 P.VV.R. 1910 = 5 Ind. Cas. 891. 


In a mortgage suit against a person against whom a 
petition for adjudication as an insolvent has been 
made the burden of proving that consideration passed 
and that the mortgage was created before the date of 
the insolvency is on the plaintiff, while that of showing 
that the mortgage was void as being a voulntarv 
settlement lies on the Official Assignee. (1910) 
.M.W.N. 532 = 8 M.L.T. 335 = 8 Ind. Cas. 293. 


-S. 102—Consideration—Mortgage—Delay in 

proof. 1 

• Where execution of mortgage-deed is admitted but 
• consideration denied the executant must show non¬ 
receipt of consideration. The onus is not shifted by 
the delay in bringing suit. 27 All. 71, Foil. 7 Ind. 
Cas. 646 (All.) 

——S. 103—Consideration—Mortgage—Execu¬ 
tion admitted—Consideration denied—Burden of 
-proof. 

Where in a suit on a mortgage-deed instituted by 
the assignee of the mortgage, the mortgagors admitted 
•execution but denied consideration, the burden of 
.proving that consideration did not pass, is on the 
mortgagors and not on the assignee. 7 Ind. Cas. 69 
(All.). 


-Ss. 102 and 103—Consideration—Admission 

before registering officer—Value of. 

If the vendor admits receiving the consideration 
for a sale before the Sub-Registrar and the admission 
was followed by mutation of names in favour of the 
-vendee, there is sufficient proof that it was paid to the 
-former by the latter. 89 P.W.R. 1909 = 83 PI R 
1909 = 4 Ind. Cas. 890. ‘ 


-S. 102 Consideration—Burden of proof_ 

Bond reciting receipt of consideration—Subse- 
■quent denial of receipt of consideration. 


Where execution of a bond is admitted and the t 
contains an admission that consideration has d is 
it is for the executant to get rid of the admission w 
he has made m the bond. It is not enough for hir 
prove that prior to the institution of a suit ™ 
bond he demed receipt of consideration even if 


-Ss. 101 to 104—Consideration—Pro-not—. 

Admission of execution—Consideration— Onus 
of proving want of consideration or illegal 
consideration. 


Where the defendant admitted execution of 
a pro-note in favour of the plaintiff, a woman, 
but pleaded that as it was for the purpose of future 
co-habitation and the consideration was illgeal, the 
onus lay upon the defendant to prove such a case. 
Where there was no plea of absence of consideration 
and the defendant failed to prove his case of illegal 
consideration, there must be a decree on the pro-note, 
notwithstanding that the plaintiff had not proved her 
case, i.e., cash consideration. Where the plea is that 
^ . is immoral, a special plea that there was 

failure of consideration is superfluous and immaterial. 
(1902) 13 M.L.J. 7. 


Contract. 


Ss. 101 to 104 —-Contract—Concluded contract 

In an action on an alleged contract, the burden of 
proof is ofcourse upon the plaintiffs to show that a 
firm contract has been entered into between the parties 
and that something more than mere negotiations had 
taken place. A.I.R. 1939 Rang. 423=185 Ind. Cas. 


Ss. 101 to 104— Contract—Grounds of invall- 
dlt y~~Onus OI t him who alleges. 

If a contracting party alleges that an agreement ** 
opposed to public policy, it is for him to set out and 
prove those special circumstances which will invalidate 
™ ““tract. 1 C.L.J. 261 and 8 N.L.R. 182, Foil. 
107 Ind. cas. 903=A.I.R. 1928 Nag. 273. 

~ jSa - ,101 to 104 —Contract— Condition—COB* 

Onus of proving it—Conditional. 

P art 7 who alleged that a contract is conditional 
on the happening of a certain contingency must prove 
me existence of such a condition by clear and unequi¬ 
vocal evidence. 105 Ind. Cas. 265-A.I.R. 1927 LaM 

.«6c jbsO:bp£%£ 
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Ss. 101 to 104—.Contract—Different intention 
—Onus on party asserting. 

The ordinary presumption is in favour of the legality 
•of a contract and it is for those, who assert that it 
-was not intended to perform, the contract in the manner 
.ecited therein, to prove their assertion. 94 Ind. Cas. 
.304=7 Lah. 442=A.I.R. 1926 Lah. 318. 

——Ss. 101 to 104—-Contract—Intention not to 
enforce—Party alleging must prove. 

The party disputing that he was liable under certain, 
•contracts on the ground that tiiev were wagering 

• contracts would have to show that at the time the 
^contracts were entered into, the parties did not intend 
to carry out the contracts, but agreed to abide by the 
•prices ruling at the due dates, when differences would 
be paid or received. 73 Ind. Cas. 1032 = 25 Bom. L.R. 

;520=A.I.R. 1923 Bom. 458. 

-5s. 101 to 104—-Contract—'Wagering—Onus 

• on party pleading. 

In contracts, the burden of proof,‘'’that "they are of 
-wagering nature is on the person who takes that 

• defence. 66 Ind. Cas. 943 = 24 Bom. L.R. 115 = A.I.R. 
.1922 Bom. 81. 

- — Ss. 102 and 104—-Contract—Damages. 

In a suit for damages for breach of contract, it is for 
•'the plaintiff to establish both the contract and its 
breach. 33 Ind. Cas. 838 (Cal.). 

——S. 103—-Contract—Breach—-Damages. 

Where there is a prima facie breach of contract, 
•the party guilty of the breach has to prove that the 
breach is excusable un^ er any of the exception clauses 
•of the agreement which he relies on. 20 C.L.J. 
133=20 C.W.N. 159 = 27 Ind. Cas. 7. 

-Ss. 101 to 104—Contract—Presumption of 

irrevocability—Proof of revocability. 

Per Mukerjee, J. :—Every contract is prima facie 

■ permanent and irrevocable and it lies upon a person 
who says that it is revocable or determinable, to 
show either some expression in the contract itself or 
something in the nature of the contract, from which it 

■ is reasonably to be implied, that it wsa not intended to 
be permanent and irrevocable but was to be in some 
way or other, subject to determination. The cont¬ 
ract may for instance, be shewn to be for a limited 
•time terminable upon the happening of a particular 
• contingency or terminable at the option of either party 

upon reasonable notice. In each case, however, it lies 
upon the parth who asserts that the contract is ter¬ 
minable to show how and in what manner itis re voca¬ 
ble or determinable. (1907) 6 C.L.J. 727. 

13. Criminal trial. 

See also— (1) Criminal P. C., Ss. 208, 286, 290 
-AND 367. 

(2) Criminal Trial — Evidence—Apprecia¬ 
tion of. 

(3) Evidence Act, S. 114—(t) Non-produc- 
' TION OF EVIDENCE. («) RECENT POSSESSION. 

——-Ss. 101 to 104—Criminal trial—Duty of prose- 

Lacuna in case—Benefit to accused— 
Shifting of onus. 

P r ° v ing its case the prosecution will have to 
P e Defore the Court materials or circumstances from 

®—F. Y. D.—37 


which an inference compatible with the innocence of 
the accused is not possible. Not only that, the prose¬ 
cution will have to further establish that the circum- 
etances are incapable of explan tion upon any other 
reasonable hypothesis than that of his guilt. If there 
are certain lacuna in the case, the benefit cannot go to 
the prosecution. In criminal cases the onus of proving 
the general issue never shifts. It always lies on the 
prosecution to prove beyond reasonable doubt the 
guilt of the accused. The accused is entitled to the 
benefit of any gaps in the case for the prosecution. If 
at the end of the case it appears to the Court that the 
prosecution has failed to make out its case, the ver¬ 
dict must be of ' not guilty’. A.I.R. 1946 All. 227 = 
227 Ind. Cas. 269 = 47 Cr. L.J. 10411=945 A.W.R. 
(H.C.) 298^2). 

-Ss. 101 to 104 —Criminal trial—Duty of prose¬ 
cution—Benefit of doubt. 

Just as there is evidence on behalf of the prosecution 
so there may be evidence on behalf of the prisoner 
which may cause a doubt as to his guilt. In either 
case, he »s entitled to the benefit of the doubt. But 
while the prosecution must prove the guilt of the 
prisoner, there is no such burden laid on the prisoner 
to prove his innocence and it is sufficient for him to 
raise a doubt as to his guilt ; he is not bound to satisfy 
the jury of his innocence. The prosecution must, even 
though there may be some lacuna in the defence, not 
strictly consistent with the innocence of the accused, 
still prove his guilt beyond all reasonable .doubt. 
A.I.R. 1946 All. 191 = 1945 O.W.N. (H.C.) 334 (2) 
= 1945 A.W.R. (H.C.) 287=1946 A.L.J. 86 = 224 Ind. 
Cas. 366 = 47 Cr.L.J. 611. 

-Ss. 101 to 104 —Criminal trial—Fight between 

two parties—Persons on either side injured— 
Prosecution and defence evidence unworthy of 
credit—Accused, held could not be convicted. 

Where in the case of a fight between two parties, 
some persons on either side receive injuries and the 
entire evidence for the prosecution and defence is 
unworthy of credit, neither side giving a true account 
of the incident, the accused cannot be convicted merely 
because they had injuries on their persons indicating 
their active participation in the flight, for to do so 
would offend against two cardinal principles of criminal 
justice, namely, that the prosecution must prove its 
case, and that there is no burden of proof on the 
accused. A.I.R. 1944 Sind 94 = I.L.R. (1943) Kar. 
294 = 45 Cr.L.J. 526 = 212 Ind. Cas. 109. 

-Ss. 101 to 104 —Criminal trial—Burden of 

proof on prosecution and on accused, distinction— 
Degree of certainty—Burden on prosecution to 
prove guilt beyond reasonable doubt. 

When the burden of the issue is on the prosecution, 
the case must be proved beyond a reasonable doubt. 
Where, however, the burden of an issue is on the 
accused, he is not required to prove it beyond a rea¬ 
sonable doubt or, in default, to incur a verdict of 
guilty ; it is sufficient if he succeeds in proving a 
prima facie case, for then the burden of proving such 
issue is shifted to the prosecution which has <=till tc» 
discharge its original and major onus that never shifts, 
i.e., that of establishing, on the whole case, guilt be¬ 
yond a reasonable doubt. Where the Court is left in 
doubt whether the circumstances bringing the case of 
the accused within a general exception exist or not, 
the accused is entitled to acquittal. The test is not 
whether the accused has proved beyond all reasonable 
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doubt that he comes within the exception but whether 
a reasonable doubt is thrown on the guilt of accused* 

Consequently, in a murder case, though the burden 
of proving an accident is on the accused person, it can¬ 
not be said that the onus is a heavy one or even as 
heavy as the onus on the prosecution to prove its case. 
A.I.R. 1943 Lah. 56 = 44 P.L.R. 554 = 44 Cr.L.J. 397 = 
205 Ind. Cas. 552. 

-Ss. 101 to 104—Criminal trial—Accused not 

producing any evidence to show that they were 
Innocent—If can be taken into consideration. 

It is not for the accused to prove how the man was 
murdered but where, in a village of two hundred houses, 
the murder had taken place just after the sun rise, the 
fact that the accused could not produce any evidence to 
show that they were innocent can be taken into consi¬ 
deration with other evidence against them. A.I.R. 
1942 Oudh 193=1941 O.W.N. 1246 = 43 Cr.L.J. 243 
= 1941 A.W.R.C.C. 354=17 Luck. 376=197 Ind. 
Cas. 701. 

-Ss. 101 to 104—Criminal trial—Exceptions— 

Burden of proof—Benefit of doubt. Per Iqbal 
Ahmad, C. J., Bajpai, Md. Ismail and Mulla, JJ. 
(Allsop, Collister and Braund, JJ. dissenting). 

Accused pleading general exception—Evidence 
not sufficient but sufficient to create doubt in mind of 
Court—Accused is entitled to acquittal. A.I.R. 1941 
All. 402=^1941 A.L.J. 619 = 43 Cr. L.J. 177 = I.L.R. 
(1941) All. 843=1941 A.W.R.H.C. 320=197 Ind. Cas. 
525 (F.B.). 

-S. 102—Criminal trial. 

Where an accused who is prosecuted for violating 
an order under S. 144, Criminal P. C. denies know¬ 
ledge of the order, all that can reasonably be demanded 
of the prosecution is proof of circumstances from 
which it may be inferred that the accused had know¬ 
ledge of the order. If such proof is forthcoming, the 
onus is on the accused to prove ignorance of the 
order despite publication. A.I.R. 1941 All. 70=1940 
•A.L.J. 885=1940 A.W.R.H.C. 642 = I.L.R. (1941) All. 
186 = 42 Cr. L.J. 298=192 Ind. Cas. 466 (F.B.). 

■-Ss. 101 to 104—Criminal trial—Fundamental 

principle of administration of criminal justice. 

The fundamental principle upon which the adminis¬ 
tration of criminal justice is founded in this country, is, 
that an accused person must be presumed to be innocent 
until the contrary is proved by credible testimony 
adduced by the Crown, a duty cast upon the prose¬ 
cution, and on the prosecution alone, though certain 
limited exceptions under specified safeguards are no 
douLt, to be found in the Criminal P. C. and the 
Evidence Act. A.I.R. 1941 Mad. 1 = 1940 MWN 
1105=52 M.L.W. 710 = 43 Cr. L.J. 677 = 195 Ind. 
Cas. 129. 

-Ss. 101 to 104—Criminal trial—Duty of prose¬ 
cution—Presumptions against accused. 

There is a certain sense in which the onus of proving 
tiie guilt of the accused always lies on the prosecution 
for even in those cases in which the accused is required 
to produce evidence on some point or other fas for 
example under Ss. 105 and 106 of the Evidence Act) 
and does so, the rejection of this evidence as unsatis¬ 
factory does not necessarily warrant the conclusion that 
he is guilty, and the prosecution is bound to fail in 

C iiT: i" ' Vh j- h the 5 ui,t °? the reused is not estab¬ 
lished on t:<> entire evidence beyond reasonable doub t 


That the onus of proving the guilt of the accused beyondr 
reasonable doubt "never changes, it always rests on the.' 
prosecution ” is a proposition supported by very high 
authority. But its importance really lies, in the way 
the defence evidence is to be treated. If an explanation, 
is given by the accused which may be true, it is for the 
jury to say on the whole evidence whether the accused: 
is guilty or not; that is to say, if the jury think that 
the explanation may reasonably be true, though they 
are not convinced that it is true, the prisoner is entitled; 
to an acquittal because the Crown has not discharged, 
the onus of proof imposed upon it, cf satisfying the jury 
beyond reasonable doubt of the prisoner's guilt. A.I.R- 
1941 Pat. 175 = 42 Cr. L.J. 215 = 21 P.L.T. 1021 = 
191 Ind. Cas. 702 = 7 B.R. 241. 

-Ss. 101 to 104—Criminal trial—Onus to prove* 

guilt—General rule that it always lies on prosecu¬ 
tion is subject to exception in S. 105. 

The general rule that the onus always lies on the- 
prosecution to prove the guilt is subject to statutory 
exception contained in S. 105. The prosecution cannot 
claim a verdict of guilty because the accused puts for¬ 
ward a false defence. The guilt must be determined om 
the strength of the prosecution evidence alone, but. 
where the accused puts forward a plea that he did com¬ 
mit the offence charged but in circumstances that 
excused or mitigated it, the prosecution in such c'ose» 
can show that no such circumstances exist and so the-, 
claim is averted. With the rejection of the defence-, 
version, however, the duty of the prosecution does not: 
end and they have still to show that the accused, 
caused death in circumstances which make the offence.* 
murder and in this sense, the onus never shifts from* 
the prosecution. A.I.R. 1940 Lah. 54 = 41 Cr. L.J.. 
447=187 Ind. Cas. 15. 

--Ss. 101 to 104—Criminal trial—Accused) 

having special knowledge. 

Burden is on prosecution to establish that the acti 
alleged to constitute murder was really the act of a per¬ 
son other than the deceased. The burden is not cast 
upon an accused person of proving that no crime ha® 
been committed though it has been established that tho 
accused has special knowledge on the point whether 
crime was committed or not. A.I.R. 1940 Mad. * 
= 1939 M.W.N. 883 = 50 M.L.W. 452 = 41 Cr. L.J. 369* 
= 186 Ind. Cas. 704. 

-Ss. 101 to 104—Criminal trial—Prosecution* 

must prove case irrespective of defence. 

It may be that the accused were not well defended at 
the trial, and did not put forward a defence which wa & 
obviously open to them but they cannot be convicted 
upon a criminal charge merely on that account, since- 
the prosecution must clearly establish its case irrespec¬ 
tive of the defence taken. A.I.R. 1940 Pat. 701=41 
Cr. L.J. 795=189 Ind. Cas. 737 = 6 B.R. 854. 

‘ Ss. 101 to 104—Criminal trial—Court doubt¬ 
ing truth of prosecution version—Benefit of doubts 

Once the Court has any doubt about the truth of the 
version even as first recorded in the first information 1 
report, then the accused is entitled to the benefit of 
that doubt. A.I.R. 1940 Pat. 365 = 41 Cr. L.J. 114- 
= 185 Ind. Cas. 162 = 6 B.R. 110. 

Ss. 101—104—Criminal trial—Intention an<fc 
motive. 

' » if 'm 

When criminal intention is an ingredient of 
offence, it is on the prosecution to prove that intention 
just as much as any other ingredient. A.T.R. 19* 
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Pat. 14*40 Cr. L.J. 833 (2) = 20 P.L.T. 879=183 
Ind. Cas. 660=5 B.R. 978. 

—-— Ss. to 101 tl 104 —-Criminal trial. 

A person against whom the conditional order 
is made and who is required to show cause 
against the same has only to show cause in respect 
of the matter complained of, and the complai¬ 
nant has to make out a prima facie case, that is to 
say, he has to produce before the Court legal evidence 
as in a summons case which would justify a finding 
that what is complained of amounts to a public 
nuisance. The burden of proof is not on the person 
served with the conditional order. A.I.R. 1939 Bom. 
92=41 Bom. L.R. 84 = 40 Cr. L.J. 444 = 180 Ind 
Cas. 511. 

- Ss. 101 to 104 —Criminal trial. 

Prosecution must prove the guilt of the accused— 
There is no burden on the accused to prove his 
innocence. It is sufficient for him to raise a doubt 
as to his guilt. He is not bound to satisfy the jury 
of his innocence. A.I.R. 1939 Sind. 209 = 41 Cr. L.J. 
28=I.L.R. (1940) Kar. 249=184 Ind. Cas. 474. 


-Ss. 101 to 104— Criminal trial—Merely pro¬ 
ving prima facie case, if sufficient. 

Prosecution’s duty in a criminal case is not merely to 
prove a prima facie case. The prosecution have to do 
more than that; they must prove the guilt of the 
accused ; and there is no principle in the English Law 
whereby if the prosecution has proved a prima facie 
case, the accused must bring evidence in rebuttal or be 
convicted. A.I.R. 1939 Sind 209 = 41 Cr. L.J. 28= 
I.L.R. (1940) Kar. 249=184 Ind. Cas. 474. 

— • —•S®- 101—104 —Criminal trial-Evidence against 
accused— No explanation by accused—He must 
•offer consequences. 

An accused person is required to explain the circum¬ 
stances which appear in the evidence against him and 
if he cannot or will not do so, he must take the conse¬ 
quences. If he chooses to take up the position that he 
relies upon the technicality that the whole burden of 
proof was upon the prosecution and refuses to say any- 
tiiing about the matter, he can hardly be surprised if 
he is convicted on the evidence produced by the prose¬ 
cution if that proves circumstances from which his 
guilt can be inferred. A.I.R. 1938 All. 252= 1938 
A.LJ. 222=1938 A.W.R. 147=39 Cr. L.J. 548 = 
I.L.R. (1938) All. 422=175 Ind. Cas. 233. 

• 

——Ss. 101 to 104 —Criminal trial—Prosecution 
must establish guilt. 

The accused must be presumed to be innocent unless 
the prosecution have satisfactorily and without any 
reasonable doubt shown that the guilt is brought home 
to the accused. A.I.R. 1938 Pat. 12=18 P.L.T. 915 
—39 Cr. L.J. 254 = 172 Ind. Cas. 944 = 4 B.R. 204. 


four, members of the prosecution on the spot, and also 
four or five members of the accused’s party, and that 
they proceeded to fight; the members of both parties 
were injured ; on the prosecution side there was at 
least one spear and one takwa ; and on the accused’s 
side, one spear and some other sharp weapons ; with 
only this amount of evidence before the Court, it would 
be impossible to come to any definite conclusion on the 
matter. Apart from the plea of self-defence, therefore, 
it would be difficulty to convict the accused and impos¬ 
sible to apply S. 149, Penal Code : 

Held, however, that the plea of self-defence was 
established on evidence, that the accused had no course 
left open to them in the circumstances except to put up 
fight in support of their seriously injured friend and 
that when a fight like this had started, in which 
several of the attackers were armed with sharp-edged 
weapons, it might sometimes be necessary to take the 
risk of killing a member of the opponent’s party. 
(1938) 171 Ind. Cas. 906 = 39 Cr. L.J. 7 = 40 P.L.R. 17. 

-Ss. 101 to 104 —Criminal trial—Prosecution 

case of explosion by petrol. 

Where the cause of explosion is alleged to be by use 
of fire, it is not for the defence to prove that there was 
some cause for explosion other than petrol. A.I.R. 
1937 P.C. 108 = 38 Cr. L.J. 503= 1937 M.W.N. 385 = 46 
M.L.W. 125 = 42 C.W.N. 1 = 166 Ind. Cas. 67 (P.C.). 

-Ss. 101 to 104 —Criminal trial—Murder. 

The question how the deceased met his death is 
really not necessary for the defence to answer, as it is 
for the prosecution to establish affirmatively that he 
died in the way they allege. (1937) 39 P.L.R. 629. 

-Ss. 104 to 104 — Criminal trial — Defence- 

evidence—Rejection of—Position of prosecution. 

When defence evidence is rejected, the situation 
simply is as if the evidence had never existed. If tho 
defence evidence is believed, it would, of course, rebut 
the prosecution. If it is not believed, the prosecution is 
left just where it was before the defence witnesses were 
called. A.I.R. 1937 Mad. 975=1937 M.W.N. 878 = 46- 
M.L.W. 522= (1937) 2 M.L.J. 620 = 39 Cr. L.J. 147 
= 172 Ind. Cas. 498. 

-Ss. 101 to 104 —Criminal trial—Defence false— 

Burden still lies on prosecution. 

A conviction should not be based upon the failure of 
the accused to make good their defence. Even if a 
defence is palpably false, the burden still rests upon the 
prosecution, which must establish beyond reasonable 
doubt that no other alternative than the truth of the 
prosecution case will explain the facts. A.I.R. 1937 
Mad. 968=1937 M.W.N. 733 = 47 M.L.W. 140 = 39 
Cr. L.J. 144=172 Ind. Cas. 501. 

-Ss. 101 to 104 —Criminal trial—Difference 

between Civil and Criminal Courts. 


' 104—Criminal trial—Prosecution 

•nouUl first make out the case before accused is 
called upon to answer. 

Before an accused person is called upon to make any 
•nswer to the case for the Crown, there must be some 
credible account of the circumstances before the Court. 
Where the only facts which have been proved beyond 
question are that the accused was watering his land 
wnen he was attacked by two members of the prose- 
Oitioii party who at least felled him to the ground 

t very soon afterwards there were three, possibly 


In civil suits reliance may be placed on some pro¬ 
bable events but when one comes to criminal prosecu¬ 
tion the onus is on the prosecution to establish beyond 
all reasonable doubt the guilt of the accused. (1937). 
M.W.N. 987. 

-Ss. 101 to 104—Criminal trial—Murder case_ 

Intention or knowledge. 

Law in India does not regard every case of homicide 
to be prima facie murder—The burden of proving 
certain intent or knowledge is on the prosecution by the 
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statutory definition o i culpable homicide and murder. 
This burden is thrown on prosecution in case of every 
•offence under Penal Code. The maxim actus non facit 
reum, nisi mens set rea, has no application in India. 
A.I.R. 1937 Nag. 274 = 39 Cr. L.J. 92=172 Ind. Cas. 
204. 


- S. 101— Criminal trial. 

The burden of proving the right of private defence 
is on the accused. A.I.R. 1937 Pesh. 101=39 Cr. L.J. 
142=172 Ind. Cas. 499. 

- Ss. 101 to 104—Criminal trial. 

Where a witness called by the prosecution fails 
to corroborate the prosecution story, it is no part of 
the accusedto seek to remedy the omission in cross- 
examination. A.I.R. 1937 Rang. 516 = 39 Cr. L.J. 187 
= 172 Ind. Cas. 902. 

- Ss. 101 to 104— Criminal trial — Case falling 

under exception—Effect. 

Accused denying in toto acts alleged—Evidence for 
prosecution showing act falling under exception—Pre¬ 
sumption enacted in last line of S. 105 does not at all 
arise—-The burden is on prosecution to establish guilt 
beyond reasonable doubt and if upon review of mate¬ 
rials on record there appears a reasonable doubt as to 
whether the case falls within exception, the prosecution 
has failed to discharge that burden and the accused 
must be acquitted or convicted only of the minor 
•offence, as the case may be. A.I.R. 1937 Rang. 83 = 
14 Rang. 666 = 38 Cr. L.J. 524 = 168 Ind. Cas. 193 
.(F.B.). 

-Ss. 101 to 104—Criminal trial—Accused 

making false statement—Inference. 

Where an inference adverse to an accused person can 
be drawn from a number of circumstances, if the ac¬ 
cused person is unable to offer any explanation which is 
compatible with his innocence or if it is proved that 
any explanation which he offers is false, that is a further 
circumstance from which an inference can be drawn 
against him, but it is unsafe to hold that an accused 
person is necessarily guilty because he is making a false 
statement. Every case must be considered on its own 
merits. A.I.R. 1936 All. 833= 1936 A.L.J. 1124 = 1936 
A.W.R. 927 = 38 Cr. L.J. 205 = 166 Ind. Cas. 430. 

-Ss. 101 to 104—Criminal trial—Onus of proof, 

shifting of. 

The onus of proof in criminal cases never shifts to 
the accused and they are under no obligation to prove 
their innocence or adduce evidence in their defence or 
to make any statement. A.I.R. 1936 Cal. 73 = 40 
C.W.N. 432 = 37 Cr. L.J. 394 = 63 Cal. 929 = 64 C.L 1 
154=161 Ind. Cas. 74. 


Ss. 101 to 104—CriirPval trial. 


In accordance with the p nciples of English and 
Anglo-Indian procedure it is for the prosecution to 
prove its case. A.I.R. 1936 Lah. 28 = 37 Cr T T aoq 
= 161 Ind. Cas. 344. ' ‘ J * 428 


-Ss. 101 to 104—Criminal trial—Failure of 

accused to explain suspicious circumstances_ 

Inference of gu"... 

Though in a cr'minal case the burden to prove the 
tguilt is always on tin prosecution and never shifts to 


the accused, it is open to the prosecution to rely on an 
inference from the failure of the accused to give an 
explanation of acts, suspicious in themselves with 
which he is connected. A.I.R. 1936 Nag. 160 = 1.L.R. 
(1937) Nag. 38 = 39 Cr. L.J. 349 = 173 Ind. Cas. 639. 

-Ss. 101 to 104 —Criminal trial—Duty of prose¬ 
cution—Shifting of burden. 

In criminal trial, the burden of proof is always on 
the prosecution, and it is only when a good primaf 
facie case has been made out against the accused 
sufficient to justify his conviction of that offence, 
that the burden shifts upon the accused to prove that 
he is not guilty of any such offence. (1936) 165 Ind. 
Cas. 458=1936 O.W.N. 1013 = 37 Cr. L.J. 1130. 


-Ss. 101 to 104 —Criminal trial. 

Where the existence of a right of way is not denied 
do if there is no reliable evidence in support of the 
irnial, the Magistrate should then proceed to the 
enquiry under Ss. 137 and 138, Criminal P. C. and in 
this enquiry it is for the Crown to lead evidence and the 
person proceeded against is to answer it. A.I.R. 1936 
Pat. 639=17 P.L.T. 791 =3S Cr. L.J. 29=165 Ind. 
Cas. 942 = 3 B.R. 107. 


-Ss. 101 to 104—Criminal trial—Accused is 

presumed to be innocent—Rebuttal—Considera¬ 
tions. 

Every accused person is entitled to be presumed to be 
innocent till there is evidence o* his guilt and the pre¬ 
sumption ought not to be too easily displaced ; and it 
may be right to have regard to the position in life of 
the accused in considering whether it is displaced. 
That is not to say that by reason of wealth, position 
or age, any subject is to be deemed to be immune from 
the consequences of his actions if, in fact, they are 
criminal. A.I.R. 1936 Pat. 626 = 17 P.L.T. 794=38 
Cr. L.J. 2=165 Ind. Cas. 931. 

-Ss. 101 to 104—Criminal trial. 


In a criminal case, the accused being entitled 
to the presumption of innocence, the presump¬ 
tion will be that if the facts will bear an ex¬ 
planation compatible with his innocence, that 
view should be adopted unless it is proved to be 
false ; but if the circumstances are such that only one 
inference can follow in the mind of any reasonable man, 
in such a case there can be a conviction. A.I. R. 1936 
Pat. 108 = 37 Cr. L.J. 219= 160 Ind. Cas. 12=2B.R.153. 


Ss. 101 to 104—Criminal trial. 

It is one of the fundamentals of criminal juris 
prudence that an accused person should never be 
condemned out of his own mouth—Prosecution must 
prove the guilt beyond reasonable doubt. A.I.R. 1936 
Rang. 90 = 38 Cr. L.J. 927 = 170 Ind. Cas. 502. 

Ss. 101 to 104—Criminal trial—Duty of 


prosecution. 


fl 


*6 


In criminal trials, it is not for the accused to say 
anything unless he chooses and in any case the prose¬ 
cution must prove their case, apart from any statement 
made by the accused or any evidence tendered by him* 

A I R. 1935 Cal 678 = 39 C.W.N. 1303 = 36 Cr. L.J. 
1462 = 158 Ind. Cas. 791. 


. i? s ' to 194 —Criminal trial—Benefit of 

doubt—Great suspicion but nothing inconsisten 1 
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with accused*8 story being true—Accused, if can 
be convicted. 

Where the case is of very great suspicion against the 
accused and there are a number of facts which lead one 
to suspect that the real truth has not been placed before 
the Court either by the accused or by some of the wit¬ 
nesses for the prosecution, but there is nothing in the 
evidence which is inconsistent with possibility of the 
story of the accused being either wholly or to a large 
extent true, in such a position, it would not be right or 
just to convict the accused of the offence. A.I.R. 1935 
Cal. 304=62 Cal. 666 = 37 Cr. L.J. 698=162 Ind. Cas. 
910. 

- Ss. 101 to 104 —Criminal trial—Presumption 

is that the accused is innocent. 

An accused person is entitled to be considered inno¬ 
cent until he is actually found to be guilty both during 
the preparation of his trial and during the hearing of 
his case, although it may be that for the purpose of 
bringing the trial about and bringing the accused 
person before the Court, he must be forcibly placed 
■under restraint. A.I.R. 1935 Cal. 101=39 C.W.N. 
259=36Cr. L.J. 615 = 62 Cal. 384=154 Ind. Cas. 1006. 

-Ss. 101 to 104—36 Criminal trial. 

Accused found with gun, lathis, etc., in a room— 
Prosecution proving offence under S. 399, I. P. C.— 
Accused offering no explanation of incriminating 
circumstances — Held, prosecution evidence must be 
accepted. A.I.R. 1935 Oudh 471=36 Cr. L.J. 1003 = 
1935 O.W.N. 770=156 Ind. Cas. 815. 

-S. 101—Criminal trial. 

False entries in account books alleged by prosecution 
to have been made by accused—Accused pleading 
that his father was partner in complainant’s firm and 
entries were made under his authority : 

Held, it was the duty of prosecution to prove the 
negative of the allegations made by accused. A.I.R. 
1934 Cal. 500=59 C.L.J. 83 = 36 Cr. L.J. 74 = 152 Ind. 

. Cas. 226. 

——Ss. 101 to 104—Criminal trial—Onus of proof. 

In criminal cases, the onus remains always on the 
prosecution to prove its case in its entirety and it does 
not change merely because the prosecution has suc¬ 
ceeded in proving one part of its case. All the elements 
making up the offence have to be proved by the prose¬ 
cution. A.I.R. 1934 Cal. 425=35 Cr. L.J. 715 = 38 
C.W.N. 474=148 Ind. Cas. 559. 

-Ss. 101 to 104—Criminal trial—Accused put¬ 
ting on record statement of his criminal 
activities —Absence of repudiation—Statement 
if conclusive. 

If a person voluntarily elects to put on record a 
statement of his criminal activities, and thereafter 
neither repudiates that statement nor offers a reason¬ 
able explanation of it, he has no grievance whatever if 
the Court regards that statement as conclusive against 
him. In such circumstances, there is no burden placed 
on the Grown of establishing the truth of the admissions 
of gufft aliunde. A.I.R. 1934 Cal. 221=35 Cr. L.J. 
834=147 Ind. Cas. 32 (F.B.). 

—-Ss. 101 to 104—Criminal trial—Prosecution 
“lUng to prove stains on the clothes as those of 
human blood—Presumption. 


Where the prosecution fails to prove that the blood 
stains on the clothes found in the possession of the 
accused were those of human blood, no presumption 
can be made against the accused, but if it is proved 
that those stains were of human blood then the accused 
can be called upon to explain the fact. A.I.R. 1934 
Oudh 373=11 O.W.N. 969 = 35 Cr. L.J. 1265=151 
Ind . Cas. 274. 

-Ss. 101 to 104—Criminal trial. 

When the law presumes the affirmative then the 
negative is to be proved. Thus wh- re it is admitted 
by the complainant that there heel been sexual 
intercourse between a man and a woman, the 
mere co-habitation affords an inference of greater 
or less strength that marriage lias been sol ionised 
between them. The law, therefore, presumes 
against vice and immorality and on 11 i iground, 
the presumption is strongly in favour of marriage ; 
so under S. 366, I. P. C.. it is the duty of prosecution to 
prove the negative. A.I.R. 1934 Sind 119 = 36 Cr. L.J. 
62 = 28 Sind L.R. 285=151 Ind. Cas. 9S4. 

-Ss. 101 to 104—Criminal trial. 

In a criminal case, the onus is on the prosecution 
to prove the guilt of the accused beyond doubt. It 
is wrong to suppose that in a criminal case the 
burden is in some cases shifted to the accused. 
A.I.R. 1933 All. 893=1933 A.L.J. 1534 = 35 Cr.L.J. 
621=56 All. 250= 148 Ind. Cas. 141. 

-Ss. 101 to 104—Criminal trial—Standard of 

proof. 

There is only one standard of proof in all the charges 
and that is that the Crown must prove the charge 
beyond all reasonable doubt. The nature of the 
sentence cannot affect the question of proof. A.I.R. 
1933 All. 834=1933 A.L.J. 1597 = 55 All. 639 = 35 
Cr. L.J. 353=146 Ind. Cas. 957. 

-Ss. 101 to 104—Criminal trial—Witnesses— 

Dut y of prosecution. _ 

Prima facie, it is for the purpose of prosecution to 
call such witnesses as they think will establish their 
case. If the Public Prosecutor knows of a witness who 
favours the accused, it is his duty to call the witness 
himself or to see that the defence is supplied with the 
name of the witness and given an opportunity of calling 
him. A.I.R. 1932 Bom. 279 = 34 Bom. L.R. 571=33 
Cr. L.J. 613 = 56 Bom. 434=138 Ind. Cas. 503. 

-Ss. 101 to 104—Criminal trial. 

If a person takes the trouble to go to a Magistrate 
and gets an order upon anothor person restraining 
him from doing something, prima facie, it is very 
unlikely for him not to take steps so that the other 
person may know of the restraint imposed upon him, 
and the burden of proving that the order was not 
served upon him and that proceedings were conducted 
behind his back, is on the person against whom the 
order was made. A.I.R. 1931 Cal. 262 = 32 Cr. L.J. 
680 = 53 C.L.J. 64 =131 Ind. Cas. 271. 

-S. 102—Criminal trial. 

Discovery of money with couries —Confiscation 
of whole amount without evidence to show how- 
much was used for gambling—The onus is on 
prosecution to prove how much was used or intended 
to be used for gambling. A.I.R. 1931 Mad. 777 = 61. 



1163 


1164 


EVIDENCE ACT (1872), Ss. 101-104—26. Criminal Trial 


M.L.J. 474 = 34 M.L.W. 710 = 32 Cr. L.J. 1279=1931 
M.W.N. 1310=134 Ind. Cas. 991. 

-Ss. 101 to 104—Criminal trial, 

A Magistrate acts illegally in institutiing proceed¬ 
ings under S. 110, Criminal P. C., against a person 
when he is outside the local limits of his jurisdiction. 
But tlie burden is on the person bound over to show 
that he was not within the jurisdiction of the Magis¬ 
trate when the proceeding was drawn up. A.I.R. 1931 
Cal. 65 (1) = 35 C.W.N. 255 = 52 C.L.J. 415 = 129 Ind. 
Cas. 688. 


manufactured by any particular person or persons 
interested in the prosecution. In a criminal trial 
even if the evidence in support of a charge is false, it 
would more often than not be impossible for an accused 
person to show how it came to be fabricated. (1901) 
20 M.L.J. 657 7 M.L.T. 314 = 1910 M.W.N. 77 
= 6 Ind. Cas. 51 = 11 Cr. L.J. 222 (F.B.j. 

--Ss. 101 to 104—'Criminal trial—Theft — Dis¬ 
honest intention. 

The prosecution must prove dishonest intention 
in a case of theft. (1902) 4 Bom. L.R. 936. 


-Ss. 101 to 104—Criminal Trial—Qualified 

privilege—Onus of good faith on defamer. 

Qualified privilege, as the term indicates, provides 
<mlv a qualified protection, and the person charged 
with the defamation must prove that he used the 
privilege honestly, and the onus of establishing that 
lies upon him. 77 Ind. Cas. 913 = A.I.R. 1923 All. 167. 


14. Custom. 

—-—Ss. 101 to 104—-Custom—Custom at variant* 
with riwaj-i-am. 

The burden is always on the person who alleges that 
the custom is different to that stated in the riwaj-i-am. 
A.I.R. 1937 Lah. 483=174 Ind. Cas. 939. 


- S. 102 —Criminal trial—Proof of guilt—Onus 

on prosecution. 

In criminal cases the onus of proving beyond 
reasonable doubt the guilt of the accused is on the 
prosecution. 24 C.W.N. 619 = 31 C.L.J. 310 = 21 
Cr. L.J. 54 = 56 Ind. Cas. 849. 

- S. 103 —Criminal trial—Circumstantial evi¬ 
dence. 

If conviction is based on circumstantial evidence 
only, the prosecution must show that the guilt of the 
accused is the only hypothesis possible. 13 O.C. 1 = 
11 Cr. L.J. 114 = 5 Ind. Cas. 355. 

- S. 102 —Criminal trial—Accomplice—Forfei¬ 
ture of pardon. 

The prosecution must prove that the pardon has 
been forfeited, before an approver can be put on his 
trial for the offence. 32 Mad. 173 = 9 Cr. L T 571 
= 2 Ind. Cas. 343. 


— Ss. 101 to 104—Criminal trial—Offence under 
Special Act, proof of- Strict proof required. 

In the case of an offence under a Special Act, the 
guilt of the accused ought to be strictly proved. 
(1905) 2 A.L.J. 411. y H 

-Ss. 101 to 104—Penal Code, S. 325—Criminal 

•trial— Grievous hurt- Homicide— Justification- 
Evidence Act, S. 105. 

When one man takes away the life of another 
man, the onus is on him to show circumstances 
which justify his doing so. If the act was done in 
the exercise of the right of private defence, it still lies 
•on him to show that he did not exceed that ri<*ht 
(1904) 8 C.W.N. 714. * 

—-Ss. *®1 *° 1^—Criminal trial—Prosecution 
evidence defective—Supplementing prosecution 
evidence. 


It is the duty of the prosecution to prove th 
allegations by means of sufficient and reUable eviden 
and if the evidence of the prosecution is neitl 
^satisfactory nor conclusive, that defect cannot be cm 
by the fact that the accused is unable to make^ 
positively that such evidence is false and h^s 


-Ss. 101 to 104—-Custom—Party asserting 

that he is governed by custom in derogation 
of personal law. 

Where a custom is set up in derogation of personal 
law in regard to succession to self-acquired property, 
the party setting it up must prove that he is so 
governed and what that custom is. A.I.R. 1937 
Lah. 449=174 Ind. Cas. 708. 

-S. 102- Custom. 

Where there is an issue between the parties as to 
the existence of any usage, the onus of proof lies upon 
the party propounding the same. A.I.R. 1931 All. 
583=1931 A.L.J. 390 = 136 Ind. Cas. 158. 

-Ss. 101 to 104—Custom—-Chistis of Ferozepur 

— Ancestral property—Restricted power of aliena¬ 
tion—Onus to prove power on vendor. 

There is therefore the presumption that among 
phese Chistis of Ferozepur District the power ol 
alienation is restricted in respect of ancestral property. 
The onus of proving that vendor had an unrcsticted 
power of aUenation is on the vendee. A.I.R. 1930 
Lah. 900=129 Ind. Cas. 756. 

-Ss. 101 to 104—Custom—Riwaj-i-am—Daugh¬ 
ters excluded—Onus of proving right to succeed 
is on daughter. & 

Where, therefore, there is an entry to the effect that 

agnates exclude daughters in succession to the proper- 

ty. whether ancestral or self-acquired of their sonles* 

a ers, the onus is on the daughter claiming to 

succeed to her father’s land to show custom entitling 

!i er t( ? succeed - A.I.R. 1930 Lah. 761 = 126 Ind. 
Cas. 434. 

R . Ss-. 101 to 104— Custom —Presumption— 
Kiwaj-i-am— Correctness of the entries. 

The Courts in the Punjab are bound to make an 

mtial presumption in favour of the correctness of 

he entn es in riwaj-i-am. A.I.R. 1930 Lah. 761 = 126. 
Ind. Cas. 434. 

— -Ss. 101 to 103- Custom— Inheritance- Exclu¬ 
sion of daughters alleged- Onus on party alleging 

alko«!! le *. CaSe High Class Hindus, where a custom!* 
g to exist whereby daughter is excluded hy 
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oco laterals from inheriting the property of her father 
<ewn was separate, the onus of proving such a custom is 
oa n the party alleging it. 106 Ind. Cas. 225 = 8 Lah. 
.541=29 P.L.R. 112 = A.I.R. 1927 Lah. 539. 

-Ss. 101 to 104—Gustom—Onus on person 

challenging. 

Onus of proving an entry in Riwaj-i-am to be 
•wrong lies on the party asserting it to be wrong. 
•'45 P. R. 1917 (P.C.), Foil. 85 Ind. Cas. 43 = 65 Lah. 
335-A.I.R. 1925 Lah. 258. 

-Ss. 101 to 104—Gustom—“ Office dhara '* 

contract—Person relying must produce and prove 
printed forms. 

Where a contract is alleged to be on '* Office dhara ” 
;and where the “ office dhara ” refers to the practice of 
•certain firms as seen in printed forms used by them, a 
'plaintiff relying on the term " office dhara,” must 
•produce and prove the printed forms abovementioned. 
86 Ind. Cas. 364 = 18 S.L.R. 265 = A.I.R. 1925 Sind 80. 

-Ss. 101 to 104—Gustom—Defendant’s plea of 

special custom supported—Plaintiff to prove 
general custom applies. 

Where the defendants plea of the applicability of 
a. special custom to the parties, is supported by entries 
■an the Riwaj-i-am the onus will be shifted to the 
.plaintiff to make out* that only the general custom 
applies. 70 Ind. Cas. 227 = 3 Lah. 392 = A.I.R. 1923 
'Lah. 125. 

——Ss. 101 to 104—Custom—Opposed to statu¬ 
tory right—-Onus on party relying on custom. 

Where the widow of a co-sharer has a statutory 
•right to demand partition and another co-sharer 
^denies her right to compel partition by virtue of a 
•custom to the contrary, the onus of proving such 
custom is on him. 71 Ind. Cas. 28=19 P.W.R. 1923 
—A.I.R. 1923 Lah. 81. 

—•—Ss. KM to 104—Gustom—Contrary to—Onus 
•on party relying. 

Where a party wants to rely on a custom opposed 
■to that given in the Riwaj-i-am of a certain district, it 
tie incumbent on him to prove the existence of such 
a custom. 109 Ind. Cas. 326=10 L.L.J. 304. 

• -Ss. 101 to 104—Custom—Initial onus shifted 
*>y entry in. 

• 

Though the initial onus is on the collaterals of the 
<Sth degree, to prove their right to succeed in the 
presence of daughters yet an entry in the Riwaj-i-am 
•to that effect is sufficient to shift the onus from the 
■•collaterals to the daughters. 67 Ind. Cas. 415 = 3 Lah. 
184 = A.I.R. 1922 Lah. 387. 

-S. 102—Gustom—Onus when shifted on to 

<he opposite party. 

The onus of proof that lies on the person asserting 
’that he is ruled in regard to a particular matter by 
•custom, is shifted on to the opposite party in cases 
where the person alleging the custom happens to be a 
•member of a tribe to which the ordinary agricultural 
•custom is generally applicable. 94 P.W.R. 1916= 
*22 P.R. 1916=48 PJL..R. €917=34 Ind. Cas. 126. 


-S. 102—Gustom—Succession. 

The burden of proving title under the rule of succes 
sion of the tribe lies on the person asserting it. 58 
P.R. 1911=45 P.L.R. 1912 = 202 P.W.R. 1911 = 12 
Ind.^Cas. 857. ^ 

. r 

-S. 101—Custom—Onus on person pleading. 

A person setting up a special custom must prove it. 
100 P.W.R. 1909=4 Ind. Cas. 894. 

-S. 102—Custom—Exemption. 

The burden of proving that a general custom is not 
recognized n ia particular locality lies upon the person 
alleging the same. 57 Ind. Cas. 381 (N). 

-S. 103—Custom—Special custom. 

The burden of proof lies on the person setting up a 
special custom, which is opposed to the general princi¬ 
ples of any law. 10 S.L.R. 126 = 36 Ind. Cas. 951. 

->-Ss. 101 to 104—Family custom—Primogeni¬ 
ture. $ R-* 

It lies on the party asserting a rule of primo¬ 
geniture as a family custom in derogation of the 
ordinary Hindu Law governing the devolution of 
property to prove the same. (1904) 32 C. 6. 

-Ss. 101 to 104—Custom of succession to pro¬ 
perty at variance with the lex loci. 

A custom of succession to property situate in 
British India at variance with the lex loci must be 
proved by the person setting it up. 3 A.L.J. 209= 
1906 A.W.N. 83 = 28 A. 458. 

-Ss. iOlJto 104—Custom—Contrary to law— 

Onus of proof. 

A custom opposed to the ordinary Hindu Law 
must be proved by those who assert it. When, how¬ 
ever, such exceptional custom has been proved or 
admitted as binding on a particular section of the com- 
guanity, it is necessary for those who rely on it aa 
mainst an individual member of that section to show 
that such member has not, by his own personal action, 
excluded himself from its operation. (1903) 5 Bom. 
L.R. 318. 

15. Declaration. 

-Ss. 101 to 104—Declaration—Suit for declara¬ 
tion that certain woman is wife of plaintiff— 
Soi-disant husband must prove factum and 
legality of marriage. 

When a suit is instituted for a declaration that a 
certain lady is the wife of the plaintiff, the declaration 
sought for is that she is his lawful wife. Therefore, 
when the factum of mairiage and, alternatively, its 
validity are denied, it i? the duty of the soi-disant 
husband to prove not only that a marriage was per¬ 
formed, but that it was validly and legally performed. 
In a suit f or a declaration that a certain person is the 
wife of the plaintiff, the validity and legality of the 
alleged marriage are of the very essence of the case. * 
A.I.R. 1936 Ah. 875=1936 A.W.R. 1139=1936 A.L.J. 
1180= 166 Ind. Cas. 225. 

-Ss. 101 to 104—Declaration—Suit to esta¬ 
blish—Sale by judgment-debtor—Consideration, 
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possession and good faith must be proved in serial 
order by plaintiff. 

In a suit by an objector for establishing sale by 
judgment-debtor, burden lies on plaintiff of proving 
con idcration, possession and good faith. Questions of 
consideration, posession and good faith must be decided 
in serial order. 

The burden of establishing the pasfing of consi¬ 
deration rests on the plaintiff. That is obviously 
the primary question to determine ; then the question 
of possession is to be decided. If these points are 
found in favour of the plaintiff the onus of establishing 
good faith would still rest upon plaintiff but would bo 
a much lighter one. 2 N.L.R. 87, Foil. 92 Ind. Cas. 
810=A.I.R. U26 Nag. 293. 

-S. 102—Declaration—Possession—Title. 

Where plaintiff b'ing in possession of property sued 
for a declaration of title and confirmation of possession, 
the defendant disturbing the possession must prove a 
better title in him. 50 Ind. Cas. 431 (Cal.). 

-S. 102—Declaration. 


S. 103—Duty of Court—Self-defence. 


The onus is on the defendant to plead and prove 
the adveise possession for the statutory period in a 
suit for declaration of title based on the defendant’s 
alleged repudiation of it. 39 M. 617, Foil. 37 Ind‘ 
Cas. 794 (All.). 


-S. 102—Declaration—Title—Proof of. 

In a suit for declaration of right to immovable 
property the onus is on plaintiff to make out his title to 
the property. 25 Ind. Cas. 852 (Cal.). 

Ss. 101 and 103—Declaration—Burden of 


proof—Right to property. 

A transferred certain occupancy right in imaliouated 
land in Berar to B, putting him in possession. B sued 
A, for a declaration that he should be the registered 
occupant as A had sold the occupancy rights to him. 
A denied the sale and alleged that the occupancy rights 
were leased to B for a term of years. The burden of 
proving that the transfer was a sale and not a lease 
lay on B. 8 N.L.R. 185=17 Ind. Cas. 889. 

16. Duty of Court. 

Ss. 101 to 104—Duty of Coutt—Question of 
onus, if regarded as final factor in case, cannot 
be ignored. 

When a Court examines only the case of one side 
and disbelieves his evidence and then dismisses his 
claim on the ground that he has not proved his asser¬ 
tions, it is clear that the case is bring decided solely on 
the question of onus and no amount of lip service to -i 
rule which is ignored in the letter and in the spirit will 
serve to turn what is then a question of law into one of 
fact. A.I.R. 1939 Nag. 78=1938 N.L.J. 459-1 T r 
( 1939) Nag. 160=180 Ind. Cas. 443. J 4&y -I-L.R. 

-Ss. 101 to 104—Duty of Court. 


It is Court's duty to compel party alleeinfr 
produce specific details of it. A.I.R. 1937 PC hr 
1937 A.W.R. £32=I.L.R. (1937) All 566-vJt* 
306 = 46 MJ..V . 745 = 41 C.Xv.N. 746 = 3 Vr S ^ R ’ 
18 P.L.T. 421=1937 O.W.N. 631 = 1937 Jr’w 
==39 Bom. L.R. 963 = 64 I A 143-no^o\ N - 744 
650=168 Ind. Cas. 620 (P.C )' ' 143 ~< 1937 ) 2 M-L.J. 


As a general iule, it is the duty of the accused to- 
make out a case of self-defence, but the Court has ta- 
look into the facts and circumstances of each case.. 
A.I.R. 1933 Lah. 232 = 34 Cr. L.J. 318 = 34 P.L.R. 349- 
= 142 Ind. Cas. 20. 

-Ss. 101 to 103—Duty of Court— Cnus probandi 

applies in case of doubt—Court cannot be blind to* 
facts established. 

Onus probandi applies to a situation in which the- 
mind of the Judge determining the suit is left in doubt 
as to the point on which side the balance should fall in. 
foiming a conclusion. It does happen that as a case 
proceeds the onus may shift from time to time. There 
never is any duty upon the part of the Judge to be 
blind to facts established before him or to a whole 
category of facts extending over a long period of time 
and establishing the possession of property for genera¬ 
tions as being in one line and not in two lines. 114 
Ind. Cas. 13 = 31 Bom. L.R. 249 = 53 Bom. 213=56* 
I.A. 13=1929 A.L.J. 4 = 49 C.L.J. 104 = 29 M.L.W., 
231=33 C.W.N. 238 = A.I.R. 1929 (P.C.) 8 = 56 M.L.J.. 
287 (P.C.). 

-Ss.101 to 103—Duty of Court-—Court to fix the- 

burden where it lies in law. 

It would be wholly wrong to allow the burden of 
proof to be shifted by a redundant averment in the 
pleading or by an incautious acceptance of an issue- 
framed upon that averment. The Court ought to* 
consider where the burden lies-in law. 106 Ind. Cas. 
150 = 50 Mad. 927 = 39 M.L.T. 431=26 M.L.W. 697= 
A.I.R. 1927 Mad. 1054 = 53 M.L.J. 709 (FJ3.) 

—-—Ss. 101 to 103—Duty of Court—Onus on plain- 
fill—Defendant cannot be called to traverse. 

Where the onus of establishing a positive or negative- 
allegation lies upon the plaintiff, the Court will nofc 
ordei the defendant to give particulars of his traverse 
of that allegation. 80 Ind. Cas. 958=17 S.L.R. 9' 
= A.I.R. 1921 Sind 106. 

17. Ejectment 

—Ss. 101 to 104—Ejectment suit—Onus of proof* 

Tj ?plaintiff has to prove—Limitation Act, 
Art. 142. 

, suing in ejectment on the strength of' 

is title, must, in order to succeed j should not only 
make out his title to the property sought to be recover- 
ea but should also establish that he has a subsisting*. 

tie, t.e., that he or his predecessors had been in- 
possession, whether actual or constructive within.' 
1 ^ years prior to the suit. A.I.R. 1950 T.C. 46. 

Ss. 101 to 104—Ejectment suit—Onus. 

* nCum k? nt u P° n the plaintiff in a suit in eject- 
n lo establish his title to the property in suit an(L 

an? a oo n ^ Sistin8 ri S ht to possession. 52'Mys. H.C.R- 
40o = 28 Mys. L.J. 1 . 7 

<W S -Extent * f 04 -Ejectment-Ejectment suit- 


In ? suit for ejectment, plaintiff has to make out his* 
lue an', possession within 12 years of the suit. Ever** 
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where his title as proprietor is not in issue (for instance 
where the defendants asserted their tenancies under 
tip; plaintiff as proprietor) the onus lies on the plaintiff 
t& prove his title in a limited sense of title to khas 
possession. A.I.R. 1945 Pat. 453 = 24 Pat. 379. 

-Ss. 101 to 104—Ejectment. 

Sait for ejectment, against heirs of original tenant 
oh ground that they are trespassers—Onus of proving 
any kind of tenancy is on defendants. (1943) 76 C.L.J. 

403. J 

-Ss. 101 to 104—Ejectment suit—Essentials to 

be proved by plaintiff. 

In a suit for ejectment, it is enough for the plaintiff 
if he makes out his title ; it is not necessary for him to 
prove that the person sought to be ejected came into 
poss<ssion as his tenant under a contract which entitled 
him to eject. A.I.R. 1943 Mad. 756=1943 M.W.N. 
246 =213 Ind. Cas. 204. 

-Ss. 101 to 104—Ejectment—Suit for ejectment 

of purchaser. 

In a suit for ejectment of a purchaser from a tenant 
of a house in a village, the burden of proving that the 
village ceased to be agricultural is on the tenant who 
pleads it. A.I.R. 1934 All. 361 = 149 Ind. Cas. 385 = 
17 R.D. 1053. 

)» *v '1 

- Ss. 101 to 104—Ejectment. 

In an action for ejectment a plaintiff may be 
entitled to succeed on the strength of his prior 
possession only and the defendant is not, in such a 
case, entitled to set up the right of a third party 
unless he claims under it and makes good that claim. 
A.I.R. 1933 Pat. 6=11 Pat. 701 = 14 P.L.T. 509=141 
Ind. Cas. 157. 

- Ss. 101 to 104—Ejectment. 


Whero the lecorded tenant of a holding who hat 
been paying rent to the landlord brings r suit to ejeef 
his sub-tenants and the latter sets up Ca.claim os 
occupancy rights, the onus of proving the right is upon 
them. L.R. 3 A. .54 (Rev.). 

-——S. 102—Ejectment—Possession—Limitation. 

Where some plots are recorded since long as belong¬ 
ing to the defendant, the onus is on the plaintiff to 
prove possession within limitation. 14 A.L.J. 1056 
= 36 Ind. Cas. 427. 

-S. 102—Ejectment—Proof of title—Plea of 

adverse possession. 

Where a plaintiff, who does not alleg- dispossession 
sues for possession of immoveable property based upon 
title and the plea of adverse possession is raised by the 
defendant, the onus of proving his own title rests upon 
the plaintiff before the defendant can be called upon to 
prove adverse possession. 8 L.B.R. 264=9 Bur. 
L.T. 242 = 35 Ind. Cas. 432. 

-S. 102—Ejectment—Tenancy not transfer¬ 
able except by custom—Onus. 

In a suit for.ejectment of the transferee from the 
renant of a tenancy not transferable except by custom 
the onus is on the transferee defendant to prove the 
right to transfer. 20 C.W.N. 322 = 33 Ind. Cas. 565. 

-S. 103—Ejectment—Title—Strict proof. 

Where a plaintiff wished to claim property under a 
relationship to the last male owner which relationship 
was disputed by the defendant a near relation of last 
male owner, it was held, that the onus lies on the 
plaintiff to prove the relationship. 1S4 P.W.R. 1915 
= 31 Ind. Cas. 600. 

-Ss. 102 and 103—Ejectment—Title, suit based 

on—Plea of benami—Onus. 

A plea of benami raised by the defendants does not 
relieve the plaintiff of the necessity of proving the 
title on which he sues. 7 S.L.R. 11 =20 Ind. Cas. 523. 


In a suit for possession the plaintiff must succeed on 
the strength of his own title and not on the weakness 
of the defendant’s case. A.I.R. 1931 Lah. 379 = 32 
P.L.R. 867 = 12 Lah. 590=135 Ind. Cas. 56. 


\——Ss. 101 to 104—Ejectment.— 

\ 

Y 

\ Suit for ejectment of a tenant, by the landlord— 
Vnant setting np defence that he has a right of 
permanent tenancy—Onus is upon the tenant to 
pWe his 1 permanent tenancy. A.I.R. 1931 Mad. 577 = 
M.W.N. 874=35 L.W. 400=133 Ind. Cas. 369. 


-S. 103—Ejectment—Title—Proof of. 

A plaintiff must prove his own title before ousting a 
respasser though the latter has no title. 30 P.W.R. 
1912 = 22 P.L.R. 1912=13 Ind. Cas. 62. 

-S. 103—Ejectment -Title—Burden of proof. 

The burden of proof in a suit for possession by the 
owner against a person in possession where the latter 
denies his title, rests with the plaintiff. But where 
his title to possession is admitted or proved the burden 
shifts on to the defendant to prove tenancy entitling 
him to possession. 14 C.L.J. 175=11 Ind. Cas. 904. 

mm 

_Ss. 101 to 104—Ejectment—Onus—Tenure- 

holder. 

In a suit in ejectment, where the defence sets up T a 
tenure by right of purchase from the former tenant, 
if the plaintiff has proved that he is the owner of the 
land, it lies upon the defendant to make out that he is a 
tenure-holder and is entitled to remain thereon. 
(1908) 7 C.L.J. 553. ^ 

-S. 102—Ejectment—Confused boundaries. 

The general rule of burden of proof does not apply - 
where the question relates to wasteland jungle land 


Is. 101 to 104—Ejectment—Right to remain— 
Ont* on defendant. 

;re in an ejectment suit the plaintiff's main 
C K* e *kat the defendants were on the land and 
that W were trespassers with no rights to remain 
on theWj and the defendants admitted the plaintiff's 
supeno^itle to the land. 

HeldAhat the defendants must show that they 
to remain. 71 Ind. Cas. 319 = A.I.R. 1924 

Cal. 350. 



A to 104—Ejectment—Claim of occu- 
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lying on th^; boundary of the defendant’s and plaintiff’s 
talukas ancip.re found to be in the possession of neither. 
Both of i must help the Court to come to a correct 
decision as to its possession and ownership. 7 Ind. 
Cas. 165 (Cal.). 

• 

-S. 101 —Ejectment—Title. 

In a suit in ejectment where the defendant has 
already succeeded and is in possession of the property 
and in whose favour mutation of names also has been 
•effected, the onus lies heavily on plaintiff to prove that 
the right is superior to that of his adversary. 120 
P.W.R. 1909= 4 Ind. Cas. 965. 

- S. 102 —Ejectment—Landlord and tenant— 

Bengal Tenancy Act—Onus. 

Where, in a suit for ejectment, plaintiff relies on 
the fact that the land is ' Zeriat' and also on an alter¬ 
native ground and the plaintiff proves his title, the 
onus will be shifted on to the defendant to prove the 
circumstances on which he relies as a defence to the 
claim for ejectment. 13 C.W.N. 664 = 4 Ind. Cas. 531. 

—■—Ss. 101 to 104 —Ejectment, suit for—Nijjote 
•land, suit for possession of—Mokuraridar—• 
Occupancy right, plea of. 


-Ss. 101 to 104—Ejectment of tenant — Tenatns 

setting up mirasi rights—Plaintiff claiming not 

merely inam, but also mirasi rights. | 

% 

Where a person claiming inam and mirasi rights 
over certain lands sues to eject therefrom the 
defendant, who claims to have mirasi rights over the 
same, the burden of proving the mirasi rights lies on 
the plaintiff. (1902) 4 Bom. L.R. 801. 

——Ss. 101 to 104—Ejectment suit—Possession 
dy defendants for over statutory period—Defen- 
ant’s possession as tenants of plaintiffs. 

In an ejectment suit, when defendants prove their 
possesfion for over statutory period, theonus lies upon 
the plaintiff who asserts that possession of the 
defendants was as plaintiff’s tenants only to prove 
the same. (1897) 27 M. 517. 

18. Exception to rule. 

--S. 101 to 104—Exception to generalrule— 

Onus. 

When a person claims an exception to a general 
provision of law, the burden is on that person to prove 
that the comes within the exception. A.I.R. 1934 
Rang. 90=12 R. 55=150 Ind. Cas. 667. 


In a suit for ejectment from nijjote lands where the 

• defence set up a right of occupancy when the plaintiff 
was admitted to be a mokuraridar of the landlord, it 
lies upon the defendant to make out that they are 
occupancy raiyats and are entitled to remain there. 
(1908) 8 C.L.J. 170. 

-Ss. 101 to 104 — Ejectment suit—Proof of 

-possession prior to dispossession—Plaintiff’s 

• title how far a factor in shifting the onus. 

Where in an ejectment suit the plaintiff alleged dis¬ 
possession by the defendant eleven years before suit 
ths onus of proving plaintiff’s possession prior to his 
dispossession lies upon him, and in this question of 
evidence the initial fact of the appellant’s title comes 
to her aid with greater or less force according to the 
circumstances established in evidence. (1906) 3 A.L.J. 
363 = 8 Bom. L.R. 400=10 C.W.N. 630 (P.C.) = 1 
M.L.T. 135=16 M.L.J. 272. 


-Ss. 101 to 104—Ejectment suit—Plea of 

:adverse possession—Submerged land. 

When a suit for possession is met by a plea of 
adverse possession during the limitation period, the 
question of limitation becomes a question of title and 
the plaintiff must first furnish prima facie proof of 
subsisting title at the date of the commencement of 
his spite before the defendant is required to establish 
his adverse possession. Where land has been sub¬ 
merged, proof of actual possession at the date of 
•submersion would apparently be sufficient primary 
evidence of possession during the submersion. 1906 
A.W.N. 234 = 3 A.L.J. 567 = 28 A. 760. 

-Ss. 101 to 104—-Ejectment suit—Plea of per- 

unanent occupancy. 


In a suit for ejectment where the defendant • 
’up a permanent tenancy the onus is upon the del 
'dants to show this. (1903) 7 C.W.N 734 


-——Ss. 101 to 103—Exception to rule—General 
rule—Prima facie case being made out, onus is 
on defendant to disprove—Does not apply where 
defendant is not claiming under the executant. 


The general rule that where no other suspicious 
circumstances appear, the plaintiff by merely proving 
the execution of the document containing recitals must 
be taken to have made out a prima facie case, and it 
is for the defendant to meet that case by adducing 
evidence, applies only to the case where the defendant is 
executant or person claiming under him. It has no 
application where the executant mortgages joint 
family property and defendant is not his heir, but 
one to whom the family properties came by survivor¬ 
ship. 125 Ind. Cas. 68 = 33 M.L.W. 264=A.I.R. 1930 
Mad. 796. 

--S. 103— Exception to rule—-Agriculturist— 

Exemp tion from attachment—G. P. C., S. 60 (c). 

The judgment-debtor has to set up and prove tha«‘ 
he is an agriculturist within the meaning of S. 60 (<J# 
C.;p. c. 20 C.W.N. 874 = 35 Ind. Cas. 343. r 

——S. 103— Exception to rule. ' 

A person pleading a certain exception to a rue 
bound to bring himself within it. 16 C.W.N. 779=1® 
Ind. Cas. 30. 


J. 103—Exception to rule—Right to Hie to 
forma pauperis—Exemption—Burden of proof. 

There is no existing right to sue in forma pMP©ria* 
It is an exemption, from the ordinary rule,* 11 *! the 
plaintiff claiming it from the Court must p*>ve tha. 
he is entitled to it. 33 All. 237=7 A.L.J. llS=8Indt 
Cas. 484. 

19. Execution of decree. 

Ss. 101 to 104—Execution of decr0—-Decree - 


w -T/A.CLUUUU UI UCLT^ -- 

holder relying on judgment-debtor* acknow- 
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Uedgment for saving limitation—Judgment- 
debtor alleging forgery—Onus to prove genuine- 
mess of signature lies on decree-holder—Value of 
expert’s evidence. 

Where, in the execution proceedings, the decree- 
holder relies on acknowledgments by judgment-debtor 
-for the saving of limitation, and the judgment-debtor 
challenges that the signature is forged, the burden of 
.proving that the signature is that of the judgment- 
debtor lies on the decree-holder. 

Where the handwriting expert while opining that 

• the handwriting of the acknowledgment does not tally 
with the acknowledged writings of the judgment- 
debtors, but at the same time does not claim infallibi- 
ility for his opinion, this consideration would be of great 
importance in a prosecution for forgery, in which the 
■onus would be on the Crown to satisfy the Court posi¬ 
tively that the handwriting is not the handwriting of 
the person concerned. In the civil suit, however, it is 
the contrary proposition which has to be proved, 
namely that the handwriting is that of the judgment- 
debtors and the onus is on the decree-holders. Where 

• the evidence on behalf of decree-holders is insufficient 
to prove that the expert’s opinion is incorrect, they 
must fail. (1946) 12 B.R. 615 = 225 Ind. Cas. 528 
—A.I.R. 1947 Pat. 139. 

-Ss. 101 to 103—Execution of decree. 

It is for the decree-holder to show, in the first 
riinstance, under S. 151, Oudh Rent Act, that satisfac¬ 
tion of the decree cannot be obtained against the 
movable property of the judgment-debtor, but very 
little evidence is required to shift the burden on to the 
judgment-debtor. Whether a judgment-debtor has or 
has not movable property from which a deciee may 
be satisfied is a matter especially within his own 
knowledge and if the decree holder shows that there 
-is reason to think that he has no such property, 
and files an (affidavit (to that effect, it is for the 
djugment-debtor to prove that he has such property. 
A.I.R. 1941 Oudh 374=1941 O.W.N. 638=1941 
R.D. 352=16 Luck. 573=194 Ind. Cas. 437. 

——-S. 101—Execution of decree—-Attachment in 
'execution—-Objection by wife dismissed—Suit 
rfor declaration that property belonged to her— 
Onus. 

Where after the dismissal of an objection brought by 
•the wife of the judgment-debtor in execution proceeding 
'that a certain house sought to be attached is hers, she 
'brings a suit for a declaration that the house belonged 
to her and was not liable in execution, the burden of 
proof is upon her to show that the alienation which 
-icaused the suit house which was (the property of her 
husband (the judgment-debtor) to become her house, 
■was not a fraudulent alienation and that it was mada 
bona fide and for consideration. A.I.R. 1937 Nag. 
1-l.L.R. (1937) Nag. 291 = 157 Ind. Cas. 48. 

-Ss. 101 to 104—Execution of decree—Attach¬ 
ment of property—Decree-holder to prove— 
-Judgment debtor’s ownership. ^ 

It is for the decree-holder to clearly establish that 
-the propert y belongs to his judgment-debtor only 
<aad is liable to his execution of the decree. 77 Ind. 
»€as. 516-A.I.R. 1923 Lah. 522. 


-S. 103 —Execution of decree. 

The burden of proving that a decree cannot be 
executed lies ou the person alleging it. 108 P.W.R. 
1913=181 P.L.R. 1913 = 109 P.R. 1913=19 Ind. Cas. 
481. 

20. Execution of document. 

-Ss. 101 to 104—Execution of document— 

Executant, how can discharge onus of proving 
consideration—Question, whether onus is dis¬ 
charged Is one of fact. 

In a suit for money due on a bond, the primary 
burden is on the plaintiff. He must prove execution 
and consideration. But once he proves, or it is admit¬ 
ted, that the signature or thumb mark is the defen¬ 
dant’s then the presumption arises and the burden 
shifts to the defendant. He can discharge it either by 
showing that in spite of signing, the circumstances are 
such that he cannot be charged (fraud, undue influence, 
mistake, want or failure of consideration, etc.) or he 
can prove that the circumstances are such that the 
presumption under S. 114, cannot fairly arise. If he 
succeeds in doing that, then the burden shifts back to 
the plaintiff. To that extent the matter is one of law. 
But whether he has succeeded on the evidence, or on the 
admitted facts, in discharging this burden is a question 
of fact and not of law. A.I.R. 1939 Nag. 78=1938 
N.L.J. 459= I.L.R. (1939) Nag. 160=180 Ind. Cas. 443. 

-Ss. 101 to 104—Execution of document—One 

attesting witness proving execution—Presump¬ 
tion that other did not attest it. 

Deed attested by more than two witnesses—One of 
them proving attestation and deed marked as exhibit 
without objection—Another attesting witness not 
formally proving attestation—-Presumption, cannot be 
made that he did not attest deed. A.I.R. 1939 Pat. 
555=181 Ind. Cas. 572 = 5 B.R. 613. 

-Ss. 101 to 104—Execution of document—Proof 

by signature—Shifting of onus. 

« 

As an abstract proposition, it is beyond doubt tha t 
the initial burden of proving execution when it is 
denied, is upon the plaintiff who alleges execution. 
Though the proof of signature is not necessarily proof 
of execution, and that an admission that a document 
bears a man’s signature is not necessarily an admission 
of execution, yet if nothing else is known, then the 
mere fact that a document is proved to bear a certain 
signature and that it comes from proper custody ought 
to be enough to raise an inference that it was signed 
with the intention of execution. This inference arises 
in India directly from S. 114, Evidence Act. Persons do 
not ordinarily sign documents without intending to 
execute them ; that is not the common cou:se of 
human conduct; nor yet the common course of either 
public or private business. Consequently, if any 
person wants to rely on an exceptional circumstance, 
if he wants to show that in some particular instance, 
the ordinary rule was abrogated, surely he must prove 
it and thus the burden shifts on him. A.I.R. 1938 Nag. 
152=1.L.R. (1938) Nag. 333=176 Ind. Cas. 315. 

-Ss. 101 to 104 — Execution of document. 

Where a deed of gift, on the face of it, is a perfectly 
valid and genuine document, it is for the party alleging 
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the contrary to prove that it was executed fictitiously. 
A.I.R. 1938 Oudh 26= 1937 O.W.N. 1058=13 Luck. 
697=177 Ind. Cas. 481. 

--Ss. 101 to 104—Execution of document. 

Where a document written in English, is affixed by 
a person not knowing English, the onus to prove that 
the document was properly explained and interpreted 
to such person so as to make him understand its true 
nature, is on the party relying on the document. 
A.I.R. 1937 P.C. 274=170 Ind. Cas. 423 (P.C.). 

-S. 102—Execution of document. 

Plaintiff’s claim to recover the amount of the bond 
executed by the defendant—Plea that the debt is a 
gambling debt. 

Held, the onus is on the defendant to prove that 
the debt was a gambling debt. (1937) 39 P.L.R. 42. 

-S. 102—Execution of document. 

Pro-note—Defendant admitting signature but con¬ 
tending that it was taken on a blank paper—The bur¬ 
den to prove the execution of the pro-note is on the 
plaintiff. A.I.R. 1934 Lah. 293 (2) =36 P.L.R. 275 = 
151 Ind. Cas. 60 (2). 

-Ss. 101 to 104—Execution of document. 

When a person is proved to have lucid intervals, 
the burden of proof as to the fact of his being of 
unsound mind at the time of execution of a douement 
is on the person challenging the validity of the docu¬ 
ment. A.I.R. 1933 Lah. 458=34 P.L.R. 297=144 
Ind. Cas. 741. 


Where the law places the onus on the plaintiff to 
prove that a document is duly executed, the onus can- 
not be discharged by merely proving the identity of the 
thumb-impression, but it must be further proved that 
the thumb-impression was given on the document after - 
it had been written out and completed. 

If the evidence offered by the plaintiff to prove that - 
the document was duly executed, or that the thumb- 
impression was given on the document after it had. 
been written out and completed is found to be un¬ 
reliable, he cannot be deemed to have discharged the 
onus properly and no onus is necessarily thrown on the- 
defendant merely by reason of the fact that the defen¬ 
dant asserts that the thumb impression was given on a 
blank piece of paper. A.I.R. 1931 Pat. 219= 12 P.L.T.- 
233=134 Ind. Cas. 635. 

_Ss. 101 to 104 — Execution of document—Proof 

of date—Onus on plaintiff. 

The plaintiff has to slate when his cause of action 
arose, e.g., the date of the execution of a promis¬ 
sory note on which a suit is based and it lies upon 
him to substantiate that statement. To cast the- 
bruden on the defendants would run counter to the 
provisions of Ss. 101 and 102, Evidence Act. A.I.R. 
1930 Mad. 742=123 Ind. Cas. 197. 


-Ss. 101 to 104—Execution of document. 

In ordinary circumstances, once the execution of a 
document is proved, it is for the party who wants to 
avoid the consequences of it to prove that he executed 
it under circumstances which do not make it binding 
upon him. Where the plaintiff alleges that she signed 
a petition without knowing its contents and that she 
did so in consequence of fraud practised on her, ordi¬ 
narily in accordance with the well-settled principle of 
law that those who allege fraud must prove it, it will 
be for the plaintiff to prove facts and circumstances 
constituting the fraud under which she had signed the 
documents. A.I.R. 1933 Pat. 306= 14 P.L.T. (Supp.) 
1 = 12 Pat. 359=145 Ind. Cas. 1. 


Ss. 101 to 104—Execution of document. 


Where, in a mortgage suit, the mortgagors pleaded 
that though they signed the moitgage bond, they never 
allowed the mortgage bond to come into the possession 
of the plaintiff : 

Held, that an obligation lay upon the plaintiff to 
prove the execution formally. A.I.R. 1933 Pat. 129 
= 14 P.L.T. 727 = 145 Ind. Cas. 698. 

-Ss. 101 to 104—Execution of document. 


Iu a suit to enfoice a mortgage, it was found that 
the executant wa« of unsound mind but had lucid inter¬ 
vals, mortgagee contended that it was for the mortga¬ 
gor to prove that he was of unsound mind at the 
execution of the deed while the mortgagor contended 
time of the otherwise. It appeared that the mortgagor 
executed the registered deed and behaved quite nor¬ 
mally when he was taken to the Sub-Registrar : 


Held, that no general rule could be laid down as t< 
where burden of proof lay. A.I.R. 1932 R 0n? 9 , 
= 137 Ind. Ca». 766. “ 


Ss. 101 to 104—Execution of document— Proof 


of execution. 


-Ss. 101 to 104—Execution of document— 

Execution on blank paper—Onus on plaintiff to- 
prove execution. 

Where the plaintiff sued relying on a document which 
the defendant affirmed to be only a blank piece of; 
paper to which he was asked to affix his signature and 
thumb impression. 

Held, the burden of proof of its execution lay oil 
the plaintiff. 68 Ind. Cas. 809 = 20 A.L.J. 672= 
A.I.R. 1922 All. 401. 

-S. 102—Execution of document—Suit for' 

cancellation. , V 

In a suit to have a bond cancelled as a forgery the 
onus is on the defendant to prove execution of the- 
bond, as it is he who substantially asserts the affirma¬ 
tive of tho issue. The value of the general presump¬ 
tion against misconduct is small where alleged 
misconduct is the very foundation of the suit. 9 N.L.R- 
8=18 Ind. Cas. 853. 


21. Fraud. 

- Ss, 101 to 104—Fraud. ‘ 

Fraud must be established beyond reasonable' 
doubt. A.I.R. 1941 P.C. 93 = 1941 A.W.R. 754(2) = 
54 LAV. 606=1941 A.L.J. 683=1941 O.W.N. 1392= 
44 P.L.R. 18=23 P.L.T. 67=196 Ind. Cas. 404=d 
B.R. 56. (P.C.) 

——Ss. 101 to 104—Fraud. ,, 

. » __ 

, • , 1 | w |*| ill (l lf4 

Where direct evidence on question of fraud I s ' 
whollyjfunreliable, Court cannot possible base a- 
finding of fraud purely on a finding that the tran- - 
saction was unfair. A.I.R. 1941 Pat. 83=7 B.R. 

= 19 Pat. 669 = 22 P.L.T. 553=192 Ind. Cas. 441- 
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——-Ss. 101 to 104—Fraud. 

The party alleging fraud is bound to establish it by 
•cogent evidence and suspicion cannot be accepted 
as proof. Unless therefore, the proved circumstances 
are incompatible with the hypothesis of the person 
-charged with fraud having acted in good faith, they 
• cannot be accepted as affording sufficient proof of 
fraud. A.X.R. 1940 P.C. 98=1940 A.W.R. 82 = 1940 
O.W.N. 451=51 M.L.W, 721 = 1941 MAV.N. 952= 
'I.L.R.|(1940) Kar. (P.C.) (Sup.)2 16 = 6 B.R. 650 = 21 
rP.L.T. 497 = 42 P.L.R. 343= 187 Ind. Cas. 787 (P.C.). 

—.—Ss. 101 to 104—Fraud—Proof of—Fraud 
iimputed to rich person must be proved strictly. 

It is a serious thing to impute fraud to a person who 
tis rich and in good position, and the Court must require 
rthe strictest proof of it. A.I.R. 1939 Bom. 161=41 
Som. L.R. 353 = 182 Ind. Cas. 127. 

-Ss. 101 to 104—-Fraud. 

Suit for declaration that gift by husband to wife is 
fraudulent—-Onus of proof that husband was in em¬ 
barrassed circumstances lies heavily on the plaintiff. 
•A.I.R. 1936 Lah. 222 = 162 Ind. Cas. 922. 

—-—Ss. 101 to 104—-Fraud. 

A party who relies on plea of fraud* or misrepre¬ 
sentation, must establisq these charges. A.I.R. 1935 
Rang. 73 (2) = 155 Ind. Cas. 890= 13 Rang. 175. 

—.—Ss. 101 to 104—Fraud—Suit for declaration 
4ot deed to be void. 

T % 

9 

Where the donor sues for a declaration of the deed 
''to be void on the ground of fraud and want of indepen¬ 
dent advice, it is necessary to examine carefully the 
^evidence of the plaintiff and the principal witnesses. 
A.I.R. 1934 All. 179=3 A.W.R. 51 = 148 Ind. Cas. 528. 

-Ss. 101 to 104—Fraud—Allegation of fraud. 

i;* 

If a person charges another with fraud or mis-repre- 
.-sentation, it is incumbent on him to substantiate his 
•allegations by making a statement on oath and by 
•giving the other party an opportunity of cross-examin¬ 
ring him. A.I.R. 1933 Lah. 1024=149 Ind. Cas. 1124. 


Fraudulent nature of the sale proceedings and the 
competency of the applicant in the circumstances to 
have the sale set aside having been established the 
onus of proving that the fraud was known long before 
limitation is upon the decree-holder. 12 P. R. 1898, 
Foil. 112 Ind. Cas. 847 (Lah.). 

-Ss. 101 to 104—Fraud—Burden on person 

alleging. 

The burden of proving the fraudulent nature of a 
transaction lies ordina- ily on the persons who seek 
to impeach it. 94 Ind. Cas. 927 = A.I.R. 1926 Oudh 
501- 

-Ss. 101 to 104—Fraud. 

Where a transaction has remained unchallenged for 
over 50 years, and were the managing trustees attha 
date of the transaction are dead, the onus is on the 
plaintiffs to upset it on the ground of fraud or breach 
of trust. 70 Ind. Cas. 87=1922 M.W.N. 620 = A.I.R. 
1922 Mad. 409. 

-Ss. 101 to 104—Fraud —Prima facie open tran¬ 
saction—Onus on person attacking to prove 
fraud. 

Where a transaction is carried out openly and 
publicly and everything is done which ordinarily 
would be done to give effect to it, it certainly lies on 
the person challenging the transaction to show that 
the transaction was other than appeared on the face 
of it and was really intended to cover a fraudulent 
motive. 66 Ind. Cas. 24 = 24 O.C. 374 = A.I.R. 1921 
Oudh 209. 

-Ss. 101 to 104—Fraud—Transferee for consi¬ 
deration—Onus of proving fraud is on the other 
party. 

Where the claim of the transferee has been rejected 
in execution proceedings and a suit is brought to 
vindicate that claim, the onus lies in the first instance 
on the transferee. The onus is discharged as soon as 
he establishes that the transfer under which he claims is 
for good consideration and then the onus is on the 
opposite party to establish a fraudulent intention 
underlying the transfer. 63 Ind. Cas. 111=2 P.L.T. 
577 = A.I.R. 1921 Pat. 395. 


is. 101 to 104—Fraud. 


Fraud being always secret in its working, it is seldom 
-possible for a party to adduce direct evidence in proof 
•of it. A.I.R. 1931 Oudh 405 = 8 O.W.N. 1126 = 134 
Ind. Cas. 1013. 


-Ss. 101 to 104—Fraud—Effects of fraud re- 

. moved—Onus on party benefitted by the fraud. 

Where fraud has been established in a case against a 
-party who is deriving benefit therefrom it is for him 
to show that the continuing effects of fraud which was 
perpetrated have been removed. 17 Bom. 341 (P.C.) ; 
A.I.R. 1923 Pat, 435 and A.I.R. 1924 Pat. 496, Foil. 
123 Ind. Cas. 637=A.I.R. 1930 Pat. 58. 

-Ss. 101 to 104—Fraud—Knowledge of fraud 

before limitation. i 


-Ss. 101 to 104—Fraud—Ostensibily bona fide 

transaction—Party alleging fraud must prove it— 
When onus shifts. 

Where outwardly a deed of sale which is duly 
registered purports to create a title in a certain person, 
it is ordinarily not for him to prove the bona fides 
of the transaction, or that there was valid considera¬ 
tion. It is for the party who alleges that that was a 
fraudulent transaction to defeat a cerditor, to prove 
the fraud alleged and the want of consideration.But 
when he has established circumstances pointing to the 
truth of the facts he alleges the onus will be shifted 
and it will be for the other party to prove consideration. 
65 Ind. Cas. 322 = 11 L.B.R. 89 = A.I.R. 1921 L.B. 58. 

-S. 102—Fraud—Onus. 

In a suit on a bond where there is no dispute as to 
consideration, the onus is on the defendant to prove 
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his plea of fraud. 39 P.L.R. 1919=14 P.W.R. 1919 
*=51 Ind. Cas. 579. 

-S. 102— Fraud—Illegality—Compromise- 

Impeaching validity of. 

The burden of proving that a compromise is illegal 
or void is on the person asserting it. 35 M.L.J. 51 
= 24 M.L.T. 28=8 L.W. 154 = 45 Ind. Cas. 489. 

—S. 103—Fraud—Undue influence—Onus. 

Execution of a document being admitted, the 
burden of proving that it was executed under fraud or 
undue influence is on the party pleading it. 2 P.L.W. 
23 = 2 P.L.J. 398 = 41 Ind. Cas. 202. 

_ S. 102—Fraud—Coercion—Misrepresenta¬ 
tion. 

The burden of proving fraud, coercion or misrepre¬ 
sentation is on the party who alleges those things, and 
he must prove that he was induced to do an act by 
pressure put upon him and that the party with whom 
the contract was entered into knew that his claim was 
uufounded and false. 9 C.L.J. 19=1 Ind. Cas. 573. 

__s. 102—Fraudulent transfer—Good faith. 

In a case under S, 53, T.P. Act (1882), the burden of 
proving good faith of the transaction lias on the 
transieree where the sale appears otherwise voidable. 
33 Mad. 334 = 7 M.L.T. 167 = 20 M.L.J. 211 = (1910) 
M.W.N. 239=5 Ind. Cas. 33. 

-Ss. 101 to 104 — Fraud — Proof of knowledge of 

limitation. 

When a man has committed a fraud and has got 
property thereby, it is for him to show that the person 
injured by the fraud and suing to recover the property 
has had clear and definite knowledge of those facts 
which constitute the fraud at a time which is too 
remote to allow him to bring a suit. (1905) 2 A.L.J. 
350=1905 A.W.N. 88=27 A. 540. 


22. Genuineness. 


-Ss. 101 to 104—Genuineness—Registered 

eale—Purchaser in possession—Burden of pro¬ 
ving that it is bogus. 

When a purchaser is in possession of property under 
a registered sale-deed, the burden of proof that the 
sale-deed or legal transfer is bogus lies upon the person 
who wishes to assail it. (1935) 156 Ind. Cas. 871. 

-Ss. 101 to 104—Genuineness—Pro-note alleg¬ 
ed as forged—Onus on defendant. 

Plaintiff sued defendant for a certain sum due on 
the promissory note. The defendant denied taking 
the principal sum mentioned in the promissory note 
vis., Rs. 1,300 and denied signing the promissory note 
in the form it had assumed when the case was brought 
He admitted that hb signature appeared on the note! 
but said that when he signed it, the only entries were 


the figures Rs. 300 at the top of the paper, and signa¬ 
ture at the bottom. 

The case was decreed in favour of the plaintiff,, 
not because the tnal Court was satisfied that the- 
loan alleged had been made, but because the defen¬ 
dant had not succeeded in proving afl&rmatively' 
that the note as produced was a forgery. 105 Ind. Cas.. 
361=5 Rang. 527 = A.I.R. 1927 Rang. 319. 

—Ss. 101 to 104—Genuineness— Accounts— 
Suspicious circumstances—Onus of proving; 
accounts to be fictitious is not on defendant. 

The family firm of which the debtor was once a. 
member was once the richest firm, so much so that, 
the plaintiffs themselves were indebted to it to the 
extent of over three lakhs of rupees, and all their* 
property was mortgaged in favour of it for that, 
debt. Another suspicious circumstances was that 
they had this debt set off against their own debts. 
Secondly, there was the fact that they brought the- 
suit after the debtor’s death though he lived for ‘ 
more than five years after the date of the last balance _ 
They kept quite for all this long period and did not: 
even obtain fresh acknowledgments from the 
deceased member year by year which money-lenders* 
generally do to charge compound interest and streng¬ 
then the evidential value of accounts. If the accounts- 
were wholly or partly fictitious the deceased member 
alone could prove the same. 

Held, the belated suit and non-renewal of acknow¬ 
ledgments strongly point to the conclusion that the? 
plaintiffs could not trust the debtor and did not consider 
it safe to see him. Under all these circumstances thfr 
onus of proving that the account was fictitious did. 
mot lie upon the defendants. 83 Ind. Cas. 810=A.I.R. 
1923 Lah. 471. 


—— Ss. 102 and 103—Genuineness—Deed—Exe¬ 
cution—Compulsorily registered. 

4 • • i , « 

In a suit on a document the onus lies on plaintiff to 
prove its genuineness where the executant denies- 
execution though the mortgage was compulsorily 
registered. 

4 v 4 

The Registrar's belief in a registration enquiry is of 
no avail in a civil case. (1917) M.W.N. 789 = 35 M.L.J. 
15=43 Ind. Cas. 28. 

——Ss. 102 and 104—Genuineness—Gift—Onus of* 
proof—Capacity of executant. 

The burden of proving that a deed of voluntary 
executed by an old and infirm woman was execute® 
with full knowledge of its contents and that she did so 
long willingly and without any pressure or solicitations- 
which might amount to the exercise of undue influence, 
lies heavily on the donee. (1881) 18 Ch. 668, 

Any person of full age and sound mind, who ha» 
executed a voluntary deed of gift by which he h** 
deputed himself comes to have the deed set aside,, 
especially a long time afterwards, he must p roV 
some substantial reason why the deed should be 
aside. 14 Bom. L.R. 340=15 Ind. Cas. 529. 
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«— S. 103—Genuineness—-Consideration—Exe¬ 
cution of document by illiterate woman—Admis¬ 
sion of execution of another document—Onus. 

Where an illiterate woman alleged to have put her 
mark and thumb impression on a document for 
Rs. 3,000 denies executing such a document but 
admits having executed another for Rs. 400 only the 
onus rests on the plaintiff to prove both the genuineness 
of the transaction and consideration. 4 Bur. L.T. 202 
-ell Ind. Cas. 916. 


23. Grant. 


See also GRANT. 

- - Ss. 101 to 104 —Grant of village to pious Muham¬ 
madans by way of shrotrieum Jodi reserved— 
Grantee to enjoy income of land—For over hundred 
years, land used entirely for producing crop : 

Held, that the onus of proving that the right to take 
minerals was included in the original grant was on the 
grantee. A.I.R. 1938 Mad. 734 = 47 M.L.W. 628 = 
1938 M.W.N. 409= 182ilnd. Cas. 392. 

—-Ss. 101 to 104—Grant. 


’'^3*en the inamdar alleges that he was the 
ownei of both the warams, no presumption can 
be made that the grant was of both the warams* 
and it is incumbent upon him to prove the 
affirmative of the issue. Even assuming that he 
establishes to be the owner of both the warams, in 
order to sustain an action in ejectment, he must prove 
that the defendant was let in under a terminable 
tenancy which entitled him to eject him from the land. 

A.I.R. 1938>lad. 576 = 47 M.L.W. 559= (1938) 1 M.L.J. 
634 = 1938 M.W.N. 650 = I.L.R. (1938) Mad. 888=178 
Ind. Cas. 903. 


—•—Ss. 101 to 104—Resumability on grantor. 

The burden of founding a resumable grant or tenure 
is on the grantor. 72 Ind. Cas. 627=17 M.L.W. 514 
= 32 M.L.T. 399=1923 M.W.N. 343 = A.I.R. 1923: 
Mad. 572. 

-S. 103—Grant—-Service tenure—-Resumption . 

—Zemindar. 

Where the Government claim that lands in a 
Zemindari are chaukidari chakran lands and therefore • 
irresumable by Zemindar the onus is on the Govern¬ 
ment. 43 Cal. 1104 = 43 I.A. 172 = 20 M.L.T. 235 = 
20 C.W.N. 1245= (1916) 2 M.W.N. 175 = 4 L.W. 251 = 
14 A.L.J. 1009=18 Bom. L.R. 838 = 24 C.L.J. 296 = 
31 M.L.J. 745 = 37 Ind. Cas. 223 (P.C.). 

• 

-S. 102—Grant—Resumption—Burden of- 

proof. 

xe 

• 

The burden of proof that land is resumable on 
account of discontinuance of service lies on him 
seeking to resume. 18 Bom. L.R. 695 = 35 Ind. Cas. 
860. 


—*—-Ss. 101 to 104 —Grant—Inams—Impartible- 
character of Inams. 

Where a grant was made by the Peishwa to a number 
of brothers in consideration of their devotion to • 
religious worship and the arduous services performed 
by the youngest brother, and the youngest brothe 
continued to manage it with the consent of the other ■ 
co-sharers. Held, that the onus of proving impartibi- 
lity in a suit for partition lay on the holder. (1903) 

7 C.W.N. 409 = 27 B. 353 = 5 Bom. L.R. 408 = 30 I.A 
77 (P.C.). 


*—Ss. 101 to 104—Grant. 

Inference that land is dedicated for use as public 
road from its long and continuous user is one of fact 
rather than of law and is open to rebuttal. A.I.R. 
1936 Lah. 921=38 P.L.R. 1169=167 Ind. Cas. 524. 

1 ® 8, 101 to 104—Grant—Exemption from 
Revenue—Onus on claimant. 

Title to exemption from revenue must be proved 
by the person setting up such title and it must be 
proved, not by inference but by positive proof by a 
grant to hold as revenue-fee. At least such evidence 
should be available as would lead to the necessary 
inference that there was a grant. 4 M.I.A. 466, Foil. 

104 Ind. Cas. 742=31 C.W.N. 1012-A.I.R. 1927 Cal 

021 . 


——Ss. 101 to 104—Grant—-Inarm—Revnue or 
soil. 

A grant to an inamdar may be either of the roya 
share of revenue or of the soil ; but ordinarily the - 
former. The onus is on the inamdar to show that he is 
an alienee of the soil. (1905) 7 Bom. L.R. 439 = 29* 
Bom. 415. 

24. Insurance. 

-S. 102—Insurance—Excepted risk. 

When loss caused by cooking or smoking is excepted.' 
from the risk covered by the policy, the insurers must', 
prove, that the cargo was destroyed by fire caused by¬ 
cooking or smoking. 36 Cal. 516=13 C.W.N. 425= 
1 Ind. Cas. 573. 
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-Ss. 101 to 104—Insurance. 

The insurance company should prove that the 
assured’s statements were incorrect. 9 A.C. 671, Foil. 
(1901) 11 M.L.J. 379 = 25 M. 183. 

25. Jurisdiction. 

——Ss. 101 to 104—Jurisdiction—Document— 
Registration—Objection—Onus. 

When in the document of transfer, it is stated that a 
certain mouza is within a particular district and such 
document is registered on that footing by the Sub- 
Registrar without any objection, the burden of proving 
that the Sub-Registrar had no jurisdiction to register 
the document is on the party who alleges that the 
mouza is situated within the jurisdiction of another 
district. A.I.R. 1939 Cal. 148 = 68 C.L.j. 293. 

_Ss. 101 to 104—Jurisdiction—British Indian 

Act_Burden of proof as to applicability of the 

Act. 

Where a party is described as residing in a particular 
State or under a particular jurisdiction, and he desires 
- to show that he is not a subject of that jurisdiction, the 
burden would be on him to show that though resident 
■ in a native State or elsewhere, he is, in fact, a British 
Indian subject and that a British Indian Act is applica¬ 
ble to him. A.I.R. 1934 Bom. 296 = 36 Bom. L.R. 608 
= 58 Bom. 513=152 Ind. Cas. 168. 

_Ss. 101 to 104—Jurisdiction—Inspection of 

documents. 

While the Court has a certain discretion in ordering 
inspection limited to the terms of the proviso to O. 21, 
R. 18 (1), Civil P. C., it would not be a proper exercise 

• of the discretion to refuse inspection on the general 
: ground that it was sought before the written statement 

was filed. The onus rests on the party resisting an 
order for inspection to show that it should not be made 
: in the special circumstances of the case. A.I.R. 1931 
Mad. 825 = 1931 M.W.N. 984 = 34 M.L.W. 654 = 61 
M.L.J. 704 = 55 Mad. 421 = 135 Ind. Cas. 745. 

--Ss. 101 to 104—Jurisdiction—Onus on party 

• seeking. 

The onus of showing that a party is entitled to 
bring a suit in the Special Revenue Court lies un- 
. doubtedly on him. 106 Ind. Cas. 505 = A.I.R. 1928 
Mad. 375. 

-Ss/T01 to 104—'Jurisdiction. 

Power of Crown to act under a Special Act 
. challenged—Onus is on Crown to show that they 


come under the statute. 71 Ind. Cas. 849=36 C.L.J. 
336 = A.I.R. 1923 Cal. 247. 

_S. 103 —Jurisdiction—Want of—Plea of res- 

judicata. 

A party pleading that a certain decision is not 
res judicata being delivered by an incompetent 
Court must prove that the decree was passed without 
Jurisdiction. 6 Ind. Cas. 98 (All.). 

--Ss. 101 —104—Jurisdiction—Burdeen of Proof 

—Jurisdiction of Civil Courts—Objection to. 

Civil Courts must be taken prima facie to hav 3 
jurisdiction to entertain and dispose of all suits of civil 
nature and the onus is upon those who allege that the 
Civil Courts have no jurisdiction in any particular 
instance to make out the ground on which it is contend¬ 
ed Court has no jurisdiction. 1930 M W.N. 945. 

--S._ 103—Jurisdiction—-Land acquisition—• 

Claimants to compensation—Revenue auction- 
purchaser and lakhraj holder. 

Where a question of title to a plot of land arose 

between claimants to compensation paid by 

Government aftei its acquisition under the Land 

Acquisition Act. One being the purchaser o^ .the 

estate at a sale for arrears of land revenue, whiljv the 

other was holding it as lakhraj. Held, that, the 

former was in the position of the plaintiff and the 
burden of proof as stated above was on him. A Land 

Acquisition Court can determine a conflict of title 

between rival claimants. 20 C.W.N. 1028 = 36 Ind. 

Cas. 184. »» 


26. Landlord and tenant. 

—— Ss. 103, 106—Landlord and tenant—Tenant 
claiming reduction of falkar rent. 

The onus is upon the tenants under Ss. 103 and 106, 
Evi. Act to prove that they were entitled to any reduc- ^ 
tion of the falkar rent by reason of the fact that any 
of the trees on which the assessment had originally 
been made had ceased to exist or that any of the the 
trees in respect of which it was sought to recover 
falkar had been planted by the tenants themselves. 
A.I.R. 1937 Cal. 51=41 C.W.N. 88=I.L.R. (1937) 1 
Cal. 491 = 167 Ind. Cas. 461. 

-Ss. 101 to 104—Landlord and tenant. 

Under S. 4 of the Madras Estates Land Act,- the 
landlord is prima facie entitled to rent for all ryoti 
lands. The burden of proving in a suit for rent 
that certain lands were left waste through causes 
beyond the control of the tenant is on the tenat 
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A.I.R. 1933 Mad. 101 = 36 M.L.W. 795 = 63 M.L.J. 
884=141 Ind. Cas. 29. 

——Ss. 101 to 104—Landlord and tenant— 

To succeed in a suit for rent, the landlord must not 
only stow that the tenat is in possession of the subject 
of the lease but that such possession was attributable 
to the lease or might be so. A.I.R. 1932 P. C. 28 = 9 
O.W.N. 119=36 C.W.N. 221=55 C.L.J. 72=1932 
M.W.N. 275 = 34 Bom. L.R. 481=62 M.L.J. 336 = 
59 I.A. 29 = 59 Cal. 1012=16 R.D. 95 = 35 M.L.W. 
112=136 Ind. Cas. 398 (P.C.). 

——Ss. 101 to 104—Landlord and teant. 

In a suit by the plaintiffs for possession of land on 
the allegation that they are lessees and that they have 
been dispossessed by the defendant’s landlords, the 
burden of making out the plea of special limitation is 
on the defendant. A.I.R. 1932 Cal. 195 = 35 C.W.N. 

1143=136 Ind. Cas. 601. _ 

-Ss. 101 to 104—Landlord and tenant—Per¬ 
manent tenancy—Right to enhance rent -Onus 
on landlord. 

In the case of permanent tenancy the onus is on 
landlord to prove a right to enhance rent by agreement, 
usage or otherwise. A.I.R. 1926 Bom. 52, Foil. 
123 Ind. Cas. 492 = 31 Bom. L.R. 1279 = A.I.R. 1930 
Bom. 39. 

——Ss. 101 to 104—Landlord and tenant— 

In a suit for arrears of produce-rent the onus of 
proving the rate of outturn lies, not on the defendant 
tenant, but on the plaintiff landlord. 124 Ind. Cas. 
848=11 P.L.T. 247 = A.I.R. 1930 Pat. 388. 

-Ss. 101 to 104—Landlord and tenant—Suit to 

recover land as mal land—Onus on the zamindar. 

Where a zamindar or a person claiming through 
the zamindar brings a suit for recovery of certain 
land as forming part of his mal land and the defendant 
contends the suit on the ground that it was the lakhe- 
raj property of which they were the shebaits or which 
they held through the shebait, it is not enough for the 
plaintiff to show that it lay within the ambit of the 
zamindari but they must prove that the land lay 
within the Zamindar’s regularly assessed estate or 
mahal and that it formed part of the mal assets at the 
time of the decennial settlement. The burden then 
will shift on defendants to prove that it was lakheraj 
property. 51 C.L.J. 41=33 C.W.N. 1168 = A.I.R 
1930 Cal. 164. 

-S. 101—'Landlord and tenant—Plea of per¬ 
manent occupancy—Onus. 

The burden of proving a plea of permanent occu¬ 
pancy right in a suit for ejectment is on the tenant. 
1930 M.W.N. 874. 

-Ss. 101 to 104—Landlord and tenants. 

In a suit for produce rent the entire onus is on the 
tenants to satisfy the Court what was the produce 
during the years in suit. 117 Ind. Cas. 653 = 8 Pat. 
418=10 P.L.J. 692 = A.I.R. 1929 Pat. 384- 

-Ss. 101 to 104—Landlord and tenant—Eject¬ 
ment suit—Permanent tenancy set up—Onus on 
defendant. 

It cannot now be doubted that when a tenant of 
lands in India, in a suit by his landlord to eject him 
from them, sets up a defence that he has a right of 
permanent tenancy in the lands, the onus of proving 
that he has such right is upon the tenant. A.I.R. 1924 
P.C. 65 and 16 Cal. 223 (P.C.), Rel. on 107 Ind. Cas. 
81 = 55 Cal. 355 = 32 C.W.N. 184 = A.I.R. 1928 Cal. 315. 

a—F.Y.D.—38 


-Ss. 101 to 104—Landlord and tenant—Tenant 

pleading termination of tenancy—Onus on tenant. 

Where in a suit for recovery of rent by the land¬ 
lord, a tenant has alleged that the relationship of 
landlord and tenant that existed between them had 
terminated resulting in the termination of his liability, 
the initial as well as the ultimate onus in such a case is 
on the tenant. 110 Ind. Cas. 438 (Cal.). 

-Ss. 101 to 104—Landlord and tenant -Varia¬ 
tion in rent—Tenant to prove the reason. 

Where there has been a variation in the amount of 
rent, the onus is on the tenants to prove why there has 
been such variation. 90 Ind. Cas. 602 - A.I.R. 1926 
Cal. 106. 

-Ss. 101 to 104 -Landlord and tenant—Tenant 

alleging termination of tenancy—Onus on tenant. 

Where a tenant-at-will alleges that his relation¬ 
ship as a tenant ceased to exist, the onus is on him 
to prove that the relationship subsequently erased 
to exist. 79 Ind. Ca«. 59=A,T.R. 1925 Sind 36. 

-Ss. 101 to 104—Landlord and tenant—Eject¬ 
ment suit— Permanent tenancy—Onus on tenant 
setting up—Proof of—Long occupation not suffi¬ 
cient. 

When a tenant of lands in India in a suit by his 1 
landlord to eject him from them, sets up a defence 
that he has a right of permanent tenancy in the 
lands, the onus of proving that he has such a right is 
upon the tenant and proof of long occupation at a 
fixed lent does not satisfy that onus. 82 Ind. Cas. 226 
= 5 L.R. (P.C.) 33= 19 M.L.W. 259 = 22 A.L.J. 130 = 51 
I.A. 83 = 34 M.L.T. 10=1924 M.W.N. 293 = 47 Mad. 
337 = 28 C.W.N. 809 = A.I.R. 1924 P.C. 65 = 46 M.L.J. 
546 (P.C.). 

-Ss. 101 to 104—Landlord and tenant—Not 

record as tenant—Onus on tenant. 

Where a person is not recorded as tenant and the 
landlord does not admit that he was a tenant, the 
burden is upon him to prove that he was a tenant. 68 
Ind. Cas. 664 = A.I.R. 1923 Nag. 7. 

-S. 103—Landlord and tenant—Tenancy— 

Ryotwari land—Pattadar—Tenants under—Per 
manent tenancy. 

Where the tenants under a pattadar of ryotwari 
land claim a permanent tenancy the onus is on the 
tenants to prove this claim. 43 Mad. 567= (1920) 
M.W.N. 61=27 M.L.T. 102=11 L.W. 399 = 38 M.L.J. 
476 = 22 Bom. L.R. 578=18 A.L.J. 707 = 56 Ind. Cas. 
117 (P.C.). 

-S. 102—Landlord and tenant—Tenancy— 

Onus. 

If a landlord brings a suit for recovery of possession 
of land on ground that the land in suit was not included 
in the tenancy. Held, that the onus of proving that 
the land was included in the tenancy lay on the defen¬ 
dant. 56 Ind. Cas. 180 (Cal.). 

-Ss. 102 and 103—Landlord and tenant— 

Tenancy—Ejectment—Area of land demised. 

Where defendants are the tenants of the plaintiff 
and the only dispute is whether the disputed lands are 
within or without the boundaries of that tenancy the 
onus depends on the relative situation of the land in 
question and the admitted lands of the tenancy held 
by defendant. 29 C.L.J. 607 = 52 Ind. Cas. 659. 

-Ss. 102 and 103—Landlord and tenant— 

Tenancy-—Suit for possession of land—Defendant 
setting up tenancy—Defendant found tenant of 
some land under plaintiff—Onus. 
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Where defendant in a suit for possession of land is 
found to be tenant of the plaintiff of some land, and 
the defendant sets up tenancy, the onus is not thereby 
cast on the plaintiff to prove that the land he seeks to 
recover is outside the tenancy of the defendant, 
but it is on the defendant to prove that it is within his 
tenancy. 19 C.L.J. 408=19 C.W.N. 143 = 23 Ind. 
Cas. 69. 

--S. 103—Landlord and tenant—Tenancy— 

Defence of—Onus on defendant to prove his plea. 

Where the plaintiff claims the land in suit and the 
defendant docs not deny plaintiff’s title but pleads a 
subordinate interest under the plaintiff and in deroga¬ 
tion of the latter’s right to possession, the onus is on 
the defendant to make good his plea. 18 C.L.J. 544 
= 20 Ind. Cas. 155. 

-S. 102—Landlord and tenant—Tenancy—Bur¬ 
den of proof. 

Where plaintiff sued for possession of undivided 
half share of certain land as revenue sale purchaser 
and the defendant, pleaded its inclusion in a certain 
Howla, the burden of proving its inclusion in a certain 
Howla lies on the defendant. 16 C.W.N. 693 = 
15 Ind. Cas. 701. 

.-S. 103—Landlord and tenant—Tenancy— 

Lease—Burden of proving what lands were 
demised—Lessee mixing leased lands with his 
own—Effect. 

A lessor suing to recover possession of land demised 
by him must prove what lands he demised, but the 
onus of proof will be shifted to the tenant in cases 
where the lessee mixes his own lands with those 
demised to him. 14 Ind. Cas. 284 (Mad.). 

-S. 101—Landlord and tenant—Tenancy— 

Zemindari land. 

Though the defendants hold sone lands as tenants 
under the plaintiffs the burden of showing that in 
respect of other land in the Zemandari which the 
defendants may be found to be in possession of they 
have no right as tenants, should not be 
thrown on plaintiff but on defendant. 20 W.R. 421 ; 

1 1 C.L.R. 476, Foil. 12 C.L.J. 376 = 8 Ind. Cas. 785. 

-S. 103—Landlord and tenant—Tenancy—Suit 

for possession—Onus on person suing. 

A sued B and others for recovery of two plots ci 
land on the ground that the lands were held under a 
demise. B pleaded that the lands were held under a 
Kanom. Held, that the onus of proving the title by 
demise was on A who asserted it and on attestation by 
B of an instrument affecting the plots did not amount 
to an admission of A’s title by B. 35 Mad. 168 = 
21 M.L.J. 550 = 9 M.L.T. 423= (1911) 2 M.W.N. 315 
= 10 Ind. Cas. 424. 

-Ss. 101 to 104—Landlord and tenant—Land¬ 
lord purchasing tenant’s interest—No merger— 
Proof that the interests continued to be kept 
apart—Onus. 

When a landlord purchases a tenant’s interest but 
there is no merger of the two interests, the onus of 
proving that the distinction between the interests 
continued to be kept alive subsequently also is not 
on the party alleging that the distinction was so 
kept alive. 88 Ind. Cas. 495=1925 P.H.C C 185^ 
6 P.L.T. 805 = A.I.R. 1925 Pat. 530. 

-S. 102—Landlord and tenant—Rent—Enhance¬ 
ment of—Right to. 

If it is shown, what the previous rent of the tenant 
was, the landlord, must show that the enhancement is 
due to the increase in area. 36 Cal. 604=9 n t 
343 = 2 Ind. Cas. 828. 


_Ss. 101 to 104—Land lord and tenant—Rent 

suit—Rate of rent—Onus of proof. 

In a suit for rent, where the defendant denies the 
rate at which rent is claimed the onus of proving the 
rate claimed is on the plaintiff ; and even if the case if 
tried ex parte the plaintiff is bound to prove the same 
(1903) 7 C.W.N. 514 = 30 C. 947. 

_Ss. 101 to 104—Landlord and tenant—Demand 

for rent—Refusal to pay—Sale of land. 

In cases where lands are sold because a tenant refuses 
to pay rent, the landlord must show that the demand 
was for the exact sum due. (1902) 26 M. 260. 

_Ss. 101 to 104—Landlord and tenant—Burden 

of proof—Tenant in possession of some land of 
Zemindar—Land not contiguous to holding— 
Encroachment. 

The mere fact that the defendants hold some lands 
as tenants under the plaintiffs, is not sufficient to 
throw upon the plaintiffs the burden of showing that 
in respect of any othei land in the Zemindari which the 
defendants may be found to be in possession of and 
which is not contiguous to the admitted holding of 
the defendants, they have no right as tenants. The 
burden of proof in a case like this lies upon the defen¬ 
dants. 20 W. R. 421; 11 C.L.R. 476, Foil. 12 

C.L.J. 376 = 8 Ind. Cas. 785. 

-Ss. 101 to 104 

Landloid and tenant—Right to cut trees and right 
right to appropiiate trees cut down—Onus is on 
the tenants. 10 C.L.J. 25 = 2 Ind. Cas. 955. 

-Ss. 101 to 104. 

Landlord and tenant—Question whether seized by 
tenant forms a pait of the tenure.—See 6 C.W.N. 105. 

-Ss. 101 to 104. 

Landlord and tenant enhancement of rent—Increase 
in area. See 9 C.L.J. 343 = 2 Ind. Cas. 828=36 Cal. 604. 

-Ss. 101 to 104—Landlord and tenant—Occu¬ 
pancy right—Sub-tenants. 

In a suit by plaintiff to eject defendants alleging 
them to be sub-tenants if the latter set up rights of 
occupancy the onus is on them to prove their claim. 

L. R. 3 A. 459 (Rev.). 

-Ss. 101 to 104—l andlord and tenant—Occu¬ 
pancy right. 

The onus of proving that a person derived a perma¬ 
nent right of occupancy from the properietor is on the 
person setting up such right. (1902) 25 M. 507=12 

M. L.J. 119. 

27. Legal necessity. 

-Ss. 101 to 104—Legal necessity—Alienation— 

Onus on alienee. 

In cases of alienations where necessity is pleaded 
it is the duty of the alienee to show the validity of 
the alienation. 65 P.R. 1900, Foil. 117 Ind. Cas. 
905 (Lah.). 

-Ss. 101 to 104—Legal necessity—By restricted 

owner—Onus on alienee—How discharged. 

In a suit on a bond made by a person with restricted 
power of alienation the defendants are not required to 
plead the absence of legal necessity for the borrowing- 
It is for the plaintiffs to allege and prove the circum¬ 
stances which alone will give validity to the mortgage. 
Even though there may not be legal necessity in fact 
the alienee would be equally protected if he honestly 
did all that was reasonable to satisfy himself that the 
required necessity existed. 25 I. A. 183, Foil. 79 Ind. 
Cas. 961=28 C.W.N. 1050=22 A.L.J. 16=1924 
M.W.N. 86=19 M.L.W.1Q7=5 L.R.(P.C.) 19=26 Bom- 
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L.R. 198 = 51 I.A. 145 = 34 M.L.T. 20 = 47 Mad. 181 
= 39 C.L.J. 194 = A.I.R. 1924 P.C. 56 = 46 M.L.J. 172 
(P.C.). 

-Ss. 101 to 104—Legal necessity—Suit for 

declaration as to invalidity—Onus on plaintiff— 
Not*exonerated by defendant’s absence. 

Where plaintiff sues for declaration that a sale- 
deed executed by a member of a Hindu family is 
fictitious and should be set aside, as being executed 
without necessity, the burden of proving his allega¬ 
tions is on him, and the absence of defendant from 
suit, would not relieve him from that burden. The 
granting of a declaration is a matter of discretion of 
the Court though such discretion should be exercised 
only on Judicial Principles. 71 Ind. Cas. 749 = 21 A.L. 
J. 168 = 45 All. 311=4 L.R.A. (Civ.) 380 = A.I.R. 
1923 All. 287. 

-Ss. 101 to 104—Legal necessity—Pre-emptor 

supporting alienation—Onus on him as to neces¬ 
sity—Extent of proof required. 

A pre-emptor cannot stand in a better position 
against the sons than the vendee from father except 
that, being in a less favourable situation than the 
vendee to prove proper enquiry as to the existence 
of necessity or of antecedent debts of tire father, 
less strict proof of enquiry may be required of him. 
The burden of proving their existence, however, is 
not shifted by pre-emption from the transferee to the 
sons, unless the sons were parties to the pre-emption 
decree. 74 Ind. Ca*. 353 = 25 O.C. 388 = 9 O.L.J. 601 
= A.I.R. 1923 Oudh 147. 

-Ss. 101 to 104—Legal necessity—Borrowing— 

High rate of interest—Onus on lender. 

Where the rate of interest is unusally high, the 
burden lies on the mortgagee to prove that there was 
necessity to borrow at so high a rate. 87 Ind. Cas. 
1035 = A.I.R. 1925 Oudh 750. 

-Ss. 101 to 104—Legal necessity—Mortgage. 

Hindu Law—Alienation—Necessity—Mortgage of 
joint property by Manager—Party supporting mort¬ 
gage must prove that conditions imposed were reasona¬ 
ble under the circumstances. 79 Ind. Cas. 35=11 
O.L.J. 415 = A.I.R. 1924 Oudh 378. 

-Ss. 101 to 104—Legal necessity—Hindu 

widow—Dealings with a Hindu widow—Onus on 
person so dealing—Proof of fair rent or price 
alone not sufficient. 

A person who deals with a Hindu widow having a 
limited estate must be aware that he may be called 
upon to establish the facts which justify the transac¬ 
tions under which he claims. 

It is sufficient to say that the mere fact that the 
rent reserved was a fair market rent or the price, 
obtained was a fair market price, cannot alone and 
in themselves be regarded as sufficient. 65 Ind. Cas. 
305 = 20 A.L.J. 22 = 35 C.LJ. 116=1922 M.W.N. 95 = 
26 C.W.N. 322 = 3 P.L.T. 311=24 Bom. L.R. 316 = 
15 M.L.W. 417 = 30 M.L.T. 234 = A.I.R. 1922 P.C. 39 
= 42 M.L.J. 253 (P.C.). 

-S. 102—Legal necessity—Hindu Law—Aliena- 

t'on. 

The burden of proving necessity for an alienation by a 
Hindu widow is on the alinee. 42 Cal. 876 = 42 I.A. 
64 = 17 M.L.T. 115=19 C.W.N. 370=13 A.L.J. 223 = 
2 L.W. 219 = 21 C.L.J. 225 = 28 M.L.J. 565 = 17 Bom. 
L.R. 426= (1915) M.W.N. 511 =27 Ind. Cas. 674 (P.C.). 

-S. 102—Legal necessity—Religious endow¬ 
ment—Mortgage. 

On a mortgage of endowed property the onus of 
proof of necessity is on the mortgagee. 40 Mad. 402 = 
21 M.L.T. 288=32 M.L.J. 369=15 A.L.J. 281 = 1 


P.L.W. 457 = 5 L.W. 759 = 21 C.W.N. 761 = 19 Bom. 
L.R. 456 = 25 C.L.J. 589 = (1917) M.W.N. 437 = 44 
I.A. 98 = 39 Ind. Cas. 659 (P.C.). 

-S.102—Legal necessity—Minor—Joint family, 

If a plaintiff seeks to impose on a minor in a joint 
family any liability as a member of a family partnership 
he must show how the minor’s liability arises. 27 B. 
157, Foil. 56 Ind. Cas. 129 (Nag.). 

-Ss. 101 to 104—Legal necessity—Alienation 

by widow—Proof of legal necessity. 

The onus of proving legal necessity in respect of a 
mortgage executed by a Hindu widow is on the mort¬ 
gagee. But the mortgagee is not bound to see to the 
direct application of the money. (1906) 33 Cal. 1079. 

-Ss. 101 to 104—Legal necessity—Debts, 

legal necessity for—Nature of proof by creditor. 

Where a debt is incurred for legal necessity, a creditor 
discharges his duty if he shows that there was legal 
necessity for the loan and he is not bound to see to 
the application of the money. (1904) 9 C.W.N. 330 
= 32 C. 158. 

-Ss. 101 to 104—Legal necessity—Hindu Law— 

Alienation by father—-Antecedent debt. 

In the case of an alienation by a Hindu father the 
vendee must prove the existence of an antecedent 
debt to validate the alienation. (1902) 4 Bom. L.R. 
587. 

28. Limitation. 

-S. 102—Limitation—Burden to prove that 

action is not barred by time. 

When the defendant pleads limitation, it is for the 
plaintiff to prove the facts which would bring the claim 
within the time prescribed by the statute. It is for the 
plaintiff to show that the cause of action is not barred. 
A.I.R. 1946 Cal. 123 = 49 C.W.N. 810. 

-S. 102—Limitation. 

The burden of proving that an application for 
execution is not transfer ed and F in accordance 
with law is on the applicants. A.I.R. 1931 Sind 160 
= 25 S.L.R. 528=134 Ind. Cas. 1182. 

-Ss. 101 to 104—Limitation—Suit by a minor 

on attaining majority—Onus on him to prove— 
Date of majority. 

It is the duty of the person bringing a suit and 
claiming exception under Limitation Act, S. 8 to 
show that he attained majority within three years of 
the institution of the suit. 121 Ind. Cas. 277 = 
7 O.W.N. 25 = A.I.R. 1930 Oudh 97. 

-Ss. 101 to 104—Pro-note—Two different dates 

of endorsement for same payment—Onus on 
plaintiff to prove the date bringing the suit in 
time. 

Where there are two endorsements on the pro¬ 
missory note as to the same payment of interest 
but the dates of the two differ, and if one is correct 
the suit is in time while if the other is correct, the 
suit is time-barred ; it is the duty of the plaintiff to 
prove that his suit is within time, and to do that he 
must prove that the date bringing the suit in time is 
correct. 104 Ind. Cas. 368 = 6 Bur. L.J. 102 = A.I.R. 
1927 Rang. 255. 

-Ss. 101 to 104—Limitation—Onus on plaintiff 

to prove suit is not barred. 

Where the defendants plead limitation to a suit, 
it is for the plaintiff to prove facts which would bring 
the claim within time. 67 Ind. Cas, 761 = 24 Bom. L.R. 
513= A.I.R. 1923 Bom. 155, 
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-Ss. 101 to 104—Limitation—Suit by minor on 

attaining majority—Onus on him to prove that 
suit is in time. 

In a suit by minor on attaining majority to set 
aside sale by his mother on the ground that she was 
induced by fraud and misrepresentation the burden 
lies on plaintiff to prove that his suit is in time. 70 
Ind. Cas. 984 = A.I.R. 1923 Lah. 254. 

—■—Ss. 101 to 104—Limitation— Prim a facie barred 
—Onus on plaintiff to disprove bar. 

When a suit or an application is on the face of it 
barred it is for the plaintiff or the applicant to satisfy 
the Court of the circumstances which would prevent 
the statue from having its ordinary effect. 36 Cal. 
654, Foil. 74 Ind. Cas. 517=10 O.L.J. 86 = A.I.R. 
1923 Oudh 254. 

-S. 102—Limitation—Onus. 

In a suit for redemption the burden of proving that 
the suit is within limitation lies on the plaintiff. 1 
Lah. 21 = 51 Ind. Cas. 956. 

-S. 103—Limitation. 

The burden of proving that a suit is in time is 
on the plaintiff. (1916) 1 M.W.N. 208 = 3 L.W. 210 = 
33 Ind. Cas. 969. 

-Ss. 101 to 104—Limitation Act. Art. 139 (g)— 

Suit by landlord to eject tenant—Tenant setting 
up adverse possession-—Question when tenancy 
terminated. 

Where a landlord sues his tenant in ejectment and 
the tenant sets up adverse possession, the tenant must 
prove when the tenancy terminated. (1902) 4 Bom. 
L.R. 99=26 B. 442. 


29. Malicious prosecution. 

-S. 103—Malicious prosecution—Innocence— 

Burden of proof. 

In a suit for malicious prosecution, it is incumbent 
on the plaintiff to prove his innocence to justify the 
inference that the prosecution was commenced without 
reasonable and probable cause. 17 C.W.N. 434=19 
Ind. Cas. 24. 

-S. 103—Malicious prosecution—Reasonable 

and probable cause. 

In a suit for damages for malicious search the onus of 
proving want of reasonable and probable cause lies on 
the plaintiff. 20 M.L.T. 303= (1916) 2 M.W.N. 280 = 
31 M.L.J. 772 = 38 Ind. Cas. 823. 


30. Material alteration. 
Ss. 101 to 104—Material alteration. 


Contract originally proposed to bo made by plaintif 
Alteration of contract in name of another—Plaint 
sought to be made liable—Very strong evidence 
necessary to show that plaintiff remained liable despi 
the alteration. A.I.R. 1935 P.C. 93 = 68 M.L.T. 530 
41 M.L.W. 661 = 154 Ind. Cas. 1090 (P.C.). 

-S. 103—Material alteration—Onus. 


-- 

In a suit on a mortgage bond, the burden of pre 
lies on the defendant to show how that particular clau 
was an alteration made subsequent to the execution 
the bemei without the knowledge of the execute, 
lb 354 = 21 Ind. Cas. 79. 

——Ss. 101 to 104—Material alteration—Pro-nn 
Alteration in the figure representing consider 
tion—Onus for plaintiff to prove consideratio 
Plaintiff sued defendant for a certain sum due , 
the promissory note. The defendant denied teki! 


the principal sum mentioned in the promissory note, 
viz., Rs. 1,300, and denied signing the promissory note 
in the form it had assumed when the case was brought. 
He admitted that his signature appeared on the note, 
but said that when he signed it, the only entries vjpre 
the figures Rs. 300 at the top of the paper, and signa¬ 
ture at the bottom. 

Held, that all that the defendant admitted was that 
his signature appeared on the document filed and the 
case to be decided was not whether the plaintiff had 
been proved to have committed forgery but whether 
the plainriff had proved that he lent the Rs. 1,300, to 
the defendant as he alleged and the burden of proving 
this loan rested on the plaintiff. 105 Ind. Cas. 361 = 
5 Rang. 527 = A.I.R. 1927 Rang. 319. 

-Ss. 101 to 104—Material alteration—Erasure 

or interlineation—Person producing the docu¬ 
ment must show when it was made. 

A writing which is intended to be under hand only 
can be altered by erasure or interlineation or otherwise 
before it is signed but it lies upon the party who puts 
the instrument in suit to explain the alteration and 
show when it was made. An alteration made while the 
instrument is in the custody of one party although not 
made with his knowledge or consent has the same 
effect in avoiding the instrument as if made by him, 
on' the principle that he who has the custody of an 
instrument made for his benefit is bound to preserve it 
is its original state. 81 Ind. Cas. 847 = 20 N.L.R. 76 
= A.I.R. 1924 Nag. 250. 


31. Minority. 

-Ss. 101 to 104—Minority. 

Where a document is impigned by a person on the 
ground of his minority, the onus rests upon him to 
show that he had not attained majoirty on the date of 
execution of that document. A.I.R. 1940 Mad. 285= 
1939 M.W.N. 976. 

- Ss. 101 to 104— Minority. 

Suit on mortgage—Plea of mortgagor that he was 
minor at date of execution of mortgage—Onus is upon 
him. A.I.R. 1938 Mad. 959=1938 M.W.N. 938= 
(1938) 2 M.L.J. 775 = 182 Ind. Cas. 312. 

Ss. 101 to 104—Minority. 

The burden of showing that the person was a minor 

on the date when he entered into the contract with 

the plaintiff lies heavily upon person who asserts it. 

no*„ REFERRING ORDER). A.I.R. 1934 All. 406 = 

r 318=56 A. 766=3 A.W.R. 529=149 Ind. 

Cas. 781 (F. B.). 

—-Ss. 101 to 104—'Minority—Representation as 
major Onus of proving him a minor heavy on 

those setting it up.i 

Where a deed is executed £y a person who alleges 
himself to be a major at the time of execution, a 
heavy burden rests upon him or his representatives 
when they set up the defence of minority. 109 Ind. 
3§ 7 = 26 A.L.J. 685 = 47 C.L.J, 628=32 C.W.N. 

f^r 5 °- W - N - 547 = 28 M.L.W. 17=30 Bom. L.R. 
1 346 = A.I.R. 1928 P.C. 152= 55 M.L.J. 88 (P.C.). 

~Ss. 101 to 104— Minority—Defendant pleading 
minority—Onus on him. 

, a su ^ to recover money on a bond executed 
y defendant who pleads minority at the time of 
execution of the bond, the burden of proving minority 
r ° n „ ^ efe ?dant. A.I.R. 1924 All. 730, Foil. 87 Ind. 

1925 4 AU = 6 4 81 AU * 493=6 LR -A. (Civ.) 288-A.I.R* 
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_-Ss. 101 to 104—Minority—Decree against 

minor—Challenged on attaining age—Proof of 
invalidity of proceedings—Onus on minor. 

The contention that if a minor on coming of age 
challenges a decree passed against him on the basis 
of a compromise even though he does not allege in 
what manner the compromise is invalid the burden 
is immediately thrown in the opposite party of esta¬ 
blishing that all proceedings in the suit were regular 
is a very startling one and not borne out by the autho¬ 
rities. 74 Ind. Cas. 964 = 21 A.L.J. 488 = 4 L.K.A. 
(Civ.) 481 = A.I.K. 1923 All. 588. 

_Ss. 101 to 104—Minority—Contract-deed 

alleged to be executed by minor—Onus on party 
setting up the deed to prove competence. 

When the validity of a contract is questioned on 
the ground that the executant is a minor it is for 
the party setting up the deed to establish by prima 
facie evidence that the contract was valid and entered 
into by a person who was competent to do so. 68 Xnd. 
Cas. 814 = A.I.R. 1922 All. 249. 

-Ss. 101 to 104—Minority—Minor acted and 

appeared like major—Onus of proving minority 
on those alleging it. 

It is doubtful whether any heavier burden is laid 
on the plaintiff than that of establishing that the 
plaintiff has good reason to believe the alleged minor 
was of full age. If the minor acted and appeared like a 
major, the burden of proving minority lies on the party 
alleging it and presumably basing its allegation on 
peculiar knowledge. A.I.R. 1922 Lah. 75. 

-Ss. 101 to 104—Minority—No clear evidence 

as to date of birth—Evidence cannot be strained 
to favour. 

Where the burden of proof of minority is on the 
plaintiff and nis witnesses are not exact as to the 
date of his birth their evidence cannot be strained in 
his favour. 86 Ind. Cas. 939 = 9 O.L.J. 35 = A.I.R. 
1922 Oudh 50. 

— S. 102—Minority. 

A person alleging that another svas minor at a parti¬ 
cular date must prove it. 58 Ind. Cas. 196 (Nag.). 

—•—-Ss. 102 and 103—Minority—Onus on person 
pleading. 

Where a person alleges his minority in order to 
escape liability under a mortgage executed by him the 
burden lies upon him to prove that he was a minor M at 
the time the transaction was entered into. 22 O.C. 
162=1 U.P.L.R. (J.C.) 83 = 6 O.L.J. 376 = 53 Ind. 
Cas. 136. 

-S. 103—.Minority—Onus. 

The onus of proving the minority of the executant 
of a deed is on the person asserting it. 45 Cal.909 = 
45 I.A. 97 = 16 A.L.J. 576 = 5 P.L.W. 83=(1918) 
M.W.N. 406=22 C.W.N. 891=8 L.W. 163 = 24 M.L.T. 
62=28 C.L.J. 192 = 20 Bom. L.R. 851 =35 M.L.J. 46 = 
45 Ind. Cas..770 (P.C.). 

— — S. 102—Minority—Necessaries—What must 
be proved and by whom. • 

A plaintiff seeking to recover money for goods 
supplied to the infant must show that the goods were 
suitable to the minor’s condition in life and that the 
infant was not plentifully supplied with such goods at 
the time of sale. 36 Cal. 768=13 C.W.N. 643= 1 Ind. 
as. 724. 


--S. 102— Minority—Onus on person setting up. 

1'he party who comes to tho Court and pleads 
minority must make out his case before the adverse 
party can be required to rebut it. 33 Ind. Cas. 143 
(Mad.). 

—-—Ss. 102 and 103—Minority—Onus. 

It is for the party setting up infancy in the case of a 
contract to prove it. 24 M.L.J. 517 ; 26 B. 109 ; 
8 W.R. 371, Foil. 26 Ind. Cas. 407 (Mad.). 

-Ss. 102 and 103—Minority—Onus of proof. 

When in a suit upon a contract the defendant pleads 
minority at the time of the contract the onus of proving 
that he was of age is on the person who tries to enforce 
the contract. 1 O.L.J. 366 = 25 Ind. Cas. 648. 

—■—-S. 102—Minority—Safe by minor—Burden 
on vendees. 

In the case of a minor's sale, the vendees must prove 
that they were deceived by the minor's misrepresenta¬ 
tions and that they were ignorant of the real state of 
affairs. 31 All. 21 = 1908 A.W.N. 267 = 5 A.L.J. 674 
= 1 Ind. Cas - 562. 

--Ss. 101 to 104—Minority, plea of, by executant 

of mortgage that he was a minor. 

In a suit for foreclosure one of the defendants 
contended that he was a minor at the date of executing 
the mortgage, and so not competent to enter into a 
contract. Held, that the burden of proving the 
validity of the contract lay on the plaintiffs in the first 
instance. 6 A.L.J. 693. = 2 Ind. Cas. 839. 

32. Mortgage. 

— — Ss. 101 to 104—Mortgage of Joint Hindu 
family property. 

The burden remains h< avily upon the mortgagee to 
establish compliance with the conditions under which 
the Hindu Law permits the interest of the minor mem¬ 
bers to be taken from them. A.I.R. 1940 P.C. 145 = 
44 C.W.N. 1013=1940 M.W.N. 949=1940 A..L.J. 667 
= 72 C.L.J. 136=1940 A.W.R. 114 = 52 M.L.W. 669 
= 1940 O.W.N. 1180 = 42 Bom. L.R. 1144 = 1.L.R. 
(1940) Kar. P.C. Sup. 232=189 Ind. Cas. 433 = 6 B.R. 
870. 

-Ss. 101 to 104—Mortgage—Plaintiff mortga¬ 
gor claiming muafi rights mortgaged by him to 
be inalienable. 

Where the plaintiff had represented to the defendant 
that he held muafi rights in certain villages which he 
was entitled to mortgage and which, in fact, he did 
mortgage, the onus in a suit challenging the mortgage 
is upon the plaintiff to prove that these rights are 
inalienable. A.I.R. 1949 All. 373=1949 A.L.J. 420 = 
1940 A.W.R. 397 = 1940 O.W.N. 950 = I.L.R. (1940) 
All. 603=190 Ind. Cas. 3=1940 R.D. 452. (F.B.). 

——Ss. 101 to 104—Mortgage—Subrogation. 

The onus to prove that there was an agreement to 
keep the mortgage alive is on mortgagee or vendee. 
A.I.R. 1939 Mad. 949=1939 M.W.N. 952=(1939) 2 
M.L.J- 533=50 M.L.W. 618=189 Ind. Cas 435. 

-Ss. 101 to 104—Mortgage—Suit for redemp¬ 
tion. 

In a suit for redemption, prima facie proof in 
support of the plaintiff’s claim for redemption must be 
forth coming. Where there is no evidence in support 
of the plaintiff's claim in respect of the alleged mort¬ 
gage and the particulars thereof, the claim for icdemp* 
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tion must inevitably fail. A.I.R. 1931 Oudli 378 = 

8 O.W.N. 732 = 7 Luck 94 = 132 Ind. Cas. 793. 

——Ss. 101 to 104—Mortgage—Redemption— 
Piea of extinction by sale—Onus on mortgagee. 

Where once a mortgage has been admitted the onus 
is on the mortgage to show that the mortgage has been 
extinguished by subsequent sale. 122 Ind. Cas. 31(5 = 
1930 A.L.J. 292 = 32 Bom. L.R. 380 = 31 P.L.R. 145 = 
31 M.L.W. 321 =11 Lah. 199=57 I.A. 86 = A.I.R. 1930 
P.C. 91= 51 C.L.J. 518 = 59 M.L.J. 53. (P.C.). 

-Ss. 101 to 104—Mortgage—Redemption-Onus 

on plaintiff to prove subsistence of mortgage. 

In a suit for redemption, the onus is on the plaintiff to 
prove mortgage he set up, i.e., that it was still subsist¬ 
ing. 95 Ind. Cas. 945 = 8 O.L.J. 401. 

•-Ss. 101 to 104—Mortgage—Representation by 

mortgagor—Auction-purchaser with knowledge 
of defect—Protected. 

When a person mortgages a property falsely repre¬ 
senting it as his own, and after inheriting it sub- 
sequent'y, claims to recover the same, contending 
that he had no right to mortgage it, the auction- 
purchaser gets a good title even if he had knowledge of 
the facts provided the mortgagee was unaware. 70 
Ind. Cas. 385 = 27 C.W.N. 943 = 36 C.L.J. 78 = A.I.R. 
1922 Cal. 542. 

—S. 102—Mortgage—Operation of. 

A person, setting up a condition that a registered 
mortgage deed should not operate till the whole 
consideration money is paid, must prove it. 1 Pat. 
L.W. 250=2 Pat. L.J. 168 = 38 Ind. Cas. 877. 

-Ss. 102 and 103—Mortgage—Suit for redemp¬ 
tion—Burden of proof. 


If the defendants admit previous mortgage but allege 
subsequent sale, the onus is shifted on to them to 
prove ownership by sale when they produce and prove 
revenue records in their favour, the onus is re-shifted 
to the plaintiffs, who must prove their case. 81 Ind. 
Cas. 336 = A.I.R. 1923 Lah. 243. 

-Ss. 101 to 104—Mortgage—Larger sum claim¬ 
ed—No burden on plaintiff to prove right to 
redeem. 

The plaintiffs sued to redeem a mortgage. The 
defendant admitted the mortgage but pleaded that 
the mortgage amount was more than that alleged by 
the plaintiffs. 

Held, that no burden lay on the plaintiff to prove 
his right to redeem on payment of the lesser amount. 
70 Ind. Cas. 911=4 U.B.R. 114=1 Bur. L.J. 248= 
A.I.R. 1925 Rang. 24. 

-Ss. 101 to 104—Mortgage—‘ Neerozhikka Olti 

Kanom '—Onus of proving it is irredeemable is 
on party alleging it. 

The person setting up the plea that a mortgage is 
irredeemable must prove that it is so. There is 
nothing in books on Malabar Law to show that the 
tenure Neerozhikka Otti Kanom is irredeemable. 
70 Ind. Cas. 20=1923 M.W.N. 76=16 M.L.W. 930 = 
A.I.R. 1922 Mad. 185 = 42 M.L.J. 350. 

• 

-Ss. 102 and 103—Mortgage—Redemption— 

Onus. 

Where both plaintiff and defendant relied only on 
one mortgage and the only question is whether it is 
subsisting O’ - not the burden of proof is on the defendant 
as he must be deemed to be aware of the date of the 
transaction. 26 A. 313 ; 1 A. 117 ; 38 All. 540, Foil. 
1918 M.W.N. 139=7 L.W. 284=44 Ind. Cas. 447. 


The burden of proof in a suit for redemption where 
the plaintiff is out of possession is cast heavily upon 
him, however weak the defence might be. 9 Bur. L.T. 
57 = 31 Ind. Cas. 885. 


-Ss. 102 and 103—Mortgage—Redemption— 

Title to redeem—Onus. 

The plaintiff in a suit for redemption must show a 
subsisting title. 12 A.L.J. 769=25 Ind. Cas. 353. 

—-—S. 103—Mortgage—Redemption suit—Onus 
of proof. 

In a redemption suit, the plaintiff must first prove 
the mortgage, and if he has given proof thereof, the 
burden shifts to the defendant to prove that the 
relationship has ended. 20 Ind. Cas. 29 (All.) 


-Ss. 102 and 103—Mortgage—Redemption suit. 

In a suit for redemption, the onus is on the plaintiff 
to prove the initial mortgage. 6 Bur. L.T, 131 =20 Ind 
Cas. 666. ' 


* * 01 T —Mortgage—Subsistence 


mortgage—Initial onus on mortgagor—If mor? 1 
gage is admitted—Onus shifts mortgagee tn 
prove subsequent sale. s 


-Ss. 101 to 104— Mortgage—By karta —Onus 

on mortgage to prove validity. 

in a suit by the mortgagee on a mortgage executed 
by the Karta ol a joint family the onus is on the 
mortgagee to prove that the mortgage was a valid one. 
61 Ind. Cas. 20 = 2 P.L.T. 318=6 P.L.J. 256=A.I.R. 
1921 Pat. 99. 

-S. 103—Mortgage—Ownership of properties 

included in—Onus. 

In a suit between the mortgagee and a third party 
the onus of proving that the properties comprised in 
the mortgage-deed belong to the mortgagor lies upon 
the mortgagee. 17 Bom. L.R. 49=27 Ind. Cas. 47 8. 

--S. 102—Mortgage—Conditional sale—Onus. 

Sale of property followed by agreement to re¬ 
purchase within a specified time may be a kind of 
mortgage, but the onus of proving that the transaction 
does amount to a mortgage lies on the party asserting. 

10 Bur. L.T. 4=35 Ind. Cas. 336. 

* S. 102—Mortgage—Possession—Burden of 
proof. 


Plaintiffs alleged that certain trees had been mort¬ 
gaged by then ancestor to the predecessors-in-title of 

the defendants. e OI 

t i ie °, nus of proving that the mortgage subset* 
at the date of suit, lies on plaintiffs in the Lft instant 


Burden of proving a transaction giving possessioi 
to the mortgagee of property which was previously 
mortgaged to him without possession, lies on th< 
mortgagee ; it may be shifted by proof of a report o: 
sale made to the Thugyi or other relevant facts. *■ 
L.B.R. 40=2 Ind. Cas. 535. 
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_S. 102—Mortgage—Usufructuary mortgage 

after simple mortgage of same property—Mort¬ 
gagee setting up sale in his favour—No mutation 
of names. 

The burden of proof in a case where an usufructinry 
mortgagee coming in aftc a simple mortgage of the 
same property in favour of another sets up a sale in Iris 
favour but has not obtained mutilation of names is 
heavily on the person|setting up a sale. 22 Ind. Cas. 
806 (L.B.). 

-Ss. 102 and 103—Mortgage—Discharge- 

Onus. 

In a suit by a mortgagee for recovery of the mortg ige- 
money, the onus of proving a discharge is on the mort¬ 
gagor. 30 Ind. Cas. 32 (Cal.). 

-Ss. 101 to 104—Mortgage—Discharge. 

Mortgaged lands leased to mortgagee does not 
necessarily discharge mortgage. L.R. 4 A. 43 (Rev.). 

—Ss. 101 to 104—Mortgage by widow—Legal 
necessity, proof of—Lapse of time—'Quantum of 
proof. 

Lapse of time is an element of consideration : i t may 
absolve the mortgagee from the high standard of proof 
that would be required in relation to a recent transac 
tion, but it cannot dispense with the necessity for 
some proof, or create a bar to redemption on payment 
of all that is legally due. (1902) 4 Bom. L.R. 465. 

--Ss. 101 to 104 —Mortgage—Redemption suit— 

Usufructuary mortgage—Fact how much debt 
has been repaid. 

The mortgagor must, in taking accounts between 
him and the mortgagee, prove how much debt has 
been repaid. (1902) 4 Bom. L.R. 42 = 26 B. 363. 

——Ss. 101 to 104—Mortgage—Fraud—Collusion 
—Auction-purchaser from mortgagee. 

In a suit on a mortgage where collusion and fraud ar e 
pleaded by a subsequent auction-purchaser of the 
mortgaged property, the onus is upon the plaintiff to 
prove that the transaction was perfectly genuine and 
free from taint or fraud. (1900) 5 C.W.N. 403. 

• 

33. Nature of transaction. 

- >Ss. 101 to 104 —‘Nature of transaction.—‘Where 

the terms of a document show that it was a sale-deed, 
the burden is on him who contends it was a mortgage- 
deed to prove it. A.I.R. 1934 Nag. 18=149 Ind. 
Cas. 354. 

—‘Ss. 101 to 104—Nature of transaction— Onus. 

The burden of proof is on the plaintiff who seeks to 
give to a purchase a different meaning and complexion 
from those which it boars on its face. This burden 
must be strictly discharged ; in other words, the 
plaintiff, in order to succeed, must put the Court in 
possession of legal and satisfactory evidence, and it will 
not suffice to point to matters of suspicion or even to 
plausible conjecture. (1905) 7 Bom. L.R. 293. 

34. Negligence. 

—Ss. 101 to 104—Negligence. 

A company instituted a suit on the basis of a 
continuing guarantee entered into by certain persons 
for the due performance of his duties by one G while 
in company's service: 


II?ld, that the burden was upon the company to 
prove that G had been guilty of such lack of diligence 
and faithfulness as caused a loss to the company and 
thereby constituted a breach of the agreement of 
guarantee. Tlu: company could not be allowed to cast 
the blame on a servant who was plainly unfitted or to 
exact from him a standuid of diligence and faithfulness 
to duty which could be expected only from a much 
m ire highly pai-l servant. A.I.R. 1937 Rang. 37 = 
167 Ind. Cas. 292. 

--Ss. 101 to 101—Negligence—Collections of 

rents—Negligence alleged—Onus on party alleg¬ 
ing. 

In a suit by a thekadar against las joint tliekadar 
entrusted with collection of rent and keeping accounts 
in which the plaintiff seeks to make the defendant, 
liable not only for the profits which the latter has 
actually collected but for those which through gross 
negligence or misconduct he has omitted to collect, 
the burden of proving such negligence or misconduct 
rests in the first instance on the plaintiff. 99 Ind. Cas. 
185 = 3 O.W.N. (Sup.) 271=8 L.R.A. (Rev.) 
31= A.I.R. 1927 Oudh 90. 

--Ss. 101 to 104—Negligence Bailment—Proof 

of care. 

The burden of proof lies on the bailee to show that 
care as a man of ordinary prudence would have 
exercised, was duly exercised by him in respect of 
goods entrusted to him. 22 Mad. 524, Foil. 74 Ind. 
Cas. 18 = 1 Bur. (L.J.) 132 = A.I.R. 1923 Rang. 74. 

—S. 102—Negligence—Onus. 

Where there is damage due to a dangerous article 
(i.e.) a gas plant, which is defectively installed, the 
onus of proving absence of negligence is in the person 
relying on it. 14 C.W.N. 151 = (1909) A.C. 640 = 79 
L.J.P.C. 13 = 5 Ind. Cas. 64 (P.C.). 

-Ss. 101 to 104—Negligence—Railway Com* 

puny—Dangerous goods—Explosion—Death. 

In a suit against a Railway Company for damages for 
the death of a person caused by the explosion of 
dangerous goods permitted to be carried in a Railway 
carriage by passengers, it is for the plaintiff to make 
out negligence on the part of the Railway Company, to 
show t-hat the Company or its servants know or 
ought reasonably from the appearance of the parcels 
to have known that dangerous goods were being 
carried ; it is not for the Railway Company to prove 
that they were not guilty of any negligence. (1901) 
5 C.W.N. 449=11 M.L.J. 156 = 3 Bom. L.R. 293 = 
28 C. 401=28 I.A. 144 (P.C.). 

35. Negotiable Instruments. 

— —Ss. 101 to 104—Negotiable Instrumnets— 
Hundi not presented for payment—Loss sustained 
by drawer—-Onus heavy on payee to disprove 
loss. 

Where a hundi is not presented for payment and 
the drawer withdraws the money after many days 
the burden of proof lies heavily on the payee to prove 
that the drawer did not suffer any loss, and the cir¬ 
cumstances will be very exceptional in which lie could 
prove hat the drawer could not possibly have 
suffered any damage and burden is certainly not 


i 
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discharged by the oral admission of the defendant 
drawer that some time or other subsequently he got 
back his money. 88 Ind. Cas. 915=6 L.R.A. (Civ.) 500 
= 23 A.L.J. 661 =A.I.R. 1925 All. 811. 

-- S. 103—Holder in due course—Negotiable 

instrument. 

Where the plaintiff established that negotiable 
instruments were caught hold of, by another by fraud, 
the onus of proving that he became the holder in due 
course lies upon the defendant. 36 Cal. 239=1 Ind. 
Cas. 929. 

—•—S. 103—Negotiable instrument—Holder in 
due course—Burden of proof. 

The holder of a bill of exchange which is proved to 
have been obtained originally for unlawful considera¬ 
tion must prove that he is a holder in due course and 
therefore in a better position than his transferrer. 15 
Bom. L.R. 333=19 Ind. Cas. 789. 

-Ss. 101 to 104—Negotiable instrument—• 

Hundi—-Suit by one of two joint endorsees of 
hundi for declaration that half the consideration 
was payable to himself—Allegation of grant in 
writing the endorsement made by the other joint 
endorsee. 

One Mathura, as the ►payee of a hundi .endorsed it 
over to Hira Lai and Ganga Bakhsh. Hira Lai and 
Ganga Bakhsh in turn endorsed the hundi in favour of 
Keshal Deo. Keshal Deo paid half the money due on 
the hundi to Ganga Bakhsh, but refused_to pay the 
the other half to Hira Lai without the - consent of 
Ganga Bakhsh. Hira Lai ^accordingly sued Ganga 
Bakhsh and Keshal Deo, claiming a declaration that 
he was entitled to the other half of the money due on 
the hundi. Ganga Bakhsh set up a defence that the 
joint endorsement had been made fraudulently and 
that he alone was really entitled to the whole of tha 
money. Held, that under the circumstances of the 
case, especially as Ganga Baksh had joined in endorsing 
the hundi over to Keshal Deo, it was for Ganga Bakhsh 
to prove affirmatively the fraud set up by him and 
not for Hira Lai to show that no fraud had been 
committed. 1901 A.W.N. 17. 

36. Notice. 

——Ss. 101 to 104—Notice. 

Where in an action for specific performance of the 
contract for sale of immovable property the prior con¬ 
tract is established in plaintiff's favour, then the 
defendants who claim as subsequent transferees from 
the owner must prove that they are bona fide pur¬ 
chasers and that they had no notice of the contract 
in favour of the plaintiff. A.I.R. 1934 Pat 518=15 
P.L.T. 469=1 B.R. 626=156 Ind. Cas. 558. 


-S. 102—Notice—Specific performance of pai 

Where a person claims to be a transferee for vah 
without notice of the original contract, the burden li 
upon him to prove that he fulfils that charartp 
A.I.R. 1933 Cal- 98 = 57 C.L.J. 1=36 C.W N 1002 
141 Ind. Cas. 708. ’ ‘ WK)Z: 


-S. 102—Notice —Bona fides of purchaser 

Under S. 27. Specific Relief Act, the burden of 
proving that the subsequent purchaser had no notir* S 
the prior agreement to sell is on the purchaser a t 
1932 Mad- 71=34 M.L.W. 669=134 Ind Cas 1211 


——Ss. 101 to 104—Notice. 

When once the plaintiff has proved an agree¬ 
ment to sell arrived at between him and the 
vendor, it is for the vendee, in order to defeat 
the plaintiff's claim, to probe that ; he paid the 
money to the defendant-vendor under the sal e-deed 
in his favour in good faith and without notice of the 
prior contract. A.I.R. 1931 Lah. 227=12 Lah. 328 
= 32 P.L.R. 40=131 Ind. Cas. 289. 

——Ss. 101 to 104—Notice. 

In respect of movable property possession is 
a symbol of title and if a person, who has 
accepted a hypothecation of movable property 
without obtaining possession, seeks to enforce his 
right as a prior encumbrancer who has obtained- 
possession of property hypothecated to him and has 
sold the goods in execution of a decree, it is incumbent 
upon the prior encumbrancer to satisfy the Court that 
subsequent encumbrancer had notice of the charge to 
which the first encumbrancer was entitled. In'the 
absence of proof by him that such subsequent encum¬ 
brancer had notice of the prior charge, he is not 
ntitled to receive in priority to the subsequent 
encunbrancer, any part of the sale proceeds. A.I.R. 
1931 Rang. 201 = 9 Rang. 182 = 131 Ind. Cas. 723. 

—-Ss. 101 to 104—-Notice—Asence of notice—- 
Must be alleged and proved. 

The defence of a purchase without notice i9 one 
which ought to be specifically alleged as well as proved 
by one who relies upon it: 42 Cal. 625, Foil. 110 
Ind. CiS. 526=7 Pat. 584 = 9 P.L.T. 743=A.i.R. 1928 
Pat. 587. 


—-Ss. 101 to 104—-Notice—-Onus on person 
setting up notice—-Other circumstances than 
mere registration must be proved. 

Registration by itself is no notice. There must 

be other circumstances in the case from which the 

Court could come to the conclusion that the subsequent 

purchaser had notice of the prior registered agreement 

and the burden of proof lies on the person setting up 

“2fe- 73 Ind- Cas. 231=25 Bom. L.R. 375=A.I.R. 
1923 Bom. 410. 


^s. 101 to 104—Notice—Prior mortgage— 
Onus on purchaser to prove he had no notice of. 

a subsequent purchaser of property pleads 
hat he had no notice, of a prior mortgage thereon. 

Held, that the onus is on him to prove it. This 
rue applies equally in the case of movable property 
and immovable property. 75 Ind. Cas. 328=2 Bur. 
L.J. 63=A.I.R. 1923 Rang. 153. 

tor S umcnT^Prlority ReaiStered °“ d unre e lstered 

a oTko burdan of proving that a person claiming under 
. et l ue nt registered document has no priority over 
hv Cla l r 2f n ? under a prior unregistered document 
by r e ag°n of the former having had notice of the latter’s 
title, is on the party alleging such notice.25 M. 1, Foil. 
19 9-L.J. 352=18 C.W.N. 657=20 Ind. Cas. 195. 

to 104—-Notice to quit—-Service of. 

tenanVmn^f 0 ^ a suit for ejectment against his 
fiprv h n - at J? rove *kat a va bd notice to quit has been 
B 360. thetenant - (1901) 4 Bom. L.R. 58=26 
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37. Objection to onus. 

-Ss. 101 to 104—Objection to onus—Cannot be 

made at a late stage. 


W.N. 207 = I.L.R. (1940) Kar. (i 1 . C.) 24 - 223 
lad. Cas. 394=1946 A.L.J. 228 = 81 C.L.J. 197 = 
50 CAV.N. 477' = (1946) 2 M.L.J. 98 = 59 M.L.W. 2<>8 
= 1946 AI.W.N. 389 (1\C.). 


A party accepting the onus without demur cannot 
object at a late stage saying that burden was wrongly 
put on them. 120 Ind. Cas. 168 = 31 P.L.R. 481 = 
A.I.R. 1930 Lah. 213. 

—.—S. 103—Objection to Onus—Waiver. 

Where burden of proof with respect to certain fact 
lies on the defendant, but the plantiff without waiting 
for defendant’s evidence takes upon himself to prove it, 
he cannot subsequently say that the defendant did not 
discharge his burden. 10 Ind. Cas. 223 (All.). 

-Ss. 101 to 104—Objection to onus—Objection 

heard of for the first time—Authority. 

Although it is no ground for holding that an objcc s 
tion has no force merely because one of the kind ha 
never been heard of before, it lies on the objector to 
substantiate his objection by some authority. (1902) 
7 C.W.N. 249 = 30 C. 36. 

38. Omission to discharge onus. 

--Ss. 101 to 104—Omission to discharge onus— 

Burden of proof—-Inference—Suit in ejectment 
—Plaintiff unable to prove title through lapse of 
time—Lapse of time not due to default of defendant 
but due to default of plaintiff—Inference in favour 
of plaintiff’s title cannot be drawn. 

Under a perpetual grant of lands made in favour of 
the heirs of A, each heir was to hold for life only and 
on the death of an heir the next heir of A was to take 
as such heir and not as heir of his predecessor. M was 
great niece of A. In a suit for ejectment by the plain¬ 
tiffs who were the heirs of M it was alleged by them 
in support of their title that on A.’s death in 1842, M 
as A.’s hqir entered into possession of his estate. The 
allegation was disputed by the defendants who were 
the successors of auction-purchasers of the property 
sold in execution of a mortgage decree passed against 
M. The evidence produced by the plaintiffs did not 
prove that M was an heir of A. It was argued that at 
such a distance of time reasonable inferences should be 
drawn in favour of the plaintiffs : 

Held, that though lapse of time might have pre¬ 
judiced the chances of the plaintiffs in proving their 
case, it might well also have prejudiced the defendants 
in resisting the claim, and the lapse of time was 
certainly not due to any default on the part of the 
defendants or their predecessors. The appellants were 
not so free from criticism. The son of M made no 
effort to support his claim during the 12 years in Much 
he survived her, and his son did nothing during the 29 
years in which he survived his father, and the plain¬ 
tiffs who were his sons themselves did nothing until 
the expiration of nearly 12 years from the date when 
their alleged title accrued. There was, therefore, noth- 
mg in the circumstances of the case which would 
justify drawing any inference which might relieve the 
plaintiffs of any part of the burden of pro-zing their 
title. A.I.R. 1946 P.C. 59 = 48 Bom. L. R. 430 = 1946 
A.W.R. (P.C.) 94=1946 O.A. (P.C.) 94=1946 Oudh 


—S. 101—Omission to discharge onus. 

Plaintiff (who was a minor) seeking to get the decree 
set aside on the ground that liis mother (guardian ad- 
litem) was in collusion with the mortgagee—Mother 
filing her written statement but not appearing to 
substantiate the same : 

Held, the burden of proving the collusion was on the 
plaintiff and it was not discharged merely by showing 
that the mother did not appear to substantiate her 
statement. A.I.R. 1937 Mad. 816 = 46 M.L.W. 255 
= (1937) 2 M.L.J. 236=1937 M.W.N. 1290=173 Ind. 
Cas. 537. 

-Ss. 101 to 104—Omission to discharge- 

onus—Burden of proof on pleadings and burden 
of rebutting prima facie case—Distinction. 

The burden of proof on the pleadings which remains 
constant is different fiom the burden of proof as it is 
used in the more restricted sense of the burden of 
adducing cogent evidence in rebuttal of prima facie 
case made out by one’s opponent. If, in adducing 
such rebutting evidence, a doubt is created in the mind 
of the Court as to which version to accept, then the 
party on whom the burden of proof on the pleadings 
rests has failed to discharge that burden ; but if having 
established a prima facie case on the pleadings, such 
prima facie case remains unanswered, or if the answer 
given is such as to fall short of creating any serious 
doubt in the mind of the Court, then the burden of 
proof on the pleadings has been discharged. A.I.R. 
1937 Rang. 276=14 Rang. 704=170 Ind. Cas. 471. 

-Ss. 101 to 104—Omission to discharge onus— 

Party on whom onus lies not producing sufficient 
evidence to discharge it. 

A party on whom the onus lies may take advantage 
not only of evidence adduced by him, or on his behalf, 
but also of any fact or circumstance in his favour 
appearing in the evidence adduced by, or on behalf of, 
the other party. But when the entire evidence on both 
sides has been brought before the Court, the party on 
whom the onus primarily rests but who has failed to 
adduce evidence sufficient to discharge the onus can¬ 
not augment his case by the mere weakness of the 
evidence adduced by the adverse party although 
nothing transpires in such evidence which lends support 
to the case which he seeks to make out. A.I.R. 1936 
Rang. 170=1938 Rang. L.R. 323 = 162 Ind. Cas. 247. 

-Ss. 101 to 104—Omission to discharge onus— 

Suit for refund of money paid under contract— 
Dfendant admitting receipt of money as damages . 

The plaintiffs sued foi specific performance of a con¬ 
tract and in the alternative for recovery of the earnest 
money paid to the defendants. The defendants denied 
the agreement but admitted that they had received a 
certain amount from the plaintiffs by way of compen¬ 
sation fo. injury caused to their land by the plaintiffs. 
The Court found that there was uo contract and no 
money passed under the contract. On appeal, it was 
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contended that as the defendants had admitted receipt 
of a certain amount, the onus was on the defendants to 
prove how they obtained it; 

Held, that the plaintiffs were not entitled to insist 
od the defendants proving how they got the money and 
as they had failed to prove the case set up in the plaint, 
the suit was rightly dismissed. A.I.R. 1932 Cal. 39 = 
54 C.L.J. 110=134 Ind. Cas. 921. 

-Ss. 101 to 104:—Omission to discharge onus— 

Evidence not leading to any particular inference— 
Party on whom burden lies fails. 

Where the Court has to depend upon probabilities 
based on certain facts which do not lead to one conclu¬ 
sion,'the Judge is entitled to draw inferences from the 
facts proved before him, but the inferences must be 
such as could be legitimately drawn from the facts. If 
the facts are such that no reasonable man could draw a 
particular inference from them or if the particulai infer¬ 
ence is such as to be equally consistent with non-liabi¬ 
lity and with liability, then the party who relies on 
the inference to discharge the onus of proof of esta¬ 
blishing liability fails. 52 C.L.J. 235 = 35 C.W.N. 133 
=A.I.R. 1930 Cal. 815. 

-Ss. 101'to 104—Omission to discharge onus— 

Inability to prove the basis of claim—No excuse 

The mere inability to prove a tiring, on proof of 
which alone he can succeed, cannot possibly be regarded 
as a ground for granting relief to the plaintiff. 108 
Ind. Cas. 758 (Mad.). 

-Ss. 101 to 104—Omission to discharge onus— 

Facts proving either way—Onus not discharged. 

The onus of proof is not discharged by producing 
evidence which is just as consistent with the allegation 
of the party on Whom the onus of proof lies as with 
the denial of the opponent. 101 Ind. Cas. 119 = 8 
P.L.T. 578 = A.I.R. 1927 Pat. 225. 

-Ss. 101 to 104—Omission to discharge onus— 

Facts proving either way—Onus not discharged. 

Where the undoubted evidence is consistent both 
with the i allegation of the plaintiff as with the denial of 
the defendant, the plaintiff must fail. 67 Ind. Cas. 
451 = A.I.R. 1923 Pat. 165. 

--S. 102—Omission to discharge onus—Effect 

of. 

Where both parties can produce evidence concerning 
the existence oi non-existence of a particular fact, the 
party upon whom the buiden of proof lies, doe not 
dischaige that burden by showing that the other side 
could equally have proved the contrary. 1 Pat. L.T. 
535 = 58 Ind. Cas. 303. 

-Ss. 101 to 104—Omission to discharge_■ 

Prima facie case—Weakness of adversary’s case. 

The party on whom the onus of proof lies mu'st in order 
to succeed establish at least a prima facie case. He 
cannot on failure to do so take advantage of the 
weakness of his adversary’s case. (1908) 7 CL T* 
586 = 12 C.W.N. 761=35 Cal. 1051. 


-Ss. 101 to 103—Omission to discharge dnus— 

Over statement of claim —Burden of proof. 

* 

A plaintiff is bound to prove his own title and cannot 
succeed on the weakness of the defendant’s case. 
The fact that the defendant has set up an exaggerated 
statement of his own claim will not affect the duty of 
the plaintiff to prove that his own claim is not over¬ 
stated. If it appears that both parties had over¬ 
stated their rights that will be no reason for making 
the defendant alone suffer and for giving the plaintiff 
more than he has proved himself entitled to. (1903) 
5 Bom. L.R. 225. 

39. Onus immaterial. 

- S. 101 —Onus immaterial—All relevant evi¬ 
dence given. 

The question of onus of proof is of no importance if 
all the relevant evidence has been given. A.I.R. 1950 
P.C. 25. 

-S. 101— Onus of proof immaterial—Both sides 

adducing evidence. 

If each side has adduced evidence, the question of 
onus of proof loses all the great importance which at 
one stage it had, and would only resume its importance 
if on considering the evidence as a whole—irrespective 
of which side adduced it —the Court is left in reasonable 
doubt on any material question. I.L.R. (1945) 1 Cal. 
565=80 C.L.J. 297. 

-Ss. 101 to 104—Onus immaterial—Parties 

leading all evidence in support of their conten¬ 
tions—Question of onus is not of importance. 

The question of onus is of no or very little impor¬ 
tance at the stage of appeal when the parties have led 
all the evidence which they wished to adduce in support 
of their respective contentions. A.I.R. 1946 Lah. 450 
= 48 P.L.R. 187=223 Ind. Cas. 505. 

-Ss. 101 to 103—Onus immaterial. 

When the entire evidence is before the Court the 
discussion as to the onus of proof is purely academical. 
Onus however is a determinant factor when there is no 
evidence or the evidence is so evenly balanced that the 
Court can come to no definite conclusion. A.I.R. 1948 
Nag. 84 = 1.L.R. (1945) Nag. 892 = 1945 N.L.J. 630. 

*-S. 102—Onus immaterial—Evidence adduced 

on both sides. 

No question of onus of proof arises where both parties 
have adduced evidence and the only question is as to 
whether upon the evidence so produced the case set 
up by one of the parties has or has not been established! 

A.I.R. 1944 Oudh 162 = 1944 O.W.N. 83=^1944 A.W.R* 
(C.C.) 27=20 Luck. 108. 
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_S. 101—Onus immaterial—Both parties leading 

evidence—Onus is immaterial. 

Where both parties have led evidence to prove their 
cases, and the lower Courts have come to the conclu¬ 
sion after appreciating that evidence, there is no ques¬ 
tion of the finding being vitiated by any erroneous 
placing of the burden of proof. A.I.R. 1943 Bom. 
113=45 Bom. L.R. 191 - 206 Ind. Cas. 421. 


-S. 101—Onus immaterial—Only when evidence is 

balanced, question of onus arises. 

Onus as a determining factor of the whole case, can 
only arise if the tiibunal finds the evidence pro and 
con so evenly balanced that it can come to no conclu¬ 
sion. Then the onus will determine the matter. But 
if the tribunal, after hearing and weighing the evidence, 
comes to a determinate conclusion, the onus has nothing 
to do with it and need not be further considered. A.I.R. 
1943 Sind 192 — I.L.R. (1943) Kar. 263-211 Ind. 


Cas. 99. 

-S. 101—Onus immaterial—All evidence on record. 

It is academic to argue the question of burden of 
proof at a stage whciTall the evidence is on record. 
A.I.R. 1941 Rang. 108 = 1940 Rang. L.R. 659 = 194 


Ind. Cas. 270. 


-Ss. 101 to 104—Onus immaterial. 

Where the parties have led all the evidence the ques¬ 
tion of onus is of no importance. A.I.R. 1940 Lah. 
336 = 190 Ind. Cas. 466. 


-Ss. 101 to 104—Onus immaterial. 

When the entire evidence on both sides is once before 
the Court, the debate as to onus is purely academical. 
A.I.R. 1940 Rang. 181 - 1940 Rang. L.R. 562 = 192 
Ind. Cas. 49. 

-Ss. 101 to 104—Onus immaterial. 

If the evidence has all been recorded, it does not 
matter much who was called upon to begin but it mat¬ 
ters a great deal upon whom the burden of proof is 
placed when the Courts come to consider who has 
proved his case. A.I.R. 1940 Rang. 170 — 189 Ind. 
Cas. 715. 

-Ss. 101 to 104-Onus immaterial—Both parties 

producing evidence—Defendant, if can ask Court to 
decide case on evidence of plaint iff alone without looking 
at his evidence. 

There can be no question of any decision on the basis 
of onus of proof where both the parties produce evi¬ 
dence. It is the duty of the Court to arrive at a correct 
finding on the whole evidence before it. It is. how¬ 
ever, open to the defendant, not to lead any evidence 
where the onus is upon the plaintiff but, after having 
gone into evidence, he cannot ask the Court not to 
look at and act on it. If the defendant does not pro¬ 
duce any evidence and the plaintiff fails to discharge 
the burden that lay on him, his suit would fail, as 
there is nothing else on which the Court may record 
any finding. A.I.R. 1939 All. 257 = 1939 A.L.J. 94 
= I.L.R. (1939) All. 454 = 1939 A.W.R. 184 - 181 
Ind. Cas. 945 = 1939 R.D. 157. 


guous that a definite conclusion 
rc.'Ort to it. A.I.R. 1938 Cal. 
— 175 Ind. Cas. 610. 


is impossible without 
284 66 C.L.J. 324 


-Ss. 101 to 104—Onus immaterial—Full oppor¬ 
tunity of placing all evidence—-Onus. 

The question on whom the initial onus lay is oi no 
importance, where the parties have had full oppor¬ 
tunity of placing all evidence in support of their res¬ 
pective cases. A.I.R. 1936 Cal. 22 = 61 C.L.J. 369 
= 39 C.W.N. 1270 - 160 Ind. Cas. 691. 

-Ss. 101 to 104—Onus immaterial. 

Where both parti- - had led evidence bearing on the 
point which has been c 'iviullv eonsidued by tlie Judge, 
the question of turns is of no particular importance. 
A.I.R. 1936 Lah. 1016- 39 P.L.R. 396 - 169 Ind. 
Cas. 228. 


-Ss. 10! to 104—Onus immaterial—Both parties 

adducing evidence— Onus. 

Discussion as to the burden of proof is of purely 
academic interest in a case where both sides have 
adduced evidence in support of their respective con¬ 
tentions. A.I.R. 1935 Oudh 165-11 O.W.IM. 1414 
= 152 Ind. Cas. 977. 


-Ss. 101 to 101—Onus immaterial. 

Where both parties have given evidence, question 
of onus is immaterial. A.I.R. 1934 Lah. 936 = 37 
P.L.R. 487 - 153 Ind. Cas. 997. 


-Ss. 101 to 104—Onus immaterial—Thumb-mark 

on receipt proved to be that of plaintiff—Onus of non¬ 
payment—Evidence led—Court believing plaintiff's evi¬ 
dence. 

Where, in a suit for money, the thumb-mark on the 
receipt is proved to be that of the plaintiff, the onus 
of proof of non-payment shifts on to him. But when 
both parties have led evidence and both parties have 
entered the witness box and the Court has believed 
the evidence of the plaintiff and disbelieved that of the 
defendant, it is not important on whom the onus lay 
to begin with. A.I.R. 1934 Lull. 542 = 35 P.L.R. 

= 157 Ind. Cas. 240. 


—S. 101—Onus immaterial— Judge s finding deter¬ 
mined only by question of onus—Court considering 
evidence and circumstances on both sides. 

If the Judge’s finding is determined only by the ques¬ 
tion of burden of proof, or on a one-sided examina¬ 
tion of the evidence due to the view taken about the 
burden of proof, then the finding stands in need of 
revision ; but if the evidence and circumstances on 
both sides are duly considered, the question of the 
burden of proof is of very little importance. A.I.R. 
1934 Nag. 253 = 152 Ind. Cas. 441. 

——S. 101—Onus immaterial—All available evidence 
on record—Onus. 

It would be idle to attach great importance to the 
question of onus when all the available evidence lias 
been brought on to the record and the parties have 
fought out their case on all possible grounds. A.I.R. 
1934 Pesh. 134 = 153 Ind. Cas. 71. 


-Ss. 101 to 104—Onus immaterial—Evidence addu¬ 
ced by both parties equally probable —-Question of onus 
does not arise. 

The doctrine of the onus of proof is merely academic 
where both parties give evidence. Where there is 
evidence on both sides, and the evidence of neither 
side is not inherently improbable the question of onus 
does not arise at all and the Judge has to determine 
the issue between the parties on the evidence before 
him. A.I.R. 1939 Pat. 108 = 180 Ind. Cas. 619 = 5 
B.R. 460. 

~i —Ss. 101 to 104—Onus immaterial—Question of 
onus, when becomes important. 

The question of onus at the close of a case, only 
becomes important if the circumstances are so ambi- 


-Ss. 101 to 104—Onus immaterial—Evidence on 

both sides adduced. 

The question of burden of proof becomes immaterial 
where the whole of the evidence in the arse is before 
the Court and it has no difficulty in coming to a con¬ 
clusion in respect thereof. A.I.R. 1932 P.C. 228 = 36 
M.L.W. 441 = 9 O.W.N. 882 = 63 M.L.J. 694 = 56 
C.L.J. 330 = 37 C.W.N. 71 = 13 Lah. 687 = 34 P.L.R. 
55 = 59 LA. 386 = 1933 A.L.J. 491 = 138 Ind. Cas. 
770. 

——Ss. 101 to 104—Onus immaterial. 

Where e’. idence is evenly balanced, question of onus 
is material and determining factor, otherwise not 
A.I.R. 1932 Mad. 415 = 1932 M.W.N. 343 = 35 
M.L.W. 511. 
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-Ss. 101 to 104—-Onus immaterial—All available 

evidence led—Wrong onus. 

The fact that onus is wrongly placed makes no diffe¬ 
rence when the parties have led all the available evi¬ 
dence. 121 Ind. Cas. 377 = A.I.R. 1930 Lah. 677. 

-Ss. 101 to 104—Onus immaterial—Evidence let in 


on both sides. 

The question of onus does not matter when both 
parties have let in their evidence in the case. 125 lnd. 
Cas. 68 = 33 M.L.W. 264 = A.I.R. 1930 Mad. 796. 

•Ss. 101 to 104—Onus immaterial—All material 


facts before Court. 

Where the relevant facts are before the Court and 
all that remains for decision is what inference is to be 
drawn from them, the question of burden of proof is 
not pertinent and this is more so at the appellate stage. 
A.I.R. 1920 P.C. 67, A.I.R. 1922 P.C. 292 and A.I.R. 
1922 Cal. 160, Foil. 124 Ind. Cas. 609 = A.I.R. 1930 
Nag. 225. 

-Ss. 101 to 104—Onus immaterial—Plaintiff’s failure 

to prove—Can yet avail of defendant’s pleading. 

A plaintiff, who fails to prove all the facts alleged 
by him, may yet obtain the whole or any part of the 
relief claimed by him if the facts pleaded by the defen¬ 
dant and found by the Court, show him to be entitled 
to it. 4 N.L.R. 86 Foil. 121 Ind. Cas. 39 = 26 N L R 
130 = A.I.R. 1930 Nag. 8. 

— Ss. 101 to 104—Onus immaterial—Appeal—Ques¬ 
tion of onus hardly arises. 

The question of onus has greater force in original 
trial and hardly arises in an appeal where the appellate 
Court has to consider the facts and arrive at a con¬ 
clusion on the evidence led before Trial Court 113 
Ind. Cas. 406 = 30 Bom. L.R. 1555 = A.I R 19^9 
Bom. 35. 

-Ss. 101 to 104—Onus immaterial—Evidence let in 

on both sides. 

. Jhe question on whom the burden of proof should 
fall is of very little importance when evidence has been 
gone into by both sides. 33 C.W.N. 227 = 56 Cal 
805 = A.I.R. 1929 Cal. 325. al ‘ 


—-Ss. 101 to 104—Onus immaterial—All evidence 
taken. 

After all the evidence has been taken, no question 
of burden of prool remains. 119 Ind. Cas. 222 == A I R 
1929 Rang. 183. A , K - 


—-Ss. i01 to 104—Onus immaterial—Whole case 
before Court-Onus material only in ambiguity. 

Wh en all the circumstances have,been ascertained 
so far as the parties have thought fit to ascertain them 

SSJSX” 1 ™ POint of r° nus of P roof becomes im- 

question Of onus only becomes impor¬ 
tant if the circumstances arc so ambiguous that a satis¬ 
factory conclusion is impossible without resori tn, 

107 Ind Cas. 233 = 30 Bom. L.R 290 L 47 c L 1 ‘ 

339 = 27 M.L.W. 744 = A.I.R. 1928 PC 77 Hi 
M.L.J. 337 (P.C.). 77 = 54 


Cas. 331 = 10 L.L.J. 309 = 30 P.L.R. 105 = A.I.R. 

1928 Lah. 763. 

— —Ss. 101 to 10-1—Onus immaterial—All available 
evidence Jet in. 

Where the parties have produced all their available 
evidence, the dispute on the point of onus is mainly 
of an academic nature. 112 Ind. Cas. 89=9 Lah 
224 = 30 P.L.R. 154 = A.I.R. 1928 Lah. 432. 

-Ss. 101 to 104—Onus immaterial. 

When the whole evidence is in, the question of onus 
is merely academical. 106 Ind. Cas. 243 = 9 P.LT 
393 = A.I.R. 1928 Pat. 190. 

-Ss. 101 to 104—Onus immaterial—All evidence 

let in. 

The question of onus is not very material after the 
whole of the evidence has been adduced by the parties 
and gone into in the case. 98 Ind. Cas. 137 = A.I.R 
1927 Cal. 126. 

-Ss. 101 to 104—Onus immaterial—All evidence 

let in—Appeal stage. 

When all the evidence is in, the question of burden 
of proof has little or no importance at the stage of 
appeal. 103 Ind. Cas. 166 = A.I.R. 1927 Nag. 382. 

-Ss. 101 to 104—Onus immaterial—Evidence let 

in on both sides. 

When evidence has been given on both sides the 
question ot the burden of proof is of academic interest 
only, and the Court has to decide on the evidence that 
has been given which version of the transaction is true. 
103 Ind. Cas. 488 = A.I.R. 1927 Pat. 417. 

; 101 to 104—Onus immaterial—Evidence let 

in on both sides. 

When both the parties adduced evidence in support 
of their respective allegations, the question of burden 
becomes almost immaterial. 98 Ind. Cas. 

827 (All.). 

7 ^. s ' to 104—Onus immaterial—Evidence let 

in on both sides. 

When both sides have produced their evidence, the 
appellate Court should not decide merely on the onus, 
but should come to its own finding on the evidence 
recorded 96 Ind. Cas. 415 = 8 L.L.J. 238 =28 
P.L.R. 61 = A.I.R. 1926 Lah. 514. 

7 101 to 104—Onus immaterial—Evidence let 

inon both sides. 

Where evidence has been produced by both parties 
on a particular point and the Court has come to a con- 
“° n consideration of that evidence, the question 
oi burden of proof becomes a matter of pure academic 
interest. 95 Ind. Cas. 826 (Oudh). 

t0 *04—Onus immaterial—Whole evidence 
considered in appeal. 

, ; J he . question of onus ordinarily becomes of very 
lrnpor . ta ? ce when the whole evidence is consi- 

5«t IjTiMScS" ! a 2 P 62 e " atC COUrt ' 87 lDd ' CaS ’ 


■Ss. 101 to 104-Onus immaterial-AU evidence McrOs no^aff!^, 1 ,? 4 ^ 0 " 115 i^material-Wrong 


led. 

iS led by both sides ’ question of bur- 

l e A.fR P T9 0 2 f 8A,ISo 0 7.' mPOrtanCe ' 107 Ind - 2M 

entitled to claim remand—Rule not inflexible. N * 
The rule that where parties have led evidence nn a 
parncular issue, the wrong allocation of the bu?d P n 
of pi oof does not entitle the party on whom thH 
of proof is subsequently placed to daZ the burden 
!s not inflexible but its applicability remand, 

the facts of the csss, there of the ? d 
and the evidence Sliced by both pir^ 109 Wd! 


Merits not affected. 

tnnr P H,i lieSt *°”j burden proof loses its impor- 

e ^u en< T e has been adduced on both sides 
by the Court P rov ‘ded the wrong placing 
84 Ind Pn zi 1 ? 8 n ° l afTected the merits of the case. 

1925 (5 61 = • 121 = 40CLJ * 1S4 = AIR * 

befb^ S appeliate°Coi^”° nUS Unmaterial - AU evldenCC 

th^rvHfrft? 6 of ap ^ al > when a11 the evidence is before 
erLt K e q ues tion of the burden of proof is not of 
great importance. 83 Ind. Cas. 246 = A.I.R. 1925 


401 to 104—Onus 
on both sides. 
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Where evidence was given by both parties. Held, 
the question of the initial onus loses its importance. 
5 L.R.A. Civ. 354 = A.l.R. 1924 All. 924. 

-Ss. 101 to 104— Onus immaterial—All evidence 

before trial Court. 

The question of onus ceases to be pertinent after 
all the evidence is once before the trial Court. 78 Ind. 
Cas. 330 = A.l.R. 1924 Nag. 367. 

-Ss. 101 to 104 —-Onus immaterial—Wrong onus— 

Parties not misled. 

Where the burden of proof has been wrongly laid, 
but the parties have led evidence and the Court has 
on that evidence material to go upon for deciding any 
disputed point the question of the burden of proof is 
not very pertinent. 25 C.W.N. 942 and 43 M. 567, 
Foil. 75 Ind. Cas. 782 = A.l.R. 1924 Nag. 242. 

-Ss. 101 to 104 —Onus immaterial—Material for 

legitimate conclusion present. 

The question of onus becomes of little materiality 
when evidence is adduced from which a conclusion 
of fact may be legitimately drawn. 72 Ind. Cas. 898 
= 47 Bom. 327 = 28 C.W.N. 49= 17 M.L.W. 405 
= 32 M.L.T. Ill =50 I.A. 49 = 25 Bom. L.R. 527 
= 37 C.L.J. 464 = A.l.R. 1923 P.C. 6 = 44 M.L.J. 
471 (P.C.). 

-S. 101 to 104 —Onus immaterial—Evidence let 

in by both parties. 

The question of onus of proof is of no importance 
when both parties produce evidence. 71 Ind. Cas. 
417 = 20 A.L.J. 969 = 4 L.R.A. Civ. 31 = A.l.R. 
1923 All. 124. 


-Ss. 101 to 104—Onus immaterial—Question of 

onus— When material —Both parties adducing evidence. 

The question of onus of proof only arises where 
there is a question of fact to be determined and there is 
no evidence one way or the other which will enable 
the Court to come to a conclusion. Where evidence 
is adduced by such parties, then the question ol the 
burden of proof becomes immateri; I and the Court 
has to determine on the evidence before it. 80 Ind. 
Cas. 170 = 5 L.L.J. 451 = A.l.R. 1923 Lah. 641. 

— p-Ss. 101 to 104—Onus immaterial—Wrong onus— 
Evidence nevertheless let in. 

Where the defendants led evidence on the issue as to 
notice they cannot be said to have held back their 
evidence because of the imposition of the onus on the 
other side. 46 I.C. 659 ; 29 All. 184 ; 25 l.C. 648, 
Foil. 76 Ind. Cas. 891 = A.l.R. 1923 Lah. 339. 

—•—Ss. 101 to 104—Onus immaterial—All evidence 
before Court. 

The question of onus is not of much importance 
when the whole of the evidence is before the Court. 
71 Ind. Cas. 130=16 M.L.W. 936 = 1923 M.W.N. 
57 = A.l.R. 1923 Mad. 262. 

-Ss. 101 to 104—Onus immaterial—Evidence let in 

by both sides considered. 

The question of onus is not of importance when 
both sides have given evidence ar.d the Court has con¬ 
sidered it and preferred the evidence of one side to that 
of the other. 69 Ind. Cas. 541 = A.l.R. 1923 Nag. 

62. 

-Ss. 101 to 104—’Onus immaterial—AH evidence 

before Court. 

When the entire evidence on both sides is once 
before the Court the debate as to onus is purely aca¬ 
demical. Where the relevant facts are before the Court 
all that remains for decision is what inference should 
be drawn from them. 68 Ind. Cas. 538 = 45 Mad. 
586 = 16 M.L.W. 102 = 31 M.L.T. 54 = 49 I.A. 
286 = 1922 M.W.N. 749 = 37 C.L.J. 199 = 27 C.W.N. 
245 = A.l.R. 1922 P.C. 292 = 43 M.L.J. 640 (P.C.). 

:-Ss* 101 to 104—Onus immaterial—Evidence let In 

by both sides. 


However important the question of burden of proof 
may be in the early stages of the case, after all the evi¬ 
dence is out on both sides, it must be looked at as a 
whole and the truth of the occurrence must be inferred 
from it. 67 Ind. Cas. 921 = 15 M.L.W. 248 = 48 
Cal. 757 = A.l.R. 1922 P.C. 195 (P.C.). 

-Ss. 101 to 1C4 -Onus immaterial—Evidence let 

in on both sides. 

Where both parties have let in evidence the incidence 
of onus is an academic question which c'ocs not affect 
the conclusion. 70 Ind. Cas. 417 = A.l.R. 1922 Bom. 
233. 


-Ss. 101 to 104—Onus immaterial—All evidence 

before Court. 

Where the entire evidence on both sides is once 
before the Court, the debate as to onus is purely acade¬ 
mical the controversy then is past the stage at which 
discussion as to the burden of proof is pertinent ; 
the relevant facts being before the Court all that remains 
for decision is, what inference should be drawn from 
them. 47 LA. 767 = 70 Ind. Cas. 273 = 27 C.W.N. 
328 = 36 C.L.J. 196 - A.l.R. 1922 Cal. 461. 

-Ss. 101 to 104—Onus immaterial—Evidence on both 

sides—All facts before Court. 

Where evidence has been adduced by both con¬ 
testants in support of their respective cases and the 
relevant facts are before the Court, the question of 
burden of proof is immaterial and importance should 
not be attached to the question on whom the initial 
onus lay. 68 Ind. Cas. 577 = 26 C.W.N. 177 = 34 
C.L.J. 529 = A.l.R. 1922 Cal. 203. 

-Ss. 101 to 104—Onus immaterial—Evidence on 

both sides let in—Appellate Court. 

The question of onus loses its importance when 
both parties have adduced evidence in support of their 
respective cases and the Court on an examination of 
such evidence shifts the bin den of proof from one parly 
to the other. This must be more so at the appellate 
stage. 34 C.L.J. 333, Foil. 68 Ind. Cas. 86 = 35 
C.L.J. 473 =-27 C.W.N. 134 = A.l.R. 1922 Cal. 160. 

-Ss. 101 to 104—Onus immaterial—Evidence on both 

sides let in. 

Where both parties have gone into evidence the 
question of onus disappears. 69 Ind. Cas. 888 = 9 
O.L.J. 4U4 = 25 O.C. 237 = A.l.R. 1922 Oudh 271. 

——Ss. 101 (o 1C4—Onus immaterial—Evidence on both 
sides—All facts before Court. 

Where evidence hits been adduced by each of the 
conicstants in support of their respective cases and 
the relevant facts are before the Court the question 
of burden of pi oof is immaterial, and importance 
should not be attached to the question on whom the 
initial onus lay. 67 Inch Cas. 170 = 34 C.L.J. 133 = 
A.l.R. 1921 Cal. 577. 

-Ss. 101 to 104—Onus immaterial—Question of onus 

—When material—Evidence let in on both sides. 

The question of onus of proof arises only where 
there is no evidence one way or the other which will 
enable the Judge to come to a conclusion upon the 
question of fact to be determined ; but where evidence 
has been adduced by both the parties and the relevant 
facts are before the Court the question of burden of 
proof becomes immaterial, and importance should 
not be attached to the question on whom the initial 
onus lay ; in such circumstances, the question of the 
burden of proof is really not pertinent. 66 Ind. Cas 694 
= 34 C.L.J. 333 = 25 C.W.N. 942 = A.l.R. 1921 
Cal. 435. 

-Ss. 101 to 104—Onus immaterial—Evidence let in 

on both sides. 

The question of burden of proof is not very material 
where both sides have adduced evidence. 70 Ind Ca<! 
27 = 1921 M.W.N. 719 = A.l.R. 1921 Mad. 462. 
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S. 102—Onus immaterial—After evidence gone 


Where all the relevant facts are in evidence before 
the Court and all that remains for decision is what 
inference should be drawn from them and the contro¬ 
versy passes the stage at which discussion of burden 
of proof is pertinent. 43 Mad. 567 = (1920) MAV.N. 
61 = 27 M.L.T. 102 = 11 LAV. 399 = 38 M.L.J. 476 = 
22 Bom. L.R. 578 = 18 A.L.J. 707 = 56 Ind. Cas. 117 

(PC.). 

-Ss. 102 and 103—Onus immaterial. 

The question of onus becomes immaterial in second 

appeal. 1 Pat. L.T. 640. 

_Ss. 102 and 103—Onus immaterial—After evidence 

is gone into. . f . . . 

The question of onus is only one of evidence and 

when the evidence has been adduced in the case the 

Court is entitled to come to any findings. 1 Pat. L. 1. 

102 = 5 Pat. L.J. 151 =55 Ind. Cas. 841. 

_Ss. 102 and 103—Onus immaterial—After evidence 

gone into. . ., 

Where a Court has the full evidence of both parties 
before it, the question of onus hardly arises. 5 Pat. L.J. 
187 = 1 Pat. L.T. 13 = 54 Ind. Cas. 652. 

_Ss. 102 and 103—Onus immaterial—After evidence 


is taken. „ 

The question of onus of proof only arises where 

there is a question of fact to be determined and there 
is no evidence one way or the other which will enable 
the judge to come to a conclusion. In such a case the 
Court has to decide whether the burden of proving 
the fact lies upon the plaintiff or the defendant. 

Whether in the first instance, the onus lies upon 
the plaintiff or upon the defendant if there is evidence 
adduced by both the parties then the question of the 
burden of proof becomes immaterial and the Court has 
to determine upon the evidence before it. 1 Pat. L.T. 
57 = 52 Ind. Cas. 860. 


-Ss. 102 and 103—Onus immaterial—Onus in Appel¬ 
late Court. 

When evidence has been given before the Original 
Court on both sides, the question of burden of proof 
is of very little importance in a Court of appeal. 46 Ind. 
Cas. 929 (Pat.). 


-Ss. 102 and 103—Onus immaterial—Whole evidence 

taken. 

The question of burden of proof retains little, if any, 
importance where there is evidence on both sides. 
22 CAV.N. 709 = 44 Ind. Cas. 915. 


-Ss. 102 and 103—Onus immaterial—After evidence. 

Where the evidence on record is sufficient to enable 
a Court to come to a clear conclusion of fact, the burden 
of proof is immaterial. 44 Cal. 858 = 1 Pat. LAV. 593 
= 32 M.L.J. 505 = 21 C.W.N. 642 = 15 A.L.J. 398 = 
25 C.L.J. 487 = 19 Bom. L.R. 480 = (1917) MAV.N 
482 = 6 LAV. 117 = 22 M.L.T. 310 = 44 I.A. 104 =’ 
= 40 Ind. Cas. 337 (P.C.). 

-Ss. 102 and 103—Onus immaterial—Whole evidence 

on record. 

Where the whole evidence is on record the Court 
should examine it without reference to onus. 40 Mad 
108 = 5 L.W. 346 = 32 M.L.J. 237 = 21 M.L.T. 411 = 
40 Ind. Cas. 516. 


-S. 103—Onus immaterial—Evidence let in. 

Where evidence had been let in on both sides and 
the evidence on one side had been believed no question 
of the burden of proof arises as the question is on c of 
procedure. 1 P.LAV. 194 = 38 Ind. Cas. 817. 

-S. 103—Onus immaterial—After evidence let in 

on both sides. 

There can be no qi. stion of burden of proof when 


the Court has only to determine the case on evidence 
fully iccorded on both sides. 37 Ind. Cas. 353 (Pat.). 

_S. 103—Onus immaterial—All evidence taken. 

When the Court has all the evidence before it the 
question of burden of proof is not very important. 
In deciding whether a mortgage is void under S. 36, 
the Court need not consider the question whether the 
mortgage is invalid as a mortgage. 31 M.L.J. 133 = 
(1916) 2 M.W.N. 236 = 36 Ind. Cas. 903. 

■ -S. 102 —Onus immaterial—After evidence taken. 

In the absence of an objection by a defendant that 
the onus was wrongly placed on him by the trial Court, 
the Appellate Court ought not to have shifted it on to 
the plaintiff. 81 P.L.R. 1915 = 88 P.W.R. 1915 = 
29 Ind. Cas. 194. 

-Ss. 102 and 103—Onus immaterial. 

Where both parties adduce evidence up9n a certain 
point, no question of burden of proof arises and the 
Court has simply to decide that point on the whole 
evidence as it lies before it. 2 O.L.J. 140 = 28 Ind. 
Cas. 360. 

-Ss. 102 and 103—Onus immaterial—In face of 

finding. 

Where the lower Appellate Court clearly finds that 
a document is a forgery, no question of burden of 
proof based on the fact, that the document was registered 
under S. 75 of the Registration Act, can arise. 28 Ind. 
Cas. 138 (Cal.). 

-Ss. 102 and 103—Onus immaterial. 

The question of onus is unimportant when the whole 
of the evidence is before the Court. 38 Mad. 166 = 
13 M.L.T. 385 =(1913) M.W.N. 355 = 24 M.L.J. 
517=19 Ind. Cas. 452 ; also 28 M.L.J. 92 = 26 Ind. 
Cas. 899. 


-Ss. 102 and 103—Onus immaterial—After evidence 

let in. 

When the whole evidence is before the Court, the 
question of burden of proof is of very little value. 
1914 M.W.N. 595 = 25 Ind. Cas. 123. 

-Ss. 102 and 103—Onus immaterial—After whole 

evidence gone into. 

Quaere .—Whether any question of onus remains 
after the parties go into evidence? 34 All. 511 =39 
I.A. 68 = 12 M.L.T. 392 = 15 O.C. 278 = 14 Bom. 
L.R. 1073 = 10 A.L.J. 373 = 17 C.W.N. 49 = 16 C.LJ. 
629 = (1912) MAV.N. 1052 - 23 M.L.J. 741 =17 Ind. 
Cas. 396 (P.C.). 


—- S. 101—Onus immaterial—Party electing to produce 
evidence first does not lose right to raise the plea of 
onus. 

If a person under a justifiable impression that the 
burden of proving a certain fact lies on himself elects 
to produce his evidence first he does not thereby lose 
his right to insist that the burden of proof be laid on 
the right, /.<?., opposite party. When the burden of 
proof is wrongly placed on one party but both parties 
have given evidence and there is no suggestion that 
any evidence has been excluded the Appellate Court 
should proceed as if the burden of proof has been 
cast upon the right party. 8 A.L.J. 736 = 11 Ind. Cas. 
761. 


wn —vriiua iiiuuaicriai—Appeal. # 

Where the trial has ended, and where the plaintiff 
has led evidence on his own behalf, and undertaken 
the burden on his own shoulders in the first instance, 
the contention that the onus of proof was wrongly 
thrown loses all its force in an appeal because an App e ’“ 
late Court has to see whether with regard to the evidence 
given by both parties the Lower Court’s conclusion is 
shown satisfactorily by the appellant to be erroneous 
or not. The question of onus becomes important ana 
material in appeal only where the evidence is evenly 
balanced and conflicting. In such a case the party 
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tm whiom the onus lay in the first instance must fail. 
12 Bom. L.R. 801 = 7 Ind. Cas. 986. 




40. Pardanashin lady. 


See etio CONTRACT ACT, S. 16. 

—Ss. 101 to 104—Pardanashin lady—Burden of proof. 

As a pardanashin woman is a person labouring under 
9, disability, the burden lies on those who rely on any 
transaction to which a pardanashin woman was a 
party to satisfy the Court by clear, cogent and credible 
evidence that the lady clearly and fully understood 
what she was doing and that she voluntarily and freely 
did what she is alleged to have done. The burden is no 
light one. At the same time, the doctrine cannot be 
pushed so far as to demand the impossible. The mere 
declaration by the lady, subsequently made, that she 
had not understood what she was doing, obviously can¬ 
not in itself be conclusive. The real point is that the 
transaction must be substantially understood and must 
really be the mental act, as the signing of her name is 
the physical act of the lady. It is not, and cannot be 
the law that a paradanashin woman merely because she 
a paradanashin is exempt from the operation of all 
egal rules, even when it is clearly established by the 
evidence that she is an intelligent and competent per¬ 
son, capable of understanding and conducting business, 
and that she had voluntarily, deliberately intelligently 
and after fully realising the nature and effect of w hat she 
was doing, done things on which other people are, under 
the law, entitled to rely. A.I.R. 1944 All. 42 = 1944 
A.LJ. 19 = 1944 A.W.R. (H.C.) 8 = 212 Ind. Cas. 
168. 


Ie 


101 to 104—Pardanashin lady—Transfer—Act, 
free and independent—Transfer will stand. 

In the case of a pardanashin lady, if the evidence 
establishes that in transferring the property, the act is 
the free and independent act of the settlor, the transac¬ 
tion will stand, whether there has been advice or not. 
A pardanashin lady has just as much right as any other 
person to give her property aw'ay if she wishes to 
do so. All that the Court is concerned with is whether 
she fully understands what she is doing and whether 
she does it of her own free will. The fact that the Sub- 
Registrar was not summoned to the house for registra¬ 
tion of the deed of transfer does not matter if the 
evidence shows that in executing it the lady fully under¬ 
stood the position. A.I.R. 1943 Mad. 677 = (1943) 
2 M.t.J. 99 = 1943 M.W.N. 480 = I.L.R. (1944) 
Mad. 181 = 211 Ind. Cas. 326. 


1.101 to 104—Pardanashin lady. 

In cases in which a deed executed by a pardanashin 
lady comes inquestion, the burden is in the first instance 
6n the persons founding on that document to show 
that the grantor intelligently understood the deed. 
AI.R. 1941 Oudh 172 = 1941 A.W.R. (C.C.) 22 = 
1940 O.W.N. 1318 = 191 Ind. Cas. 885. 

--Ss. 101 to 104—Pardanashin lady —Sayyads of 

Jhang District. 

Among Sayyads, women who take a vow of celibacy 
generally lead a secluded life and are to all intents and 
purposes * pardanashin *—Gift by such lady—Burden is 
on the donee to prove that the donor understood the 
deed. A.I.R. 1940 Lah. 515 =42 P.L.R. 644 = 192 
Ind. Cas. 739. 


to 104—Pardanashin lady. 

In the case of a gift by pardanashin lady, the donor’s 
freedom add comprehension must be established by 

' " 1940 Lah. 515 = 42 P.L.R. 644 = 

t > 

If to 104—Pardanashin lady—Nature of burden 



which,protection is given to a parda- 
fibe is generally a person oyer whom 


influence can be easily acquired and so she is likely to 
be overreached in her dealings. For this reason, it is 
incumbent on those who are seeking to enforce agree¬ 
ments executed by such a person to prove that she 
understood the substance of what she was agreeing to. 
A.I.R. 1939 Lah. 439 = I.L.R. (1939) Lah. 433 = 
41 P.L.R. 843 = 186 Ind. Cas. 77. 

-Ss. 101 to 104—Pardanashin lady. 

The rule is firmly established that it is incumbent 
on Court, when dealing with disposition of her pro¬ 
perty by a pardanashin lady to be satisfied that the 
transaction was explained to her and that she knew 
what she was doing. A.I.R 1938 P.C. 276 = 1938 
O.W.N. 869 = 4 B.R. 840 (2) = 1938 M.W.N. 1271 = 
32 S.L.R. 947=(1938) 2 M.L.J. 902 = 176 Ind. Cas. 773 
(P.C.). 

-Ss. 101 to 104—Pardanashin lady. 

Where the gift is a gift for consideration, it being 
plain that the pardanashin lady, who was at the date 
of the deed about 58 years of age, derived substantial 
advantages from its execution and it is, beyond doubt, 
a reasonable document for her to enter into, nor is the 
deed an improvident document which the lady, if 
adequately advised, could not properly have entered 
into, but is one which might well be to her real advan¬ 
tage, it is not necessary to prove an independent advice. 
A.I.R. 1938 P.C. 38 = 1938 O.W.N. 97 = 1938 A.LJ. 
176 = 47 M.L.W. 214=42 C.W.N. 332 = 1938 

A. W.R. 28 = 1938 M.W.N. 503 = 32 S.L.R. 285 = 
40 Bom. L.R. 697 = 172 Ind. Cas. 720 (P.C.). = 4 B.R. 
272. 

-Ss. 101 to 104—Pardanashin lady. 

Execution of promissory note by free and intelli¬ 
gent act established—Fact that the executrix was a 
pardanashin lady has no importance. 172 Ind. Cas. 631 
= 1938 O.W.N. 39 = 47 M.L.W 123 = 32 S L.R. 262 
= 1938 M.W.N. 612 (P.C.). 

-Ss. 101 to 104—Pardanashin lady. 

If a person seeks to enforce a deed executed by a 
pardanashin lady, it is incumbent upon him not only 
to prove that the bond was executed by her but also 
that it was explained to her and she perfectly under¬ 
stood its contents and that she executed the document 
of her own free and independent will. A.I.R. 1938 
Mad. 43 = I.L.R. (1938) Mad. 523 = 1938 M.W.N. 
1203 = 46 M.L.W. 610 = 176 Ind. Cas. 309. 

——Ss. 101 to 104—Pardanashin lady—Deed executed 
by. 

In the case of a document executed by a pardana¬ 
shin woman, it is not sufficient to show that the docu¬ 
ment was read out to her, it must further be proved 
that she understood its nature and effect. A.I.R. 1937 
Lah. 353 = 39 P.L.R. 591 = 173 Ind. Cas.-277. 

-Ss. 101 to 104—Pardanashin lady. 

Suit on a deed executed by pardanashin lady—Plaintiff 
must establish that the effect of deed was brought home 
to defendant—Mere proof of execution by her is not 
enough. A.I.R. 1936 P.C. 207 = 1936 O.W.N. 611 = 
1936 A.L.J. 810 = 38 Bom. L.R. 783 = 63 C.LJ. 511 
= 44 M.L.W. 373 = 11 Luck. 346 = 63 I.A. 326 = 
40 C.W.N. 1093 = 71 M.LJ. 151 = 1936 M.W.N. 
797 = 1936 A.W.R. 736 = 163 Ind. Cas. 156 (P.C.). = 2 

B. R. 645. 

• 

-S. 103—Pardanashin lady—Burden of proof— 

Special plea—Mere declaration by pardanashin, lady 
the she did not understand nature of transaction—Creditor 
proving that document was free and intelligent act of 
lady. 

Where a written statement of a party raises points 
which are undoubtedly in the nature of special pleas, 
resting on facts within the special knowledge of the 
party raising those pleas, it is incumbent upon that 
party to establish its case founded on special pleas. 
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A pardanashin woman is entitled to receive, in the 
Courts in India, that protection which the Court of 
Chancerv in Eneland extends to the weak and infirm, 
and to those who, for any other reason, are specially 
likely to be imposed upon by the exertion of undue 
influence over them. But independent legal advice is 
not essential, and is not necessary in every case ; and 
the mere declaration by the lady subsequently made, 
that she had not understood what she was doing, is 
not in itself conclusive ; it is sufficient if the person 
enforcing a transaction establishes that the document 
evidencing the same was the free and intelligent act of 

the lady. . . . 

Held, on the facts and circumstances appearing trom 
evidence, that the lady was not a person in whose case 
it was necessary for a creditor suing upon a mortgage 
to establish that she had independent and disinterested 
advice when entering into the mortgage transaction in 
question. The application of the general principles and 
formulae applicable to a case of a pardanashin woman 
would undoubtedly lead to denial of justice to an honest 
creditor, who, on the evidence, took all necessary pre¬ 
cautions in the matter of transactions to which she was 
a party. A.I.R. 1936 Cal. 378 = 166 Ind. Cas. 842. 

-Ss. 101 to 104—Pardanashin lady. 

Court will consider a pardanashin lady bound 
by the terms of instrument which she has executed 
only if it is positively satisfied by direct or circum¬ 
stantial evidence that she did thoroughly understand 
what she was purporting to do and thus executed the 
instrument with full knowledge of its effect. A.I.R. 
1935 All. 285 = 1935 A.W.R. 442 = 1935 A.L.J. 695 = 
157 Ind. Cas. 192. 

-Ss. 101 to 104—Pardanashin lady—Party relying 

on deed executed by pardanashin lady must show that she 
understood its nature and effect. 

It is no doubt true as a general proposition that he 
who relies on a deed executed by a pardanashin lady 
must show that the lady comprehended the nature and 
effect of the deed. The dispositions made must be sub¬ 
stantially understood by her and must really be her 
mental act as its execution her physical act. It is not 
enough that the deed should simply be read over to her. 
A.I.R. 1935 Cal. 495 = 39 C.W.N. 474 = 157 Ind. 
Cas. 846. 


-Ss. 101 to 104—Pardanashin lady. 

Document executed by pardanashin lady—It is not 
sufficient to show that document was read over to 
her ; it must further be proved that she understood its 
nature and effect. A.I.R. 1935 Lah. 184 = 37 P.L.R. 
1 = 159 Ind. Cas. 405. 

-Ss. 101 to 104—Pardanashin lady. 

When a party wants to rely on a deed executed by 
a pardanashin lady, he must prove that the exccuiton 
of the deed was the free and intelligent act of the lady. 
A.I.R. 193$ Oudh 165 = 11 O.W.N. 1414 = 152 Ind. 
Cas. 977. 


-Ss. 101 to 104—Pardanashin lady—Mortgage 1 

pardanashin , illiterate and deaf lady—Proof requin 
from mortgagee. 

In the case of a document executed by a pardan 
shin woman, it is not sufficient to show that the doc 
ment was read out to her, it must further be prov( 
that she understood its nature and effect. The quantu 
of evidence required to discharge the onus must deper 
upon the circumstances of each case. 

A person, who is interested in upholding a transa 
tion with a pardanashin woman, has to prove, m 
only that the deed was executed by her, but also that 
was explained to, and was really understood by her 

Where it was not disputed that a lady mortgagor w 
not only a pardanashin lady, but also illiterate and 
the time of the transaction in question, old’ infirr 
“hard of hearing and very deaf” • ’ Drr 


Held, that the evidence must show affirmatively that 
the terms of the deed were understood by the lady. 
A.I.R. 1934 P.C. 208 = 11 O.W.N. 1081 = 1934 A.L.J. 
909 = 38 C.W.N. 1157 = 36 Bom. L.R. 981 = 1934 
M W.N. 976 = 67 M.L.J. 361 = 40 M.L.W. 415 = 
cn' r i i or = 4 A.W.R. 354 = 151 Ind. Cas. 45 


(P.C.). 

_Ss. 101 to 104—Pardanashin lady. 

Those relying upon a deed executed by a pardana¬ 
shin lady must prove that the deed was the free and 
intelligent act of the executant. A.I.R. 1933 Oudh 170 
(2) = 10 O.W.N. 147 = 8 Luck. 538 = 150 Ind. Cas. 
346. 


-Ss. 101 to 104—Pardanashin lady. 

Those who want to take advantage of a document 
executed by a pardanashin lady must prove that she 
knew its contents and executed it with full knowledge 
of its effects and consequences and that she had inde¬ 
pendent advice in the matter. A.I.R. 1933 Pat. 306 = 
14 P.L.T. Sup. 1 = 12 Pat. 359 = 145 Ind. Cas. 1. 

-Ss. 101 to 104—Pardanashin lady— Proof of inde¬ 
pendent advice, whether essential. 

There is no absolute rule of law that a gift made by 
a pardanashin lady is invalid unless it is proved.that 
she had i ndependent advice. The possession of indepen¬ 
dent advice or the absence of it is a matter to be taken 
into consideration and well weighed on a review of the 
whole circumstances relevant to the issue of whether 
the grantor thoroughly apprehended and deliberately 
and of her own free will, carried out the transaction. 
138 Ind. Cas. 616. 


-Ss. 101 to 104—Pardanashin lady—Execution by 

pardanashins —Proof of independent advice, whether 
essential. 

There is no absolute rule of law that a gift made by a 
pardanashin lady is invalid unless it is proved that 
she had independent advice. The possession of inde¬ 
pendent advice or the absence of it is a matter to be 
taken into consideration and well weighed on a review 
of the whole circumstances relevant to the issue of 
whether the grantor thoroughly apprehended and deli¬ 
berately and of her own free will, carried out the trans¬ 
action. 138 Ind. Cas. 616. 

-Ss. 101 to 104—Pardanashin lady. 

In the case of documents executed by gosha ladies, 
the evidence of execution should be clear beyond 
reasonable doubt. A.I.R. 1931 Mad. 335 = 60 M.L.J. 
302 = 33 M.L.W. 727 = 131 Ind. Cas. 840. 

-~S. 102 —Pardanashin lady— Ex parte decree — Suit to 

set it aside on the ground of fraud. 

A pardanashin lady suing to set aside an ex parte decree 
on the ground of fraud and concealment of facts must 
prove that the decree was obtained by concealment 
from the Court of material facts in circumstances which 
prevented her by fraud from putting the facts before the 
Court. 36 Ind. Cas. 596 (Pat.). 

- S. 101—Pardanashin ladies—Transaction—Burden 

of proof—On whom thrown. 

The onus of proof is thrown upon the creditor to 
prove that the purdanashin understood the nature and 
character of the transaction and that she signed the 
deed fully understanding it. To determine whether 
the transaction was voluntary, the whole of the cir¬ 
cumstances should be looked into. 3 O.L.J. 482 = 30 
Ind. Cas. 673. 

S. 102—Pardanashin lady—False recitals. 

Where a pardanashin lady sued to set aside a sale-deed 
executed by her to her agent on the allgeation that she 
signed blank sheets and the recitals were made by the 
agent. Held , that as the document contained her sig¬ 
nature she must establish that the recitals contained 
therein are untrue. 20 C.W.N. 638 = 35 Ind. CM.*®* 
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- S. 103 —Pardanashin lady—Gift by—Binding nature 

of. 

The onus is on a person claiming under a deed of 
gift executed by a pardanashin lady to prove execution 
and intelligent understanding of the nature of the 
transaction by the grantor. A!iter, where the parda¬ 
nashin is a woman of business-like capacity. 36 All. 
81 = 41 I.A. 23 = 16 O.C. 378 = 18 C.W.N. 282 =12 
A.L.J. 115 = 15 M.L.T. 130 = 19 C.L.J. 172 = 1 O.L.J. 
67 = 26 M.L.J. 121 = (1914) M.W.N. 112 = 16 Bom. 
L.R. 147 = 21 Ind. Cas. 985 (P.C.). 


——Ss. 101 to 104 —Pardanashin lady—Deed by— 
Court’s duty. 

The Court when called upon to deal with a deed 
alleged to have been executed by a purdanashin lady, 
must before it gives effect to it, satisfy itself upon the 
evidence, first that the deed was actually executed by 
her or by some person duly authorized by her with a 
full understanding of what she was about to do ; 
secondly, that she had full knowledge of the nature 
and effect of the transaction into which she is said to 
have entered ; and thirdly, that she had independent 
and disinterested advice in the matter. This doctrine 
applies only to the case of execution of a document 
by a pardanashin lady properly so called. If a lady is 
not a pardanashin, or though pardanashin is literate 
and of considerable intellectual capacity, the Court 
will not be inclined to interfere with a deed which has 
been prima facie properly executed by her, or to interfere 
with transactions to which her consent has been deli¬ 
berately given. 12 C.L.J. 357 = 7 Ind. Cas. 166. 


——Ss. 101 to 104—Pardanashin—Deed by—Onus of 
proof—Nature of proof. 

In the case of deeds and powers executed by pardana¬ 
shin ladies, it is requisite that those who rely upon them 
should satisfy the Court that they had been explained 
to and understood by those who executed them. The 
Courts should be careful to see that deeds taken from 
pardanashin women have been fairly taken and that the 
party executing them has been a free agent and has 
been duly informed of what she was about. The Court, 
when dealing with a deed alleged to have been cxecued 
by pardanashin lady must, before it gives to it, satisfy 
itself upon the evidence, first, that the deed was actually 
executed by her or by some person duly authorised 
by her with a full understanding of what she was about 
to do ; secondly, that she had full knowledge of the 
nature and effect of the transaction into which she is 
said to have entered, and thirdly that she had indepen¬ 
dent and disinterested advice in the matter. (1909)12 
C.L.J. 115. = 3 Ind. Cas. 330. 

- —Ss. 101 to 104—Pardanashin lady— Privilege — 
Scope. 

The protection given under the Privy Council decisions 
l ° ..^ >urc ^ an . as hin ’ ladies is given to people who are 
really kept in seclusion and have little or no commerce 
with the outer world. It is the protection offered to 
weakness and ignorance. The test is whether the lady 
understands what she is doing and whether she has 
had competent and independent legal advice. 9 C.L.J. 
19 «= 1 Ind. Cas 573. 


--Ss. 101 to 104—Pardanashin, deeds by. 

In the case of deeds executed by pardanashin ladies 
, ^ IS requisite that those who rely on them should satisfy 
the 9® urt t ^ iat ^ e y had been explained to and under¬ 
stood by those who executed them. 8 Bom. L.R. 781 = 
31 B. 165. 

——-Ss. 101 to 104—Pardanashin lady—Independent 
advice—Nature of liability not understood—Receipt 
or consideration by lady—Creditor entitled to simple 
money decree—Simple interest. 

Where the evidence showed that a purdanashin lady 
who had executed a mortgage deed (1) did not receive 

8—F. Y. D.—39 


any independent advice and (2) did not fully understand 
the liability she was incurring (3) but that the money 
borrowed was made over to her, the High Court passed 
a simple money decree with simple interest at the rate 
of 9 per cent though the bond provided for compound 
interest with six monthly rests. (1905) 2 A.L.J. 436. 

-Ss. 101 to 104—Pardanashin lady—Law applicable 

to—Finding that the lady is a pardanashin, necessity 
for. 

Before the law applicable to a pardanashin lady is 
applied, a Court must find expressly that the lady is 
a purdanashin lady. (1902) 4 Bom. L.R. 146. 

-Ss. 101 to 104—Pardanashin lady—Deeds and 

powers executed by—Binding character—Conditions 

requisite. 

In the case of deeds and powers executed by purda¬ 
nashin ladies it is requisite that those who rely on them 
should satisfy the Court that they had been explained 
to and understood by those who execute them. (1902) 

4 Bom. L.R. 444 = 6 C.W.N. 682 = 29 C. 749 = 29 LA. 
127 (P.C.). 

-Ss. 101 to 104—Pardanashin lady—Execution of 

mortgage—Knowledge of effect of the document—Amount 

of proof. 

It is not enough merely to prove that the document 
was read to her ; it must be proved that it was explained 
to her and that she understood the effect of it. 11 
M.L.J. 164 = 28 C. 546 = 28 LA. 71 = 5 C.W.N. 
489 = 3 Bom. L.R. 386 (P.C.). 

-Ss. 101 to 104—Pardanashin lady—Plea of ignorance 

of the nature of the transaction. 

The plea that a purdanashin, did not understand the 
nature of the transaction deprecated as frivolous and as 
one which is raised almost as a matter of course in 
any case in which a H indu lady is concerned. 8 C.W.N. 
362. 

—-—Ss. 101 to 104—-Pardanashin lady—Onus—Pre¬ 
sumption. 

When dealing with the case of a will or a deed executed 
by a purdanashin lady a particular and peculiar onus 
rests upon those who come forward to support the 
document to show that the executant thoroughly under¬ 
stood what she was doing and was thoroughly and 
fully acquainted with the terms of the document she 
was executing. The presumptions as to the knowledge 
of the executant of the contents of the document she 
is executing do not equally apply in the case of a pur¬ 
danashin lady as in the case of other persons. (1901) 

5 C.W.N. 505. 

—-—-Ss. 101 to 104—Pardanashin lady—Deed—Execution 
—Explanation of contents. 

Courts will not act upon a deed alleged to be executed 
by a purdanashin lady, unless it is satisfied that she 
understood the full import and effect of the document. 
(1901) 3 Bom. L.R. 658. 

-Ss. 101 to 104—Pardanashin lady—Quasi-parda- 

nashin, position of. 

A quasi-pardanashin woman, i.e., a woman who, not 
being of the pardanashin class, is yet close to them in 
kinship and habits secluded from ordinary social inter¬ 
course, is not entitled to the same amount of protection 
which the law gives to pardanashins. Outside the latter 
class it must depend in each case on the character and 
position of the individual woman whether those who 
deal with her are or are not bound to take special pre¬ 
caution that her action shall be intelligent and voluntary 
and to prove that it was so in case of dispute. (1900) 

5 C.W.N. 1 = 23 A. 137 = 27 I.A. 168 = 2 Bom. L.R. 
971 = 10 M.L.J. 279 (P.C.). 

41. Partition. 

-Ss. 101 to 104—Partition. 

Mortgagee of undivided share of one co-sharer— 
Partition among co-sharers—Mortgagee’s security is 
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limited to divided share of mortgagor and the burden to 
prove that the partition was fair and equal lies upon 
the person relyine upon the partition. A.I.R. 1942 
Cal. 153 = 74 C. L.J. 61=46 C.W.N. 33 = T.L.R. 
(1942) 1 Cal. 326 = 201 Ind. Cas. 353. 


-Ss. 101 to 104—Partition—Suit for declaration— 

—Partition alleged by defendant—Survey entry showing 
family joint on date of partition—Onus of proof of parti¬ 
tion. 

Where in a suit for declaration of title to and re¬ 
covery of possession of a property, the defendant alleges 
a partition of ancestral property but the survey entry 
shows that at the time alleged by tne defendant, the 
family was joint, the onus of proving the partition is 
on the defendant. A.I.R. 1933 Pat. 627 = 148 Ind. 
Cas. 413. 

-Ss. 101 to 104—-Partition—-Survivorship among 

co-widows—-Precluded by—-Onus. 

The onus of proving that a partition that was effected 
by the co-widows precludes the rights of survivorship 
in each other is on the person who asserts the same. 
123 Ind. Cas. 35 = 1929 M.W.N. 667 = A.I.R. 1930 
Mad. 175. 

—-—Ss. 101 to 104—Partition—Custom as to imparti- 
bility—Onus. 

Where there is a dispute with respect to an estate 
being impartible or otherwise, the onus lies on the 
party who alleges the existence of a custom different 
from the ordinary law of inheritance according to 
which custom the estate is to be held by a single member 
and, as such, not liable to partition. In order to esta¬ 
blish that any estate is impartible, it must be proved 
that it is from its nature impartible and descendible 
to a single person, or that it is impartible and descendi¬ 
ble by virtue of a special custom. A.I.R. 1928 P.C. 10, 
Foil. 118 Ind. Cas. 871 = A.I.R. 1930 Nag. 35. 

-Ss. 101 to 104—Partition—Plea of permanent 

occupancy right—Onus. 

Where in a suit for partition defendants resist by 
setting up acquiescence in their permanent right of occu¬ 
pancy in a part of the land the burden of proving exis¬ 
tence of those rights is on them. 116 Ind. Cas. 601 = 
31 Bom. L.R. 830 = 33 C.W.N. 734 = 30 M.L.W. 30 
= 56 I.A. 248 = 52 Mad. 549 = 1929 M.W.N. 561 = 
A.I.R. 1929 P.C. 156 = 57 M.LJ. 1 (P.C.). 

-Ss. 101 to 104—Partition list proved—Onus to 

prove jointness. 

The onus is heavy on the person who desires to 
show that certain partition lists were not acted upon 
and the parties continued to be joint in spite of these 
lists. 117 Ind. Cas. 720 = A.I.R. 1928 Mad. 865. 

-S. 102—Partition—Hindu joint family. 

A disruption of the status of jointness of a Hindu 
family may take place by agreement without division 
of the estate by metes and bounds. Even an unambi¬ 
guous expression of an intention by one member of 
the family to separate and hold his share separately is 
sufficient. But the question is one of fact and the 
onus is on the party alleging separation of interest or 
the intention to separate to establish it affirmatively 

18 A.L.J. 545 = 39 M.L.J. 18 = 56 Ind. Cas. 293 
(P .C.). 


—-—S. 102—Partition suit for partition. 

In a suit for partition in a Mitakshara family 

alleges a P reviou s partition must prove 

43 Cal. 459 = 20 C.W.N. 25 = 33 Ind. Cas. 190. 

5s. 101 to 104—Partition—Temporary nature o 


Most partitions that are made are permanent an 
if any party wishes the Court to believe that a gite 


partition was temporary, he must prove it. 93 Ind. Cas. 
193 = A.T.R. 1926 Nag. 301. 

——Ss. 101 to 104—Partition—Time of partition— 
Proof of subsequent partition—Does not shift burden. 

It is well-established law that those who allege that 
the members of a joint Hindu family had separated 
must prove, unless it is admitted, that there was a 
separation at some material time. A separation proved 
to have taken place at a time subsequent to the material 
time does not shift the burden of proving separation 
at the material time, on the opposite party. 88 Ind. 
Cas. 385 = 29 C.W.N. 1037 = 23 A.L.J. 589 =41 
C.L.J. 591 = 22 M.L.W. 211 = 1925 M.W.N. 421 = 
A.I.R. 1925 P.C. 132 = 49 M.L.J. 55 (P.C.). 

-Ss. 101 to 104—Partition—Muhammadans—Acqui¬ 
sition by one member—Proof that it was from joint fund 
—Onus. 

In a partition suit among Muhammadans the burden 
is on the plaintiff to prove that the consideration for 
the acquisition of property by one member only came 
from the joint fund. 78 Ind. Cas. 817 = A.I.R. 1925 
Sind 26. 

42. Plea under. 

-Ss. 101 to 104—Plea under—Best evidence not 

produced—Advantage of doctrine of onus of proof, if 
can be taken. 

The parties should bring their best evidence, and 
when this is not done, the Court would be justified in 
concluding that it would, if brought into Court, not 
support the case of the party omitting to produce it. 
Such party cannot be allowed to take advantage of the 
abstract doctrine of onus of proof. A.I.R. 1939 Lah. 
330 = 41 P.L.R. 895 = 186 Ind. Cas. 45. 

——Ss. 101 to 103—Plea under—Shifting of onus— 
Mixed question of fact and law. 

The question of onus is not a mere question of law. 
Once the principle of onus has been settled,the question 
still remains, whether having regard to the transactions 
proved, the onus still remains where it was or shifts. 
So that in each particular case, whether the onus has 
been shifted or not becomes a mixed question of fact 
and law or rather a question of the due application of a 
recognised principle to the shifting scenes and circum¬ 
stances of the countless .varieties of human life in 
business. 68 Ind. Cas. 805 = 44 All. 756 = 20 A.L.J. 
658 = A.I.R. 1922 All. 436. 

43. Possession. 

Ss. 102 and 103—Possession. 

The mortgagor sued for possession alleging that 
the mortgagee though described in the mortgage deed 
a Rajput was not a Rajput member of an agriculturist 
tribe, but a komhar and hence the mortgage offended 
against the provisions of the Punjab Alienation of Land 

ACt I 

Held , that the burden was initially upon the plaintiff 
mortgagor to prove that the mortgagee was not a Rnj" 
put, especially when the defendant mortgagee was 
described as a Rajput in the mortgage-deed. (1936) 
4o r.L.R. 427. 

S. 102—Possession—Plaintiff alleging purchase from 
nearest reversioner of deceased owner—Denial by defen¬ 
dant—Onus. 

Where the defendants were in possession under a sale 
deed made by a person, who, the plaintiff alleged, was 
not , c f °mP etent to execute the deed and the plaintiff 

sued for possessi°n‘°n the ground of his having puf* 

chased from a perspn K, the nearest reversioner of the 
last owner and the issue was whether there were ueartf 
reversioners than K. 
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Held , that it was proper for the Court to require the 
defendant to state whom the defendant claimed to be 
nearer heirs and having understood who they were, the 
plaintiff would be able to produce evidence showing 
exactly who those people were. A.T.R. 1935 All. 2 UJ 
= 4 A.W.R. 1458 = 153 Ind. Cas. 545. 

-Ss. 101 to 104—Possession. 

Where properties are attached as properties ot 
deceased person in the hands of the defendants and 
the defendants who are in possession claim the pro¬ 
perties as their own, the burden is on the decree-holder 
to Drove that the properties belonged to the judgment- 
debtors. A.I.R. 1933 Oudh 473 = 10 O.W.N. 1017 - 
146 Ind. Cas. 1023 = 17 R.D. 939. 

_Ss. 101 to 104—Possession—Dispossessed party— 

Proof of possession within 12 years—Onus. 

Where in a case for possession by ejectment of the 
defendants who, it was alleged, had taken fwcible 
possession of the lands two years before the institution 
of the suit, it was expressly stated in the plaint that the 
defendants had no right whatsoever to dispossess the 

plaintiffs. „ . 

Held , that the burden of proving possession by 
the plaintiffs within 12 years of the institution of the 
suit was on them. 109 Ind. Cas 320 = 9 L.L.J. 334 
A.I.R. 1928 Lah. 32. 

-Ss. 101 to 104 —Possession—Usufructuary mortgage 


—Consideration and possession denied by third party 
Onus. 

Plaintiff was the purchaser of the interest of a usu- 
fructuary mortgagee of certain tenant land. Defendant 
who was the landlord disputed the validity of the mort¬ 
gage on the ground that no consideration passed from 
the mortgagee to the mortgagor, nor did the mortgagee 
take possession, and that the transaction was therefore 
farzi in character. Documents on which plaintiff relied 
were found to be executed by the mortgagor who 
never disputed the passing of consideration. The 
Record-of-Rights recorded the mortgagee as in posses¬ 
sion. , • rr , 

Held, that the onus was not on plaintiff to show 
that consideration passed but that the onus was on 
defendant to show that no possession passed to the 
mortgagee. 115 Ind. Cas. 196 = 7 Pat. 733 = 9 P.L.T. 
484 = A.I.R. 1928 Pat. 459. 

-Ss. 101 to 104—Possession—Suit for—Proof, that 


™ ^ ^ ^ ^ ^ » — — — — — 

defendants were in possession—Onus. 

In a suit for possession in order to be entitled to 
possession against the defendants, the plaintiffs must 
satisfactorily prove that at the date when they filed 
their suit the defendants were in possession of the 
property. 

The plaintiffs must prove possession of defendants 
within 12 years of the suit. 97 Ind. Cas 1003 = 44 
C.L.J. 121 = A.I.R. 1926 Cal. 1166. 

—Ss. 101 to 104—Possession—Suit by person dis¬ 
possessed—Proof of possession within 12 years—Land 
incapable of actual possession—Presumption as to con¬ 
tinuance of possession. 

Where the plaintiff sued for possession on the allega¬ 
tion of dispossession. . 

Held, that he is bound to prove possession within 
12 years before suit. In order to prove this, he may 
rely on the presumption that possession of the lawful 
owner continues as long as the land is incapable of 
actual possession. But if he relies on this presumption 
he must prove that the land was incapable of actual 
possession within twelve years before suit. 78 Ind. Cas. 
679 = 51 Cal. 669 = 28 C.W.N. 637 - A.I.R. 1924 
Cal. 855. 

103—Possession—Delivery of possession to 
-purchaser. 


Where the auction purchaser has obtained delivery 
of possession through Court, strong evidence is required 
to show that he was not in possession. 27 M.L.J. 195 
= 26 Ind. Cas. 537. 

-Ss. 101 to 104—Possession—Putni sale—Suit by 

purchaser—Suit for possession—Land within Putni area 
—Mai or Lukhiraj. 

When a purchaser at a putni sale proves his purchase 
and on his applying for possession is resisted by persons 
holding lands included within the ambit of the putni 
tenure, who set up the defence that the lands held by 
them are lakiraj and not mal, it is for the defendants 
to prove that the lands have been held not under the 
putni tenure but as lakhiraj. (1906) 4 C.I .J. 548. 

44. Presumption. 

See also EVIDENCE ACT. S. 114. 

-Ss. 101 to 104—Presumption—Sale certificate— 

Presumption—Burden of proof for rebuttal. 

From the sale certificate which stands in the name 
of a certain person, the Court is bound to presume that 
that person is the real owner of the property. The 
party alleging the contrary has then to rebut this pre¬ 
sumption and show that it is not the real state. A.T.R. 
1945 Cal. 458 = 79 C.L.J. 248 -- 222 Ind. Cas. 319. 

-Ss. 101 to 104—Presumption—Document appearing 

to be in handwriting of certain person--No explanation 
—Inference. 

Where a writing on the face of it appears to be that 
of a certain person, it is for that person to explain the 
document and the entries to be found in it. If such 
person, instead of offering any explanation, chooses to 
take shelter behind the evasive reply that he did not 
know whether the document was in his handwriting, 
the Court is right in inferring that the document was 
in that person’s handwriting and in holding that it was 
for that person to explain it. A.I.R. 1940 All. 69 = 
1939 A.L.J. 1065 = 1939 A.W.R. 842 - 187 Tnd. Cas. 
277. 

-Ss. 101 to 104—Presumption—Motor accident— 

Damages, suit for—Proof that car at time of accident 
belonged to defendant—Presumption—Rebuttal. 

In an action for damages for injury due to motor car 
accident, proof by the plaintiff that the car which caused 
the accident belonged at the time to the defendant, 
affords prinia facie evidence that the driver of the car 
was the defendant’s servant. The defendant, of course, 
can displace that presumption by showing that at the 
time of accident, the car was not under his control. 
A.I.R. 1937 Bom. 155 = 39 Bom. L..R. 44 = I.L.R. 
(1937) Bom. 268 = 168 Ind. Cas. 817. 

-Ss. 101 to 103 —Presumption- Commission agent— 

No presumption of acting in a particular agency. 

The fact that a party is a commission agent does 
not raise a presumption that he was acting as an agent 
in a particular transaction ; the onus is on him who 
alleges agency. 67 Ind. Cas. 959 = 5 P.W.R. 1923 = 
A.I.R. 1922 Lah. 408. 

_Ss. 101 to 104—Presumption—Consideration—Reci¬ 
ted in mortgage-deed—Presumption may be rebutted 
by even circumstantial evidence. 

In a mortgage suit for sale, the initial presumption 
arising under S. 118, Negotiable Instruments Act 
and from the acknowledgment admitting the receipt 
of the entire consideration, can be rebutted even by cir¬ 
cumstantial evidence. And when it is thus rebutted 
the burden of evidence shifts on to the mortgagee to 
show that full consideration did actually pass. 

In a mortgage suit for sale the execution of the mort¬ 
gage document was established and further the mort¬ 
gagor had made an acknowledgment admitting the 
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receipt of the entire consideration as well as the fact 
that there were hundis and promissory notes executed 
by him which had been set off or for the payment of 
which money had been left in the hands of mortgagee. 
But the mortgagor was a very young man of profligate 
habits and the mortgagee was in a position to dominate 
his will and to exercise undue influence over him. 
Further the mortgagee was not in a position to lend 
big sum of money. 

Held , that the initial presumption of the passing 
of full consideration was sufficiently rebutted. 29 
M.L.J. 236 and 31 I.C. 739, Foil. 124 Ind. Cas. 717 = 
A.I.R. 1930 All. 568. 

-Ss. 101 to 104—Presumption—Custom—Presumption 

of caste approval—Proof to the contrary. 

When a particular form of marriage is recognised 
by custom it is to be presumed that the caste approves 
of it and no social censure attaches to it, unless the 
contrary is established. The burden lies on the person 
who asserts the contrary. 90 lnd. Cas. 358 = 48 All 
126 = 23 A.L.J. 981=6 L.R.A. Civ. 557 = A.I.R. 
1926 All. 1. 

-Ss. 101 to 104- Presumption—Cutchi Memons.— 

Custom of governance by Hindu Law—Onus how dis¬ 
charged. 

There is a presumption that Muslims are govern¬ 
ed by Muhammadan Law, and if a person alleges 
that Cutchi Memons are governed by Hindu Law, 
by custom, the burden of proving the custom lies on 
him and the onus will be discharged by proof of actual 
instances in which the alleged custom has been followed. 
93 Ind. Cas. 321 = 19 S.L.R. 376 = A.I.R. 1926 Sind 
161. 


-Ss. 101 to 104—Presumption—Fraud—Conveyance 

by married woman—Husband not joined—Witnesses, 
living not called—Writer and attesting witness said 
to be dead—Presumption of fraud arises. 

Where, in a case of conveyance from one married 
woman to another, husband is not joined ; the per¬ 
sons who were said to be present when the conside¬ 
ration was said to have been paid were not called, 
though they were alive ; the attesting witness and 
the person who drew up the document were said to 
be dead and were not called. 

Held , that a presumption of fraud arose and that 
consideration must be proved by the plaintiff. 95 
Ind. Cas. 384 = 5 Bur. L.J. 49 = A.I.R. 1926 Rang. 
133. 


-Ss. 101 to 104—Presumption—-Joint business— 

Property acquired from profits—Proof that it is joint— 
Onus. 

Property purchased with the profits derived 
a joint business cannot be presumed to be joint ; 
the Hindu Law of joint property is not applies 
to such property. Burden of proving that such propi 
is joint is on the party alleging it to be so. 96 Ind ' 

199 = 43 C.L.J. 452 = 31 C.W.N. 205 = A.I.R. 

Cal. 916. 


-S. 102—Legitimacy—Presumption as to lawfu 

connection and legitimacy-—Rebuttal. 

Where there arc circumstances justifying the inference 
of marriage and legitimacy, the burden is upon tho« 
who deny the status of the wife and the son, to product 
conclusive evidence to rebut the presumption of lawfn 
connection and legitimacy. 1 O.L.J. 281 = 24 TnH 
Cas. 643. * Ana 


—Ss. 101 to 104 —Presumption—-Legitimacy 

Presumption of legitimacy and marriages * TW, 
a presumption m favour of legitimacy and maxrh 


and therefore the onus of proving illegitimacy is on the 
person interested in making it out. 1905 A.W.N. 214. 

-Ss. 101 to 104—Presumption—Foreign law— 

Presumption in the absence of proof. 

It lies on him who asserts it to prove that the law of 
the foreign State differs from ours and in the absence 
of such proof it must be held that no difference exists 
except possible so far as the law here rests on the specific 
Acts of the Legislature. (1906) 8 Bom. L.R. 525 = 
30 Bom. 578. 

-Ss. 101 to 104—Presumption—Possession—Kabj'a 

receipt—Person named as purchaser—Presumption as 
to his having got possession. 

From the Kabja receipt, the Court is entitled to 
presume that the person named therein as purchaser 
had obtained possession through the Court, and although 
it is possible that when Kabja receipts are passed, 
physical possession of the land may not always be 
given to the purchaser, there is no reason why the 
Court should presume that no possession was given 
in a particular case. 77 Ind. Cits. 479 = A.I.R. 1923 
Bom. 364. 


-Ss. 101 to 104—Presumption—Promissory note— 

Date and place of execution—Proof to the contrary. 

If pro-note is proved to be genuine and it bears 
the date and place of execution the presumption is 
that it was executed at the place and on the date it 
shows and the onus lies on the party pleading a different 
place and date, to show it. 109 Ind. Cas. 170 = A.I.R. 
1928 Mad. 919. 

-S. 104—Presumption—Receipt of letter. 

The presumption is that if a letter properly directed 
is proved to have been posted, it reached its destination 
and was received by the person to whom it was addressed. 
102 Ind. Cits. 821 = 8 P.L.T. 633 = A.I.R. 1927 Pat. 

Ss. 101 to 104—Presumption—Registered document 
Bearing date—-Presumption as to date of execution 
—Lapse of time—Effect of. 


in cases wnere a document has been executed am 
registered and the question arises as to the date it bear 
there can be little doubt that the presumption is tha 
the document was executed on the date it bears, ant 
the onus is on the contesting party to show that it wa 
not. In all such cases lapse of time does strengths 
l 1 !® °™ ,s casL 96 Ind. Cas. 26 = 23 M.L.W. 664 = 
1926 M.W.N. 938 = A.I.R. 1926 Mad. 744. 


Ss. 101 to 104—Presumption—Relationship—Pre- 
sumption as to continuance—Burden of proving the 
contrary. * 

When a particular relationship such as marriage 
nas been shown to exist between two persons, there 

It a , P ! ’^ sum Ption in favour of its continuance, and 
the burden of proving that they do not stand to each 
other in that relationship lies on the person who affirms 

a‘ t i l 4 .is? r C ^- 74 = 10 Lah. 470 = 30 P.L.R. 7 = 
/v.i.K. 1929 Lah. 6. 


101 to 104—Presumption—Suppression of 
account books. 


Where it appeared that the other legatees had seized 

large portion of the testator’s property and the account 

books kept by the testator and they were suppressing 
the same. J 

Held, the residuary legatee need not prove each 
item of property beyond the possibility of doubt. On 
prool of prima facie case the other legatees were bound 
to show that the testator did not own the property 

oV, 1 * w f s T su bsequently accounted for, 78 
Cas. 274 — A.I.R. 1925 Mad. 164. 
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45. Recitals. 

-S. 104—Recitals—Sale-deed reciting that considera¬ 
tion passed before Registrar— Onus to prove that no 
consideration passed. 

Where there is a fact recorded in the sale-deed itself 
that the consideration was paid in the presence of the 
Registrar, the burden to prove that no consideration 
passed and that the deed was fictitious is on the party 
alleging it. A.l.R. 1938 Pat. 281 = 176 Ind. Cas. 129 
=4 B.R. 682. 

-Ss. 101 to 104—Recitals—Endorsements by Regis¬ 
tering Officer—Party alleging to the contrary—Onus. 

Where there arc endorsement by the Registering 
Officer, the onus lies very heavily on the party who 
alleges the contrary, to prove it. A.l.R. 1935 Oudh 86 
= 1935 O.W.N. 11 = 153 Ind. Cas. 373. 

-Ss. 101 to 104—Recitals—Incorrectness of recitals 

in deed. 

The onus proving that the recitals in a deed arc 
incorrect lies heavily upon the executant when he is a 
literate man and admits that he understood the deed 
before he signed it. 138 Ind. Cas. 525 — 33 P.L.R 
207. 

-Ss. 101 to 104—Recitals—-Execution admitted — 

Lack of understanding pleaded—Onus. 

Where the execution of a document is admitted, 
the onus is on the executant to prove that he did not 
understand its terms, even if he is an illiterate person. 
97 Ind. Cas. 71 = 27 P.L.R. 641 = A.l.R. 1926 Lah. 
692. 

-Ss. 101 to 104—Recitals—Covenant to pay interest 

—Absence of consent—Onus. 

When a stipulation as to interest is found in a bond, 
the execution of which is either proved o>- admitted, 
the onus of proving that a covenant to pay interest 
has found its way into a bond without the consent 
of the debtor must ordinarily lie upon the debtor. 
79 Ind. Cas. 55 = A.l.R. 1925 Lah. 64. 

-Ss. 101 to 103—Recitals—Promissory note—Consi¬ 
deration recited—Plaintiff undertaking to prove—Failed 
in part—Effect. 

In a suit on promissory note, which contained a 
recital that the consideration was paid in cash, the 
plaintiff abandoned the recital and undertook to prove 
that the consideration consisted partly of cash and 
partly of reduction of defendant’s liability to a certain 
firm which was in turn indebted to the plaintiff. He 
failed to prove the latter part of the case. 

Held , that in respect of the latter part a decree could 
not be passed in plaintiff’s favour merely on the strength 
of the defendant’s signature. 

Obiter : He could have got a decree for the whole 
amount if he had offered no evidence at all but relied 
on the recital. 80 Ind. Cas 717 = 4 L.R.A. Civ. 458 = 
A.l.R. 1924 All. 256. 

——Ss. 101 to 104—Recitals—Consideration—Proof 
of non-receipt—Executant and stranger—Difference 
between. 

As against persons who were not parties to a mortgage 
transaction the recital in the mortgage deed that the 
consideration has been paid is no evidence and the 
emus is upon the mortgagees to prove affirmatively 
the reality and necessity of the transaction. As against 
the mortgagor, on the other hand, the recital in the 
deed is weighty evidence and the onus lies upon the 
mortgagor to establish that the statement contained in 
the deed is untrue. What a party him>elf admits to be 
true may reasonably be presumed to be so, but the 
party may prove the statement to have been mistaken 
or untrue. (1907) 5 C.L.J. 653. 

~ 101 to 103 —Recitals—Possession stated to havi 

been given—Proof to the contrary. 


Where plaintiff signed a document saying that 
possession has been delivered under a gift-deed the 
onus of proof that she did not give possession is on 
the plaintiff. 16 M.L.W. 894 = A.l.R. 1923 Mad. 52. 

-S. 103—Recitals—Variance with facts—Onus. 

Onus is on the defendant to prove that the bond 
which he signed contained a recital which was not in 
accordance with the facts. 41 Ind. Cas. 44 (Cal.). 

46. Record of rights. 

-Ss. 101 to 104—Record of rights—Entry in settlement 

khasra dial lenged—Onus. 

The burden of proving that the entries in the existing 
settlement khasrax were wrong lies on the party who 
disputes their correctness. A.l.R. 1945 Oudh 270 — 
1945 A.W.R. (C.C.) 100 = 1945 O.W.N. 160. 

-Ss. 101 to 104—Record of rights—Survey papers. 

The question whether any particular land was includ¬ 
ed in the permanent settlement, is a question of fact 
and not of law and the onus of establishing this fact is 
on those who affirm that such was the case. Subsequent 
survey papers will only be relevant evidence for the 
purpose. The question may or may not be satisfactorily 
proved by such subsequent survey papers. It will be 
wrong even to say that the burden of proof is shifted 
on to the other side by such survey papers. It cannot 
again be said as a matter of law that such survey papers 
should be held sufficient proof of the fact. It would 
not be right to act on the thak treating it as decisive 
in the absence of evidence to the contrary. At the 
same time, the thak is a valuable piece of evidence and 
where there is no question of any change since the 
permanent settlement caused by the erosive action of 
any large and violent river, its probative value is really 
very great. A.l.R. 1944 Cal. 57 = 77 C.L.J. 194 = 
48 CW.N. 505 = l.L.R. (1944) 1 Cal. 203 = 211 
Ind. Cas. 460. 

-Ss. 101 to 104—Record of rights. 

Inam title deed stating certain acres of land as wet and 
rest as dry—Onus is on the inamdar to prove that the 
description does not represent the correct state of 
things. A.l.R. 1939 Mad. 475 = 1939 M W.N. 73 = 
184 Ind. Cas. 447. 

-Ss. 101 to 104—Record of rights—Burden of proof 

to show incorrectness. 

It is well settled that it is for the party challenging 
the Record of Rights to displace the presumption of 
correctness that applies to it by statute. A.l.R. 1938 
Pat. 396 = 175 Ind. Cas 316 = 4 B.R. 561. 

-Ss. 101 to 104—Record of rights. 

In case of an unregistered jama bandi, the onus is 
on the lessee to prove that the jama was taken at a 
consolidated rent and not at a particular rate per unit 
area. (1936) 40 C.W.N. 1330 = l.L.R. (1937) 1 Cal. 
313. 

-Ss. 101 to 104—Record of rights—Party claiming 

land as appertaining to permanently settled estate. 

When certain land is claimed as appertaining to the 
permanently settled estate, the person who claims in 
such a way is bound to prove that the land was in¬ 
cluded in the mat assets of the estate at the time of 
the Permanent Settlement. The burden which lies on 
the zemindar is not discharged by merely showing that 
the mouza is within the ambit of geographical limits of 
his estate ; he must go further and show that this mouza 
was assessed to revenue. A.l.R. 1935 Cal. 368 = 60 
C.L.J. 477 = 62 Cal. 346 = 159 Ind. Cas. 98. 

-Ss. 101 to 104—Record of rights—Disputed lands 

shown as debutter in Record of Rights—Plaintiff 
claiming them to be in his zemindari. 

Where, in a suit, the disputed lands are debutter as 
shown in the Record of Rights and the plaintiff chal- 
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lcnges that character of the lands claiming that the 
lands lie within the ambit of his zemindar i, the onus 
is on the plaintiff to show by evidence that the debutter 
entries in the Record of Rights are incorrect. A.I.R 
1933 Pat. 6= 11 Pat. 701 = 14 P.L.T. 509= 141 
Ind. Cas. 157. 

- Ss. 101 to 104—Record of rights—Onus of rebuttal. 

Entries in the Record of Rights being made after 
enquiry by experienced revenue officials are statutory 
evidence of great weight and the onus is on the party 
impugning their correctness to establish by cogent 
evidence that such entries are incorrect. A.I.R. 1932 
Pat. 195 = 13 P.L.T. 264= 139 Ind. Cas. 143. 

——Ss. 101 to 104—Record of rights—Lessee’s suit for 
possession—Land entered as defendant’s ancestral hold¬ 
ing—Onus on defendant to establish. 

Where on the basis of a lease executed by the land¬ 
lord in favour of the plaintiff, the plaintiff sues defen¬ 
dants for recovery of possession of that land, and that 
land is recorded in Record of Rights as defendants’ 
arnceslral holding, having regard for the lease it is for 
the defendants to establish that the plot was part of 
their ancestral holding. 123 Ind. Cas. 410= A.I.R. 
1930 Pat. 149. 

-Ss. 101 to 104—Record of rights—Correctness 

presumed—Entries presumed to be relevant. 

The ordinary rule with regard to official document 
like Record of Rights is that they must be presumed 
to be correct until the contrary is shown, that is to say, 
it must be presumed that the entries made in the Record 
of Rights were those entries and those entries only 
which are required to be made in the order passed under 
S. 80, and if any party wishes to dispute the validity of 
the entry, then the onus would be on him to produce 
the order passed under S. 80 to show that these parti¬ 
culars were not in fact required. 99 Ind. Cas. 492 = 
1926 P.H.C.C. 338 = 8 P.L.T. 239 = A.I.R. 1927 Pat. 
97. 


-Ss. 101 to 104—Record of rights—Tenure-holders— 

Recorded as holding within zamindari must prove nature 
of title—Entered as non-resumable tenure-holders—Burden 
shifted. 

Where the defendants, the tenure-holders, are recorded 
in the Record of Rights as holding land within the ambit 
of the zamindari of the plaintiff and that he was paying 
revenue for the same, the onus of showing the nature 
of their title is upon the tenure-holders and upon a failure 
to show that they had had a tenancy therein the plaintiff 
is entitled to resume. But if it is recorded that the 
defendants were owners of a non-resumable tenure 
the onus is shitted upon the plaintiff to rebut the pre¬ 
sumption created by the Record of Rights. 94 Ind. 
Cas. 1007 = A.I.R. 1926 Pat. 369. 


Ss. 101 to 104 Record of rights—Entered as tenants 
Proof to the contrary—Rent proved not in excess of 
revenue—Onus not discharged. 

If in the revenue records the defendants were shown 
as tenants paying rent, the onus is on them to show that 
they are not tenants, and that onus is not discharged 
by the fact that the amount of the rent which they paid 
did not exceed the amount of the revenue and cesses 
69 Ind. Cas. 363 = A.I.R. 1923 Lah. 35. 

— S. 102—-Record of rights—Official records—Bombay 

Hereditary Officers Act, S. 15. y 

Where a whole village is mentioned in a Sanad evi 
dencing a settlement under S. 15, Bombay H.O. Act 1874 
the party alleging that a particular Survey Number of 
that village is outside the scope of the settlement must 

Casin'. 44 Bom - 237 " 22 Bom - LR - 275 =“d! 


-S. 103—Record of rights—Official 

for declaration fiat defendant’s name is wrongly 4 entered 
in the revenue -apers by mistake. K y emerea 


The burden of proving that plaintiff has been in sepa¬ 
rate exclusive possession and that defendant’s name is 
wrongly entered in the revenue papers lies upon the 
plaintiff. 27 PAV.R. 1912 = 32 P.L.R. 1912 = 13 Ind. 
Cas. 960. 

-S. 102—Record of rights—Entry challenged—-Entry 

in record of rights. 

The burden of proof is upon the party alleging that a 
certain entry in a record of rights is incorrect. 23 Ind. 
Cas. 604 (Cal.) 

—S. 102—-Record of rights—Entry in—Under proprietor. 

The burden of proving, that a person who is not 
recorded, as under proprietor, is an under proprietor, 
lies on the person making the assertion. 12 O.C. 164 = 
2 Ind. Cas. 927. 


47. Scope. 


-S. 101—Scope—Allegations in plaint denied by 

defendant—Defendant impleaded at his request—Burden 
of proof. 

The burden is on the plaintiff to prove his case, and 
in this connection the position of the defendant who is 
impleaded at his own request and who denies the alle¬ 
gations in the plaint is not different from that of a defen¬ 
dant who is impleaded in the plaint. In the former 
case, the defendant need not make out a prima facie , 
case before the plaintiff is asked to meet it. A.I.R. 1949 
Ajmer 34. 


—-—Ss. 101 to 104—Scope—Burden of proof—Compro¬ 
mise decree—Defendant to pay money by instalments 
through Court—Suit to be decreed on default—Non¬ 
payment not due to defendant’s fault—Proof required. 

A suit for cancellation of a sale deed and for possession 
of the property in question filed on the failure of the 
defendant to pay the balance of the sale price ended in a 
compromise decree under which the defendant was to 
pay the amount due in instalments and in case of default 
in payment of any one of them the plaintiff’s suit was 
to be decreed. The defendant failed to pay one of the 
instalments and the decree-holder applied for execution 
of the decree on the ground of default. 

Held, that the obligation was on the defendant to 
pay and as he did not pay, it was for him to prove that 
the fault was not his. Assuming that the obligation 
was to pay “ through Court ” and that that meant that 
he must pay into the Imperial Bank having first obtained 
a proper voucher from the Court, yet it was still for him 
to prove that he took all proper and reasonable steps 
to make such payment but nevertheless failed to do so. 

ri ™‘ 127==A I R - 1948 P.C. 17 — 50 P.L.R. 30 


ai u' iui—ocupe—i^apse oi ume—Keiiei. 

Although lapse of time may prejudice the chances 
oi the plaintiff in proving his case, it does not relieve him 
ot any part of the burden of proof that rests on him, 
when the lapse of time is not due to any default on the 
part of the defendant or his predecessors. I.L.R. (1946) 
* ar - £) 24 = 223 Ind. Cas. 394 = 59 L.W. 268 = 

477 = 1946 M.W.N. 389 = 1946 A.L.W. 
26 ° = 1946 A.LJ. 228 = 81 C.L.J. 107 = 48 Bom. 
L - R - 430-1946 O.W.N. 207 = 1946 Pesh. L.J. (P.C.) 59 
p A 94 , 6 . A -W.R-(P.C.) 94 = 12 B.R. 459 = A.I.R. 1946 
P.C. 59 = (1946) 2 M.L.J. 98 (P.C.). 

*7 104 —Scope—Plaintiff to succeed on the 

strength of his own title. 

t S?" onJ y succeed on the strength of his own 

Vsi ( ™°t 4 1 6 Bom - LR - 750 “= 9 C.W.N. 105 = 26 A. 
581 = 30 I.A. 217 (PC.). 

-Ss. 101 to 104—Scope—Duty of parties to present 
their own cases. 

Courts are to decide impartially between the parties 
ana it is the duty and business of the parties to present 


EVIDENCE ACT (1872), Ss. 101-104—47. Scope. 


1230 


i22$ 


such documents and such evidence as they consider 
relevant and necessary for their respective cases. It is 
their duty, and not the Court’s, to present their own 
cases. A.I.R. 1945 Nag. 33 = I.L.R (1945) Nag. 74 - 
1945 N.L.J. 30. 

-S. 101—Scope—Party relying on negative facts in 

assertion of his rights must prove those facts—Denial of 
affirmative allegation and assertion of negative fact—- 
Proof of existence or non-existence of fact. 

If a party wishes the Court to believe in the non¬ 
existence of certain facts and the existence of the rights 
asserted by him depends on the non-existence of such 
facts, it is as much his duty to establish those negative 
facts as it would be of proving positive facts if his rights 
were to depend on their existence. The distinctions 
between the denial of an affirmative allegation and the 
assertion of a negative fact and between the proof of 
the existence or non-existence of a fact and disproof of 
its existence or non-existence are obvious and should 
not be lost sight of. The degree of proof in regard to 
affirmative and negative facts must be, in the nature of 
things, different although in either case the Court has 
“after considering the matters before it,” to make up 
its mind whether it does or does not believe in the exis¬ 
tence or non-existence of a fact which has to be established 
or considers its existence or non-existence “ so probable 
that a prudent man ought, under the circumstances of 
the particular case, to act under the supposition that it 
exists” or does not exist. When an affirmative fact is 
to be established, direct evidence to prove that fact 
can be adduced and the Court has to make up its mind 
as to its credibility and sufficiency ; but when a negative 
fact has to be proved, it may be that in a large number 
of cases, no more than prima facie evidence as to the 
non-existence of the fact that is alleged not to have 
existed is available or can be adduced and in such cases, 
a plaintiff can be expected to do nothing more than 
produce such evidence to substantiate his allegations 
prima facie A.I.R. 1943 Mad. 15 = (1942) 

2 M.L.J. 431 = 55 M.L.W. 578 = 208 ind. Cas. 38. 

-Ss. 102, 105—Scope—Burden of proof in criminal 

cases—English decisions, if can be referred. 

Per Iqbal Ahmad , C.J. and Bajpai, Mohammad Ismail 
and Mulla, JJ. —Even though the Evidence Act does, 
in certain respects, differ from English Law and supplies 
a distinct body of law as to the rules of evidence, the 
framers of the Indian Law could not or did not intend 
to depart from the English Law on the subject of burden 
of proof in criminal cases. Consequently, the English 
cases can be referred in order to interpret Ss. 102 and 
105, Evidence Act, on this subject. 

Per Allsop, Coll is ter and Braund , JJ. ( dissenting )— 
So far as the Courts in India are concerned, the law of 
evidence is embodied in the Evidence Act and the Courts 
in India are stiictly bound by its provisions when consi¬ 
dering the question of the onus of proof and its discharge. 
If its meaning is plain, the Courts must follow its plain 
meaning without any reference to English Law and 
hence English decisions, even of the highest authority, 
on the question of burden of proof, have no reference 
to India. A.I.R. 1941 All. 402 = 1941 A.L.J. 619 = 
43 Cr.L.J. 177 = 1941 A.W.R. 320 = I.L.R. (1941) 
All. 843 = 197 Ind. Cas. 525 (F.B.). 

-Ss. 101 to 104—Scope. 

In fire insurance, as a matter of agreement between 
parties, the onus of proof of any particular fact or of its 
non-existence may be placed on either party in accord¬ 
ance with the agreement made between them. A.I.R. 
1940 P.C. 199 -7 B.R. 194 = 190 Ind. Cas. 843 (P.C.). 

-- Ss. 101 to 104 — Scope — Question of onus, if material. 

When evidence has been adduced on both sides the 
question of onus is a material or deciding factor only 
in exceptional circumstances. A.I.R. 1937 Mad. 182 


= 1936 M.W.N. 1167 = 44 L.W. 784 - (1937) 1 M.L.J. 
543 = I.L.R. (1937) Mad. 299 = 167 Ind. Cas. 819. 

-S. 102—Scope. 

Section 102, Evidence Act, means that when the 
burden of proof lies on a party, that party must tail 
if he does not discharge the burden by giving evidence. 
A.I.R. 1936 Pat. 243 - 162 Ind. Cas. 21 = 2 B.R. 408. 

-Ss. 101 to 104—Scope—Party on whom burden lies, 

leading weak evidence—\\ lien can supplement his evidence. 

If the burden of proof lies upon a person and the 
evidence called by him is weak, it is always open to his 
opponent to rely on the weakness of that person’s case 
and refuse to go into the witness-box or call any evidence. 
If, however, lie thinks it necessary to go into the witness- 
box and to call evidence, then his opponent upon whom 
the burden of proof lies, is entitled to supplement the 
evidence which he has already produced by all the evi¬ 
dence which he can elicit by cross-examination in his 
favour against his opponent from the latter's witnesses. 
A.I.R. 1935 Rang. 433 = 160 Ind. Cas. 480. 

-S. 101—Scope—Tests for determining. 

To determine on whom the burden of proof lies, it is 
necessary to ascertain with precision upon what proposi¬ 
tions of fact or of law the parlies were at variance, 
and how matters stood when the case reached the High 
Court. When all the evidence has been recorded, the 
Court finds on what points of fact and law the parties 
are at variance. Taking all the admitted facts, the Court 
has to take those as a basis and then examine the contro¬ 
versial evidence, and the burden of proof ultimately 
lies upon the party who has got to extract something 
out of the controversial evidence failing which he must 
lose his case. A.I.R. 1933 Rang. 211 = 145 Ind. Cas. 
413. 

-Ss. 101 to 104—Scope of—Conflicting evidence does 

not necessarily fail. 

Where the evidence is conflicting the party on whom 
onus lies docs not necessarily fail as in the case where no 
evidence is led on either side. 123 Ind. Cas. 612 — 
A.I.R. 1930 Pat. 134. 

-Ss. 101 to 104—Scope—Onus—Not an invariable 

obligation—Changes according to pleadings and progress 
of evidence. 

Question as to the onus depends on the pleadings 
in a particular case. Onus is not an invariable obligation 
resting on a party to a suit by fixed and pre-determined 
rules of evidence. It not only changes according to 
the nature of the pleadings but it also frequently changes 
according to progress of evidence. 105 Ind. Cas. 410 =* 
4 O.W.N. 958 = A.I.R. 1927 Oudh 499. 

-Ss. 101 to 104—Scope—Applicability of general 

rule—Must also show exceptions do not apply. 

Party on whom onus of showing that a rule applies 
to him lies, must not only establish that the general 
rule applies to him, but also establish facts showing 
that the exception of the general rules does not apply. 
101 Ind. Cas. 119 = 8 P.L.T. 578 = A.I.R. 1927 Pat. 225. 

-Ss. 101 to 104—Scope—Burden of proof—Benefit 

of doubt not given. 

Law does not recognise the principle of giving the 
benefit of the doubt to a party on whom the burden of 
proof lies. Burden of proving that a person is of an 
agriculturist tribe is on him, especially when entries in 
Settlement record are against him. 94 Ind. Cas. 158 
- A.I.R. 1926 Lah. 484. 

-Ss. 101 to 104—Scope—Burden of proof—No hard 

and fast rule—Depends on circumstances of each case. 

As regards the question of burden of proof no hard 
and fast rule can be laid down in the sense that the rule 
should apply to ail cases. The determination of initial 
onus of proving a certain fact depends on the particular 
circumstances of each case, and onus also shifts from 
time to time during the progress of the trial as the cvi« 
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deuce develops and facts are established. 78 Ind. Cas. 
850 — 11 O.L.J. 219 = A.I.R. 1925 Oudh 16. 

-Ss. 101 to 104—Scope—Weakness of defendant’s 

title will not avail. 

The plaintiff must succeed on the strength of his 
own title and is not assisted by any weakness, real or 
apparent in the case for the defendant. 80 Ind. Cas. 
357 = 39 C.L.J. 90 = 28 C.W.N. 1033 = A.I.R. 1924 
Cal. 558. 

-Ss. 101 to 104—Scope—Onus—A question of law. 

The question upon which party the onus of proving 
any particular point lies, is undoubtedly a question of 
law. 86 Ind. Cas. 745 (Lah.). 

---S. 102—-Scope—Dismissal from office—Enquiry 

into conduct of hereditary temple servants. 

Where trustees of a temple inflict punishment on its 
hereditary officers, the onus of proving that notice of 
the enquiry held by the trustees was given to the persons 
concerned, and that the procedure was legal, is on the 
trustee holding the enquiry. 4 L.W. 611 =35 Ind. 
Cas. 204. 

-Ss. 102 and 103—Scope—Affirmative of issue. 

From first principles, it is clear that the issue must be 
framed by the party who states the affirmative and not 
by the party who states negative. 16 C.W.N. 779 = 15 
Ind. Cas. 30. 


48. Shifting of onus. 


-Ss. 101 to 104—Shifting of onus—Suit for possession 

—Defendant No. 1 denying plaintiff’s title and asserting 
that of defendant No. 2—Defendant No. 2 supporting 
plaintiff—Effect. 

In a suit for possession of a plot, on ground that 
plaintiff was its owner, defendant No. 1 denied plaintiff's 
title and asserted that of defendant No. 2 who was his 
lessor. Defendant No. 2 supported the case of plain¬ 
tiff in his written statement but later on sought an 
amendment so as to support defendant No. 1: 

Held , that the onus of proving his case was upon the 
plaintiff and the mere fact that the lessor also wanted 
to support the case of defendant No. 1 could not alter 
the position in regard to the onus. A.I.R. 1945 All. 
197 = 1945 O.W.N. (H.C.) 32 = 1945 A.L.J. 136 = 
1945 A.W.R. (H.C.) 36 = I.L.R. (1945) All. 109. 


•S. 102—Shifting of burden of proof. 


In a suit for property, the plaintiff alleged that hei 
husband had, during his lifetime, separated from the 
joint family and therefore, she was entitled to the suil 
property as belonging to her husband. The defence 
was that the partition was fictitious and the suit property 
was joint family property. In view of previous admis¬ 
sion by the plaintiff that the family was joint and thal 
the partition deed was fictitious and was never actec 
upon : 

Held , that whatever onus may initially have lain or 
the defendants vendees to show that the family was 
joint, the proof of those admissions of the plaintifl 
shifted the onus on to the plaintiff to show that the 
partition was real. It was for the plaintiff to rebut the 
presumption to which her admissions gave rise, viz 
that the partition was not real. A.I.R. 1944 All 42 = 
1944 A.L.J. 19 = 1944 A.W.R. 8 = 212 Ind. Cas. 168. 

~~ S ‘. 101—Onus of proof—How and when shifts. 

in civil cases, the onus of an issue is never permanentlv 
fixed, but constantly fluctuates. If it is placed on a 
particular party, it may, by adducing evidence, shift 
the burden on to the other side, who would fail if it k 
unable to rebut it. A.I.R. 1944 Lah. 276 = 46 P.L.R 88 

:- s -102—No do-H the onus of proving iminirv 

in the first place, on the person who alleges it y the 
normal presumption being of sanitv if ’ xne 

.here U sufficient evidence 8 to pr^atV^rsTn 


whose mental capacity is in doubt is usually of unsound 
mind, then the burden shifts to the person who alleges 
his sanity to prove that the document was executed 
during a lucid interval. A.I.R. 1941 Nag. 251 = 1941 
N.L.j. 287 = I.L.R. (1942) Nag. 236 = 196 Ind. 
Cas. 660. 

—-—Ss. 101 to 104—Shifting of onus—Right to sue 
devolving on plaintiff jointly with her sister—Plaintiff 
establishing prima facie her right to sue alone—Rebuttal 
of evidence. 

It is incumbent on the plaintiff' to show how she is 
entitled to sue alone where the right to sue devolves on 
her and her sister jointly. Once she succeeds in showing 
consent or authority or any other fact, such as a partition 
decree or renouncement of her claim by her sister which 
would entitle her to bring the action alone, the onus 
would shift to the other side to rebut the evidence 
adduced on behalf of the plaintiff by showing that the 
partition decree is inadmissible for want of registration 
when ordinarily all the decrees and orders passed by 
Courts are, under S. 17 (2), Registration Act exempt 
from registration. A.I.R. 1940 Mad. 412 = (1940) 
1 M.L.J. 240 = 1940 M.W.N. 429 = 190 Ind. Cas. 657. 

-Ss. 101 to 104—Shifting of onus. 

Admission in a previous document—Party not bound 
by such admission. Its only effect is to shift the burden 
as against the party making admission. (1938)67 C.L.J. 
495. 

—-—Ss. 101 to 104—Shifting of onus. 

Pat war i receiving excess amount on account of land 
revenue—Amount neither credited not returned but 
kept with himself. Burden shifts on Patwari to show 
that he received the amount in excess by mistake or that 
he returned the amount to owner or his agent. A.I.R. 
1938 Nag. 445 = 1938 N.L.J. 259 = 39 Cr.L.J. 895 = 
I.L.R. (1939) Nag. 180 = 177 Ind. Cas. 396. 

-S. 101—Shifting of onus. 

Plaintiff’s case that a certain property was jointly 
held by himself and his brother—Defendants alleging 
separation—Onus of proving separation is on defendants 
—Cesser of commensality is evidence by which this can be 
proved and so far as it shifts the onus, it shifts it in the 
secondary sense of the term only, and that is not a matter 
of law. A.I.R. 1937 Nag. 230 = 171 Ind. Cas. 860. 

-Ss. 101 to 104—Shifting of onus—Onus of proof— 

Rule of. 

The onus is upon the plaintiff and will shift on to the 
defendant only if the evidence adduced by the plaintiff 
is held to be sufficient to establish a prima facie case. 
It is not merely a question of weighing feathers on one 
side or the other. The party on whom the onus lies 
must prove his case sufficiently to justify a judgment 
in his favour if there is no other evidence given. A.I.R* 
1937 Pat. 563 = 16 Pat. 622 = 171 Ind. Cas. 715 = 
4 B. R. 58. 

-S. 101—Shifting of onus. 

An admission that actual consideration was different 
from that described in contract, does not shift the burden. 
A.I.IC 1936 Nag. 130 = I.L.R. (1936) Nag. 142 = 164 
Ind. Cas. 740. 

~Ss. *9 104—Shifting of onus. 

The affidavit of a process-server that he was unable 
to find party and had effected service by affixing the 
summons on his residence is legal evidence and shifts 
the onus to the party to prove that he was not properly 
served. (1936) 38 P.L.R. 279 = 164 Ind. Cas. 790. 

-Ss. 101, 102—Shifting of onus—Documents alleging 
receipts of payments—Third party denying consideration 

Onus of proof of actual payment. 

It is true that as between parties to a document, 
the admission or proof of execution would shift the 
onus on to the party denying consideration ; but a 
pers ■* who is not a party to the document in question 
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cannot be held liable on alleged receipts of payments 
unless there is evidence to prove that the money was 
actually paid. A.I.R. 1935 Lah. 14 = 157 Ind. Cas. 
787. 

-Ss. 101 to 104—Shifting of onus—Effect of regis¬ 
tration on onus. 

The decision of the Registrar that a document is 
genuine and the registration of the document, have not 
got even the effect of shifting the onus of proof from 
the party who alleges that the document is genuine. 
A.I.R. 1935 Mad. 203 = 1935 M.W.N. 42 = 41 M.L.W. 
90 = 68 M.L.J. 95 = 58 Mad. 448 = 155 Ind. Cas. 948. 

-Ss. 101 to 104—Shifting of onus. 

The proof of an admission shifts the onus because 
what a party himself admits to be true may reasonably 
be presumed to be so. It is then for him to rebut this 
presumption and unless and until that is satisfactorily 
done, the fact admitted must be taken to be established. 
A.I.R. 1934 Lah. 662 = 35 P.L.R. 578 = 153 Ind. Cas. 
393. 

-Ss. 101 to 104—Shifting of onus—Finding that 

family was joint and there was nucleus—Proof that cer¬ 
tain property was one party’s exclusive property. 

Once it is held in a partition suit that the family of the 
plaintiff was joint and that there was a nucleus of joint 
ancestral property, then it is for the party who asserts 
that a certain property is his exclusive property to prove 
that fact. A.I.R. 1934 Oudh 293 = 11 O.W.N. 528 = 
10 Luck. 61 = 149 Ind. Cas. 244. 

-Ss. 101 to 104—Shifting of onus—Suit on pronote— 

Denial of consideration and plea of fraud. 

Where, in a suit on a promissory note, the defendant 
denies consideration and sets up a plea of fraud, the 
burden is on the plaintiff to prove execution of the 
pronote and the passing of consideration. It is not 
upon the defendant to prove fraud and want of consi¬ 
deration. A.I.R. 1933 Oudh 394 (1) = 10 O.W.N. 839 
= 146 Ind. Cas. 709. 

-S, 103—Burden of proof—When shifts. 

The burden of proof is fixed when the issues are 
framed, and after that it is merely a case of considering 
the evidence. Once the pleadings are complete, the 
burden of proof is not transferred from side to side in 
the course of the proceedings. A.I.R. 1933 Rang. 174 
= 146 Ind. Cas. 445. 

-’Ss. 101 to 104—Shifting of onus. 

In a suit for recovery of money, the defendant pleaded 
payment and produced an entry in his bahi on which 
he said there was the plaintiff’s thumb-mark. The 
plaintiff denied the thumb-mark : 

Held, that the initial onus was rightly placed on the 
defendant but as soon as the finding was given that the 
thumb-mark was that of the plaintiff, the onus shifted 
to the plaintiff. (1931) 133 Ind. Cas. 867 = 32 P.L.R. 
407. 

-Ss. 101 to 103—Shifting of onus. 

In a mortgage suit for sale, the initial presumption 
arising, under S. 118, Negotiable Instruments Act and 
from the acknowledgment admitting the receipt of the 
entire consideration, can be rebutted even by circumstan¬ 
tial evidence. And when it is thus rebutted the burden 
of evidence shifts on to the mortgagee to show that full 
consideration did actually pass. 

In a mortgage suit for sale the execution of the mort¬ 
gage document was established and further the mortgagor 
had made an acknowledgment admitting the receipt 
of the entire consideration as well as the fact that there 
were hundis and promissory notes executed by him 
which had been set off or for the payment of which 
money had been left in the hands of mortgagee. But the 
mortgagor was a very young man of profligate habits 
and the mortgagee was in a position to dominate his 


will and to exercise undue influence over him. Further 
the mortgagee was not in a position to lend big sum 
of money. 

Held, that the initial presumption of the passing of 
full consideration was sufficiently rebutted. 29 M.L.J. 
236 and 31 Ind. Cas. 739, Foil. 124 Ind. Cas. 717 = 
A.I.R. 1930 All. 568. 

-S. 104—Shifting of onus—Dispute about land. 

Suit for establishing title and ejectment—Plaintiff 
claiming land in dispute under sale-deed—Defendants 
contesting the claim as holders of lakheraj property—■ 
Plaintiff has to prove that the land is within the geogra¬ 
phical limits of the patni village.—Burden of proving 
that the land is dedicated to a foundation as Niskar 
Pirattar then shifts on the defendants. A.L.R. 1922 
P.C. 272, Foil. 49 C.L.J. 546 - A.I.R. 1929 Cal. 459. 

-Ss. 101 to 104—Shifting of onus. 

Where plaintiff has given prima facie evidence of loss 
of profits caused by defendant, the defendant must 
prove that the loss was less than that proved bv plaintiff. 
A.I.R. 1924 Nag. 117 Foil. 94 Ind. Cas. 999 = A.I.R. 
1927 Nag. 75. 

-Ss. 101 to 104—Shifting of onus. 

Onus is liable to shift on proof of particular circum¬ 
stances. 78 Ind. Cas. 649 — A.I.R. 1925 All. 28. 

• 

-Ss. 101 to 103—Shifting of onus—Suit for profits. 

In a suit by co-sharers against lambardar for profits, 
the burden of proving the amount of arrears lies on the 
lambardar. 6 N.L.J. 234 = A.I.R. 1923 Nag. 287. 

-Ss. 101 to 104—Shifting of onus—Burden shifts 

according to facts proved. 

Burden of proof is often of a shifting character and 
may change from one party to the other as facts are 
proved which render the case of one party more probable 
than that of the other. 70 Ind. Cas. 27 = 1921 M.W.N. 
719 = A.I.R. 1921 Mad. 462. 

-Ss. 102 and 114—Shifting of onus—Discharge— 

Trial judge’s estimate of testimony—Value of, in doubtful 
cases. 

In a suit to enforce a mortgage bond the defence was 
that the debt had been discharged by payments endorsed 
on the bond. The trial Court, on review of the evidence 
held that the endorsements were fictitious and decided in 
favour of the plaintiff. But the High Court on appeal 
dismissed the suit. Held , that though the initial burden 
of proof rests on the appellant in such a c as this, 
both on general grounds and by reason of S. 114 of the 
Evidence Act, this burden shifts easily as the evidence is 
developed and much importance could not be attached 
in this case to the question on whom the initial onus lay. 
The evidence in this litigation, taken as a whole, was of 
such a character and so full of doubtful statements 
that it could only be weighed adequately by the Judge 
who had seen the witnesses and the balance of proba¬ 
bilities was also on the side of the conclusion reached by 
the Trial Judge. 22 C.W.N. 937 = 8 L.W. 233 = 47 
Ind. Cas. 337 (P.C.). 

-S. 102—Shifting of onus—Insanity—Proof. 

A suit was brought on an equitable mortgage against 
A, B and C buta decree was passed only against A and C, 
omitting B as being insane. The purchaser in execution 
of the decree, was subsequently sued on the basis of a 
mortgage executed by B prior to the suit and the pro¬ 
perty really belonged to B. The onus of proof shifted 
from plaintiff to the defendant when he showed the 
existence of the previous mortgage under which posses¬ 
sion was claimed. B was not bound by the decree as 
he was not a party to it. 4 Bur. L.T. 242 = 12 Ind. 
Cas. 199. 

-S. 101—Shifting of onus—Admissions shift onus. 

An admission though not necessarily conclusive is 
sufficient to shift the burden of proof. 7 N.L.R. 23 =« 
10 Ind. Cas. 700. 
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49. Special plea. 

——S. 101—Special plea—Plea that plaintiff is alien 
enemy—Onus—Basis to decide. 

It is for the defendants, who say that the plaintiffs 
are alien enemies, to prove that there are circumstances 
which bring them within such category in the eye of 
the law. The question has to be determined on the 
terms of S. 83, Civil P.C. and the Defence of India Act, 
1939, and the rules thereunder. A.I.R. 1944 Mad. 
239 = 57 M.L.W. 23 = (1944) 1 M.L.J. 58 = I.L.R. 
(1944) Mad. 124 =218 Ind. Cas. 235 = 1944 M.W.N. 
200 . 


-Ss. 101 to 104—Special pleas. 

Where a person declares in unambiguous terms that 
lie and members of his family were partners in a certain 
business, onus to prove contrary lies on him alone. 
A.I.R. 1944 Mad. 195 = 1943 M.W.N. 684 = (1944) 

1 M.L.J. 1 = I.L.R. (1944) Mad. 340 = 217 Ind. Cas. 106. 

-Ss. 103, 106—Special plea—Suit for dower—Hus¬ 
band pleading divorce and its communication to wife. 

Where in a suit by a Mohammadan lady to 
recover dower, the husband pleads divorce and com¬ 
munication of the divorce at a time more than three 
years before the suit was instituted, it is for the husband 
to prove the facts alleged under Ss. 103 and 106, Evidence * 
Act. A.I.R. 1943 Lah. 215 = 45 P.L.R. 231 = I.L.R. 
(1944) Lah. 186 = 209 Ind. Cas. 157. 

-S. 102—Special plea. 

Where a person seeks to recover overpayments made 
under a contract under a mistake of fact, he must prove 
not only that he was mistaken as to the facts, but also 
that it was such a mistake, which caused him to pay 
A.I.R. 1943 Pat. 327 = 22 Pat. 220 = 10 B.R. 259 
= 210 Ind. Cas. 426. 


-Ss. 101 to 104—Special plea—Plea of waiver. 

Where a person seeks to get rights under a policy of 
insurance on the ground that the insurance company 
has waived its right to challenge the validity of the 
policy by accepting premiums, strict proof of waiver is 
required and the burden of proof lies upon the person 
who alleges it. A.I.R. 1942 Cal. 412 = I.L.R. (1942) 
1 Cal. 100 = 46 C.W.N. 759 = 203 Ind. Cas. 548. 

-Ss. 101 to 104—Special plea. 

In a suit for restitution of conjugal rights in which 
the defendant wife denies the marriage between them 
the burden of proving that the marriage between the 
plaintiff and the defendant was according to Hindu 
rites and ceremonies is on the plaintiff. AIR 1937 
Rang. 308 = 172 Ind. Cas. 118. 


-Ss. 101 to 104—Special plea. 


The general rule is that all property is transferable 
and the onus of proving that a certain property is not 
transferable lies upon the persons pleading its non¬ 
transferability. The onus is heavier where such person 
has borrowed money on the strength of a mortgage-deed 
in which he professed to have the power of transfer 
A.I.R. 1936 Oudh 121 = 1935 O.W.N 1232 = 11 Luck 
588 = 159 Ind. Cas. 311. CK ' 


——Ss. 101 to 104—Special plea. 

Where a person claims to be a European British 
subject, and as such, not liable to be arrested according 
to S. 7, Extradition Act, the onus of proving the status 
is on him. A.I.R. 1935 Sind 244 = 29 S L R 60 — 37 
Cr.L.J. 312 = 160 Ind. Cas. 115. ~ 37 


-Ss. 101 to 104—Special plea. 

An agent, who while acting as an agent, himself deals 
as a pnncipal without the knowledge of the other nartv 
is acting contrary to the spirit of Ss. 211 to 214, Contract 
Act. It there be a question upon whom the burden 
of proof must lie, that burden must be laid upon thr 
party who has to justif, an apparent deviation from he 
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-Ss. 101 to 104—Special plea. 

Where a covenant in restraint of trade is called in 
question, the burden of justifying it lies on the party 
seeking to uphold it. A.I.R. 1934 P.C. 101 = 3 A.W.R. 
841 = 39 L.W. 618 = 1934 A.L.J. 457 = 66 M.L.J. 510 
= 150 Ind. Cas. 232 (P.C.). 

-Ss. 103 and 106—Special plea—Agreement to sell 

immovable property—Subsequent registered sale—Right 
of first vendee to specific performance—Burden of proof. 

The defendant No. 1 by an agreement dated Novem¬ 
ber 26, 1926, agreed to sell certain immovable property 
to the plaintiff. The defendant No. 1, on December 22, 
1926, sold the property to the respondent, by a regis¬ 
tered sale-deed : 

Held , in a suit by plaintiff for specific performance of 
the agreement dated November 26, 1926, though the 
plaintiffs’ agreement for sale did not, of itself, create 
any interest or change in the property under S. 54, 
T.P. Act, still he was entitled to enforce that agreement 
against the subsequent transferee of the property under 
S. 27 (6) of the Specific Relief Act. 

That the burden of proof was on the latter transferee 
to bring himself within the exception of S. 27 ( b ), Specific 
Relief Act, and to prove payment of money, good faith 
and absence of notice to him of the original contract. 
A.I.R. 1934 P.C. 68 = 11 O.W.N. 330 = 39 L.W. 363 = 
15 P.L.T. 67 = 1934 M.W.N. 206 = 66 M.L.J. 255 = 38 
C.W.N. 393 = 1934 A.L.J. 291 = 36 Bom. L.R. 421 
= 59 C.L.J. 139 = 13 Pat. 242 = 3 A.W.R. 410 = 61 
I.A. 115= 147 Ind. Cas. 1134 (P.C.). 

-Ss. 101 to 104—Special plea. 

According to S. 253 of the Contract Act, partnership 
is dissolved by the death of a partner in the absence of 
any contract to the contrary and the latter provision 
being in the nature of an exception, the burden of proof 
would be on those who set up such a contract. A.I.R. 
1933 Lah. 618 = 144 Ind. Cas. 1. 

—-—S. 101—Special plea. 

On an application to set aside an ex parte decree, 
it is incumbent on the applicant to show that the sum¬ 
monses were not duly served, or that he was prevented 
from appearing, when the case was heaid, by some 
sufficient cause. A.I.R. 1933 Rang. 156 = 145 Ind. 
Cas. 370. 

-Ss. 101 to 103—Special plea—Trustees—Misfea¬ 
sance-Onus. 

It is for those who attack the administration of the 
trustees to show that there was misfeasance 123 Ind. 
Cas 15 = 30 M L.W. 914 = A.I.R. 1930 Mad. 78 = 57 
M.L.J. 609. 


rT~?s* 101 to 104—Special plea—Award attacked— 
Multifanousness—Applicability to arbitration proceed¬ 
ings—-Onus to prove. 

It is incumbent on the person opposing an award 
to establish first that the provisions of the Civil Procedure 
Code as to multifariousness apply to proceedings before 
arbitrators and secondly if they do apply that in view 
?i,^ ose provisions the award could not be upheld. 
121 Ind. Cas. 161 = 24 S.L.R. 145 = A.I.R. 1930 Sind 


TrSs- 101 to 104—Special plea—Breach of trust— 
Action by co-owner—Proof of unlawful advantage taken. 

Where a co-ownei of property wants to take action 
against other co-owner for breach of trust under S. 90, 
Trusts Act, it is incumbent on him to allege and jprov* 
as a fact that the other co-owner by availing himself 
ol the position of a co-owner had gained an advantage 
in derogation of his rights. 118 Ind. Cas. 207 -= 23 
S.L.R. 461 = A.I.R. 1929 Sind 212. 

tu^ S ‘u 1 ? 1 to 104—Special plea—Bar of suit- 
ine burden of proving that a suit is barred uno* r 
V,C 2 ’ R - 2 » Civil P c - is upon the defendant : 20 Cal* 
716, Foil. 102 Ind. Cas. 31 = A.I.R. 1927 Lah. 840. 
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--Ss. 101 to 104—Special plea—Objectors to award 

must prove the grounds of objection. 

Any party wishing to set aside an award on the ground 
that the arbitrators in arriving at an unfair award either 
refused to hear somebody or heard the matter without 
giving notice of the hearing, under takes the burden 
of satisfying the Court that this is what really happened. 
82 Ind. Cas. 16 = 46 All. 686 = 22 A.LJ. 676 
= 5 L.R.A. Civ. 465 = A.I.R. 1924 All. 788. 

-Ss. 101 to 104—Special plea—Proof that the appa¬ 
rent is not the real. 

Burden of proof lies upon the person who asserts 
that the apparent is not the real state of things. 82 lnd. 
Cas. 934 = 28 C.W.N. 131 =39 C.L.J. 140 = A.I.R. 
1924 Cal. 467. 

-Ss. 101 to 104—Special plea—Mortgage by executor 

—Onus of proving authority—Not on the mortgagee. 

Where an executor mortgaged the properties of the 
testator under authority given by the will 
Held , that the onus of proving that the executor 
was acting within his powers is not on the mortgagee. 
68 Ind. Cas. 856 = 45 Mad. 867 = 16 M.L.W. 670 = 
1922 M.W.N 729 = 1923 M.W.N. 14 = A.I.R. 1923 
Mad. 84 = 43 M.L.J. 551. 

-Ss. 101 to 104—Special plea—-Immoral debt by 

Hindu father—Onus on the sons. 

The onus of proving illegality or immorality as affect¬ 
ing the debt incurred by the father is upon the sons, 
for after the death of their father their liability to pay 
the father’s debt arises under the express text of the 
Mitakshara. 62 Ind. Cas. 905 = 3 P.L.T. 43 = 6 P.L.J. 
451 = A.I.R. 1923 Pat. 143. 

-Ss. 101 to 104—Special plea—Trustee—Assertion 

of private ownership—Onus on the trustee. 

The view, that, where the discoverable origins of 
property show it to be trust property, the onus of estab¬ 
lishing that it must have illegitimately come into the 
trustee’s own right rests upon the beneficiaries, must be 
entirely dissented from. On the contrary the onus is, 
and is heavily upon the trustee to show by the clearest 
and most unimpeachable evidence the legitimacy of his 
personal acquisition. 45 Mad. 565 = 16 M.L.W. 247 = 
.31 M.L.T. 1 =49 I.A. 237 = 24 Bom. L.R. 1214 = 
21 A.L.J. 250 = 27 C.W.N. 317 = 36 C.L.J. 524 = 68 
Ind. Cas. 1 = A.I.R. 1922 P.C. 325 = 43 M.L.J. 536 
(P.C.). 

-Ss. 101 to 104—Special plea—Knowledge of trans¬ 
feree—Onus of proving. 

Burden of proving knowledge of the transferee lies 
on the person who asserts that a transaction was some¬ 
thing different from what, on the face of it purports to be. 
67 Ind. Cas. 572 = 9 O.L.J. 173 = 25 O.C. 115 = A.I.R. 
1922 Oudh 7. 

-Ss. 101 to 103—Special plea—Special agreement— 

Redemption suit—Mortgagee setting up special cove¬ 
nant—Onus on him. 

• Where in a redemption suit the mortgagees set up 
an alleged deed of further charge which contained a 
covenant : “ There are two bonds by which the plots 
are mortgaged. So long as I do not redeem these two 
bonds then first, I will pay the money due on this bond 
and then I shall be allowed to redeem the fields,” and 
there was nothing to show what were the mortgage- 
bonds to which it referred or that it referred to the 
mortgages in suit. 

Held, that the mortgagees were setting up a special 
covenant entitling them to an additional amount and 
the burden of proof clearly lay on them. 65 Ind. Cas. 
121 = 24 O.C. 319 - A.I.R. 1921 Oudh 257. 

-Ss. 101 to 104—Special plea—Muhammadan Law— 

Mother’s unfitness for custody of son until 7 years—Bur¬ 
den of proof. 

In Mahomed an Law the custody of a boy until, at any 
rate, the age of seven belongs to the mother. The 


burden, therefore, of proving that the mother in a parti¬ 
cular case is not entitled to be the guardian of her infant 
son lies heavily on any one who would assert it. 66 Ind. 
Cas. 888 = 15 S.L.R. 175 = A.I.R. 1921 Sind 45. 

-S. 103—Special plea—Assignment—Equities—Proof 

that assignment is free from existing right. 

The onus is on the assignee to prove that the assign¬ 
ment is free from an existing right. 18 M.L.T. 533 = 
(1915) M.W.N. 822 = 2 LAV. 977 = 31 Ind. Cas. 152. 

-S. 102—Special plea—Special agreement—Onus. 

A person setting up an oral agreement admissible 
undei Evidence Act, S. 92, proviso 2, is bound to prove 
it strictly. 39 Bom. 399 = 17 M.L.T. 402 = 28 M.L.J. 
589 = 13 A.LJ. 529 = 19 C.W.N. 713 = 21 C.L.J. 507 
= 17 Bom. L.R. 460 = 2 L.W. 524 = (1915) M.W.N. 
522 = 42 l.A. 103 = 29 Ind. Cas. 223 (P.C.). 

-Ss. 102 and 103—Special plea—Burden of proof. 

One of two joint executants of a promissory note 
desiring to escape liability on the ground of his being 
only a surety must prove that the payee had knowledge 
of that fact. 8 L.B.R. 168 = 8 Bur. L.T. 1 = 26 Ind. 
Cas. 253. 

-S. 102—Special plea—Burden of proof. 

If the executant of a document sets up any specific 
plea to avoid or minimise the effect of a document 
he must prove it. 13 C.W.N. 181 =11 Cr.L.J. 11 =4 
lnd. Cas. 577. 

-S. 103—Special plea—Statutory formalities—Compli¬ 
ance with—Expropriating statute. 

The onus of proof of strict compliance with an expro¬ 
priating statute is on the Government. 36 Cal. 1 = 35 
I.A. 195 = 8 C.L.J. 436 = 12 C.W.N. 1095 = 1 Ind. 
Cas. 182 (P.C.). 

-Ss. 101 to 104—Special plea—Disqualification from 

inheritance. 

The presumption of Hindu Law is against disquali¬ 
fication and the onus is upon him who seeks to exclude. 
(1906) 4 C.L.J. 323. 

-Ss. 101 to 104—Special plea—-Disqualification from 

inheritance—Cause of. 

Where it is contended that a person is excluded from 
inheritance by reason of an incurable disease, the stric¬ 
test proof of the disease will be required. (1906) 4 
C.L.J. 323. 

-Ss. 101 to 104—Special plea—Extension to Burma 

of T.P. Act—Unregistered sale-deed. 

Where vendee is in possession as owner, the burden 
of proving that the sale took place after the extension 
of the Act and that it was invalid for want of registration 
lies on the person disputing the right. 7 Bur. L.T. 86 = 
7 L.B.R. 262 = 24 lnd. Cas. 57. 

-Ss. 101 to 103—Special plea—Suit to set aside deed. 

In a suit to set aside a deed to which the plaintiff has 
been a party, the onus lies on him to make out a case 
for setting aside on equitable grounds a deed duly exe¬ 
cuted for valuable consideration. L.R. 7 A.C. 311, foil. 
(1906) 8 Bom. L.R. 652 = 31 B. 271. 

-Ss. 101 to 104—Special plea—Onus of proof on him 

who alleges that it is different—Presumption. 

It is on him who asserts it to prove that the law of 
the foreign state differs from ours, and in the absence of 
such proof it must be held that no difference exists 
possibly so far as the law here rests on the specific Acts 
of the Legislature. (1906) 8 Bom. L.R. 525 = 30 Bom. 
578. 

-Ss. 101 to 104—Special plea—Trust estate—Expendi¬ 
ture—Litigation, civil and criminal—Propriety. 

The onus is on the person who wishes to charge the 
trust estate to show that the expenditure was proper. 
(1905) 9 C.W.N. 421 = 32 C. 582. 

-Ss. 101 to 103—Special plea—Suit for accounts— 

Principal and Agent—C.P. Code, S. 215-A. 
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In a suit for accounts once the plaintiff establishes 
defendant’s liability to account, he is entitled to an order 
under S. 215-A of the Code. The onus does not lie 
upon him to prose some surplus in the hands of the 
defendant. The defendant should be ordered to pro¬ 
duce his accounts. 1905 A.W.N. 1 = 1 A.L.J. 347. 
See also 1905 A.W.N. 3 = 1 A.L.J. 722 = 27 A. 374. 

-Ss. 101 to 104—Special plea—Husband and wife— 

Validity of arrangement for future separation—Public 
policy—Onus of proving that Mahomedan Law is different 
from English Law. 

The onus of proving that the Mahomedan Law is 
different from the English Law on the application of 
any principle of public policy (as in his case that an 
agreement for future separation between husband and 
wife is void) is on the party who avers it. (1905) 7 Bom. 

L. R. 602. 

-Ss. 101 to 104—Special plea—Construction of sta¬ 
tutes of taxation. 

The onus is on those who seek to put the most onerous 
meaning on words used in taxing statutes, to show clearly 
what meaning was intended. (1903) 27 M. 547 = 14 

M. L.J. 410. 


50. Title. 


5. 102—Title. 


In a suit by the Government claiming property by 
escheat the fact that no relations of the last owner had 
come forward to claim his estate for six years after his 
death and the fact that no one had put forward any 
claim in response to a notice of escheat published in a 
local Gazette at a place to which the last owner did not 
originally belong are not enough to discharge the onus 
probandi which lies on the Government to prove that the 
last owner died without heirs. A.I.R. 1943 Mad. 15 = 
55 L.W. 578 = (1942) 2 M.L.J. 431 = 208 Ind. Cas. 38. 

-Ss. 101 to 104—Title. 


In a suit for the return of the goods against the pur¬ 
chaser from the finder of the goods, it is for the plaintiff 
to prove that the goods are his and not for the defendant 
to show that they were his. A.I.R. 1941 Rang. 166 = 
1941 Rang. L.R. 153 = 194 Ind. Cas. 887. 


•Ss. 101 to 104—Title. 


When it is alleged that circumstances exist whereby a 
transferee has obtained a better title to goods or docu¬ 
ments than the transferor possessed, the person or per¬ 
sons relying on such transfer should be in a position 
to prove the circumstances which validate the transfer. 
(1938) 67 C.L.J. 276 (F.B.). 

-Ss. 101 to 104—Title. 

When the facts are all set out, it is the duty of the 
purchaser to assume the burden of finding out from those 
facts whether or not he could obtain a good title. A.I R 
1936 Cal. 703 = 168 Ind. Cas. 244. 


-‘Ss. 101, 106, 114—Title—Suit under S. 53 (2) 

Patents and Designs Act, for damages and injunction— 
Onus of proving knowledge of plaintiff’s right—S. 106 
if applies—Presumption under S. 114. 

In a suit under S. 53 (2), Patents and Designs Act, 
tor damages and for injunction restraining the defen¬ 
dant from infringing the plaintiff’s copyright in respect 
of certain designs, the burden of establishing that the 
defendant had knowledge of the plaintiff’s rights in 
these registered designs, or that he had applied or caused 
to be applied such designs to the articles which he had 
sold is on the plaintiff and S. 106, Evidence Act, has no 
application ; nor does the presumption under S 114 
Evidence Act, arise in such a case. A.I R loifi 

493 =40 C.W.N. 938 - 63 Cal. 1146 - 166 lad Cas! 


-Ss. 101 to 104—Title. 

an * ctio “ fo r r ejectment, the plaintiff must s 
on the strength of his own title and not on the a 


of anv title in the defendants. A.I.R. 1935 Cal. 646 
40 C.W.N. 81 « 158 Ind. Cas. 445. 

—S. 101—Title—Person asserting in the negative — 
Onus of proof. 

The general rule of evidence is that, if, in order to 
make out a title, it is necessary to prove negative, the 
party who avers it must prove the title. In some cases, 
this allegation, negative in form, is made by the plain¬ 
tiff, in others, by way of defence ; the rule applicable to 
all such cases is that, where a claim or defence rests 
upon a negative allegation, the one asserting such 
claim or defence is not relieved of the onus probandi 
by reason of the form of the allegation or the inconve¬ 
nience of proving a negative. A.I.R. 1934 Cal. 68 = 37 
C.W.N. 1174 = 58 C.L.J. 85 - 60 Cal. 1253 = 149 Ind. 
Cas. 177. 


——Ss. 102, 114—Title—Defendant setting up a title 
to a tenancy right. 

Where a defendant, who is in possession, is setting up 
a title to a tenancy right, he must either show it by 
contract or by the fact that he has been in possession 
for the necessary period and the onus is equally upon 
him to show the date upon which he came into possess : on 
and his title began. No presumption against the plain¬ 
tiff can arise by reason of the non-production of books 
unless the defendants, who relied upon that presumption, 
called for them. A.I.R. 1934 Pat. 339 = 149 Ind. Cas. 
453 (2). 


-Ss. 101 to 104—Title—Proof of plaintiff’s title— 

Presumption from such proof—Value of. 

In a suit for ejectment, the plaintiff must not only 
prove his title but also that he has been in possession 
within twelve years from the date of the institution of 
the suit ; and it it is found that the evidence produced 
by both the plaintiff and the defendants as to possession 
is unworthy of credit, the plaintiff’s suit must fail in as 
much as the presumption which arises upon proof of 
title cannot be called in aid to give weight to evidence 
unworthy of credit any more than if no evidence at all 
had been given. (1933) 146 Ind. Cas. 448. 


--Ss. 101 to 103—Title—Negative necessary for prov¬ 
ing title—Claimant must prove. 

The general rule of evidence is that if in order to make 
out a title, it is necessary to prove a negative, the party 
who avers a title cannot be absolved from proving it: 

? W.R. J 90 J F B ) ’ FolL 114 Ind - Cas - 113 = A.I.R. 
1929 Oudh 204. 


“ Title—Goods—Detention without consi- 

\?/u 0n —Unstamped agreement of sale. 

Where a person has delivered goods (in pursuance of 
an unstamped agreement) and has got nothing in return 
it, though he cannot be allowed to prove his un¬ 
stamped agreement of sale, yet the onus is on the other 

party to show that he has the right to detain the goods. 

33 Ind. Cas. 661 (Mad.). 


wnere the title of a deceased person to certain proper- 
ties is disputed and it is shown that those properties 
oeionged to the partnership firm, the onus lies on persons 
claiming through the deceased person to prove that 
those properties belonged to him at the time of bis 

death. A.I.R. 1929 Sind 182. 

—Ss. 101 to 104—Title—Ejectment suit—Plaintiff’s 
title must be proved. 

In a suit for ejectment even though the defendant 
{H? tItIe ’ h , e can still put the plaintiff to the proof of 
™* ,tle andthe plaintiff has still to show that the title- 

QCea On wh IPn rAl I ae* no _ i • __ i !il. ...rtafinf 


ivx.vr.iN. «= 28 

1928 Mad. 840 - 56 M.L.J. 52. 

ITri? s ' — Tit,e —Suit f° r declaration—Dif* 

dant s want of title—Not sufficient. 


% 


4 I 
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In a suit for a declaration of title and for possession 
the plaintiff must prove his title. It is not sufficient for 
him to say that the defendant has no title. 90 Ind. Cas. 
480 = A.l.R. 1926 Cal. 179. . 

-Ss. 101 to 103—Title—Shamilat land—Sale of 

proprietary land—Onus lies on purchaser to show that 
shamilat was included. 

The rights of proprietors in the shamilat of the village 
are not a mere accessory to the land separately held 
by them and the onus lies on the purchaser of the pro¬ 
prietary land to show that the sale to him included 
also a share of the shamilat. 79 Ind. Cas. 84 = A.l.R. 
1925 Lah. 99. 

-Ss. 101 to 103—Title—Party out of possession— 

Must prove subsisting title. 

The burden of proving a subsisting title to a land lies 
on the party out of possession and the fact that the party 
in possession forced to institute a suit under O. 21, R. 103, 
C.P.Code does not shift the burden of proof on to him. 

82 Ind. Cas. 861 = A.l.R. 1925 Sind 201. 

-Ss. 101 to 103—Title—Suit by zamindars to eject 

defendants as trespassers—Burden of proof—Right of 
zamindars in respect of uncultivated lard. 

The zamindars of a village sued to recover possession 
of a certain plot of land, recorded in the village admi¬ 
nistration papers as land of the zamindars which had 
been in fact used for many years by the Muhammadans 
of the village for purposes of worship. Held, that in 
view of the length of possession of the defendants (some 
forty or fifty years) it lay upon the zamindars to show a 
title to eject the defendants over and above the mere 
fact that they were recorded as the zamindar's 
whilst the defendants could not show in what manner 
their possession originated. 1904 A.W.N. 71. 

-Ss. 101 to 104—Title—Payment of rent—Effect. 

Where A pays rent to B for certain land, the onus is 
on A to prove that the rent was paid by mistake and that 
the land is his, even though he is a defendant in the 
suit. (1901) 4 Bom. L.R. 28 = 26 B. 410. 

51. Undue influence. 

-Ss. 101 to 104—Undue influence. 

Creation of wakf— Evidence showing no undue influ¬ 
ence in creation of wakf— Onus is on person challenging 
document creating wakf on ground of undue influence, 
to prove undue influence. A.l.R. 1939 P.C. 8 = 1938 
O.W.N. 1216 = 1938 A.L.J. 1223 = 1938 A.W.R. 206 = 
43 C.W.N. 253 = 1939 M.W.N. 15 = 41 Bom. L.R. 
668 = I.L.R. (1939) Kar. (P.C.) 54 (Sup.) = 178 Ind 
Cas. 386 = 5 B.R. 157 (P.C.). 

-Ss. 101 to 104—Undue influence. 

The burden of proof lies on the party asserting undue 
influence. A.l.R. 1938 Nag. 391 = I.L.R. (1940) Nag. 
149 = 178 Ind. Cas. 825. 

-Ss. 101 to 104—Undue influence—Execution of docu¬ 
ment by illiterate Muhammadan lady—Execution admitted 
but knowledge of nature of contents denied—Burden of 
proof. 

Wheie an illiterate Muhammadan lady who is in the 
habit of conducting her business personally and who is 
not a pardanashin lady, executes a receipt and the exe¬ 
cution is admitted by her, burden is on her to prove 
that she was not aware of the true nature of the contents 
of the document or that she was misled before affixing 
her thumb-impression on it. A.l.R. 1938 Oudh 152 = 
1938 O.W.N. 531 = 174, Ind. Cas. 843. 

——Ss. 101 to 104—Undue influence—Bond by father— 
Suit against son—Son denying that there was nece¬ 
ssity. 

Held, in order to put the burden on the creditor to 
establish that the debt was not borrowed under undue 
influence, it was essential to show that the lender was 


in a position to dominate the will of the borrower- 
A.l.R. 1936 Pat. 78 = 160 Ind. Cas. 1073 = 2 B.R. 278. 

- Ss. 101 to 104—Undue influence—Inequality in parti¬ 
tion between adult and minor co-owner—Onus is on adult 
co-owner to show that transaction is not unconscionable. 

Where a partition between a minor and an adult 
co-owncr is attacked by the minor as not binding on 
him and when it is found that at the time of the partition 
the minor's mother was a young w'idow, with no near 
male relations who could give independent advice to 
her, and when the defendant knows all about the property 
from the very beginning and a great disparity in extent 
of the two lands exists and when there is no ostensible 
reason for the partition except the wish of the defendant, 
the onus shifts and it is for the defendant to make out 
that the transaction was a fair one. 73 Ind. Cas. 863 = 
1922 M.W.N. 732 =16 M.L.W. 721 = A.l.R. 1923 
Mad. 96. 

-S. 103—Undue influence—Proof of. 

The onus is on the person alleging it to show that 
influence was unduly exercised. Mere proof of fiduciary 
position is not enoueh. 38 M.L.J. 349 = 18 A.L.J. 344 
= 11 L.W. 455 = (1920) M.W.N. 317 = 2 U.P.L.R. 
(P.C.) 62 = 22 Bom. L.R. 588 = 55 Ind. Cas. 447 (P.C.). 

-S. 103—Undue influence—Proprietor—Disqualified. 

Where a disqualified proprietor whose estate is under 
the management of the Court of Wards executes a bond 
for high rate of interest, the burden of proving undue 
influence is not on the executant. 31 All. 386 = 6 A.L.J. 
707 = 10 C.L.J. 76 = 13 C.W.N. 1069 = 11 Bom. L.R. 
864 = 6 M.L.T. 71 = 19 M.L.J. 438 = 12 O.C. 300 = 36 
I.A. 96 = 3 Ind. Cas. 385 (P.C.). 

-S. 103—Undue influence—Onus. 

Where there is nothing on the face of the pronote 
or on the evidence to indicate that the bargain is un¬ 
conscionable or to show that the plaintiff w'as in a posi¬ 
tion to dominate the will of the defendant the onus lay 
on the defendants to prove undue influence and im¬ 
morality. 17 Ind. Cas. 309 (Oudh). 

-S. 103—Undue influence—Contract unconscionable 

—Undue influence. 

When the contract is prima facie unconscionable 
it is the duty of the party seeking to enforce it to prove 
that the contract was not induced by undue influence. 
2 Pat. L.J. 663 = (1917) P.H.C.C. 342 = 2 Pat. L.W. 
71 = 41 Ind. Cas. 337. 

-Ss. *101 to 104—Undue influence—On the party 

alleging it. 

The onus of proving that a Kabuliyat was unfairly 
obtained lies on the person who alleges it. 8 C.L.J. 
135 = 13 C.W.N. 167 =4 Ind. Cas. 495. 

52. Vendor and Purchaser. 

-Ss. 101 to 104—Vendor and purchaser—Vendor 

should disprove shortage—Buyer accepting subject to 
proper quality—Burden as to shortage not on the vendor. 

Where there is no conduct on the part of the buyer 
amounting to accepting the goods without any question 
as to the measurement, the burden is on the seller to 
show that he sent the goods of the proper measurement 
and there was no shortage. 

But where the buyer said “ we shall check the invoice 
and intimate to you ; we shall also send money ” and 
never afterwards even suggested that there was shortage 
in the goods sent and on the other hand accepted the 
goods subject to the only condition that they should be 
of the proper quality. 

Held, to throw the burden on the seller, of showing 
that there was not shortage at the time of despatch, 
would be improper. 105 Ind. Cas. 613 = 1927 M.W.N. 
549 = A.l.R. 1927 Mad. 880. 

-Ss. 101 to 104—Vendor and purchaser. 

The burden lies heavily on the person alleging it to 
prove that the vendee of immovable property agreed 
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to take the property with a defective title. 97 Ind.Cas. 
269 = 19 S.L.R. 41 = A.I.R. 1927 Sind 49. 


._Ss. 101 to 104—Vendor and purchaser. 

Where a person enters into an agreement to sell his 
property to one person but subsequently sells it to 
another person, it is for the vendee to prove that he is a 
transferee in good faith and without notice of the 
original contract. 96 Ind. Cas. 175 = A.I.R. 1926 
Lah. 580. 

_Ss. 101 to 104—Vendor and purchaser—Sale on 

credit—Plea of purchase for cash—Onus on defendant. 

Plaintiff pleaded that he had sold certain cattle on 
credit. The defendant replied that he had bought 
them for cash. 

Held , that S. 103 is the more specific section more 
particularly applicable and that the onus was on defen¬ 
dant to prove payment. 82 Ind. Cas. 658 = 2 Rang. 
202 = A.I.R. 1924 Rang. 349. 


-S. 103—Vendor and purchaser—Title of vendor— 


Proof of. 

A person who derives his title through a purchase 
must prove that his vendor had a title in the property 
sold. 28 All. 479, Foil. 38 P.L.R. 1919 = 51 Ind. Cas. 
•575. 


S. 102 —Vendor and purchaser—Inclusion of land— 


Onus. , . , , 

Where a land is not specially mentioned in a sale-deed 
and cannot even be said to be mentioned by implication, 
the burden of proving that that land was sold to a party 
lies on that party. 75 P.L.R. 1915 = 250 PAV.R. 1915 
= 29 Ind. Cas. 167. 


_Ss. 102 and 103—Vendor and purchaser—Title- 

Burden of proof—Possession. 

Where a sale-deed has been duly executed by one 
party to another and duly registered the onus of proving 
that possession was not given to the vendee in accordance 
with the sale-deed and that the vendor had acquired 
a title by prescription lies on the party asserting it. 15 
Ind. Cas. 282 (Mad.). 


-S. 102—Vendor and purchaser—Raiyati—Transfer- 

ability of holding—Doctrine of caveat emptor. 

The person alleging transferability of raiyati-holding 
must show that the custom of transferability exists. 
The doctrine of caveat emptor applies with the greatest 
force to persons who purchase Raiyati-holding from 
tenants. 6 Ind. Cas. 761 (Cal.). 

53. Will. * 


-Ss. 101 to 104—Will. 

The presumption about the execution of a will does 
not cover the question of disposing mind, the onus of 
which lies on the persons propounding the will. A.I.R. 
1933 Lah. 53 = 145 Ind. Cas. 241. 

-Ss. 101 to 104—Will. 

A party relying on an oral will has to establish it in 
the same way as if he is propounding it for probate. 
A.I.R. 1932 Bom. 410 = 34 Bom. L.R. 539 «= 142 Ind. 
Cas. 164 = 57 Bom. 1. 


—S. 102—Will—Probate of will. 

Burden of proof as to the testamentary capacity of 
testator lies on the propounder. A.I.R. 1932 Cal 
574 = 55 C.L.J. 189 = 139 Ind. Cas. 237. 

-Ss. 101 to 103—Will—Onus on those who attack 

the will. 

The onus of proving that the will is invalid as the 
testator was of unsound mind lies upon the persons 
attacking that document. 109 Ind. Cas. 640 = 29 P.L.R. 
217 . 

-Ss. 101 to 104—Will—Proof of will—Onus on the 

propounder how discharged. 

It is not open to doubt .fiat the onus probandi lies in 
every case upon the party propounding the will ; and 


he must satisfy the conscience of the Court that the 
instrument so propounded is the last will of a free and 
capable testator. But the onus is in general discharged 
by the proof of capacity and the fact of execution from 
which the knowledge of and assent to its contents by 
the testator will be assumed. 95 Ind.Cas. 1036=7P.L.T. 
203 = A.I.R. 1926 Pat. 269. 

_Ss. 101 to 104 —Will—Qualified admission as to 

signature—Burden not shifted. 

The qualified admission of a party regarding the 
signature of a testator docs not shift the burden of 
proving the non-execution of the will to him : 89 
Ind. Cas. 468 = 8 N.L.J. 123 = A.I.R. 1925 Nag. 427. 

_Ss. 101 to 104—Will—Soundness of mind and 

majority—Propounder to prove. 

The onus of proving not only the soundness of the 
testator’s mind but also the fact that the testator was 
not a minor at the time of the execution of the will rests 
upon the person who propounds the will. 83 Ind. Cas. 
1017 = 5 Lah. 263 = A.I.R. 1924 Lah. 541. 

-S. 101—Will—Burden of proving disposing mind. 

Burden of proving that testator was of a disposing 
mind is on propounder of a will where testator excluded 
an heir by a will executed on his death bed. 141 P.L.R. 
1911=20 P.R. 1912 = 233 P.W.R. 1911 = 10 Ind 
Cas. 130. 

-Ss. 102 and 103—Will—Revocation—Burden of 

proof—Document revoking a will. 

The burden lies heavily upon persons, setting up a 
document as having the effect of revoking a previous 
will, of proving the fact of its execution and of proving 
that the executant understood the teims and nature.of 
the deed, especially where there are circumstances 
exciting suspicion in the mind of the Court. 1 O.L.J. 
591 = 26 Ind. Cas. 547. 

—-—Ss. 102 and 103—Will—Testamentary capacity. 

The burden of proving the testamentary capacity 
of a testator is on those propounding the will. 38 Cal. 
355 = 38 I.A. 13 = 1 P.W.R. 1911 = 15 C.W.N. 177 = 
13 C.L.J. 72 = 21 P.L.R. 1911 = 13 Bom. L.R. 59 = 9 
M.L.T. 115 =(1911) 1 M.W.N. 86 = 8 A.L.J. 123 
= 4 Bur. L.T. 35 = 21 M.L.J. 100 = 21 P.R. 1911 = 
9 Ind. Cas. 33 (P.C.). 

-S. 102—-Will—Sound disposing mind. 

The burden of proving a sound disposing state of 
mind on the part of the testator is on the person pro¬ 
pounding the will. 32 Mad. 400 = 10 C.L.J. 276 = 11 
Bom. L.R. 1206 = 6 M.L.T. 304 = 19 M.L.J. 640 = 36 
I.A. 185 = 3 Ind. Cas. 799 (P.C.). 

-S. 102—Will—Onus on propounder. 

The propounder of a will must prove that the testator 
knew and approved of the contents of the alleged will. 
Where the executors fail to prove testator’s instructions 
about a particular clause in the will, the will may still 
be admitted to probate omitting the said clause. 
12 Bom. L.R. 569 = 7 Ind. Cas. 657. 

-S. 102—Will—Proof of—Onus. . 

In a suit to declare a will as forged, the burden of proof 
as to forgery lies on the plaintiff. If no evidence be 
produced the suit must fail. 82 P.L.R. 1909 = 88 P.W.R 
1909 = 4 Ind. Cas. 923. 

-S. 102—Will—Proof of—Onus on propounder. 

Whoever puts forward a will as genuine must proven 
and cannot throw on the opposite party the burden 
of proving the negative. 38 M. 16 6, foil. 40 Mad. 
672 =- 30 M.L.J. 504 - 34 Ind. Cas. 766. 

-Ss. 101 to 104—Will—Application for probate- 

Plea of unsoundness of mind on the part of the testator. 

Where probate of a will is applied for the onus pro" 
bandi lies in every case upon the party propounding 
a will, and he must satisfy the conscience of the court 
that the instrument so prounded is the last will of a ir®° 
and capable testator. If a party writes or prepares 
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a will under which he takes a benefit, or if any other 
circumstances exist which excite the suspicion of the 
court, and whatever their nature may be, it is for those 
who propound the will to remove such suspicion and 
to prove affirmatively that the testator knew and appro¬ 
ved the contents of the will ; and it is only where this is 
done that the onus is thrown upon those who oppose 
the will to prove the fraud or undue influence or what¬ 
ever they rely on to displace the case for proving the 
will. 1901 A.W.N. 145 = 23 A. 472. 

——Ss. 101 to 104—-Will—Genuineness of. 

The burden of proof lies upon the person who sets up 
a will and not on the person who is prepared to impeach 
it. (1901) 5 C.W.N. 895 = 3 Bom. L.R. 704 =-• 23 A. 
405 = 28 I.A. 186 (P.C.). 

-Ss. 101 to 104—Will—Onus on writer who takes 

benefit. 10 C.L.J. 276 = 11 Bom. L.R. 1206 = 3 Ind. 
Cas. 799 = 6 M.L.T. 304 = 32 M. 400 = 19 M.L.J. 
640 = 36 I.A. 185 (P.C.). 

-Ss. 101 to 104—Will—Suit to declare it a forgery. 

In a suit to declare a will as forged the burden of 
proof in the first instance lies on the plaintiff. If no 
evidence be produced, the suit must fail. 82 P.L.R. 1909 
= 88 P.W.R. 1909 = 4 Ind. Cas. 923. 

54. Miscellaneous. 

-Ss. 101 to 104—Compromise—Compromise of suit— 

Conclusive on parties and their descendants. 

Where in a partition suit the defendant pleads that 
plaintiff is not entitled to any share as he is congenitally 
blind, but the defendant does not proceed with the trial 
of the issue and enters into an agreement with the plain¬ 
tiff by which the dispute is settled and one of the condi¬ 
tions of which is the recognition of the plaintiffs title 
by the defendant, the agreement is binding on the defen¬ 
dant and his descendants and is conclusive of the plain¬ 
tiff’s right to share in the joint property. 86 Ind. Cas. 
554 = 23 A.L.J. 141 = 47 All. 327 «= A.I.R. 1925 All. 
366. 

-Ss. 101 to 104—Miscellaneous —Prima facie case 

of damage proved—Not bound to prove how damaged. 

Where plaintiffs case was that the article given by 
him to the defendant for cleaning was damaged by 
chemicals in the process of cleaning and where he made 
a prima facie case that the article was in good condition 
at the time it was given to the defendant but was torn 
at the time it was got back from the defendant. 

Held, that he was not bound to prove that the article 
had been damaged by chemicals in the process of clean¬ 
ing. 84 Ind. Cas. 274 = 3 Bur. L.J. 203 = A.I.R. 
1924 Rang. 356. 

-S. 105. 

See also (1) EVIDENCE ACT, (i) Ss. 101 to 104- 
CRIMINAL TRIAL; (ii) S. 114—CRIMINAL TRIAL. 
(2) PENAL CODE, Ss. 96-106, 299-200. 

-S. 105. 

Synopsis. 

1. Applicability. 

2. Burden of proof. 

3. Defamation. 

4. Duty of Court. 

5. Insanity. 

6. No plea of exception. 

7. Private defence. 

8. Self defence. 

9. Scope. 

10. Scope and effect. 

11. Miscellaneous. 


1. Applicability. 

——S. 105—Applicability—Fight between parties—Which 
party to be blamed and which blameless, doubtful. 

Where, in a fight between two parties, it cannot be 
said which party was to blame, and which party was 
blameless, it is not possible consistently with justice to 
convict the members of either party by relying on the 
provisions of S. 105, Evidence Act. A.I.R. 1943 Oudh 
272 - 1943 A.W.R. 36 - 44 Cr.L.J. 625 - 19 Luck. 

25 - 207 Ind. Cas. 256. 

2. Burden of proof. 

(a) Application. 

(b) Discharge. 

(c) Meaning. 

(2-a) Application. 

-S. 105—Burden of proof under—Application of 

the presumption. 

Obiter —Per Duuktey, J. —When the accused denies 
in toto the act or acts alleged, and it appears from the 
evidence for the prosecution that there are reasonable 
grounds for holding that the case falls within an excep¬ 
tion, the presumption enacted in the last line of S.105, 
does not arise at all. The burden is on the prosecution 
to establish the guilt of the accused beyond reasonable 
doubt, and if upon a review' of all the materials on the 
record, there appears a reasonable doubt as to whether 
the case falls, within any exception, the prosecution 
has failed to discharge that burden, and the accused 
must be acquitted or convicted only of the minor offence 
as the case may be. A.I.R. 1937 Rang. 83 = 14 Rang. 
666 = 38 Cr.L.J. 524 = 168 Ind. Cas. 193 (F.B.). 

—-—S. 105—Burden of proof under—Application of. 

In a criminal trial, the burden of proof is always on 
the prosecution and it is only when a good prima facie 
case has been made out against the accused sufficient 
to justify his conviction of that offence, that the burden 
shifts upon the accused to prove that he is not guilty 
of any such offence. 

The accused, who gave the first information report 
of the death of one of the dacoits in the scuffle ensuing, 
was committed to the Court of Session on a charge 
under S. 302, I.P.C. It was urged by the prosecution 
that as the accused admitted having attacked deceased, 
his act amounted to wilful murder unless he could 
prove the circumstances, which would go to show that 
it was not culpable homicide amounting to murder : 

Held, that this was not the right way of looking towards 
the facts of the case and this amounted to misappli¬ 
cation of S. 105, Evidence Act. 

[Accused was given the benefit of the doubt]. (1936) 
165 Ind. Cas. 458 = 1936 O.W.N. 1013 = 37 Cr.L.J. 
1130. 

-S. 105—Burden of proof—Application of. 

Prosecution must make out a case for conviction but 
the accused must prove that his case comes within 
exceptions. 105 Ind. Cas. 820 — 28 Cr.L.J. 996 = 9 
A.I.Cr.R. 204 = A.I.R. 1928 Nag. 58. 

-S. 105—Burden of proof—Application of. 

The law requires as laid dov/n in S. 105 that the onus 
of proving circumstances which give the benefit of the 
general exception to an accused person lies on him, 
and in the absence of evidence the presumption is against 
the accused. But this does not mean that the accused 
must lead evidence. If it is apparent from the evidence 
on the record, that the general exception would apply, 
then the presumption is removed and it is open to the 
Court to consider whether the evidence proves to the 
satisfaction of the Court that the accused comes within 
the exception. 71 Ind. Cas. 689 = 24 Cr.L.J. 225 = 45 
All. 329 = A.I.R. 1923 All. 327. 
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(2-b) Discharge of. 

-S. 105—Burden of proof—Discharge by accused— 

Quantum of proof for. 

The quantum of proof required under S. 105, Evidence 
Act, is not proof be> ond reasonable doubt. The accused 
pleading right of private defence need merely make 
out a prima facie case in other words, it is sufficient if 
he satisfies the Court of the probability of what he is 
called upon to establish. 27 Pat. 35 = 49 Cr.L.J. 406 
= A.I.R. 1948 Pat. 294. 

-S. 105—Exceptions—Right of self-defence—Onus 

on accused—When and how discharged. 

According to S. 105, Evidence Act, the burden of 
proving that the accused had acted in exercise of the 
right of self-defence, which is in the nature of an excep¬ 
tion, is on him. It is true that this burden can be dis¬ 
charged otherwise than by producing defence evidence 
but in those cases the version of the accused must be 
proved to have been established or in any case prima 
facie made out either by the prosecution evidence or by 
circumstances proved on behalf of the prosecution or 
elicited by the accused in his cross-examination of 
the witnesses for the prosecution. The accused need not 
be called upon to establish right of self-defence unless 
the prosecution has succeeded in proving a case. But 
in a case where it has succeeded in making out the main 
facts, the prosecution cannot be thrown out merely 
because the prosecution evidence is to be regarded as 
unreliable on a few points. A.I.R. 1944 Lah. 97 = 45 
P.L.R. 393 = 45 Cr.L.J. 634 = 212 Ind. Cas. 440. 

-S. 105—Case for prosecution itself showing that 

accused’s act fell under exception in Penal Code— 
Accused is relieved of burden of proof under. 

By S. 105, Evidence Act, it is, of course, the duty of 
the accused to show that his oflence falls within any of 
the exceptions in the I.P.C.; but where it appears from 
the prosecution evidence itself that the act falls within 
the exception, the accused will clearly be relieved of 
that burden. A.I.R. 1938 Mad. 656 - 47 M.L.W. 
568 = 1938 M.W.N. 385 = 39 Cr.L.J. 993 = (1938) 
1 M.L.J. 670 = I.L.R. (1938) Mad. 805 = 178 Ind. Cas. 
67. See also I.L.R. (1936) Nag. 85 = A.I.R. 1936 Nag. 
119. 

-S. 105—Discharge of burden on accused. 

If the Court either is satisfied from the examination 
of the accused and the evidence adduced by him, or 
from circumstances appearing from the prosecution 
evidence, that the existence of circumstances bringing the 
case within the exception or exceptions pleaded has been 
proved, or upon a review of all the evidence is left in 
reasonable doubt whether such circumstances do exist 
or not, the accused, in the case of a general exception, 
is entitled to be acquitted, or, in the case of a special 
exception, can be convicted only of the minor offence 
A.I.R. 1937 Rang. 83 = 38 Cr.L.J. 524 = 14 Rang’ 
666 = 168 Ind. Cas. 193 (F.B.). 

-.S. 105—-Burden on accused—Circumstances in 

prosecution evidence entitling him to benefit of exceptions 
—Discharge of burden. 

Where it is admitted by the accused that he caused 
the injuries to the deceased as a result of which he died 
ordinarily, the burden of proving ihe circumstances 
which entitled him to the benefit of any of the exceptions 
in the Penal Code, is on him but, if he can establish 
that such circumstances appear from the prosecution 
evidence, he would be equally entitled to their benefit 
A.I.R. 1933 Lah. 1055 = 35 Cr.L.J. 470 - 147 Ind 
Cas. 722. 

-S. 105—Burden on accused—Discharge of 

Although under the Indian Evidence Act the burden 
of proving an exception under the Penal Code is on the 
accused person it does not follow that the circumstances 
together with the accused person’s statement cannot ?c 


sufficient evidence to establish the exception m his 
favour. 98 Ind. Cas. 707 = 7 L.R.A. Cr. 187 — 27 
Cr.L.J. 1395 = A.I.R. 1927 All. 119. 

_S. 105—Discharge of burden. 

Where prosecution itself has proved the exception, 
accused need not prove it. Section 105 says nothing 
about picas but merely places burden of proof on the 
accused. 81 Ind. Cas. 901 = 25 Cr.L.J. 1077 = A.I.R. 
1925 Nag. 37. 

(2-c) Meaning. 

__S. 105—Burden of proof—Meaning of. 

Per CoUister , Allsop and Braund , JJ .—“ Burden of 
proof” may, in some circumstances, mean the burden 
of introducing or producing evidence but it cannot have 
this meaning in S. 105, Evidence Act. 

Per Bajpai , J .—In criminal cases, the burden of 
establishing a case lemains throughout the trial on the 
prosecution and never shifts. But the burden of proof, 
as a matter of introducing or adducing evidence, is 
unstable and may shift constantly throughout the trial 
according as one scale of evidence preponderates oyer 
the other, and it is in this latter sense that the expression 
is used in Ss. 103 and 105, Evidence Act. 

Per Allsop , J. —The expressions “burden of proof” 
and “ burden of proving ” mean the same thing. A.I.R. 
1941 All. 402 = 1941 A.L.J. 619 = 1941 A.W.R. 320 = 
43 Cr.L.J. 177 = I.L.R. (1941) All. 843 = 197 Ind. 
Cas. 525 (F.B.). 

-Ss. 105,106—Burden of proof—Meaning of—Burden, 

whether shifts. 

The phrase “ burden of proof ” means the burden of 
establishing a case, and the burden of introducing evi¬ 
dence. In a criminal trial, the burden of proving every¬ 
thing essential to the establishment of the charge against 
the accused lies upon the prosecution, and that burden 
never changes. But it would clearly impose an 
impossible task on the prosecution if the prosecution 
were required to anticipate every possible defence of the 
accused and to establish that each such defence could 
not be made out, and of this task, the prosecution is 
relieved by the provisions of S. 105, Evidence Act, and 
its closely allied section, S. 106. In S. 105, the phrase 
“burden of proof” is clearly used in its second sense, 
namely, the duty of introducing evidence. The major 
burden, that of establishing on the w hole case the guilt 
of the accused beyond reasonable doubt, never shifts 
Irom the prosecution. The duty of the accused under 
S. 105 is to introduce such evidence as will displace the 
presumption of the absence of circumstances bringing 
the case within an exception, and will suffice to satisfy 

u° urt l ^ at suc h circumstances may have existed. 
The burden of the issue as to the non-existence of such 
circumstances is then shifted to the prosecution, which 
has still to discharge the major burden of proving on 
the whole case the guilt of the accused beyond reason- 
aWc doubt. A.I.R. 1937 Rang. 83 - 38 Cr.L.J. 524 = 
14 Rang. 666 = 168 Ind. Cas. 193 (F.B.). 

—- S. 105 Burden ot proof—Shifting of onus to accused, 
\x'K n *K takes p,ace — Cou rt rejecting theory of defence— 

Whether proves guilt. 

The burden of proof in a criminal trial remains at all 
imes upon the prosecution, and it is only shifted upon 
tnc accused in so far as an accused person may set up 
he existence of circumstances bringing his case within 
S'* o the general exceptions in the Penal Code, or 
" any spec,a l, exception or proviso contained in 
f c ny °S er P art .the same Code. The Sessions Judge 
tn *u ty « to reject the suggestion of the defence as 
Z deceased was killed, but the mere fact that 

he rejected the theory of the defence will not prove the 

inet accu . scd in respect of the charges brought 
against them A.I.R. 1934 Oudh 485 = 11 O.W.N. 

1224 - 35 Cr.L.J. 1489 = 152 Ind. Cas. 85. 
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3. Defamation. 

-S. 105—Defamation—Exemption—Penal Code, Ss. 

499, 500—Burden of proof. 

In a defamation case, the accused must prove his good 
faith, public good and truth and legality of his expres¬ 
sions. 2 U.P.L.R. (All.) 182 = 57 Ind. Cas. 84. 

-S. 105—-Defamation—-Privileged occasion. 

The onus of proving privilege in an action for libel 
is on the person pleading it. 39 All. 561 = 15 A.L.J. 
629 = 33 M.L.J. 103=2 P.L.W. 125=21 C.W.N. 
1113 = 19 Bom. L.R. 707 = 22 M.L.T. 132 = 26 C.L.J. 
282 = 6 L.W. 494 = (1917) M.W.N. 817=44 I.A. 
192 = 40 Ind. Cas. 641 (P.C.). 

-S. 105—Defamation—Exemption—Onus. 

The person alleging privilege or exemption to a charge 
of defamation must prove that he made a statement 
in good faith to a person who has authority over the 
person complained against. 17 C.L.J. 381 = 35 Ind. 
Cas. 813. 

-S. 105—Defamation—Good faith. 

S. 105 departs from the general rule that it is for the 
prosecution to establish the charge against the accused. 
Once the complainant proves that the accused made 
certain defamatory statements, the accused must prove 
that they were made in good faith for the public good. 
4 P.W.R. 1910 Cr. = 11 Cr.L.J. 205 = 5 Ind. Cas. 714. 

-S.105—Onus—Privilege—Malice. 

If the occasion is privileged the burden of proving 
actual malice is on the plaintiff. 36 Cal. 907 = 13 
C.W.N. 1165 = 3 Ind. Cas. 831. 

4. Duty of Court. 

——S. 105—Exceptions—Onus—Duty of Court. 

Section 105, Evidence Act, which lays on accused 
the burden of proving facts bringing his case within an 
exception, does not relieve a Judge, even in cases where 
the accused has not pleaded an exception, from pointing 
out to the jury such facts in evidence as might justify 
the jury in taking the view that the case of the accused 
was covered by any of the exceptions. Even if the coun¬ 
sel of the accused has not based arguments on an excep¬ 
tion, still it is the Judge’s duty to draw the attention of 
the jury to the applicability of the exception, if, in his 
opinion, there is anything in the evidence which might 
attract the application of the exception. A.I.R. 1944 
Bom. 274=46 Bom. L.R. 566 = 46 Cr.L.J. 277 = I.L.R. 
(1945) Bom. 52 = 217 Ind. Cas. 255 (F.B.). 

-S. 105—Exceptions—Burden on accused—Duty of 

Court. 

Though as a general rule it is the duty of the accused 
to make out a case of self-defence, the Court has to look 
into the facts and circumstances of each case. A.I.R. 
1933 Lah. 232 = 34 Cr.L.J. 318 = 34 P.L.R. 349 = 142 
Ind. Cas. 20. 

—•—S. 105—-Private defence—No plea—Duty of court. 

Though a person does not plead private defence, 
in a charge of murder against him, the Court must 
consider his right of self-defence if the evidence proves 
circumstances requiring him to use that right. 8 M.L.T. 
462 = 12 Cr.L.J. 18 = 8 Ind. Cas. 1088. 

5. Insanity. 

-S. 105, Illus. (a)—Murder case—Plea of insanity 

by accused. 

Burden in cases in which accused has to prove insanity 
may fairly be stated as not being higher than the burden 
which rests upon plaintiff or defendant in civil pro¬ 
ceedings. 1936 M.W.N. 1248 = 44 M.L.W. 694 (P.C.). 

— —S. 105—Insanity—Onus. 

The burden of proving that an accused person was 
of unsound mind when ne committed the offences, is 
upon the accused. A.I.R. 1935 Oudh 143 = 36 Cr.L.J. 
392 (2) = 1935 O.W.N. 53 = 153 Ind. Cas. 780. 

8—F. Y. D.—40 


--S. 105—Insanity—Penal Code, S. 84. 

Where the evidence as to the insanity of accused is 
conflicting, the accused should be convicted as on him 
lies the burden of proving insanity which in the case 
of conflicting evidence cannot be said to be sufficiently 
discharged. 77 Ind. Cas. 236 = 21 A.L.J. 776 = 4 
L.R.A.Cr.234 = 25 Cr.L.J. 348 = A.I.R. 1924 All. 186. 

-S. 105—Lunacy—Exemption from criminal liability 

—Unsoundness of mind. 

When unsoundness is pleaded as a defence to a criminal 
charge, the burden of proof rests on the accused. 29 
C.L.J. 209 = 23 C.W.N. 621 = 20 Cr.L.J. 383 = 50 
Ind. Cas. 991. 

6. No plea of exception. 

-S. 105—Exceptions—Accused, if can discharge 

burden by relying on facts brought out in case, even if not 
expressly relied on by him in his statement. 

In a criminal ease, the burden is on the accused to 
prove an exception but he may do so by relying on any 
of the facts brought out in the case, even when they 
do not appear in his own statement or defence evidence. 

Consequently, where in a prosecution for defamation 
the occasion of defamatory statements is found to be a 
privileged one, there should be no conviction even if 
this exception is not expressly relied on by the accused. 
A.I.R. 1936 Nag. 119 = 37 Cr.L.J. 1035 = I.L.R. (1936) 
Nag. 85 = 164 Ind. Cas. 928. See also A.I.R. 1944 
Bom. 274 = I.L.R. (1945) Bom. 52. 

-S. 105—Circumstances showing that right of private 

defence was legitimately exercised—No specific plea— 
Consideration. 

If the circumstances show that the right of private 
defence was legitimately exercised, the Court is bound 
to take it into consideration even though self-defence 
was not specifically pleaded. A.I.R. 1936 Rang. 1 = 37 
Cr.L.J. 293 = 160 Ind. Cas. 463. See also 8 Ind. Cas. 
1088. 

-S. 105—No plea of right of private defence of 

property. 

The court ought not to set up on behalf of persons 
accused before it a defence that they were acting in the 
exercise of the right of private defence of property, which 
defence the accused themselves did not set up. (1904) 
A.W.N. 113. 

7. Private defence. 

-S. 105—Private defence—Exception—Onus. 

When a right of private defence is set up, the onus 
is on the party setting up that defence to prove it. A.I.R. 
1942 Cal. 435 = 43 Cr.L.J. 412 = 198 Ind. Cas. 629. 

——S. 105—Person relying on the plea of private 
defence must prove that he acted in the exercise of that 
right. A.I.R. 1941 All. 309 = 42 Cr.L.J. 779 = 1941 
A.W.R. 215 = I.L R. (1941) All. 465 = 1941 A.L.J. 
342 = 1941 O.W.N. 839 = 195 Ind. Cas. 720. 

-S. 105—Pica of private defence—Burden of proof 

is on accused. 8 C.W.N. 714. 

8. Self-defence. 

_S. 105 -Self-defence—Plea of accused in murder 

case. 

Where, in a murder case, the accused sets up the 
plea of self-defence, the burden lies on him under S. 105, 
Evidence Act to prove it and in the absence of proof, it 
is not possible for the Court to presume the truth of the 
plea of self-defence. A.I.R. 1941 Mad. 280 = 42 Cr.L.J. 
305 = 1940 M.W.N. 1236 = 52 M.L.W. 884 = (1940) 
2 M.L.J. 1018 = 1921 Ind. Cas. 525. 

——S. 105—Self-defence. 

It lies upon the person bringing the plea of self-defence 
to establish the circumstances under which each blow 
that causes an injury to a member of the opposite party 
isinflicted. 104 Ind. Cas. 454 = 28Cr.L.J.838 = A.I.R. 
1927 Lah. 786. 
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9. Scope. 

S. 105—-Scope—Burden of proof in criminal cases— 


Rules—Exception—Duty of accused—Extent of onus. 

The general rule in criminal cases, is that the accused 
must always be presumed to be innocent and that the 
onus of proving the accused guilty of the charge against 
him is on the prosecution. S. 105 of the Evidence Act 
is an important qualification of this rule, and in view 
of that section the prosecution is not obliged to prove 
absence of facts which might bring the case of the accused 
within a special exception which the accused might plead 
in defence. It is for the accused to offer some expla¬ 
nation of the prosecution evidence, and if this appears 
to the Court reasonable, even though not beyond doubt, 
and to be consistent with the innocence of the accused, 
he should be given the benefit of that doubt. I.L.R. 
(1948) Nag. 903 = 50 Cr.L.J. 465 = A.I.R. 1949 Nag. 
163 = 1948 N.L.J. 565. 

•S. 105—Scope—-Burden of proof in criminal case— 


Exception—Extent of onus on accused. 

The onus does lie on the prosecution to prove the 
guilt of an accused person in all circumstances and it is 
shifted on to him under S. 105, Evidence Act, to prove 
the circumstances under which he claims the benefit of 
the exceptions. But even if he fails to prove definitely 
the existence of those circumstances, he can still claim 
to be governed by the general principles of the criminal 
law that an accused is presumed to be innocent unless 
proved to be guilty, and the benefit of any doubt that 
exists in the mind of the court must be given to him. 
The Court, therefore, is at perfect liberty to scrutinize 
the case for the prosecution in spite of the failure of 
the accused to prove his own defence. (1946) 48 P.L.R. 
342 = 48 Cr.L.J. 126 = A.I.R. 1947 Lah. 244. 

-S. 105—Scope—Exceptions—-Onus—Presumption 

under. 

The burden of proving the existence of circumstances 
bringing the case within any of the general exceptions 
in the I.P.C., such as, right of private defence, is upon 
the accused person and the Court shall presume absence 
of such circumstances. A.I.R. 1946 Pat. 84 = 48 Cr.L.J. 
63 = 24 Pat. 578. 

-S. 105—Scope—If overridden by S. 6, Penal Code 

and S. 221 (5), Criminal Procedure Code. 

Neither S. 6, I.P.C., nor S. 221 (5), Criminal P.C., 
overrides S. 105, Evidence Act, which deals with the 
question of burden of proof. A.I.R. 1941 All. 402 
= 1941 A.L.J. 619 = 43 Cr.L.J. 177 = 1941 A.W.R. 
320 = I.L.R. (1941) All. 843 = 197 Ind. Cas. 525 (F.B.). 

-S. 105—Scope—Onus to prove guilt. 

General rule that it always lies on prosecution is 
subject to exception in S. 105. A.I.R. 1940 Lah 54 
1 Cr.L.J. 447 = 187 Ind. Cas. 15. 


—— S. 105—Scope—Onus to prove exception—When 
arises. 

Prosecution should first make out the case before 
accused is cal Jed upon to answer : 

Held, on evidence, that the prosecution case was un¬ 
satisfactory and that there was no necessity for the 
accused to establish their plea of self-defence H 937 ^ 
171 Ind. Cas. 906 = 39 Cr.L.J. 7 = 40 P.L.R. 17. ’ 

-S. 105—Scope of—Burden to prove innocence, if lies 


_Ss 105 and 106—Scope—Burden of proof—Firearm 

fired while officer is attempting to arrest—Defence of mere 

intention to frighten Police—Onus. 

Under S. 105 the burden of proving the existence of 
circumstances bringing the case within any of the gene- 
ral exceptions is on the accused, and the Court shall pre- 
sume the absence of such circumstances. If a man fires off 
a firearm while an officer is attempting to arrest him, the 
natural conclusion is that he is attempting to shoot the 
Police Officer and is guilty under S. 307 of the I.P.C., and 
if the defence is that he had merely the intention of 
frightening the Police Officer by firing in the air, then 
the burden of proving that fact is upon the defence. 
A.I.R. 1936 Oudh 294 = 37 Cr.L.J. 787 = 1936 OW.N. 
553 = 162 Ind. Cas. 844. 

-S. 105—Scope—Exceptions pleaded in defence of 

murder. 

The burden of proving the existence of circumstances 
bringing their case within one of the several exceptions 
in the I.P.C., or within any special exception of that 
Code lies upon them and under S. 105, Evidence Act, 
the Court is bound to presume the absence of such 
circumstances. (1935) 154 Ind. Cas. 697 = 1935 
O.W.N. 311 =36 Cr.L.J. 534 = 10 Luck. 718. 

-S. 105—-Scope of—Plea of justifiable homicide— 


Causing death of burglar—Onus. 

Where it appeared that a thief was killed with lathi 
blows by the inmates of the house when the thief was 
trying to escape through a hole. 

Held , that the burden of proving that the death was 
justifiable homicide lay upon the persons who were 
proved to have dealt the blows. 7 O.W.N. 797 = 1930 
Cr.C. 948 = A.I.R. 1930 Oudh 408. 

-S. 105—Scope of—Exception pleaded in defence— 


Onus. 

Accused mast prove that his case came within the 
Exception 1 to S. 300 of the Penal Code and the Court 
is bound to presume the absence of any such case. 81 
Ind. Cas. 717 = 25 Cr.L.J. 1005 = 6 L.L.J. 575 = A.I.R. 
1924 Lah. 733. 

-S. 105—Scope—Exception, plea in defence—Onus. 

The burden of proving the existence of circumstances 
bringing the case within any of the general exceptions 
in the Penal Code rests upon the accused, and S. 105 
says the Court shall presume the absence of such circum¬ 
stances. 68 Ind. Cas. 113 = 3 Lah. 144 = 4 L.L.J. 91 

= 9 P.W.R. 1922 Cr.= 23 Cr.L.J. 513 = A.I.R. 1922 
Lah. 1. 


^Onus* 05 —Dflfence of gambling—Plea, a game of skill 

The onus of showing that any offence falls within a 
general exception to Gambling Act, i.e., that it was game 
ol mere skill is on the accused. 15 Cr.L.J. 276 = 23 
Ind. Cas. 484 (Cal.). 

——S. 105—-Scope—Except i°ns in Penal Code— Onus. 

Burden of proving the existence of circumstances 
™ n f 8 ' n8 a- ca ^ e any special exception or proviso 

u 1 Pena * Code is upon the person accused ; 
11 ^°y rts '^ aI l P pesu me the absence of such circumstances. 
11 Cr.L.J. 612 = 8 Ind. Cas. 259 (All.). 


S. 105— 


10. Scope and effect 


on accused. 

The decision in Woolmington v. Director of Puhlir 
Prosecutions , A.I.R. 1931 Mad. 822, that whilst the 
prosecution must prove the guilt, there is no such burden 
laid on the accused to prove his innocence and it k 
sufficient for him to raise a doubt as regards his miilt 

is in no way inconsistent with the law in British Indin c \ .™ ~‘ 11U ** v = ^r.L.j. //. 

Indeed the principles there laid down form a valuable ^S' i „ I ° 5 ^ Sc0 . pe and effect—Accused pleading gene 
Scf a ®nna,ive-B„t reasonahie do, 

524 - 16* Ind. Cas. 1*3 (F.B.). *' CrXJ - * h ™d. C.J., Bajpai, Mohammad Ismail c 

» */. In a case m which any general excepti 


Scope and effect of Criminal trial—Failure to mal 
out exception. If absolves prosecution from burden 

TRTA? as a whole. See CRIMINA 

1 - ArD B ^ E c N OF PR OOF- I.L.R. (1947) Ka 
1 - A.I.R. 1948 Sind 40 = 49 Cr.L.J. 72. 
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in the I.P.C., is pleaded by an accused person and 
evidence is adduced to support such plea, but such 
evidence fails to satisfy the Court affirmatively of the 
existence of circumstances bringing the case within 
the general exception pleaded the accused is entitled 
to be acquitted, if a reasonable doubt is created in 
the mind of the Court whether the accused person 
is or is not entitled to the benefit of the said exception. 

Per Allsop, Collister and Braund , JJ., ( dissenting ),— 
The burden of proving the facts which would justify 
the conviction of the accused in the absence of any 
other facts entitling the accused to the benefit of any 
exception or proviso is upon the prosecution and the 
burden of proving the existence of any facts or circum¬ 
stances which would entitle the accused to claim the 
benefit of any such exception or proviso is upon the 
accused, and the non-production of evidence or produc¬ 
tion of insufficient evidence by him would lead the Court 
to decide the issue of fact against him. A.I.R. 1941 
All. 402 = 1941 A.L.J. 619 =43 Cr.L.J. 177 = 1941 
A.W.R. 320 = I.L.R. (1941) All. 843 = 197 Ind. Cas. 
525 (F.B.). 

-S. 105—Scope and effect of—Private defence— 

Plea of accused in a murder case—Duty of prosecution. 

Defence of right of private defence raised by accused 
in murder charge, at the earliest possible moment—Pro¬ 
secution must show, before the accused can be convicted, 
that there are no reasonable grounds, on which such a 
defence could be believed to be true. A.I.R. 1941 Rang. 
175 = 42 Cr.L.J. 661 = 195 Ind. Cas. 71. 

- S. 105—Scope and effect—Accused failing to prove 

plea of exception—Offence not proved by prosecution— 
Acquittal. 

Even in a case to which S. 105, Evidence Act, applies, 
an accused may rely upon an exception in his defence 
and fail to prove it and yet be entitled to an acquittal, 
for, the prosecution may have failed to prove all the 
necessary elements in the offence of which the accused 
has been charged, or the accused may by his statement, 
read with the other evidence on record, have raised a 
reasonable doubt in the mind of the Court and so have 
entitled himself to an acquittal. A.I.R. 1939 Sind 
209 = 41 Cr.L.J. 28 = I.L.R. (1940) Kar. 249 = 
184 Ind. Cas. 474. 


11. Miscellaneous. 

——S. 105—In a case of prosecution under S. 4 (1), 
U.P. Prevention of Adulteration Act, it is for the defence 
to establish that the case would come under proviso (c) 
of S. 4 (1) of the Act. A.I.R. 1936 All. 86 = 37 Cr.L.J. 
360 = 1936 A.L.J. 311 = 1936 A.W.R. 180 = 160 Ind. 
Cas. 1026. 


>. 105—The burden of proving that provocation 
was grave is on the accused. A.I.R. 1936 Sind 
31 = 37 Cr.L.J. 483 = 161 Ind. Cas. 414. 

t"*®’ —-Exceptions—-Proof of to be strict. 

In order to bring a case within the exception, strict 
comphanee with its terms is necessary. It is one of the 
established canons of interpretation that exceptions 
are to be taken most strongly against the party for whose 
benefit they are introduced. 108 Ind. Cas. 189 = 10 
L.L.J. 202 = 29 P.L.R. 371 = A.I.R. 1928 Lah. 162. 

- S. 105—Infancy—No proof as -to—Defence is not 

barred. 

, There is this difference between a child and a lunatic 
tnat the latter is not able to be tried unless he has regained 
sanity whereas the child may be tried while he is still a 
♦ 1 “ a commits an offence when he is unable 

to understand the nature of the offence, it can hardly 
be supposed that he will be able to understand that he 
must plead his own lack of understanding when placed 
upon his trial. He cannot be debarred from the defence 
t° him by S. 83 of the I.P.C., merely because 
oi his ignorance of the Court procedure. Therefore, 


the question cannot be excluded from consideration 
by the jury notwithstanding that no proof may have 
been adduced on the point. 84 Ind. Cas. 454 = 26 
Cr.L.J. 310 = 28 O.C. 69 = A.I.R. 1925 Oudh 311. 

—•—S. 105 —Onus—-Discharge—If question of law. 

The question of discharge of an onus is not a question 
of law and where the whole evidence is let in the question 
of onus is of little importance. 28 M.L.J. 92 = 26 Ind. 
Cas. 899. 

-S. 105—Offence under—Excise Act (1896), S. 3(l)(n). 

When a person possesses certain quantity of foreign 
spirit or fermented liquor larger than that specified in 

S. 3 (1) (/;) and pleads that he purchased it for his private 
use, the onus lies on him to prove that he purchased it 
for private use and not for sale. 5 L.B.R. 52 = 10 
Cr.L.J. 80 = 2 Ind. Cas. 543. 

-S. 106. 

See also EVIDENCE ACT, S. 105. 

Synopsis. 

1. Applicability and scope. 

2. Date of birth and age. 

3. Divorce. 

4. Facts especially in the knowledge of party. 

5. Intention. 

6. Landlord and tenant. 

7. Maternity. 

8. Mense profits, claim for. 

9. Mortgage suits. 

10. Negligence. 

11. Offences. 

12. Pedigree 

13. Plea of jus tertii. 

14. Setting aside sale. 

15. Suits against Railways. 

16. Miscellaneous. 

1. Applicability and scope. 

-S. 106—Scope and applicability. 

S. 106 of the Evidence Act refers to such cases where 
the fact is within the knowledge of a person and of 
nobody else. It cannot be attracted where the fact in 
question having regard to its nature is such as to be 
capable of being known not only by such person but also 
by others if they happen to be present when it took 
place. 1936 A.L.J. 1124, applied. A.I.R. 1949 Cal. 
235 = 3 A.I. Cr.D. 285 = 50 Cr.L.J. 456. 

-S. 106—Applicability—Criminal case—Prosecution 

under S. 291 (2) of Calcutta Municipal Act—Burden of 
proof. 

Although S. 106 of the Evidence Act should be applied 
with great care and caution in criminal cases, it cannot 
be said that it has no application to criminal cases. 
Where the accused is prosecuted for disobeying the 
provisions of S. 291 (2), Calcutta Municipal Act, on the 
allegation that he has effected alteration in the water 
pipe of his house by persons who are not plumbers 
licensed by the Municipality, it is for the accused to 
disclose the name of the person he employed or to give 
some explanation for such non-disclosure. Otherwise, 
it can be reasonably presumed that he employed some¬ 
body who did not possess a licence. 48 Cr.L.J. 999 = 
A.I.R. 1948 Cal. 58. 

-S. 106—Scope and applicability—Criminal cases. 

In cases under S. 5, Explosive Substances Act, and S. 19, 
Arms Act, the onus of proving the guilt of the accused 
rests on the prosecution as in all other criminal chargea. 
Section 106, Evidence Act, applies to cases similar to the 
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two cases given in the illustrations to that section and 
does not affect the onus of proving the guilt of an accused. 
Section 106, Evidence Act, cannot be used to strengthen 
the evidence for the prosecution. The prosecution 
must stand or fall on the evidence adduced by it and 
until a prima facie case is established by such evidence 
the onus does not shift on to the accused. A.I.R. 1944 
Lah. 339 = I.L.R. (1945) Lah. 137 = 46 Cr.L.J. 1 = 225 
Ind. Cas. 161 (F.B.). 

-S. 106—Applicability—Murder if committed—No 

burden on accused. 

Burden is on prosecution to establish that the act 
alleged to be constituting murder was really act of 
person other than the deceased. The burden is not cast 
on the accused person of proving that no crime has been 
committed though it has been established that the accused 
has special knowledge on the point whether a crime was 
committed or not. A.I.R. 1940 Mad. 1 = 1939 M.VV.N. 
883 = 50 M.L.W. 452 = 41 Cr.L.J. 369 = 186 Ind. 
Cas. 704. 

-Ss. 106, 105—Scope of S. 106—Whether intended 

to be used to place upon accused burden of proving his 
innocence. 

Section 106, Evidence Act, is not intended to be used 
to place upon the accused the burden of proving their 
innocence. Section 106, is not a proviso to the rule 
that the burden of proving the guilt of the accused is 
upon the prosecution but on the contrary, the section is 
subject to that rule. The burden of proving a parti¬ 
cular fact or a particular defence is a different matter. 
Section 106 does not enable the Judge to say to the jury 
that the accused must explain this or that. A.I.R. 1939 
Sind 209 = I.L.R. (1940) Kar. 249 = 41 Cr.L.J. 28 = 
184 Ind. Cas. 474. 

——S. 106—Scope of—Application in criminal cases. 

Section 106 refers to cases where the defence of the 
accused depends on his proving a certain fact, that is, 
cases where his guilt is established on the evidence 
produced by the prosecution unless he is able to prove 
some other facts specially within his knowledge which 
would render the evidence for the prosecution nugatory. 
A.I.R. 1936 All. 833 = 1936 A.L.J. 1124 = 1936 A.W.R. 
927 = 38 Cr.L.J. 205 = 166 Ind. Cas. 430. 

-S. 106—Scope and applicability—Facts within 

special knowledge of accused—Facts capable of being 
known to others as well—Duty of prosecution. 

Section 106, Evidence Act, contemplates facts which 
in their nature, arc such as to be within the knowledge 
of the accused and of nobody else. It has no appli¬ 
cation to cases where the fact in question, having regard 
to its nature, is such as to be capable of being known 
not only by the accused but also by .others if they hap¬ 
pened to be present when it took place. The section 
cannot be invoked to make up for the liability of the 
prosecution to produce evidence of circumstances 
pointing to the guilt of the accused. A.I.R. 1936 All. 
833 = 1936 A.L.J. 1124 = 1936 A.W.R. 927 = 38 
Cr.L.J. 205 = 166 Ind. Cas. 430. 

-S. 106—Suit under S. 53 (2)—Patents and Designs 

Act—Applicability of section 106. 

Suit under S. 53 (2), Patents and Designs Act for dama¬ 
ges and injunction—Onus of proving that defendants 
had knowledge of plaintiff’s rights in the designs is 
on the plaintiff; S. 106, Evidence Act, has no aDDli- 
cation. A.I.R. 1936 Cal. 493 = 40 C.W.N. 938 = 63 
Cal. 1146 = 166 Ind. Cas. 535 (2). 

-S. 106—Scope—Application only to parties. 

Section 106, Evidence Act, which lays down that 
the onus of proving a fact within the special knowledge 
of a person lies upon him, only applies to the narties tr* 
the suit. A.I.R. 1933 P.C. 87 = 37 M.L.W 521 = M 
M.L.J. 413 = 1933 M.W.N. 357 = 57 C L J* 222 - r! 
C-W.N. 657 = 35 Bom. L.R. 500 = 142 Ind. Cas. 


_§ 106—Prosecution for offence under S. 199 

Facts mom to, if false-Burden not on the accused. 

The burden of proof m a charge under b. lyy, i.r.L.., 
is on the prosecution to show that at the time of making 
the affidavit, the accused .either knew or believed it to be 
false or did not believe it to be true. A.I.R. 1933 Pat. 
5,3 L 34 Cr.L.J. 912 = 14 P.L.T. 679 = 144 Ind. Cas. 


_s. 106 —Applicability—Association declared unlaw- 

f u l_Prosecution of erstwhile members. 

The burden lies on the prosecution to prove that a 
person who was a member of an association while it was 
lawful continued as a member of the same after it was 
declared unlawful by the Government under the Crimi¬ 
nal Law Amendment Act of 1908. 33 Bom. L.R. 90 = 
55 Bom. 484 = 32 Cr.L.J. 472 = 130 Ind. Cas. 27 = 


A.I.R. 1931 Bom. 129. 

-S. 106 —Applicability—Presumption applies only 

in absence of clear or sufficient evidence. 

In a case where all the facts are proved by ample 
evidence and the Court is in a position exactly to say 
what happened, no importance need be attached to the 
rule as regards burden of proof. It is only in cases 
where evidence is meagre and the Court is not in a posi¬ 
tion definitely to know what happened that the technical 
rule as to burden of proof is to be observed. 30 M.L.W. 
966 = 1929 M.W.N. 752 = A.I.R. 1930 Mad. 251 = 
124 Ind. Cas. 277. 


-S. 106—Scope—Applicability—Representatives of 

parties. 

Representatives of parties to transaction cannot take 
advantage of the section. 30 M.L.W. 966 = 124 Ind. 
Cas. 277 = 1929 M.W.N. 752 = A.I.R. 1930 Mad. 251. 


-S. 106—Scope of—Shifting of burden. 

Where it is proved that thefts occurred at quite diffe¬ 
rent dates the presumption is that the stolen property 
passed from the hands of the thief to the receiver at 
different dates also. The burden is then shifted from 
the Crown to the accused to prove that that he received 
it at one time only in a case where the accused is charged 
separately of offences of receiving stolen property. 
96 Ind. Cas. 120 = 27 Cr.L.J. 872 (Sind). 

-S. 106—Scope of—Criminal trial—Defence. 

The presumption under S. 106 is very weak as com¬ 
pared to the presumption of innocence when the trial 
is one for murder. If an accused after a case has been 
proved against him withholds evidence in disproof, 
inferences unfavourable to him may be drawn. 
21 C.W.N. 1152 = 19 Cr.L.J. 81 = 43 Ind. Cas. 241. 

-S. 106—Scope of—Requisites for the application 

of the section. 

For the application of S. 106 (as regards burden of 
proving matters within the special knowledge of a party) 
there must be something peculiar in the knowledge and 
the rule of burden of proof makes no distinction between 
individuals and corporations. 1 Pat. L.J. 168 = 37 
Ind. Cas. 269. 


-S. 106—Scope of—Burden of proof. 

A party who has special means of knowledge of a fact 
is under the obligation of proving that fact. 38 All. 540 
= 14 A.L.J. 834 = 36 Ind. Cas. 452. 


2. Date of birth and age. 

” S. 106—Date of birth—Suit to set aside mortgage 
by mother—Age of pi aintiff. 

•cJ, n a su j* to set ^side a mortgage effected by the plain¬ 
tiff s mother on his behalf during his minority the onus 
of proof that he was under 21 when he instituted the 
suit is on the plaintiff. 148 P.W.R. 1917 = 42 Ind. 
Cas. 76. 


—S. 106—Limitation—Exemption—Plaintiff to prove 
limitation 61 ** ***** h * S 3ge Was under 21 for P ur P os ^ s °* 
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For purposes of limitation, it is for the plaintiff to 
establish affirmatively and clearly that he was under 21 
years when he tiled the suit and proof of a possibility 
that he might be under that age is not enough. 167 
P.L.R. 1914 = 78 P.W.R. 1914 = 23 Ind. Cas. 462. 

3. D ivorcc. 

-S. 106—Suit by Muslim lady for dower—Husband 

pleading divorce and its communication to wife— 
Burden to prove it is on him. A.l.R. 1943 Lah. 215 = 
I.L.R. (1944) Lah. 186 = 45 P.L.R. 231 = 209 Ind. 
Cas. 157. 


4. Facts especially within the knowledge of party. 

-S. 106—Knowledge of facts—Burden of proof. 

Where it is within the knowledge of the defendant 
as to what proportion of the intermingled property is 
the property of the plaintiff and what proportion is the 
property of the defendant, the defendant being a wrong¬ 
doer, the burden of proving what proportion belonged 
to the plaintiff lies upon him and if that burden is not 
discharged, it must be presumed as against the defen¬ 
dant that the whole of the property belonged to the 
plaintiff' and it must be taken as the measure of the 
plaintiff’s loss. A.l.R. 1934 Pat. 492 = 15 P.L.T. 702 
= 13 Pat. 762 = 151 Ind. Cas. 942. 

-S. 106—Knowledge of facts. 

Assistant Manager of a Press cannot be presumed 
to have knowledge of every job printing done in the 
press—Especially where consequences of the knowledge 
are grave, stricter proof than assumption is necessary. 
117 Ind. Cas. 49 = 30 Cr.L.J. 707 = A.l.R. 1928 Rang. 
276. 


-S. 106—Zamindar—Knowledge of facts. 

The Zamindar only appoints Kamams under S. 9 
of Regulation XXIX of 1882. The Zamindar is not 
bound to see that the Kamam keeps a register of the 
service inams for their localization or to keep one him¬ 
self ; in the absence of which, the presumption of 
special knowledge within the meaning of S. 106 on the 
part of the Zamindar or his predecessor cannot be 
raised. 24 M.L.J. 530 = (1913) M.W.N. 478 = 19 
Ind. Cas. 667. 

-S. 106—-Date of birth—Father’s knowledge—If 

falls under. 

Per Chamier , J .—Death and birth of a child is not 
specially within the father’s knowledge. It is within 
any one’s who was present at the occurrence. 11 Ind. 

Cas. 202 (All.). 


5. Intention. 

S. 106—Illus. (a)—Intention, how proved—Where it 
can be assumed. 

Inference from the individual facts is in no way 
conclusive but the intention underlying the conduct of 
any individual is seldom a matter which can be con¬ 
clusively established ; it is indeed only known to the 
person in whose mind the intention is conceived. But if 
the prosecution has established that the character and 
circumstances of an act suggest that it was done with a 
particular intention, then, under S. 106, Illus. (a), Evi¬ 
dence Act, it may be assumed that he has that intention 
unless he proves the contrary. A.l.R. 1943 Pat. 82-9 

B.R. 185 = 21 Pat. 667 = 44 Cr.L.J. 337 = 205 Ind. 
Cas. 69. 

S. 106—Girl of marriageable age abducted by young 

man. 

. Natural presumption is that he has done so with 
intention to have sexual intercourse with her. If he has 
any intention other than that which is suggested by the 
natural circumstances of the case, the burden lies upon 
mm under S. 106, Evidence Act to prove that intention. 

1?„38 Lah. 474 = 40 P.L.R. 730 = 39 Cr.L.J. 
844 = 177 Ind. Cas. 97. 


——S. 106—Intention different from natural inference 
of circumstances and facts—Burden of proof. 

Under S. 106, Evidence Act, when a person does an 
act with some intention other than which the character 
and circumstances of the act suggest, the burden of 
proving that intention is upon him. Consequently, if a 
person wants to plead that he fired at the Police in 
order that he might be able to escape arrest, then it is 
for him to state that in his examination cither before 
the Committing Magistrate or in the Court of Session 
and to adduce evidence in support of that statement. 
The fact that the shots whizzed past over the heads of 
the Policemen and did not cause hurt to any one will 
not go to prove that the accused did not commit the 
offence under S. 307 of the I.P.C. A.l.R. 1936 Oudh 
294 = 37 Cr.L.J. 787 = 1936 O.W.N. 553 = 162 
Ind. Cas. 844. 

-S. 106 —Intention—Burden of proof. 

Where in a charge under S. 373, I.P.C., the intention 
to supply as prostitute a girl when physically ready, 
is proved, burden lies upon accused to prove intention 
to wait until age of majority. 71 Ind. Cas. 232 = 35 
C.L.J. 451 - 24 Cr.L.J. 104 - A.l.R. 1922 Cal. 539. 

-S. 106—House trespass by night—Intention to 

annoy. 

Wnere a person accused of lurking house trespass 
by night pleads in defence that he had a specific inten¬ 
tion in entering the house, i.e., to carry on a love intrigue 
in secret and not to intimidate, insult or annoy the onus 
of proof is on him. 40 All. 221 = 16 A.L.J. 153 = 20 
Cr.L.J. 119-49 Ind. Cas. 103. 

-S. 106—Honest intention—Lurking house trespass. 

Where an accused is prima facie guilty of lurking 
house trespass the onus of proving an honest intention 
is on him as it is within his knowledge. 37 All. 395 — 16 
Cr.L.J. 435 = 13 A.L.J. 625 = 29 Ind. Cas. 67. 

-S. 106—Bona fide purchase without notice—Onus. 

The burden of proving that the defendant is a bona 
fide purchaser without notice of a charge is on him. 
42 Cal. 751 =19 C.W.N. 48 = 20 C.L.J. 548 = 27 
Ind. Cas. 271. [Also 36 Bom. 446 = 14 Bom. L.R. 
634 = 16 Ind. Cas. 680]. 

6. Landlord and tenant. 

-Ss. 106, 103—Fact within the special knowledge of 

tenant—-Onus on him. 

The onus is upon the tenants under Ss. 103 and 106, 
Evidence Act, to prove that they were entitled to any 
reduction of the fa/kar rent by reason of the fact that 
any of the trees on which the assessment had originally 
been made, had ceased to exist or that any of the trees 
in respect of which it was sought to recover falkar had 
been planted by the tenants themselves. A.l.R. 1937 
Cal. 51 = 41 C.W.N. 88 = I.L.R. (1937) 1 Cal. 491 = 
167 Ind. Cas. 461. 

-S. 106—Rent suit. 

Claim for rent based on produce—Tenant preventing 
landlord from estimating crops—Onus is on tenant to 
prove actual produce. 85 Ind. Cas. 566 = 6 P.L.T. 
419 = A.l.R. 1925 Pat. 505. 

-S. 106—Landlord and tenant—Repudiation of autho¬ 
rity of agent by landlord. 

Where a landlord repudiates the authority of a gumas- 
tha to give a receipt which recognises the sub-division 
of a tenure or holding, the onus of proof is on the land¬ 
lord as the relations between himself and his servant 
are a matter primarily within his knowledge. (1918) 
P.H.C.C. 210 = 4 Pat. L.W. 316 = 45 Ind. Cas. 294. 

-S. 106—Landlord and tenant—Defendant (tenant) 

claiming land as part of his jote. 

Wherein a suit for possession by the Zamindar the 
defendant (tenant) admitted the plaintiff’s title but 
claimed the land as part of the jote , held the onus lay 
on the defendant to prove it. 18 Ind. Cas. 393 (Cal.). 
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-S. 106—Landlord and tenant—Burden of proof of 

patwari’s authority. 

It is on the landlord first to prove what powers his 
patwari had as the matter is peculiarly within his know¬ 
ledge. 15 C.W.N. 953 = 10 Ind. Cas. 456. 

7. Maternity. 

——Ss. 106, 112—Birth of child—Maternity in dispute. 

In a suit by a plaintiff for possession of property 
by rule of survivorship, where the defendant contends 
he is the posthumus son of the last holder by his widow, 
the provisions of S. 106 of the Evidence Act require 
that as the facts relating to the pregnancy of the widow 
and of the defendant's birth are within her knowledge, 
the burden is on her to prove them. It is not incumbent 
on the plaintiff to disprove the defendant’s case and his 
failure to support his own theory does not prove the 
truth of his : 

Held, that the defendant failed to discharge the 
burden. A.I.R. 1940 P.C. 93 = 1940 A.W.R. 101 = 6 
B.R. 636 = 21 P.L.T. 519 = 52 L.W. 57 = 72 C.L.J. 
263 = 1940 M.W.N. 922 = I.L.R. (1940) Kar. (P.C.) 
235 (Sup.) = 188 Ind. Cas. 1 (P.C.). 

8. Mesne profits, claim for. 


9. Mortgage suits. 

_S. 106 —Applicability—Mortgagor denying debt 

was contracted for payment of ancestral debts. 

Plaintiff mortgagee alleging that debt was borrowed 
to pay off ancestral debt of defendants. Defendants 
denying but not producing account book though main¬ 
tained by them, to substantiate their claim. Section 106 
applies and burden is on defendant to show that debts 
were not contracted for paying off ancestral debts. 
Presumption under S. 114 can be raised against defen¬ 
dants from non-production of account books. A.I.R. 
1942 Nag. 39 = 1942 N.L.J. 121 = I.L.R. (1942) Nag. 
543 = 200 Ind. Cas. 166. 

-S. 106—Acknowledgment—Proof of—Onus on mort¬ 
gagee in possession of deed. 

The plaintiff suing for redemption, having pleaded 
the mortgage was within time, it was not necessary to 
plead that the acknowledgments saved the operation 
of limitation. The mortgagees being in possession 
of the mortgage-deed the date of the mortgage was 
within their peculiar knowledge and not that of the 
plaintiff and in the circumstances of the case the acknow¬ 
ledgments must be presumed to have been made before 
the expiration of the sixty years from the date of the 
mortgage. 17 A.L.J. 330 — 51 Ind. Cas. 283. 


-S. 106—Suit for mesne profits—Burden of proof. 

In a suit for mesne profits, the burden of proof depends 
on the nature of the claim made by the plaintiff. If the 
plaintiff limits his claim to the actual profits which the 
defendant is said to have received, obviously, in such a 
case, as the defendant is the person who had special 
knowledge of the actual receipt of profits received by 
him, the burden would lie on him to prove the actual 
receipts made by him by virtue of the provisions of 
S. 106 of the Evidence Act. If, on the other hand, the 
plaintiff wants to make the defendant liable for the profits 
which the defendant ought to have received by the use of 
ordinary diligence it cannot be said that that is a matter 
within the special knowledge of the defendant and the 
burden of proof would rest on the plaintiff to prove the 
probable receipts in respect of the disputed property. 
47 M. 800, 21 P. 735 and 75 C.L.J. 479, foil. 54 C.W.N. 
355 = A.I.R. 1950 Cal. 87. 


-Ss. 106 and 103—Mesne profits—Burden of proof. 

Although under S. 106, Evidence Act the burden of 
proving the amount of mesne profits actually received 
is on the person receiving them, yet as regards the 
amount of profits that might, with ordinary diligence 
have been received by the person in occupation the 
burden of proving is on the person claiming it. A.I.R 
1943 Pat. 69 = 21 Pat. 735 = 9 B.R. 220 = 205 Ind. 


-Ss. 106 and 103—Suit for mesne profits—Onus_ 

Absence of evidence on both sides. 

If a certain amount is claimed by the plaintiff as 
mesne profits on the footing that that amount the defen¬ 
dant could get from the property with due diligence 
the onus is upon the plaintiff to prove what amount the 
defendant could have got from this property with due 
diligence, but where both the parties adduce no evidence 
it is impossible for the Court to determine the amount of 
mesne profits and the claim for mesne profits must 
therefore, fail for want of evidence. A.I.R 1939 c*\ 
387 = I.L. R. (1938) 2 Cal. 492 = 182 Ind. Cas. 852 


-S. 106—Suit for mesne profits. 


Although in a suit for mesne profits the person out 
of possession has to prove what profits the man in 
possession made out of the property, yet as soon as the 
plaintiff gives some evidence proving prima facie that 
the profits were somewhere about the sum alleeed 
the burden of proving that they were less shifts to the 
shoulders of the deLndant. 15 N.L.R. 85 foil li ir5 
Cas. 826 = 20 N. . 52 = A.I.R, 1924 Nag j 17 . 


-S. 106—Date of transaction of mortgage. 

The burden of proving the exact date of a mortgage 
transaction entered into orally being not peculiarly 
within his knowledge, does not lie on the mortgagee. 
115 Ind. Cas. 451 = A.I.R. 1929 All. 209. 

——Ss. 106, 102—Mortgage—Consideration—Contest 
by stranger. 

When a suit on a mortgage is contested by a stranger, 
who denies that the bond was executed and also asserts 
that the mortgage was devoid of consideration, the onus 
is on the plaintiff to prove his case. 6 C.L.J. 659, foil. 
35 Ind. Cas. 455 (Mad.). 


10. Negligence. 

~—Ss* 106,103—Suit for negligence against public body— 
Burden of proof. 

Though when dealing with cases against public bodies 
for negligence, the burden of proving negligence lies on 
the plaintiff, yet the provisions of S. 106, Evidence Act, 
must be borne in mind. The fact that the burden of 
proving negligence may be on the plaintiff does not 
necessarily preclude the burden of proving any parti- 
cular fact being upon the defendant. A.I.R. 1940 Sind 
254 = 192 Ind. Cas. 494. 


. S. 106—Person hiring instrument in exclusive posses¬ 
sion of it Instrument damaged—Case of ordinary wear 
and tear. 

Where an instrument hired by a person was, for all 

practical purposes, in his exclusive possession it is for 

;° e ? pIam , how it came to be damaged. It is for 

t ™ t0 i ow was a case of ordinary wear and 

A iT'iQioe f or negligence in any degree. 

A.I.R. 1939 Sind 245 = 184 Ind. Cas. 36. 


A “ ,,u negligence—Suit against bail© 

oni™« S i S Vp^T-Distinction between loss of goods and o 
T , s _ Maxim « res ipsa loequitor ’ applicability. 
Thpr^ - person w ho alleges negligence must prove it 
2 s a n .° general exception to this rule. In an actioi 

reason whS a th?K f °^ 0S - °f Property bailed to him, th< 
of ihe - the h^den is thrown on him is that the faci 

and it ic ,w 1S f Prima facie evidence of negligence 

tion of nPoV^ bent 0n the bai,ee to rebut that presump 

Ihmws , H?t genCC> u Un ^ er S - 106 > Evidence Act. I 

explanation* 1 ^ u" l h® bailee to give the reasonabli 

clearlv he iiiPn f the accident occurred. It woulc 

have had ^ 6 . tc i 0311 upon tbe bailor, who coulc 

happened to S ersonal knowledge of how the accideni 
nappened, to prove a positive case of negligence whei 
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the bailee has failed to set forth the circumstances that 
led to the accident. 

In the application of maxim res ipsa loequitor , there 
is a difference between animals and goods. This dis¬ 
tinction must be borne in mind when the Court is called 
upon to presume that the death of an animal must be 
the result of negligence on the part of the bailee. For 
animals, like men, are heirs to a thousand diseases, and 
it would be most unreasonable to conclude from the 
mere fact of death whatever the age of the animal might 
be, that it was due to some form of negligence. If the 
manner of death is known, it is possible for a Court to 
say whether or no it would lead to a prima facie inference 
that the animal died of negligence. A.I.R. 1937 Mad. 
411=45 M.L.W. 158 = 1937 M.W.N. 150 = (1937) 
2 M.L.J. 329 = 171 Ind. Cas. 21. 

-S. 106—Bailment—Loss—Negligence—Proof of. 

In a suit against a bailee for loss of goods, though 
the bailee must call all the witnesses who were on the 
spot in proof of his having acted without negligence 
that does not discharge the plaintiff from establishing 
from proving negligence on the part of the bailee or his 
servants. 20 Bom. L.R. 735 = 27 C.L.J. 615 = 8 L.W. 
4 = 23 M.L.T. 376 = (1918) M.W.N. 435 = 46 Ind. 
Cas. 319 (P.C.). 

-S. 106—Carrier—Loss of goods—Negligence. 

The onus of proving absence of the negligence is on 
the common carrier for the loss or the damage to goods 
in cases of prima facie proof of negligence. 21 C.L.J. 
565 = 29 Ind. Cas. 260. 


11. Offences. 


-S. 106—Offences—Misappropriation by servant. 

It is settled law that where property is entrusted 
to a servant, it is the duty of the servant to give a true 
account of what he does with the property so entrusted 
to him. If such a servant fails to return the property 
or to account or gives an account which is shown to be 
false and incredible, it is ordinarily a reasonable infer¬ 
ence that he had criminally misappropriated the pro¬ 
perty so entrusted to him and dishonestly converted 
to his own use. 84 Ind. Cas. 331 = 2 Rang. 476 = 26 
Cr.L.J. 267 = A.I.R. 1925 Rang. 47. 

——Ss. 106,105 and 114—Offence—Exception—Proof— 
Special knowledge. 

Held, that the words ‘ shall presume in the absence of 
such circumstances ’ require the Court to regard such 
absence as proved unless and until it is disproved. 
Circumstances which bring the case within a general 
exception are within the special knowledge of the accused 
and the burden of proof must lie upon him. 32 All. 
451 = 7 A.L.J. 438 = 11 Cr.L.J. 374 = 6 Ind. Cas. 589. 


-S. 106—Offence—Absence of explanation from 

a ccused—Presumpt ion. 

An accused person is always entitled to hold his 
tongue; but when the only alternative theory to his 
guilt is a remote possibility, which, if correct, he is in a 
position to explain, the absence of any explanation 
must be considered in determining whether the possi- 
bihty should be disregarded or taken into account. 
19 Cr.L.J. 189 = 43 Ind. Cas. 605. 


S. 106—Offence—Import of cocaine. 

The burden of proving facts specially within the 
knowledge of any person, /.<?., that a parcel of cocaine 
v to b® one of toys, is on that person. 6 Bur. 
L.T. 129 = 14 Cr.L.J. 440 = 20 Ind. Cas. 600. 

Ss. 106 and 114—Offence—Burden of proof. 

as to how the accused got into possession 
oi bomb materials which were found to have exploded 
a ‘ s one especially ‘ within his knowledge ’ 

< ? nu * P roof lav on the accused. The Court is 
justmea m drawing an inference against him according 


to S. 114. (1910) M.W.N. 77 = 7 M.L.T. 314 = 11 
Cr.L.J. 222 20 M.L.J. 657 = 6 Ind. Cas. 51. 

12. Puberty. 

-S. 106- Option of puberty—Knowledge of—Burden 

on the (Muhammadan) woman. 

Linder Muhammadan Law, the woman has the right 
of repudiating marriage within reasonable time of her 
knowledge of the fact that she has the power to repudiate 
the same. But the fact that she has such knowledge 
is a fact specially within her knowledge and therefore, 
the burden of proving such fact is on her. A.I.R. 1940 
All. 63 = 1939 A.W.R. 811 = 185 Ind. Cas. 837. 

——S. 106—Majority—Age of puberty. 

The fact that a Mohcmedan girl below the age of 
15 years has attained puberty is a fact within her special 
knowledge and the burden of proving the fact lies on 
her. 53 Ind. Cas. 94 (Cal.). 

13. Pedigree. 

-Ss. 106 and 103—Pedigree. 

Plaintiff relying on pedigree—Pedigree showing num¬ 
ber of persons higher than plaintiff—Plaintiff must 
prove death of all these persons. 61 Ind. Cas. 144 = 24 
O.C. I = A.I.R. 1921 Oudh 104. 

14. Plea of jus tertil. 

-Ss. 106 and 103—Plea of jus tertii. 

Where a defence of jus tertii is set up, it is for the 
defendants to establish that the persons, in whom they 
allege the right to the plots to exist, have a title superior 
to that of the plaintiff. 61 Ind. Cas. 871 = 24 O.C. 
77 = 8 O.L.J. 160 = A.I.R. 1921 Oudh 88. 

-S. 106—Tenant of third party. 

Onus of proving that a certain person is a certain other 
person's tenant lies on the person setting up the plea. 
84 Ind. Cas. 1009 = 2 Rang. 549 = A.I.R. 1925 Rang. 
143. 


15. Setting aside sale. 

-S. 106—Setting aside sale—Suit for. 

Suit to set aside sale by Collector on the ground of 
absence of arrears—Plaintiff must prove absence of 
arrears and not the purchaser. 90 Ind. Cas. 456 = 29 
C.W.N. 1027 = A.I.R. 1926 Cal. 243. 

16. Suits against Railways. 

-S. 106—Under S. 106, Evidence Act, a bailee 

Railway Company will be bound to place all mate¬ 
rial witnesses but this does not discharge the plaintiff 
from proving the want of due diligence or the negli¬ 
gence of the defendant or his servants. A.I.R. 1934 
Cal. 151=37 C.W.N. 1109 = 58 C.L.J. 98 = 150 
Ind. Cas. 189. 

-S. 106—Risk-notes A and B—Deviation from ordi¬ 
nary route—Loss—Onus. 

Held, that the onus of proving that damage accrued 
before actual deviation was on the Railway Company. 
A.I.R. 1952 All. 584 = 1932 A.L.J. 788 = 139 Ind. 
Cas. 381. 

-S. 106—Suit for damages against Railway Company— 

Loss of goods sent at ordinary railway parcel rate. 

Held, that the onus to prove that the parcel did not 
contain excepted articles was upon the plaintiff and not 
on the defendant Railway Company. A.I.R. 1932 
Cal. 3 = 58 Cal. 989 = 35 C.W.N. 453 = 134 Ind. 
Cas. 886. 

-S. 106—Suit against Railways—Damages caused by 

sparks from engine. 

In a suit against railway of damages caused by 
sparks coming out of engine, the onus is initially on 
railway to prove that precaution had been taken by 
them to protect adjoining property from fire. 100 Ind. 
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Cas. 640 = 49 All. 559 - 25 A.L.J. 336 = A.I.R. 1927. 
All. 349. 

_S. 106—Railways—Articles specified in Railways 

Act, Sch. 2 included in consignment—Loss—Onus. 

Where articles specified in Sch. 2, Railways Act and 
requiring a special declaration under S. 75 are included 
in a consignment, the burden of proof as to what articles 
are contained in each specific parcel and that the value 
of such special articles in each package was less than 
Rs. 100, rests on the consignee as the contents of each 
parcel is a special matter of knowledge to the consignee. 
But onus to prove the loss of packages rests on the railway 
company. 103 Ind. Cas. 756 = A.I.R. 1927 Nag. 
328. 

——S. 106—If applies—Risk-note H—Liability—Onus 
is on consignor. 

Where goods are consigned under Risk-note H, 
the onus of proving the facts necessary to bring the 
company within the terms of the contract will be on the 
consignor. Section 106 of the Evidence Act does not 
apply and if in all cases of loss, of destruction or dete¬ 
rioration of goods consigned the onus will be on the 
company to prove how it came about, the special con¬ 
tract will be useless. 68 Ind. Cas. 269 = 1922 M.W.N. 
328 = 16 M.L.W. 667 = 31 M.L.T. 470 = A.I.R. 1922 
Mad. 231 = 43 M.L.J. 90. 

17. Miscellaneous. 


-S. 106 and R. 39 (2) of D.I. Rules—Contrasted as 

to burden of proof—Change due to war conditions. 

During the emergency brought about by war condi¬ 
tions, drastic measures were thought necessary, and the 
burden of proof which could not be thrown on the 
accused under S. 106, Evidence Act, has been expressly 
thrown upon them by R. 39 (2) of Defence of India 
Rules. A.I.R. 1945 Bom. 333 = 47 Bom. L.R. 79 = 
l.L.R. (1945) Bom. 302. 


-Ss. 106 and 103—Burden of proof—Existence of 

movable property of judgment-debtor (S. 151, Oudh Rent 
Act). 


Under S. 151, Oudh Rent Act, it is for the decree- 
holder to prove that decree cannot be satisfied against 
movable property of the judgment-debtor. But whether 
a judgment-debtor has or has not movable property 
from which a decree may be satisfied is a matter specially 
within the knowledge of the judgment-debtor and if the 
decree-holder shows that there is reason to think that 
the judgment-debtor has no such property, and files an 
affidavit to this effect, it is for the judgment-debtor to 
prove that he has such property. A.I.R. 1941 Oudh 
374 = 1941 O.W.N. 638 = 1941 R.D. 352 = 16 Luck 
573 = 194 Ind. Cas. 437. 


-S. 106—Creditor’s accounts—Erasures—Burden on 

creditor suing. 

Suit for recovery of debt—Erasure in bahi belonging 
to creditor supporting debtor’s plea—Burden is on 
creditor to show how the erasure came about A I R 
1940 Lah. 228 = 42 P.L.R. 154 = 189 Ind. Cas. 85. 


-S. 106—Authority to sue—Minute of meeting- 

Sufficiency to discharge burden under—Question of notic- 
of meeting, if can be raised for the first time in apnea 
before P.C. 

Minute of meeting is sufficient to discharge the burder 
of proof on the plaintiff under S. 106, Evidence Act 
proving due authority to institute suit. The defendants 
if they want to raise the plea of due notice of meeting 
are bound to give notice in their pleading and get tht 
issue framed on it, and where such point is not raiser 
nor issue framed, it cannot be raised in aDneal a t d 
1938 P.C. 73 = 1938 A.W.R. 74 = 1938 A LJ 194 
47 M.L.W. 239 = 1938 O.W.N. 245 =4 br 94 *? 
= 40 P.L.R. 247=1.L.R (1938) Lah. 63 J (\q\r\ i 
M.L.J. 359 = 66 C.L.J. 524 = 1938 M.W.nT^I = 4 ^ 


C.W.N. 938 = 40 Bom. L.R. 724 = 32 S.L.R. 350 — 65 
I.A. 106 = 172 Ind. Cas. 993 (P.C.). 

-S . 106—Question whether or not transfer is fraudu¬ 
lent—Vendee should personally be examined. 

The true object to be achieved by a Court of justice 
in finding out whether or not a transfer is fraudulent 
can only be furthered with propriety by the testimony 
of the vendee who personally knowing the whole cir¬ 
cumstances of the case can dispel the suspicions attach¬ 
ing to it. The story can then be subjected in all its 
particulars to cross-examination. It is an error to 
rely on the abstract doctrine of burden of proof. A.I.R. 
1930 Mad. 665 = 126 Ind. Cas. 604. 

-S. 106—Validity of decree. 

Decree against executor impeached on the ground 
that he had ceased to represent estate before suit—Party 
impeaching decree must prove his allegations. 91 Ind. 
Cas. 416 (Cal.). 

_S. 106—Vendor and purchaser—Colourable sale. 

Where an ostensible vendee has paid out of his pocket 
sums towards the amounts due by his vendor and which 
the vendee has undertaken to pay, the burden of proving 
that the transaction was intended to be a colourable 
one lies very heavily on the vendor. 29 Ind.Cas. 970, 
foil. (1917) M.W.N. 674 = 6 L.W. 703=42 Ind. Cas. 827. 

-S. 106—Special knowledge—Assets of deceased. 

Once it is admitted or proved that a person is in 
possession of the assets of the deceased it is on him to 
satisfy the Court as to the extent of the assets received 
by him and to account for them. 21 M.L.J. 1096 = 
10 M.L.T. 272 = (1911) 2 M.W.N. 271 = 12 Ind. Cas. 
253. 


-S. 107—Applicability to divorce cases. 

Section 107 does not apply to a petition for a decla¬ 
ration of nullity of marriage under the Divorce Act by 
reasons of Ss. 7 and 19 (4) of the Divorce Act. Proceed¬ 
ings are governed by Divorce Act and in face of S. 19 (4) 
of the Divorce Act, S. 107 would not apply. l.L.R. 
(1946) M. 416 = A.I.R. 1946 Mad. 65 = 58 M.L.W. 
529 = (1945) 2 M.L.J. 389 = 1945 M.W.N. 651. 


-S. 107—Applicability—Question of date of death. 

S. 107 does not apply when the question is not merely 
one of death but of death at a particular day, no presump¬ 
tion as to the time of death can be drawn. The party 
concerned to make out death on a particular date must 
prove it. 13 N.L.R. 16 = 39 Ind. Cas. 21. 

-S. 107—Muhammadan Law of missing persons— 

If applies after Evidence Act. 

The Rule of Muhammadan Law about missing per¬ 
sons is purely one of evidentiary presumption and is 
not applicable in the face of Evidence Act. 7 All. 
297 (F.B.), foil. 63 Ind. Cas. 286 = 43 All. 673 = 19 
A.L.J. 713 = A.I.R. 1921 All. 175. 


— S. 107—Minor (person) not heard for some months— 
Presumption he Is alive—Appointment of guardian. 

Where an application was put in by a mother for 
being appointed as guardian of the property of her 
minor son and was opposed on the ground that the 
minor was not heard of for some months it was held, 
that the mother was entitled to be the guardian inasmuch 

minor’s death cannot be presumed. 1 Ind. Cas. 
465 (All.). 

Ss. 107, 108—Presumption under—Alive or dead. 


opiums 10 / ana iu« only relate to the date when tr 

suit was brought, that is to say, as to whether a ma 

is alive or dead as the case may be at the date of the sui 

and not at some particular period anterior to the sui 

ine decisions also establish that there is no presiunptio 

as to whether a particular person was dead at any tiff 

YgK 1 " the Period in question. 82 Ind. Cas. 27 = A.1.1 
1923 Bom. 208. 
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-S. 107—No presumption as to the precise time of 

death. 

The only presumption enacted by S. 107 (sic) of the 
Indian Evidence Act is that the party is dead at the time 
of suit, but there is no presumption as to the precise time 
of his death. (1910) 11 C.L.J. 580 = 6 Ind. Cas. 244. 

-Ss. 107, 108—Presumption of death. 

Where a person has not been heard of for about 40 
years, there is a presumption that he is dead and the 
onus of proving that he is alive is on the person who 
alleges it. A.I.R. 1931 Oudh 40 = 6 Luck. 407 = 7 
O.W.N. 1120 = 14 R.D. 672 = 130 Ind. Cas. 124. 

-Ss. 107,108—Time of death—No presumption as to- 

There is no presumption about the time of death- 
Time must be proved by party concerned. 100 Ind- 
Cas. 446 = 22 N.L.R. 175=10 N.L.J. 5 = A.I.R. 
1927 Nag. 104. 

-Ss. 107 and 108—Presumption under. 

There is no presumption that a man was alive until 
the expiration of seven years from the date he was last 
heard of. Ss. 107 and 108 deal with the procedure to be 
followed when a question is raised before a Court as to 
whether a person is alive or dead. The sections do not 
lay down any presumption as to how long a man was 
alive or at what time he died. Whether a Court would 
or would not make a presumption that a person last 
heard of within seven years is alive depends upon the 
circumstances of each case assuming that a Court may 
make such presumption. 37 Mad. 440 = 23 M.L.J. 
443 = 16 Ind. Cas. 43. 

-S. 108. 

Synopsis. 

1. Construction. 

2. Death, presumption of. 

3. Death, time of. 

4. Hindu and Muhammadan Law Rules. 

5. Inheritance and presumption. 

6. Limitation and presumption. 

7. Persons who would have heard of. 

8. Miscellaneous. 

1. Construction. 

-S. 108—Construction—A person not heard of for 

seven years—True rule. 

It is constantly assumed that, where the period of 
disappearance exceeds seven years, death, which may 
not be presumed at any time during the period of seven 
years may be presumed to have taken place at its close. 
This is not correct. The presumption is the same if the 
period exceeds seven years. The period is one and 
continuous, though it may be divisible into three or 
even four periods of seven years. Probably the true 
rule would be less liable to be missed, and would itself 
be stated more accurately, if instead of speaking of 
a person who had not been heard of for seven years, 
it described the period of disappcrance as one “ of not 
less than seven years.” 93 Ind. Cas. 280 =5 Pat. 312 
= 53 I.A. 24 = 24 A.L.J. 105 = 1926 M.W.N. 203 
= 7 P.L.T. 168 = 3 O.W.N. 335 = 43 C.LJ. 249 = 
28 Bom. L.R. 855 = 30 C.W.N. 721 = A.1R. 1926 
P.C. 9 = 50 M.L.J. 289 (P.C.). 

2. Death, presumption of. 

—— -S. 108—Presumption—Scope of—Dead on tie date 
of dispute. 

While there is a presumption that a persor who 
is proved not to have been heard of for seven years 
by those who would be likely to hear of him if living, 
is dead, there is no presumption that he died after 
the expiry of seven years from the time when he was 


hist heard of. The presumption only is that he is dead 
at the time when the dispute arises. 115 Ind. Cas. 
626 (All.). 

-S. 108 - Scope—Presumption of death. 

Section 108 of the Evidence Act provides that 
in certain circumstances a rebuttable presumption 
of law arises as to death. It docs not follow that if 
those circumstances do not exist there cannot be a 
presumption or inference of fact, as to death. 103 
ind. Cas. 328 = A.I.R. 1927 All. 687. 

-S. 108—Presumption as to factum of death—No 

presumption as to time. 

The question for which provision is made in 
S. 108 is whether a man is alive or dead at the time 
the question is raised ; in other words, the presump¬ 
tion of the continuance of life ceases at the expiration 
of seven years from the period when the person in 
question was last heard of. 1 Lah. 554, Rel. on. 

There is no presumption, however, as to the time 
of his death, and if any one seeks to establish the precise 
period at which such person died, he must do so by 
actual evidence. 97 Ind. Cas. 247 = 54 Cal. 186 — 
43 C.L.J. 578 = A.I.R. 1926 Cal. 1056. 

-S. 108—Person not heard of for 7 years by near 

relatives—Presumption under section of fact of death 
must be drawn. 79 Ind. Cas. 500 = A.I.R. 1923 Lah. 
174. 

--S. 108—Person not heard of for seven years—Pre¬ 
sumption of death. 

Where there can be no doubt whatever that though 
the property is endowed property in the sense that its 
income has to be appropriated to the purposes of the 
endowment, still the title is in the successive Mahants, 
time is to run from the date of the death of alienor 
who alienated the properties in dispute. If the alienor 
has not been heard of for 7 years by those who would 
naturally have heard of him, if he had been alive, it 
can be presumed that he is dead. The suits arc not 
barred as the time begins to run from the date of the 
presumption. 67 Ind. Cas. 401 = 3 Pat. L.T. 352 = 

1 Pat. 475 = A.I.R. 1922 Pat. 243. 

-S. 108—Presumption of death arises after lapse of 

seven years. 

In a case where the point of time to which the death 
has to be referred, may be placed indifferently either 
during the seven years or after the lapse of the seven 
years (it not being necessary to show that the person 
lived during the seven years), there is a presumption 
after the lapse of the seven years in favour of the death 
and it is for the other side to displace the presumption 
and the party relying on the presumption is entitled to 
succeed if no evidence is offered by. the other side. 
69 Ind. Cas. 835 = 14 M.L.W. 315 = 1921 M.W.N. 
610 = A.I.R. 1921 Mad. 285 = 41 M.L.J. 295. 

-S. 108—Scope of. 

There is a presumption in favour of conti¬ 
nuance of life and it is for the person asserting death 
to prove it. The death of a person cannot be pre¬ 
sumed to have taken place more than 7 years beforo 
the date of suit calling the question into controversy. 
22 Bom. L.R. 771 ; 1 Lah. 554, Foil. 64 Ind. Cas. 

468 (Lah.). 

-Ss. 108 and 407—Date of death—Person not heard 

of for seven years—Presumption of death. 

A man is presumed to be alive until he is dead. A 
person ascertaining that a particular man is dead has 
to prove it. If he could show that a man has not been 
heard of for seven years then the Court will presume 
his death. But the earliest date on which the death can 
be presumed can only be the date when the suit was 
filed. It cannot have a further retrospective effect, 
22 Bom. L.R. 771 = 57 Ind. Cas. 525. 
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_s. 108—Scope—Time of death—Presumption of. 

S. 108 raises a presumption of death at the end of 
continuous absence of seven years and not at the time 
when the question is raised or the suit is instituted. 
The burden of proving the life of the absentee cannot 
be got rid of by a party admitting the absentee’s death 
at some subsequent time. 8 Ind. Cas. 55 (All.). 

-S. 108—Date of death—Missing person—Presump¬ 
tion, nature of. 

S. 108 of the Evidence Act lays down that a person 
missing for seven years is dead ; there is no presumption 
therein as to the date of death. 34 All. 36 = 8 A.L.J. 
1052 = 11 Ind. Cas. 474. 

-S. 108—Time of death—Presumption. 

If a man is not heard of for seven years, the pre¬ 
sumption is that he is dead at the time the question 
is raised but not at some antecedent date. 32 I.A. 177, 
Foil. 37 Cal. 103 =11 C.L.J. 138 =14C.W.N. 341 = 
5 Ind. Cas. 709. 


3. Death, time of. 

— S. 108—Scope of presumption—Time of death— 
—Burden of proof. 

If a person has not been heard of for seven years 
there is a presumption under S. 108 of the Evidence 
Act that he is dead. But at what time within that period 
he died is not a matter of presumption but of evidence 
and the onus of proving that the death took place at 
any particular time within the seven years lies upon 
the person who claims a right to the establishment 
of which that fact is essential. 51 P.L.R. 1 = A.I.R. 
1949 E.P. 267. 

——S. 108—Presumption under—Scope of—Failing proof 
of actual date, death on date of suit. 

The question as to the date of death of a person from 
who his relations have not heard for more than seven 
years, shall be proved by the person who alleges a 
particular date affirmatively, but if no one can prove 
any specific date, a presumption that he was dead on 
the date of the institution of the suit shall be drawn. 
A.I.R. 1944 Pesh. 29 = 214 Ind. Cas. 149. 

-S. 108—No presumption as to death on any particular 

date within the period. 

When the Court has to determine the date of the 
death of a person who has not been heard of for a 
period of more than seven years, there is no presump¬ 
tion that he died at the end of the first seven years, or 
at any particular date. A.I.R. 1938 Bom. 228 = 40 
Bom. L.R. 147 = I.L.R. (1938) Bom. 155 = 175 Ind. 
Cas. 190. 

-S. 108—Presumption of death under—Nature of 

—Time of death—Question of proof—Onus. 

Under S. 108, .it is not permissible for a Court to 
raise a presumption that a certain person died at a 
particular time anterior to the proceedings in which 
the question of his death was in issue. If a person 
has not been heard of for seven years, there is a pre¬ 
sumption of law that he is dead ; but at what time 
within that period he died is not a matter of presumption 
but of evidence, and the onus of proving that the death 
took place at any particular time within the seven 
years lies upon the person who claimed a right to the 
establishment of which that fact is essential A I R 
1935 Oudh 448 = 1935 O.W.N. 977 = 157 Ind Cas] 


-S. 108—Presumption—Scope of—Death at a narti 

cular time—Affirmative evidence, requisite for relief 
Where a person has not been heard of for a perio 
of more than seven years by persons who are like] 
to hear of him, a presumption arises as to the deaf 
of the person, but there is no presumption that h 
was dead at a particular time. Therefore, where \ 
order to succeed in a suit, it is necessary f or a perso 


to establish that a particular person was dead at a parti¬ 
cular time, he has to prove the factum of his death at 
the said time by affirmative evidence whether direct or 
circumstantial. A.I.R. 1932 All. 365 = 1932 A.L.J. 
175 = HO Ind. Cas. 12. 

_S. 108—Presumption is as to factum—Not to time 

of death—Time, one for proof. 

The presumption raised by S. 108 is confined to 
the factum of death and not the exact time when death 
may have occurred. Where a party affirms that a 
certain person died on or before a particular date, 
that fact lias to be established by positive evidence. 
123 Ind. Cas. 759 = 11 L.R.A. Rev. 121 = 1930 A.L.J. 
469 = A.I.R. 1930 All. 427. 


-S. 108—Presumption—Date of death. 

The presumption is only that the person in 
question is dead ; there is no presumption that he 
died at any particular time. 124 Ind. Cas. 25. 


-S. 108—Presumption under—None as to time of 

death. 

When the Court has to determine the point 
whether a particular person ought to be presumed as 
dead on the ground that he has not been heard of 
for more than seven years, there can be no presump¬ 
tion that he was dead at a particular time. The utmost 
that can be considered is that he was dead at the time 
when the suit was brought. A.I.R. 1926 P.C. 9, Foil. 
106 Ind. Cas. 489 = 4 O.W.N. 1077 = A.I.R. 1928 
Oudh 13. 

——S. 108—No presumption as to date. 

Person not heard of for seven years—That he 
died on any particular date cannot be presumed. A.I.R. 
1926 P.C. 9, Foil. 100 Ind. Cas. 833 = A.I.R. 1927 
Lah. 284. 


-S. 108—No presumption as to time. 

What the Court may presume under S. 108 is con¬ 
fined to the factum of death ; it cannot presume that 
because the person has not been heard of he died 
at any particular moment, or in any particular way, 
or from any particular cause. 34 All. 36 (F.B.), Foil. 

Ryves , J. It does not follow that merely because 
a person has not been heard of for 7 years, where there 
is no positive or reliable evidence, that he is in fact 
alive, the Court must find that he was dead at the date 
of suit, much less that he was dead at any given parti- 

A U . ar 7 4 Cas - 65 6 = 21 A.L.J. 393 = 45 
All. 466 = 4 L.R.A. Civ. 532 = A.I.R. 1923 All. 
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a person seeks to establish the precise date of death 
he must do so by actual evidence. 38 P.R. 1918 = 
68 P.W.R. 1918 — 123 P.L.R. 1918=45 Ind. Cas. 
70. 

-S. 108—Presumption of death—Onus as to date of 

death. 

It is for the party who wants the Court to presume 
the death of a person at any particular time to prove 
it affirmatively bv evidence. 6 L.W. 633 = 33 M.L.J. 
295 = (1917) M.W.N. 722 = 42 Ind. Cas. 241. 

-S. 108—Presumption as to death—Onus as to date 

of death. 

S. 108 of the Evidence Act makes provision for the 
question whether a man is alive or dead. The law raises 
no presumption as to the time of his death, and the 
presumption that may in certain circumstances be 
raised is a presumption that the man is dead when the 
question is raised and not a presumption that he was 
dead at some antecedent date. It is on the person 
who alleges that the person was dead at some antecedent 
time to prove that fact by evidence. (1907) 11 C.W.N. 
883 = 5 C.L.J. 649 = 35 C. 25. 

-S. 108—Date of death—No presumption under— 

Party alleging, to prove. 

Burden of proving the date of death of a person, 
who is not heard of for fifteen years, lies on the person 
who alleges that he was alive on a particular date. 
6 M.L.T. 153 = 19 M.L.J. 502 = 2 Ind. Cas. 977. 

——S. 108—-Scope of—No presumption as to date of 
death. 

Widow last heard of 12 years before suit—Onus as 
to proof of date of death—Reversioners’ suit for pos¬ 
session. See LIMITATION ACT, ART. 141. 14 M.L.J. 

464. 


the end of the first seven years, or at any particular 
date. The date of death will have to be proved. Where 
one of two brothers files a suit for a declaration that he 
was the sole owner, his brother being dead, it is the 
duty of the plaintiff to prove the date of the brother’s 
death. 165 Ind. Cas. 586 = 38 P.L.R. 1126. 

-S. 108—No presumption as to date of death—Onus 

as to date—Plaintiff to prove allegation for relief (Ss. 102 
and 103). 

If a person has not been heard of for seven years, 
there is a presumption of law that he is dead ; but at 
what time within that period he died is not a matter of 
presumption but of evidence and the onus of proving 
that the death took place at any particular time within 
the seven years lies upon the person who claims a right 
to the establishment of which that fact is essential. 
The plaintiff could not succeed in establishing his claim 
as reversioner to a person not heard of for seven years 
unless he proved by oral and documentary evidence 
at what particular time that person died, when succession 
opened out and whether, at that particular time, when 
succession opened out to him he (the plaintiff) was the 
nearest reversioner. A.I.R. 1934 Oudh 298 - 18 

R. D. 399 = 11 O.W.N. 793 = 10 Luck. 92 = 149 
Ind. Cas. 632 (F.B.). 

—-—-S. 108—Muhammadan father missing and not 

heard of—Son claiming share of grandfather’s estate— 
Proof requisite and onus. 

Where the father left his place of residence in 1870 
and was last heard of in 1886 or 1887, the burden under 

S. 108 of the Evidence Act would be on the grandson 
to show that his father survived the latter's father. 
(1905) 2 A.L.J. 798 = 15 M.L.J. 317 = 7 Bom. L.R. 892 
= 10 C.W.N. 33 = 2 C.L.J. 236 = 33 C. 173 = 32 LA. 
177 (P.C.). 


4. Hindu and Muhammadan Laws Rules. 

-S. 108—Hindu Law Rule as to missing persons— 

12 year’s rule—Inapplicable after the Act. 

The Rule of Hindu Law that at least 12 years should 
elapse before a man unheard of should be treated as 
dead is only a rule of evidence and is not applicable 
after the passing of the Evidence Act. 1 All. 53, Foil. 
71 Ind. Cas. 305 = 16 M.L.W. 976 = 1923 M.W.N. 
49 = 32 M.L.T. 6 = A.I.R. 1923 Mad. 182 = 43 M.L.J. 
725. 

-S. 108—Overrides Muhammadan Law of presumption 

of death as to missing persons. 

The Rules of Muhammadan Law with respect to 
the presumptions arising in cases of missing persons 
must be deemed to have been abrogated by the provi¬ 
sions of S. 108, Evidence Act. A.I.R. 1934 Oudh 41 = 
10 O.W.N. 1254 = 9 Luck. 401 = 147 Ind. Cas. 973. 

— Ss. 108 and 2 —Muhammadan Law—If applies 
after the Act —Presumption of death—No presumption 
as to time. 

2 of the Evidence Act has abrogated all rules of 
evidence laid down by the Muhammadan Law and 
therefore S. 108 will govern the case of a Muhammadan 
missing for more than seven years. 7 A. 297, Foil. 
A rule of presumption as to death is a rule of evidence 
and not of succession. A person missing for more 
than seven years is presumed to be dead but there is no 
presumption as to the time of his death. 11 A.L.J. 355 
= 18 Ind. Cas. 920. 

5. Inheritance and presumption. 

S. 108—Suit for declaration that plaintiff is sole 
® wn ® r » h* 8 brother being dead—Duty to prove date of 
death for inheritance. 

Under S. 108 of the Evidence Act, when the Court 
has to determine the date of the death of a person who 
has not been heard of for a period of not less than 
seven years, there is no presumption that he died at 


6. Limitation and presumption. 

-S. 108—Date of death—No presumption—Onus— 

Plaintiff (reversioner) to prove death within limitation. 

Held, that it was incumbent on the plaintiffs to prove 
that the soldier had died within 12 years of date of 
suit and as they had failed to do so, the suit was time- 
barred. A.I.R. 1932 Lah. 45 = 33 P.L.R. 237 = 134 
Ind. Cas. 97. 

-S. 108—Presumption—Death on date of suit— 

Death within period of limitation—Matter of proof— 
Onus on plaintiff. 

Section 108 only raises a presumption that on the 
date of the suit the person concerned was dead and 
does not raise any presumption as to the date of his 
death, that, like any other fact, being a matter of 
proof. Therefore, where a person has not been heard 
of for seven years and bis reversioners institute a suit 
for possession of his property it is incumbent on them 
to prove that that person had died within three years 
of the date of the suit. The burden is not on the defen¬ 
dants to prove that he had died more than three years 
before the date of suit. A.I.R. 1931 Lah. 582 =- 32 
P.L.R. 704 = 12 Lah. 718 = 133 Ind. Cas. 889 (F.B.). 

[Overrules A.I.R. 1920 Lah. 191 = 1 Lah. 554 = 
56 Ind. Cas. 742J. 

-S. 108—Onus of affirmative proof—Not discharged 

by presumption under. 

The onus that lies on a reversioner to show affirma¬ 
tively that his action is within twelve years of the actual 
death of the widow is in no way removed by any pre¬ 
sumption under S. 108. 40 Bom. 239 = 18 Bom. L.R. 
14 = 33 Ind. Cas. 484. 


7. Persons who would have heard of. 

-S. 108—Persons who would naturally have heard 

of—Revenue officers—Documents in revenue courts 
in regard to the disappearance of the person—Admissi¬ 
bility of. 
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Where a question arises as to whether a person can 
be presumed to be dead under S. 108 of the Evidence 
Act the documents in proceedings in revenue Courts 
which have to be entered and maintained by the Revenue 
Officers in such matter as part of their official acts 
would be admissible in evidence. 22 Luck 164- 
230 Ind. Cas. 50 = 1947 A.W.R. (C.C.) 23 = 947 
O.A. (C.C.) 23 = 1947 O.W.N. 59 — A.l.R. 1947 

Oudh 174. 


-S. 108—Wife living apart. 

Wife leaving her husband and being in another s 
keeping is not one who would naturally hear from him 
if he were alive. 117 Ind. Cas. 209 =12 N.L.J. 51 — 
A.l.R. 1929 Nag. 127. 


8. Miscellaneous. 

-S. 108—Joint brothers dying in a fire—Presumption 

of younger having survived elder, whether arises. 

Where two brothers died in a fire and the widow 
of one of them claimed to succeed to the joint family 
property belonging to the brothers, on the ground that 
her husband being the younger of the two must be deem¬ 
ed to have survived the elder brother : 

Held , that there was no presumption of survivorship 
or of contemporaneous death and that the onus of proof 
of death of the plaintiff’s husband after death of his 
brother lay on her, she being the person to whose title 
that fact was essential. A.l.R. 1934 Oudh 101 = 
11 O.W.N. 267 = 9 Luck. 461 = 148 Ind. Cas. 781. 


-S. 109. 

Synopsis. 

1. Landlord and tenant. 

2. Partners. 

3. Principal and agent. 

4. Miscellaneous.. 


1. Landlord and tenant. 


-S. 109—Landlord and tenant—Tenant-at-will admit¬ 
ting tenancy—Presumption as to relationship. 

Where a tenant-at-will admits the tenancy, S. 109 
comes into operation. In such a case, there is a pre¬ 
sumption against him that he continues as a tenant till 
he proves that the relationship of tenant and landlord 
has ceased to exist. A.l.R. 1938 Sind 16 = 173 Ind. Cas. 
222 . 

-S. 109—Landlord and tenant—Relationship—Decree 

of rent, whether creates—Burden of proof of termina¬ 
tion. 

A decree for rent obtained by a person against another 
is sufficient to establish the relationship of landlord and 
tenant between the parties and if the relationship is 
once established, it continues as between the parties to 
t hat decree and their representatives in title until it is 
proved to have ceased. A.l.R. 1935 Mad. 268 = 40 
M.L.W. 810 = 154 Ind. Cas. 753. 


-S. 109—Landlord and tenants—Nafargats—Extern 

of presumption. 

The Nafargats only prove a chain of cultivator 
in succession, but they do not in themselves prove 
whether each successor came upon the land under r 
derivative title or independently of the landlord' 
So long as each cultivator held the land, there mighi 
arise a presumption under S. 109 of the Evidence Aci 
that his tenancy had a continuance, but there is nc 
presumption that his successor is necessarily a transfer™ 
from him. 98 Ind. Cas. 674 = A.l.R. 1927 Nag. 99. 

' 109 and T.P. Act, S. 116—'Landlord and tenani 

—Tenancy for a year—Holding over—Presumption 
Where a tenant continue to work on the hoidim 
after expiry of the lease for one year he must be pre 


sumed to have renewed the lease for another year under 
S 109 of the Evidence Act and S. 116 of the Transfer 
of Property Act. 39 Ind. Cas. 125 (L.B.). 

-S. 109—Tenancy. , . , „ , . 

In a suit for possession, where the detendant admits 
tenancy but resists the suit on the ground of subsequent 
sale in his favour, the burden of proving the sale, is 
shifted on to him to rebut the presumption that he is 
still a tenant. 8 Bur. L.T. 292 = 33 Ind. Cas. 600. 

_S. 109—Landlord and tenant—Land once held 

under lease—Presumption of continuance. 

There is a strong presumption that land once shown 
to be held under a written instrument of lease continues 
to be held under it as long as it is occupied by the same 
tenant in the absence of cogent evidence to the contrary. 
16 Bom. L.R. 723 (Note) = 27 Ind. Cas. 512. 

——109 —Lessor and lessee—Presumption—Burden 
of proving discontinuancy. 

When the existence of a relationship of lessor and 
lessee is proved, its continuance is presumed under 

S. 109 and the burden of proving the contrary lies upon 
the person who denies it. 28 M.L.J. 361 = 27 Ind. Cas. 
804. 

-S. 109—Ejectment suit—Onus—-When shifts. 

Where the defendant in an ejectment suit admits 
plaintiff’s title and possession within 12 years before 
suit, but pleads his own title by virtue of a transfer 
from the plaintiff, the defendant must prove the alleged 
transfer and cannot rely on his possession as raising a 
presumption in favour of his title. 6 N.L.R. 160 = 
8 Ind. Cas. 1123. 


2. Partners. 

-S. 109—Scope—Question whether a person is 

partner. 

When the question is whether, persons are partners, 
landlord and tenant or principal and agent and it has 
been shown that they have been acting as such, the 
burden of proving that they do not stand or have ceased 
to stand to each other in these relationships respectively 
is on the person who affirms it : 

Held, after considering the facts and evidence that 
in the first instance it was for the Company to prove 
either (1) that the respondents were partners in the 
said firm, or (2) that the respondents had been acting 
as such but the Company did not discharge the onus 
which lay upon them in respect of either of the said 
issues. A.l.R. 1935 P.C. 175 = 1935 O.W.N. 863 = 
3? Bom. L.R. 826 = 69 M.L.J. 433 = 1 B.R. 771 = 
1935 M.W.N. 1182 = 157 Ind. Cas. 4 (P.C.). 

S. 109—Partners—Co-judgment debtors—Suit for 
contribution—Defendant may plead and he must prove 
nis non-liability to contribute. 

Where on the decree as passed several defendants 
were made jointly and severally liable, in the sub¬ 
sequent suit for contribution by one of them, it was 
lor any defendant, who contended that he was not 
liable to pay the full share, to plead and prove it. The 
mere fact that he was a sleeping partner did not shift 
the onus from where it primarily lay. 95 Ind. Cas. 1007 
= A.l.R. 1926 Lah. 553. 

3. Principal and agent. 

109 Relationship of principal and agent admitted 
~~wu US of P rovin 8 that it has ceased. 

Where the relationship of principal and agent is 
admitted, under S. 109, the burden of proving that they 
ceased to stand to each other in this relationship is 
clearly on the person who affirms it. A.l.R. 1935 Lah. 
49 = 157 Ind. Cas. 815. 

4. Miscellaneous. 

^ s * 109 and 114—Mortgage (Kanom)—Proof of. 
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Where the title of the plaintiff is admitted and the 
defendants are shown to have come into possession as 
mortgagees under the plaintiff. Courts will not demand 
such strict proof of the mortgage sued on, as where 
the title is denied and possession is not shown to have 
been under the owners. 29 M.L.J. 772 — 2 LAV. 509 = 
29 Ind. Cas. 386. 


— S. 110. 

Synopsis. 

1 . 

Applicability. 

2. 

Burden of proof. 

3. 

Possession falling within the scope of. 

4. 

Possession following title. 

5. 

Presumption under (ownership). 

6. 

Suits for possession or injunction. 

7. 

Miscellaneous. 


1. Applicability. 

-S. 110—-Applicability of the rule—Long possession 

—If can avail against Government. 

Long possession of land by a person would under 
S. 110 of the Evidence Act constitute prima facie proof 
of title and the burden would shift on the other side to 
displace that presumption. This presumption avails 
even against the Government. A.I.R. 1951 M.B. 114 

-S. 110—Applicability—Statutory presumption in 

favour of Government. 

The presumption under S. 110, Evidence Act would 
apply only if two conditions are satisfied, viz. , that the 
possession of the plaintiff is not prima facie wrongful, 
and, secondly, the title of the defendant is not proved. 
In the absence of proof by the plaintiffs that the land 
was of their ownership and in absence of proof that 
it was of anybody else’s ownership, the only alternative 
is that the land must belong to the Government where 
there is a statutory presumption in favour of Government 
under S. 37 of the Land Revenue Code. A.I.R. 1942 
Bom. 161 = 44 Bom. L.R. 295 = 15 R.D. 76 = T.L.R. 
(1942) Bom. 357 = 201 Ind. Cas. 420. 

—S. 110—Applicability and scope—Statutory title in 
favour of Government—Long possession, as evidence 
of grant by original owner. 

Section 110, no doubt enacts that title is to be pre¬ 
sumed from lawful possession. This is a rebuttable pre¬ 
sumption and like all rebuttable presumptions, must 
yield to proof. Where, therefore, title is proved or 
psumed, the presumption created by S. 110 can no 
longer apply. Madras Land Encroachment Act, S. 2, 
declares, subject to a saving clause, that the Govern¬ 
ment is the owner of certain kinds of property, including 
the beds of tanks. There is no conflict between the 
section of the Evidence Act and this provision. The 
title of the Government being statutorily declared, the 
rule of presumption enacted by S. 110 is not brought 
into play. But there is nothing to prevent long posses¬ 
sion being relied upon as evidence of a grant made by 
the original owner. A.I.R. 1938 Mad. 193 = 47 M.L.W. 
438 = 1938 M.W.N. 244 = (1938) 2 M.L.J. 434 = 
181 Ind. Cas. 688. 

—-S. 110 —Applicability—Government a party to suit— 
Berar Land Revenue Code, 1896, S. 41 (1). 

The provisions of S. 110 are equally applicable in a 

th© Government is a party and S. 41 (1) 
ot the Berar Land Revenue Code is not meant to lay 
rule regarding the burden of proof at variance 
w!th the provisions of S. 110 ; it is open for the defen¬ 
dant to rely on the provisions of S. 41 (1) of the 
BaT ? x . j. n£ * Avenue Code in proving his title to the 
and in dispute by showing, in the first instance, that 


it formed part of a public road within the last 60 years 
and it will then be for the plaintiff to show either that 
his title was founded on a lost grant or that he had 
acquired a title by adverse possession for over 60 years. 
A.I.R. 1935 Nag. 163 31 N.L.R. 232 18 N.L.J. 201 

= 155 Ind. Cas. 264. 

-S. 110—Applicability—Dispute with Government. 

Plaintiff in possession of land—Government showing 
that under general law it is owner—Plaintiff must 
prove better title or adverse possession for 60 years. 
61 Ind. Cas. 440 = 45 Bom. 789 - 23 Bom. L.R. 
238 = A.I.R. 1921 Bom. 177. 

-S. 110—Applicability—Evidence of possession un¬ 
reliable. 

Where evidence of possession is equally strong on 
both sides and apparently equally balanced, preference 
should be given to the evidence on the side of the party 
with whom title is found. But where the evidence is 
equally unworthy of reliance on both sides, no pre¬ 
sumption can be made. 20 W.R. 25, Foil. 21 C.L.J. 
480 = 28 Ind. Cas. 411. 

2. Burden of proof. 

—-—S. 110—Burden of proof—Possession proved— 
Dhurmashala handed over to Fund Committee by Govern¬ 
ment prior to 1869—Ownership. 

Held , that the onus was on Government to prove 
that they were the owners of the property. The Govern¬ 
ment had discharged the onus laid on them by S. 110, 
Evidence Act, by showing that the possession enjoyed 
by the Board rested on a basis inconsistent with a right 
of property. A.I.R. 1938 P.C. 87 = 1938 O.W.N. 90 
= 4 B.R. '295 = 32 S.L.R. 340 = 172 Ind. Cas. 981 
(P.C.). 

-S. 110—Possession—If encroachment—Burden of 

proof. 

Where it appears a person owns a house attached 
to which there is a chabutra and when he has been in 
possession of the house and chabutra for a time, the 
burden of proving encroachment is primarily upon him 
who alleges it and proceeds to remove it. (1936) 19 
N.L.J. 285. 

-S. 110—Burden of proof—Ownership. 

Where plaintiff is in possession of property 
of which he says lie is the owner the onus of proving 
that he is not the owner lies on the defendant. 103 
Ind. Cas. 36 = A.I.R. 1927 Lah. 841. 

-S. 110—Vendor in possession—Plea of bogus trans¬ 
action—Burden of proof on vendee. 

Although under ordinary circumstances the party 
to a sale-deed duly executed and registered who alleges 
non-payment of consideration and unreal nature of 
the transaction is bound to prove his allegation, the fact, 
that the plaintiff had silently submitted to the with¬ 
holding of possession for a period of nearly twelve years 
combined with the continuous possession of the vendor, 
favoured the allegation of the latter and raised such a 
counter presumption as to make it incumbent on the 
plaintiff to give evidence that the sale was real. 79 
Ind. Cas. 596 = 20 N.L.R. 154 — A.I.R. 1924 Nag. 
173. 

-S. 110—Long possession—Ownership denied—Burden 

of proof. 

Where a person was in possession for over 30 years 
and he transferred the property (abadi), anybody 
alleging he was not the owner and also setting up the 
custom it was not transferable has to prove the same 
58 Ind. Cas. 192 (Nag.). 

-S. 110—Burden of proof—Defendant in possession. 

In a suit for possession when the boundaries are in 
dispute if the defendant is in actual possession of the 
land sued for, the burden of proof will be on plaintiff 
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to establish his title. 27 C.L.J. 
45 Ind. Cas. 408. 

_S. 110—Ownership—Person 


599-23 C.W.N. 593 = 
in possession—Burden 


° f The*burden of proving that a person in possession 
is not the owner lies in the person asserting it. 
6 Bur. L.T. 185 = 21 Ind. Cas. 333. 

_g. 110_Vacant site—Possession proved for thirty 

years-Onus of proving pe is not the owner. 

^ In a suit against the secretary of State for India in 
Council for a declaration of the plaintiff’s title to a cer¬ 
tain vacant site, the plaintiff proved his possession tpr 
over 30 years. The burden of proving that the plaintiff 
was not the owner lay on the defendant, and the classifica¬ 
tion of the land as village site by the Government was 
merely an assertion of title. 33 Mad. 173 — 6 M.L.T. 
306 = 20 M.L.J. 71=4 Ind. Cas. 1070. 


-S. 110—Burden of proof—Onus. 

Juridical possession is enough to shift the onus oi 
proof on the other side. The section can be relied upon 
in a suit for ejectment, though the person dispossessed 
did not bring a suit under S. 9, Specific Relief o n 

the time limited by law. 2 P.L.J. 61 = 3 P.L.W. 258 — 
38 Ind. Cas. 797. 

-S. 110—Onus on the party out of possession—Shifting 

of onus. 

The defendant was sued in ejectment from a house, 
which had been in his possession for five years without 
interruption on the ground that he first entered the 
premises temporarily with the permission of the plaintiff s 
father ; the defendant in reply alleged a sale. Held, 
that the plaintiff must prove permissive occupation 
and the burden of proof should not be shifted unless the 
plaintiff had made out a prinia facie case. 4 Bur. L.T. 
159 = 11 Ind. Cas. 777. 


3. Possession falling within scope of. 

-S. 110—Possession coming within scope of—Use 

by temple of adjoining Government land. 

Possession to come within the scope of S. 110 of the 
Evidence Act must be possession founded on a prima 
facie right, which means that the possession must be of 
such a character as leads to a presumption of title. 

Where a temple has been using open Government 
land on its sides by allowing its cattle to run over a 
part of them for lifting water from a well and visitors 
to the temple used to go upon the open Government 
land to worship a pipal tree and tulsi plant thereon, 
it cannot be said that the user is such as to amount to 
possession of a character as would lead to a presumption 
of title, with the result the presumption under S. 110 
cannot be relied on. A.I.R. 1951 M.B. 80. 

-S. 100—Possession coming under the scope of. 

Possession, to come within the scope of S. 110, must 
be possession founded on a prima facie right. 

In a suit for declaration and injunction oral evidence 
was let in to show that the plaintiff had been using a 
large part of the land for tethering cattle and storing 
grass and had an otli there for a number of years. He 
also proved that he had erected hedges to the south 
and west of the land : 

Held , that this evidence could not establish anything 
beyond undisturbed user for a certain period. The 
evidence did not suffice to prove such possession by the 
plaintiff as would justify an inference of title and was 
not enough to throw the burden of proof on to the 
Government under S. 110, Evidence Act. Nor was the 
plaintiff’s case strengthened by any weakness of the 
defendant’s case. A.I.R. 1937 Bom. 193 = 39 Bom 
L.R. 216 = 169 Ind. Cas. 327. 

-S. 110—Possession - Lawful—Presumption of owner¬ 
ship—Dispossession—Right to decree. 

Wherever S. 110, can be called in aid by the plaintiff 


the Courts can give effect to it, that is to say, wherever 
the plaintiff’s original entry had an ostensible lawful 
basis the plaintiff is entitled to a decree without being 
called upon to negative the alleged defect in his title. 
A.I.R. 1936 Pat. 602 = 18 P.L.T. 63 = 3 B.R. 151 = 
166 Ind. Cas. 305. 




_ • a.__ 


In case of waste lands, the Court would seize upon 
the slightest evidence of occupation for proof of title, 
but the occupation or the acts of user must be such as to 
indicate the intention to hold for oneself, for without 
such intent there is no possession. 8 S.L.R. 331 = 29 
Ind. Cas. 51. 


_S. 110 —Possession—Presumption of ownership— 

When arises. . 

When neither side can show title, the possession 
which attracts the presumption of ownership must 
be a possession founded on a prima facie right. Even 
if mere wrongful possession is taken to be sufficient 
to shift the burden of proof, circumstances may show 
that such wrongful possession was merely that of a 
licensee and not of an owner. 6 S.L.R. 210 = 19 
Ind. Cas. 565. 


4. Possession following title. 


-S. 110—Possession following title. 

The presumption, that the plaintiff having the title, 
also has possession can properly be made in the case 
of the jungle or waste land, where there is no proof 
or very little proof of acts of ownership having been 
exercised on either side, or in cases where the evidence 
as to such acts of such ownership is very nearly equal. 
Though the S. 110 recognised a presumption that the 
person in possession also has a good title there is no 
corresponding section saying that the person with the 
title should be presumed to be in possession. This 
presumption is one that can only come under S. 114 
of the Evidence Act. 77 Ind. Cas. 506 = A.I.R. 1923 
Bom. 361. 

-S. 110—Possession follows title. 

The ordinary presumption is that possession goes 
with title. That presumption of course does not avail 
if there is clear evidence to the contrary. Where 
there is no evidence of possession on either side or 
where the evidence is unsatisfactory on both sidds the 
presumption will prevail. 4 Pat. L.J. 463 = (1919) 
P.H.C.C. 298 = 51 Ind. Cas. 801. 


-S. 110—Forest land—Possession—Determining title. 

Where the defendants are shown to be in possession 
of certain forest land, the plaintiff in order to establish 
his claim to it must prove definite acts of ownership 
exercised by him on the land from time to time. 29 Ind. 
Cas. 729 (Mad.). 

—•—S. 110—Possession—'Following title—Presumption 
—Trespasser. 

Proof of possession varies with the nature of the 
property in respect of which possession is questioned. 
If actual possession is not possible or undetermined 
possession in law follows the right to possess, in other 
words possession follows title. No presumption of 
possession can be raised in favour of a trespasser 
during periods the property is not capable of actual 
possession. 2 O.L.J. 346 = 18 O.C. 43 = 28 Ind. Cas. 
oj5. 

—S. 110—Possession—Waste land. 

In the case of waste covering a very small area, posses- 

sjon niay be presumed to follow the title. 16 Ind. Cas, 
623 (Cal.). « 


HO—Jungle land—Possession—Title. 

Possession of jungle lands must be presumed to haw 
, along with the party who has title to them 

15 C.W.N. 887 =(1911) 2 M.W.N. 101 = 10 M.L.T 
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157 = 13 Bom. L.R. 806 = 14 C.L.J. 319 = 8 A.L.J. 
1176 = 11 Ind. Cas. 542 (P.C.). 

5. Presumption under (ownership). 

--S. 110—Defendant in possession—Plaintiff claiming 

it to be on his behalf—Failure to prove—Possession held 
as rightful. 

Where a plaintiff not in possession sues for possession 
and sets up a case of possession by the defendant on 
his behalf but fails to discharge the onus on him, then 
it is open to a court to presume the defendant’s possession 
must be rightful. A.l.R. 1950 Kut. 50. 


-S. 110—Presumption under—Person in possession. 

Where nothing else is known the person in possession 
is deemed to be the owner. 45 Ind. Cas. 217 (Nag.). 

——S. 110—Presumption—Person in possession—When 
can be ousted. 

Person already in possession of property can be 
ousted only by a person who can prove a better title 
in him. 1 P.L.W. 319 - 38 Ind. Cas. 483. 

——-S. 110—Possession—Presumption of title. 

Lawful possession however short is presumptive 
evidence of title as owner and of the title to possession. 
(1914) M.W.N. 728 - 25 Ind. Cas. 109. 


-S. 110—Presumption under—Rule of. 

A person in possession is presumed to be the owner 
of the property until the contrary is proved. (1939) 41 
P.L.R. 123. 

-S. 110—Presumption under. 

Attachment of cattle in possession of judgment- 
debtor—Claim proceedings by son of judgment-debtor 
that cattle belonged to him, succeeding—Suit by decree- 
holder under O. 21, R. 63 : Held, cattle should be pre¬ 
sumed under S. 110, Evidence Act to belong to judgment- 
debtor in whose possession they were found. A.l.R. 
1937 Rang. 362 = 172 Ind. Cas. 572. 


——S. 110—-Possession—Well—Presumption of owner¬ 
ship—Mere user by public—If sufficient to rebut. 

Where the defendants who are in possession of a well 
have, from time to time, asserted their claim to the 
pioperty as owners, the mere user of the well by the 
public is not sufficient to rebut the presumption of 
ownership, or to raise a further presumption that they 
are trustees of the said property. It is true that user 
is evidence of dedication to the public, but the ques¬ 
tion whether such evidence is sufficient or not must 
depend upon the particular facts of each case, and 
where user is equally consistent with the defendants 
being owners of the property and such user bring in 
the nature of an easement, the ordinary presumption 
which arises under S. 110, Evidence Act, cannot be 
said to have been rebutted by the evidence of user. 
A.l.R. 1935 Sind 133 = 156 Ind. Cas. 892. 


—S. 110—-Presumption of ownership from long possession 
—Rent claimed from possessor—Whether defeats pre¬ 
sumption. 

Under S. 110, the long possession of the plaintifT 
affords an initial presumption of his ownership. The 
mere fact that the defendant claimed rent cannot defeat 
the presumption in plaintiff’s favour on account of his 
long possession at the time of suit. A.l.R. 1934 Lah. 
324 = 36 P.L.R. 64 = 150 Ind. Cas. 17. 


-S. 110—Possession—Person tetherin 

montUn __n . • /• , ■. ■ 


cauie 


-russcssiuu—jrurson ictncriii 
fourmonths in year—Presumption of title. 

Where a person is in possession of property a 
he uses it for four months of every year for tetheri 
J 1 . 1 ® cattle, such possession is prima facie evidence 
title, but Court should not say that the person’s owne 
ship is established. 119 Ind. Cas. 701 = A.l.R. 
Nag. 318. 


. —Possession as evidence of title. 

"nor peaceful possession is prima facie evi¬ 
dence of ownership under S. 110 of the Evidence Act 
and is a good title against all persons except the true 
owner and can be relied on in successfully maintaining 
a suit for ejectment or for injunction against another 
who has no title to the land in dispute. (1929) 118 

—Presumption under—Purchaser, 
lne absence of any plea that the apparent purchaser 
was out of possession entitles the purchaser to the 
law s presumption under S. 110, that he was in possession 
as^an owner. 90 Ind. Cas. 196 = A.l.R. 1926 Nag. 


-S. 110—Presumption under—Long possession and 

enjoyment—Ownership. 

Where the question was whether certain lands of 
which a zemindar was in possession, were included 
within the limits of his settled estate held, that proof 
of possession and enjoyment of the lands in question 
as part of the settled estate, for a sufficient length of 
time afforded evidence of title. 36 Cal. 1 - 35 I.A. 
195 - 8 C.L.J. 436 -- 12 C.W.N. 1095 I Ind. Cas. 
182 (P.C.). 

-S. 110—Possession in Cantonment area—No pre¬ 
sumption. 

Possession of property in a Cantonment area is not 
prima facie title in fee simple. 38 I.A. 204 — 36 Bom. 1 
= 13 Bom. L.R. 788 = 15 C.W.N. 909 - 14 C.L.J. 
268 — 8 A.L.J. 1219 = 21 M.L.J. 1100 -(1911) 2 
M.W.N. 23 = 21 Ind. Cas. 117 (P.C.). 

6. Suits for possession or injunction. 

-S. 110—Prior possession—Sufficiency of, to prove 

title—Person who lost possession suing to recover it. 

Possession, by itself may, in some cases be sufficient 
to relieve the person who is or has been in possession 
from the necessity of proving his title and the doctrine 
applies to suits in ejectment though, however, only in 
a limited and occasional operation. 

When a person who has lost possession sues to re¬ 
cover it, he cannot rest upon his prior possession alone 
unless it was such as to amount prima facie, evidence 
of title. For both title and possession have to be 
proved in such a case. Moreover, although the presump¬ 
tion that title goes with possession, (S. 110, Evidence 
Act) may come to the assistance of a person who has 
had possession but has lost it, it must be open to the 
defendant who is in possession at the date of the suit 
to disprove the plaintiff’s title. If the plaintiff’s title 
is disproved, he cannot succeed on the basis of his 
possession only. A.l.R. 1936 Bom. 201 = 38 Bom. 
L.R. 175 = 163 Ind. Cas. 632. 

-S. 110—Suit for possession—Nature of proof—Prima 

facie case by defendant—Defendant proving no title. 

In a suit for possession on the basis of title, the plain¬ 
tiff must recover possession on the strength of his own 
case and he cannot rely on the weakness of the defen¬ 
dants’ title to get it. But where he makes out a prima 
facie case, it becomes necessary to look at the title of 
the defendants and when their title is examined, it is 
clear that they never had any title at all, the plaintiff’s 
claim must be decreed. A.l.R. 1936 Rang. 314 = 164 
Ind. Cas. 418. 

-S. 110—Suit for injunction—Prior possession—Value 

of. 

N brought a suit claiming injunction against K 
restraining him from building a wall on a site of land. 
Although the site did not belong to V, his prior posses¬ 
sion was established. 

Held, that the suit of N could not be dismissed for 
want of title and that he could be allowed to succeed 
on the ground of prior possession as such possession 
is prima facie evidence of ownership. 10 N.L.R. 188 • 
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11 N.L.R. 231 and A.I.R. 1917 Rang. 203, foil . 118 

Ind. Cas. 680 (Nag.). 

_S. 110—Suit for possession—Defendant in posses¬ 
sion. . _ . , .. . 

Where a person brings a suit for possession and it is 

proved that possession was with the defendants and title 
was not clearly established in favour of either party, 
the plaintiffs’ suit must fail. 116 Ind. Cas. 546 = 10 
L.L.J. 488. 

_S. 110—Suit for possession—Dispossession by 

defendant—What the plaintiff must prove. 

In a suit for possession based upon plaintiff s disposses¬ 
sion by the defendant, the burden of proof is on the 
plaintiff to prove his possession at some time within 12 
years preceding the suit, and it is not enough to show 
merely an anterior title, without proof of possession 
within 12 years to shift the burden of proof on to the 
defendants to show that they were entitled to retain 
possession. 93 Ind. Cas. 1006 (Lah.). 

_S. 110—Suit for possession by benamidar. 

Where in a suit for possession of land in possession 
of the defendant he claims to be the owner and the 
plaintiff his benamidar, the plaintiff must prove that 
defendant is not the owner. 57 Ind. Cas. 972 (Cal.). 

-S. 110—Suit by benamidar. 

In a suit for possession by benamidar plaintiff, he 
must prove that he is not benamidar. 24 Ind. Cas. 
801 (Cal.). 

7. Miscellaneous. 

-S. 110—Onus of proof. 

A Probate Court granted Probate to A deciding that 
she was the widow of the deceased; A was in possession 
of properties. B brought a suit for possession of the 
property, alleging that she was the adopted daughter 
of the deceased and that A was nobody. Held , that B 
must prove that A was not a widow of the deceased 
under S. 110. (1910) 1 U.B.R. 61 = 10 Ind. Cas. 987. 

-S. 110—Transferee in possession—Vendor claiming 

it as mortgage by conditional sale—Onus. 

The burden of proof is on the plaintiff to prove a 
covenant to repurchase or that the deed is a mortgage 
by conditional sale. 4 Bur. L.T. 40 = 9 Ind. Cas. 770. 

-S. 110—Possession of wrong-doers. 

Evidence of acts of ownership over lands in the vicinity 
or parts of the entire plot, is evidence of de facto posses¬ 
sion in the case of rightful owners, but hardly in the case 
of wrong-doers. 6 M.L.T. 139 = 2 Ind. Cas. 931. 

-S. 111. 

See also (l) CONTRACT ACT, S. 16; (2) PARDA- 
NASH1N LADY. 


Synopsis. 

1. Active confidence. 

2. Applicability and scope. 

3. Creditor and debtor. 

4. Good faith. 

5. Husband and wife. 

6. Pardanashin, deeds by. 

7. Pleader and client. 

8. Undue influence. 

9. Miscellaneous. 


1. Active confidence. 

-S. Ill—Active confidence—* Unfair advantage. 


The mortgagor mortgaged the property to the so 
of his Pleader who was engaged by him to conduct th 
execution proceedings. The money was advanced b 
the son as his own property : 


Held, that the rule embodied in S. Ill, Evidence 
Act would not apply unless it was shown that the 
Pleader’s son ever stood in a position of active confi¬ 
dence to the mortgagor. . , 

Held, also that merely by insertion of a clause in 
the deed that in addition to the interest, the mort- 
gagor should pay annually Rs. 10,000 in the month of 
June and a like sum in the month of December with 
a view to the liquidation of the debt, no unfair advan¬ 
tage could be said to have been taken by the Pleader. 
A.I.R. 1940 P.C. 204 = I.L.R. (1940) Kar. (P.C.) 419 
(Supp.)=67 I.A. 431 —1941 O.W.N. 513 = 1941 A.L.J. 
316 = 43 Bom. L.R. 465 = 73 C.L.J. 121 = 52 M.L.W. - 
777 = 7 B.R. 218 = 1941 M.W.N. 1 = 1940 A.W.R. 

158 = 191 Ind. Cas. 94 (P.C.). 

-S. Ill— Active confidence—Relationship of mistress 

and paramour. 

In a Court of Equity, when a person obtain 5 * any 
benefit from another, whether under a contract or as a 
gift, by exerting his influence which, in the opinion of 
the Court, prevents the grantor from exercising an 
independent judgment in the matter in question, the 
latter can set aside the contract or recover the gift. 
The rule must apply to all variety of relations in which 
the Court is satisfied that the possibility of exercise of 
dominion and influence exists ; that is, the relation of 
active confidence justifying the raising of the presumption 
of undue influence. The relation of paramour and 
mistress may be included in such cases if the party obtain¬ 
ing the benefit is in a position to dominate and influence 
the will of the other. A.I.R. 1938 Bom. 304 = 40 Bom. 
L.R. 132 = 176 Ind. Cas. 187. 

-S. Ill—“ Active confidence ** interpretation of. 

The words ” active confidence” in S. Ill, indicate 
that the relationship between the parties must be such 
that the one is bound to protect the interests of the 
other. But the words should, in order that the law may 
be really protective, receive a wider interpretation. 
A.I.R. 1935 Cal. 671 = 62 C.L.J. 99 = 40 C.W.N. 45 = 

159 Ind. Cas. 133. See also A.I.R. 1939 Oudh 67. 

-S. Ill—Deed in favour of person in active confidence 

—Onus of proof. 

In the case of a deed executed by a pardanashin in 
favour of a person who stands in a position of active 
confidence to her, burden lies heavily on him to prove 
that the transaction was free from all attempt at undue 
influence. A.I.R. 1931 Oudh 103 = 5 Luck. 526 = 8 
O.W.N. 55 = 130 Ind. Cas. 861. 

-S. Ill—Active confidence—Fiduciary relation— 

Effect of. 

Whenever a person derives a benefit under a deed, 
if any confidential or fiduciary relation subsists between 
the parties, the Courts so far presume against the vali¬ 
dity of the instrument as to require some proof varying 
in amount according to circumstances, of the absence 
of anything approaching to imposition, over-reaching, 
undue influence, or unconscionable advantage. 69 Ind. 

476 = 34 C.L.J. 563 = 26 C.W.N. 517 = A.I.R. 
1921 Cal. 131. 

777?* 111 —Position of active confidence. 

Where the affairs of an inexperienced young man 
who has just come into possession, are being managed 
by an experienced Muktiyar, the latter stands in a posi¬ 
tion of active confidence. 8 N.L.R. 150 = 17 Ind. 
Cas. 363. 

2. Applicability and scope. 

~S\H1—Applicability and scope. 

Section 111 has no application except as between 
parties to the transaction itself. Where there is a 
transaction between two persons and one of the parties 
is in a position of advantage over the other, who puts 
trust in him, he must, if the other contracting party 
challenges the good faith of the transaction, prove that 
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he has not abused that trust. But that does not mean 
that when a question arises which is entirely outside 
one of good faith as between the contracting parties, 
and the transaction is impugned from another angle 
altipgether, merely because a sale takes place between 
solicitor and client or between persons who have not 
that _ special relationship but some other analogous 
relationship, the method of impugning it should be 
different or the things to prove should, in any way, 
be varied. A.I.R. 1938 Rang. 412 = 178 Ind. Cas. 772. 

-S. Ill—Applicability to wills. 

Section 111 applies to the case of a will and burden 
of proving the good faith of the transaction lies on the 
propounder. A.I.R. 1936 Cal. 15 = 61 C.L.J. 304 
= 160 Ind. Cas. 71. 

-S. Ill—'Applicability—Transferee in active confi¬ 
dence—No question of transferor being pardanashin. 

Where a widow makes a gift in favour of her principal 
muktiyar and his brothers, under S. Ill, it is for the 
donees to establish the good faith of the deeds of gift 
in their favour. 

When it is established that a transferee is in the 
active confidence of the transferor, S. Ill, applies what¬ 
ever the condition of the transferor may be. It is not 
necessary that the transferor should be a pardanashin. 
A.I.R. 1931 Nag. 69 = 134 Ind. Cas. 259. 

-S. Ill—Applicability. 

Where the vendor had been living separately and was 
not under the vendee’s influence S. 111 does not apply. 
85 Ind. Cas. 293 = 6 L.L.J. 408 = A.I.R. 1925 Lah. 123. 

~’—‘S. Ill—Applicability—Good faith under Trust Act, 
S. 96. 

S. Ill of the Evidence Act applies to the question of 
good faith arising under S. 96 of the Trust Act. (1907) 
9 Bom. L.R. 606. 


3. Creditor and debtor. 

;-S. lit—Joint family—Loan—Necessity—Rate of 

interest—Onus. 

. in the case of legal necessity, where a joint family 
is concerned, it is upon the lender to establish that 
mere was legal necessity for the interest agreed upon. 
But when the borrower is sui juris ; the onus is upon 
him to establish that the bargain into which he entered 
was vitiated by fraud, undue influence, coercion or 
things of a similar nature : 

. Held, on facts and evidence that the plaintiff was not 
m a position to dominate the will of the defendant or 
his father. A.I.R. 1939 Pat. 552 = 20 P.L.T. 427 = 181 
Ind. Cas. 638. 

rV 11 —Expectant heir—Pressure of debts—Onus. 

In the case of the expectant heir or of persons under 
pressure without adequate protection, the burden of 
showing the fairness of the transaction is thrown on 
the person who seeks to obtain the benefit of the con¬ 
tract. A.I.R. 1937 P.C. 14 = (1937) 2 M.L.J. 87 = 46 
L.W. 291 = 166 Ind. Cas. 834 (P.C.). 

S. Ill—Creditor—Domination by—Plea and proof, 
necessary. 

, In a suit instituted against the son on a bond executed 
h ls father he expressly denied in his statement that 
his father was under any necessity to take the loan at 
the time of the execution of the bond : 

Held, that in order to establish that the debt was 
Borrowed under undue influence, it was essential in the 
“.instance to show as a fact that the lender was in a 
?n^ 1 i 1 « D to dominate the will of the borrower. A.I.R. 
1936 Pat. 78 = 2 B.R. 278 = 160 Ind. Cas. 1073. 

dm' —Creditor and debtor. 

Plaintiff, a malguzar money-lender—Suit against 
tenants—-Written statement pleading illiteracy and 
tetronsing influence of plaintiff amounts to plea of 

8—F. Y. D.—41 


undue influence though not raised in words—Burden of 
proof is on plaintiff. 112 Ind. Cas. 893 - A.I.R. 1928 
Nag. 322. 

4. Good faith. 

-S. 11 i —Good faith—Burden of proof—Pardanashin 

lady—Gift by. 

A pardanashin lady just after attaining majority exe¬ 
cuted a gift deed in favour of her father who was acting 
as her guardian. She sued to set aside the deed alleging 
that the deed was given under a misconception as to 
its nature and effect : 

Held that, ii was for the father to prove that the 
transaction had been entered into in good faith. 1946 
O.A. (C.C.) 230. 

-S. Ill—Contract Act, S. 16 (3)—Burden of proving 

good faith. 

Under S. Ill, whenever the good faith of a transac¬ 
tion between persons, one of whom stands to the other 
in a position of active confidence is in question, there is 
a presumption against the deed, and the burden of 
proving good faith is on the person who holds that 
position of active confidence, but under S. 16 (3) of the 
Contract Act, the burden of proof is thrown on the 
■person who is in a dominating position only when the 
transaction appears on the face of it, or on the evidence 
adduced, to be unconscionable. A.I.R. 1937 Oudh 
87 = 1936 O.W.N. 1033 = 12 Luck. 435 = 164 Ind. 
Cas. 945. See also A.I.R. 1937 P.C. 50. 

-S. Ill—Donee in fiduciary relationship to donor— 

Good faith—Onus. 

Where a gift is executed to a person standing in a 
fiduciary relationship to the donor, the donee, on the 
principle enunciated in S. Ill, Evidence Act, is bound to 
establish the good faith of the transaction. The donee 
may prove that the donor had independent advice or 
that the fiduciary relation had ceased for so long that 
the donor was under no control or influence whatever. 
A.I.R. 1935 Cal. 671 = 62 C.L.J. 99 = 40 C.W.N. 45 
■= 159 Ind. Cas. 133. 

-S. Ill—Good faith—Gift by invalid to the exclusion 

of heir. 

When people who are nursing an elderly invalid, 
get a transfer of practically the whole of his remaining 
property in their favour to the complete exclusion of 
his heir, the transaction being made without the know¬ 
ledge of his heir, it is for them to prove the bona Jides 
of the transfer. A.I.R. 1933 Rang. 90 = 144 Ind. Cas. 
673. 

-S. Ill—Inexperienced person just attained majority 

—Dealings with—Good faith—Onus. 

When any person deals with one who had just attained 
majority and is inexperienced, tiic burden of proving 
that the contract was made in good faith and for adequate 
consideration lies on the person who takes benefit of 
the contract. A.I.R. 1931 Nag. 63 = 27 Nag. L.R. 19 
= 132 Ind. Cas. 452. 

-S. Ill—Subsequent purchaser—Good faith of—Onus. 

Where A buys property from B after B has agreed 
to sell the same to C, the onus will be on A to show 
that he bought it in ignorance of the previous contract 
and in good faith. Where the consideration is paid 
in full and the vendees arc ignorant of the original 
contract, good faith must be presumed in the absence 
of evidence to the contrary. 67 Ind. Cas. 888 = 5 L.L.J. 
150 = A.I.R. 1923 Lah. 108. 

■-S. Ill— Transaction with person in active confidence 

—Latter must prove good faith. 

The burden of proving the good faith of the transaction 
Is on the party who is in a position of active confidence. 

It is an elementary principle that, whenever any person 
derives a benefit under a deed, if any confidential or 
fiduciary relation subsists between the parties, the 



1283 


1284 


EVIDENCE ACT (1872) S. 111—5. Husband and wife 


Courts so far presume against the validity of the instru¬ 
ment as to require some proof, varying in amount 
according to anything approaching to imposition, over¬ 
reaching, undue influence or unconscionable advantage. 
68 Ind. Cas. 577 = 26 C.VV.N. 177 - 34 C.L.J. 529 = 
A.I.R. 1922 Cal. 203. 

5. Husband and wife. 

-S. Ill—Mortgage by wife—The burden of proving 

absence of undue influence is on the party asserting it. 

Where a pardanashin lady was possessed of consid¬ 
erable property which she inherited from her father 
but which was entirely managed by her husband who 
used to receive and spend the entire income without 
reaching the lady’s hands and whom she used to obey 
implicitly. 

Held, her husband should be deemed to have stood 
in a position of active confidence to her. The provi¬ 
sions of S. Ill applied to the case and the burden of 
proving good faith lay on the party stating that the 
transaction into which she had been led by her husband 
was free from undue influence. 78 Ind. Cas. 850 = 11 
O.I..J. 219 = A.I.R. 1925 Oudh 16. 


6. Pardanashin, deeds by. 

-S. Ill—Deed by pardanashin lady—Stranger and 

persons in position of confidence. 

The cases regarding pardanashin ladies fall broadly 
into two groups, namely, first, cases where the person 
who seeks to hold the lady to the terms of her deed 
is one who stood towards her in a fiduciary character 
or in some relation of personal confidence ; and second¬ 
ly, cases where the person who seeks to enforce the 
deed was an absolute stranger and dealt with her at 
arm’s length. In the former class of cases, the Court 
will act with great caution and will presume confidence 
put and influence exerted ; in the latter class of cases, 
the Court will require the confidence and influence to be 
proved intrinsically. A.I.R. 1939All.348 = 1939ALJ 
642 = 1939 A.W.R. 889 = 182 Ind. Cas. 801 (2). 

-S. Ill—Deeds by pardanashin ladies—Rule. 

Rule that in case of deeds and powers executed by 
pardanashin ladies, it is essential that those who rely 
on them should satisfy Court that they have been 
explained to and understood by the executants will 
apply with greater force where the lady is illiterate 
young and unexperienced and is liable to be influenced 
and imposed upon by near relations like her brother or 
son who are alleged to be men of weak character and 
immoral habits. A.I.R. 1936 Cal. 721 = 168 Ind 
Cas. 137. * 


-S. Ill—Illiterate pardanashin lady—Document by 

In the case of deeds and powers executed by a par'd 

nashm lady, it is required that those who rely on the 

should satisfy the Court that they had, at the time 

the execution, been explained to and understood bvV 

executant. It is the duty of every Court to see th 

defenceless and helpless pardanashin ladies should c 

the same amount of protection as is extended to tl 

weak and the infirm. This principle applies where 

guardian sets up a case that on attaining majority t 

propcrt.es were made over to the ward, a pardalall 

and illiterate lady who gave a receipt under her thum 

impression. A.I.R. 1934 Cal. 520 = 38 C W N 
152 Ind. Cas. 1073. ^.W.N. 438 


o— S * . by P^anashin lady as guardia. 

Personal liability clause—Onus. h d,ai 

Where, the guardian, a pardanashin lady of a min 
sells Property of her ward with the permission of 
Court, and there is a clause in the sale-deed imni 

her personal liability for damages?ttiecla^nnit 

enforced against her in the absence of evidence 
explained to her and she understood that its JSf l 
what was later said to be. A.lX 1934 All 645 = 


A.L.J. 350 = 3 A.W.R. 706 = 56 All. 997 = 151 Ind. 
Cas. 820. 

-S. Ill—Deeds by pardanashin ladies—Requisites 

for validity. 

The Court, when called upon to deal with a deed 
executed by a pardanashin lady, must satisfy itself upon 
the evidence, first, that the deed was actually executed 
by her or some person duly authorized by her with a 
full understanding of what she was about to do ; secondly, 
that she had full knowledge of the nature and effect 
of the transaction into which she is said to have entered ; 
and thirdly that she had independent and disinterested 
advice in the matter. A.I.R. 1933 Pat. 306 = 14 P.L.T. 
1 (Supp.)= 12 Pat. 359 = 145 Ind. Cas. 1. 

-S. Ill—Pardanashin, deeds by. 

Execution of power-of-attomey by pardanashin lady— 
Power-of-attorney giving power to mortgage or sell the 
properties—Mortgage by attorney for necessities—Lady 
subsequently executing another deed providing for due 
payment of interest on mortgage and admitting the 
execution of deed in another document executed by 
her—Suit by mortgagee to enforce mortgage : 

Held, in the circumstances of case, there was prima 
facie evidence that lady had consented to the terms of 
power-of-attorney and also that mortgage was binding 
on her and the properties. A.I.R. 1932 P.C. 134 = 
62 M.L.J. 649 = 36 C.W.N. 597 = 55 C.L.J. 323 = 
34 Bom. L.R. 890 = 35 M.L.W. 783 = 13 P.L.T. 561 
= 9 O.W.N. 915 = 140 Ind. Cas. 547 (P.C.). 


-S. Ill—Pardanashin lady—Deed by—Onus. 

Party relying on a deed executed by a pardanashin 
lady must prove that it was the free and intelligent 
act of the lady, and that she adopted it with full know¬ 
ledge and comprehension. A.I.R. 1925 P.C. 204, Foil. 
95 Ind. Cas. 506 = A.I.R. 1926 Nag. 414. 


S. Ill —Pardanashin lady—Burden of proof— Plea 
of undue influence to set aside a deed. 

Where the plaintiff is a pardanashin lady seeking 
to set aside a document as being wrought from her 
by undue influence, the burden of proving that undue 
influence was not exercised is on the defendants. 72 
P.W.R. 1917 = 90 P.R. 1917 = 39 Ind. Cas. 798. 


-S. Ill—Pardanashin lady—Gift by lady left on 

mercy ot donee—Burden of proof of validity of gift. 

Where a Muslim lady gifted away all her property 
leaving herself for the futuie at the mercy of the donee, 
the burden is on the latter to show that she understood 
the nature of the transaction. 36 All. 333 = 12 A.L.J. 
452 = 24 Ind. Cas. 34. 


tiT — wuman—minien oi prooi. 

• iii ? m ? re J act that a woman executing a documer 
f'"‘r rate> - , not d * s Place the onus which lay upc 
tronc f. rov,n S that she did not know the nature of tl 
(Mad ) l, ° n ShC WaS enterin S into - 2 Ind. Cas. 81 


T l; 1 rara anashin, deed by—Rule as to—Scope 

ifllpoln *~ U u wh u n cal,ed u Pon to deal with a de 
a ‘ f d J° ha .y e h^n executed by a pardanashin lac 

'l 81 , ves effect to it» satisfy itself upon 1 
bv lipr £ rSt t iat tbe deed was actually execul 
af. H pcrson duly authorized by her w 

secondlv t e w a ? d1 ! 8 ,,°/ * hat she was ^out to d 
effect nf had ful1 knowledge of the nature a 

havp PnLS e . tran i a ^ on into which she is said 
and dkintprp I and thirdly, that she had in depend* 

aDDliis nniv ll d £ dvice in the matter - This doctr 
bv P a pardnlnlu- V 1 ® case of execution of a docum< 
not l nnrZ wA, ?. Iady Properly so called. If a lady 
and of rnncfnf' S *\S* or though pardanashin, is liter; 
nnt h* ^ OI r ld jfable intellectual capacity, the Court v 

m ™ Z r d t0 il I terfere with adeed which has be 
p facie Properly executed by her, or to interf 
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with transactions to which her consent has been deli¬ 
berately given. (1910) 12 C.L.J. 357 = 7 Ind. Cas. 166. 

-S. Ill—Notice—Notice of document is not notice 

of contents—Adoption—Onus. 

The fact that a person (a pardanashin lady) executed 
certain documents containing collateral recitals which 
were registered and acted upon does not raise any pre¬ 
sumption that the lady was aware of the existence of 
the recitals in the instruments acted upon. (1908) 9 
C.L.J. 172=19 M.L.J. 186 = 11 Bom. L.R. 196 = 
13 C.W. N. 370 = 36 I.A. 9=1 Ind. Cas. 128 
= 5 M.L.T. 58 = 31 A. 116 (P.C.). 

-S. Ill—Privilege—Scope. 

The protection given under the Privy Council deci¬ 
sions to pardanashin ladies is given to people who 
are really kept in seclusion and have little or no com¬ 
merce with the outer world. It is the protection offered 
to weakness and ignorance. The test is whether the 
lady understands what she is doing and whether she 
has had competent and independent legal advice. ( 1907) 
9 C.L.J. 19 = 1 Ind. Cas. 573. 

-S. Ill—Pardanashin, deeds by. 

In the case of deeds executed by pardanashin ladies 
it is requisite that those who rely on them should 
satisfy the court that they had been explained to and 
understood by those who executed them. 8 I.A. 39 
and 29 C. 749, foil. (1906) 8 Bom. L.R. 781 =31 B. 
165. 


-S. Ill—Deeds and powers by pardanashin ladies 

—Requisites for enforcement. 

In the case of deeds and powers executed by parda¬ 
nashin ladies it is requisite that those who rely on them 
should satisfy the court that they had been explained 
to and understood by those who execute them. 8 I.A. 
39 at 43, foil. (1902) 4 Bom. L.R. 444 = 6 C.W.N. 
682 = 29 C. 749 = 29 I.A. 127 (P.C.). [Also (1901) 
3 Bom. L.R. 658. Also 5 C.W.N. 489 = 3 Bom. 
L.R. 386 = 11 M.L.J. 164 = 2S C. 546 = 28 I.A. 
71 (P.C.).] 


—-S. Ill and C.P.Code, S. 132—Deed by pardanishin. 
Law applicable to—Finding that the lady is a parda¬ 
nashin, necessity for. (1902) 4 Bom. L.R. 146. 

-S. Ill—Deed by pardanashin lady—Onus—Pre¬ 
sumption. 


When dealing with the case of a will or a deed executed 
by a pardanashin lady a particular and peculiar onus 
rests upon those who come forward to support the 
document to show that the executant thoroughly 
understood what she was doing and was thoroughly 
and fully acquainted with the terms of the document 
she was executing. The presumptions as to the know¬ 
ledge of the executant of the contents of the document 
she is executing do not equally apply in the case of a 
Pardanashin lady as in the case of other persons. (1903) 
5 C.W.N. 505 (F.B.). 

~S* 111—Independent advice—Nature of liability 
not understood—Receipt of consideration by lady— 

interest 1 " en **^ e< * *° s ' m Pl e money decree—Simple 

Where the evidence showed that a pardanashin 
lady who had executed a mortgage deed (1) did not 
receive any independent advice and (2) did not fully 
understand the liability she was incurring (3) but that 
me money borrowed was made over to her, the High 
V° urt (Knox and Aikman, JJ.) passed a simple money 
decree with simple interest at the rate of 9 per cent 
tnough the bond provided for compound interest with 
six monthly rests. (1905) 2 A.L.J. 436. 


7. Pleader and Client. 

S - HI—Pleader and Client, 
rleader appearing in one or two cases of his client 
rieader s father purchasing property from the client 


Pleader and father constituting joint Hindu family. 
Pleader cannot be said to be permanent pleader and 
docs not stand in a position of active confidence so as 
to justify the throwing on the Pleader burden of plo¬ 
wing good faith of the transaction. Father is not 
bound to prove bona (ides of the transaction. 114 
Ind. Cas. 806 4 Luck. 270 = 5 O.W.N. 1062 = 10 

L.R.A. Rev. 230 = A.I.R. 1929 Oudh 67. [See also 
A.I.R. 1931 Nag. 69=8 N.L.R. 150 = A.I.R. 1940 
P.C. 204.]. 

8. Undue influence. 

-S. Ill—Undue influence—Proof—Onus. 

The party who pleads undue influence lias, in the 
first instance to prove only that the other by reason 
of the relationship wa.s in a position to dominate 
and the transaction appears on the face of it or on the 
evidence adduced to be unconscionable and then the 
onus of proving the absence of the use of the position 
to such a purpose lies on the dominant party. A.I.R. 
1938 Nag. 470 I.L.R. (1938) Nag. 535 = 179 Ind. 
Cas. 285. 

-S. Ill—Undue influence—Relationship at the time 

of transaction raising presumption of. 

Where the relations between the donor and donee 
have at or shortly before the execution of the gift been 
such as to raise a presumption that the donee had 
influence over the donor, the Court will set aside the 
voluntary gift unless it is proved that in fact the gift 
was the spontaneous act of the donor acting under cir¬ 
cumstances which enabled the donor to exercise an 
independent will and which would justify the Court in 
holding that the gift was the result of a free exercise of 
the donor’s will. (1937) 172 Jnd. Cas. 527= 1937 A.L.J. 
1027 = 47 M.L.W. 99 = 1937 A.W.R. 1155 (P.C.). 

-S. Ill—Undue influence —Agent and relative—Onus* 

The onus of proving undue influence ordinarily 
rests on the party who sets up the plea. But where a 
person, as the agent and relative of the parties executing 
a promissory note in his favour stands to them in a 
position of active confidence, the burden of proving 
good faith of the transaction is on the party who is in 
a position of active confidence. When he fails to dis¬ 
charge the onus, the claim on the promissory note will 
also fail. A.I.R. 1937 P.C. 50 = 45 M.L.W. 355 = 
1937 O.W.N. 319 = 41 C.W.N. 677 = 163 Ind. Cas. 

5 = 1937 A.L.J. 575 = 1937 A.W.R. 332 = 39 Bom. 

L. R. 720 65 C.L.J. 295 = 39 P.L.R. 245=1937 M.W. 

N. 615 = 3 B.R. 335 = (1937) 1 M.L.J. 719 (P.C.). 

—-—S. Ill—Unconscionable transaction—Onus of 

proving undue influence. 

If a transaction appears on the face of it or the evi¬ 
dence adduced, to be unconscionable, the burden of 
proving that such transaction was not induced by 
undue influence lies upon a person in a position to 
dominate the will of the other. A.I.R. 1937 Cal. 492 
= 174 Ind. Cas. 134. 

-S. 1 i I —Undue influence—Stranger—Burden of 

proof. 

Where a third party stands in no confidential rela¬ 
tion to the promissor or grantor, the onus docs not, in 
the first instance, lie on the former, to show that no 
undue influence was used. A.I.R. 1935 Mad. 726 = 41 

M. L.W. 228 = 1935 M.W.N. 146 = 58 Mad. 454 = 

69 M.L.J. 104 = 158 Ind. Cas. 485. 

-S. Ill—Undue influence—Onus. 

Where there is no serious dispute as to the fact of 
undue influence, the onus is on him who denies it, to 
prove that no undue influence was exercised and that 
the transaction was made in good faith. A.I.R. 1934 
All. 507 = 1934 A.L.J. 817 = 3 A.W.R. 302 = 152 
Ind. Cas. 146. 
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--S. Ill—Undue influence—Position to dominate 

the will—Necessity of proof. 

Until it has been established that the party against 
whom undue influence is pleaded was in a position 
to dominate the will of the other party, no assistance 
on the issue of undue influence will be available to the 
latter under S. 16 (3) Contract Act. The burden of 
proof in such a case remains on the litter. A.I.R. 1932 
P.C. 202 = 63 M.L.J. 54 = 33 P.L.R. 611 - 36 CAV.N 
994 = 34 Bom. L.R. 1194 = 36 M.L.W. 210 = 56 
C.L.J. 55 = 9 O.W.N. 771 = 15 N.L.J. 74 = 137 Ind. 
Cas. 893 (P.C.). 

-S. Ill—Undue influence—Plea of—Initial burden.— 

Shifting of burden. 

A document executed under undue influence is not 
void but only voidable and the onus is in the first ins¬ 
tance on the person who raises that plea. Before the 
onus can shift on the other party to prove that the 
contract was not induced by undue influence, he has to 
prove not only that the other party was in a position 
to dominate his will but that the transaction appeared 
on the face of it, or on the evidence adduced, uncon¬ 
scionable. A.I.R 1931 Sind 78 = 136 Ind. Cas. 525. 

-S. Ill—Position to dominate—Manager and Junior 

member of Hindu joint family of weak intellect. 

The plaintiff, who was a person of weak intellect 
executed in 1914, a deed purporting to be a deed of 
gift in favour of the defendant, his elder brother, con¬ 
veying to the defendant his half share in the family 
property. Tire defendant agreed to give a cash allow¬ 
ance to the plaintiff, while he was living with the defen¬ 
dant. The plaintiff left the defendant’s house in 1923 
and instituted a suit to set aside the deed. 

Held, that the defendant who was the elder brother 
and manager of the family, stood in a fiduciary relation 
to the plaintiff and was in a position to dominate the 
will of the weak-witted plaintiff and the burden of 
proving absence was on the defendant. A.I.R. 1931 
Oudh 34 = 7 O.W.N. 1129 = 130 Ind. Cas. 119. 

-S. Ill—Undue influence—Necessary elements— 

Position of dominating the will and actual unfair advan¬ 
tage are both necessary. 

To treat undue influence as having been established 
by proof of the relations of the parties having been 
such that the one naturally relied upon the other for 
advice and the other was in a position to dominate the 
will of the first in giving it, is erroneous. That merely 
proves influence. It must be further established that 
a person in a position of domination has used the posi¬ 
tion to obtain unfair advantage for himself and thereby 
caused injury. A.I.R. 1920 P.C. 64, foil. 116 Ind 
Cas. 899 = 10 Lah. 761 = 30 P.L.R. 288 = A. I r' 
1929 Lah. 309. 

-S. Ill—Undue influence—Necessary elements. 

For establishing undue influence it must be proved 
that one person was in a position to dominate the 
will of and exercise his influence over another and 
secondly that the former did influence the latter. 83 
Ind. Cas. 616 = 26 Bom. L.R. 622 = A.I.R 1924 
Bom. 457. 

• -S. Ill—Contract Act, S. 16—Unconscionable bargain 

—Undue influence—Onus. 

Where a transaction entered into under undue influ¬ 
ence appears to be unconscionable, the person who 
is in aposition to dominate the will of another must 
prove the want of undue influence. 3 O.L J 762 — is 
Ind. Cas. 471. * ~~ 

• -S. Ill—Undue influence—Onus. 

The onus of proving that a Kabuliyat was unfairly 
obtained lies on the person who alleccs it 8 ri r 
135 = 13 C.W.N, 167 = 4 Ind. Cas. 495, * 


9. Miscellaneous. 

_S. Ill—Gift—Old lady under influence of donee 

dying within 24 hours. 

Where the donor, a lady aged 72 years, is under the 
influence of the donee and his father, is suffering from 
a serious disease and dies within 24 hours of the exe¬ 
cution of the deed of gift then it cannot be said that 
she was in possession of full senses and had a disposing 
mind at a time when the gift is said to have been made 
and registered. l.L.R. (1944) Lah. 203 = A.I.R. 
1940 Lah. 515 =42 P.L.R. 644 = 192 Ind. Cas. 739. 

--S. Ill—Good faith—Stranger purchasing minors' 

property from guardian—Burden of proof. 

A stranger purchasing from a guardian acting under 
authority from the District Judge, would be entitled to 
every protection from Courts so long as it is not shown 
that he acted in a fraudulent or collusive manner, 
knowing that the debts for the liquidation of which 
the purchase-money would be applied, were not debts 
lawfully binding on the minor. The burden of proof 
would, in such a case, lie heavily on any one seeking 
to set aside such an alienation. But where the pur¬ 
chasers were themselves the creditors of the family 
whose debts it was the objects of the alienations to 
liquidate, the burden of proof is shifted on their shoul¬ 
ders as soon as the plaintiff has established a prima 
facie case. A.I R. 1935 Pat. 74 = 15 P.L.T. 787 = 

1 B.R. 381 = 155 Ind. Cas. 81. 

-S. Ill—Good faith—Onus. 

The Court of Chancery always throws upon the 
purchaser, when the transaction is found to have been 
effected in circumstances of poverty and ignorance 
of the vendor and absence of independent advice, the 
onus of proving that the purchase was fair, just and 
reasonable. (1935) 158 Ind. Cas. 973 = 18 N.L.J. 67. 

——S. Ill—Gift by pardanashins—Proof of intelligent 
execution—Independent advice—Onus. 

In the case of a deed executed by a pardanashin, 
the question is not whether she knew what she was 
doing, has done, or proposed to do, but how her in¬ 
tention to act was produced. Onus is on the person 
relying on the disposition to establish that the transaction 
is one which the disponent thoroughly comprehended 
and deliberately and of her own free will carried out. 

There is no absolute rule of law that a deed of gift 
by a pardanashin woman is invalid in the absence of 
proof that she had independent advice, but the absence 
of independent advice is a fact to be taken into consi¬ 
deration on the aforesaid issue. A.I.R. 1931 Oudh 
146 = 8 O.W.N. 194 = 6 Luck. 619 = 132 Ind. Cas. 
337. 

-S. Ill—Contract Act, S. 19—Registration—Effect 

of. 

Where a person signs a deed and it is registered the 
burden of proving existence of fraud or misrepresen¬ 
tation lies on him. 1 P.L.W. 466 = 39 Ind. Cas. 500. 

-S. Ill—Plea of ignorance of the nature of the 

transaction. 

The plea that a pardanashin , did not understand 
the nature of the transaction deprecated as frivolous 
and as one which is raised almost as a matter of course 
in any case in which a Hindu lady is concerned. (1903) 
8 C.W.N. 362. 

--S. Ill—Quasi-pardanashin, position of. 

A quasi-pardanashin woman, i.e., a woman who, 
not being of the pardanashin , class, is yet close to 
them in kinship and habits secluded from ordinary 
social intercourse, is not entitled to the same amount 
of protection which the law gives to pardanashins. 
Outside the latter class it must depend in each case 
c ^ aracter an d position of the individual woman* 
(1900) 5 C.W.N. 1=23 A. 137 = 2 Bom. L.R. 971 
= 10 M.L.J. 279 = 27 I,A. 168 (P.C.). 
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-S. 112. 

Synopsis. 

1. * Access ’ and ‘ Non-access.’ 

2. Applicability and scope. 

3. Birth during continuance of marriage. 

4. Death of husband or divorce. 

5. Non-access. 

6. Presumption under. 

7. Proof. 

8. Miscellaneous. 


1. * Access ’ and * Non-access.* 

——S. 112—“ Access.’’ 

“Access ” does not mean actual sexual intercourse— 
Presumption can be displaced by proof that the 
parties to the marriage had no opportunity for inter¬ 
course at any time when the child coqjd have been 
begotten. Husband is competent to give evidence 
of non-access to his wife. A.I.R. 1944 Mad. 376 = 
I.L.R. (1945) Mad. 53 = 57 M.L.W. 232 = (1944) 
1 M.L.J. 285 = 1944 M.W.N. 487. 

-S. 112—“ Access ” meaning of. 

The word “ access ” in the section means oppor¬ 
tunity for sexual intercourse and not actual cohabi¬ 
tation. A.I.R. 1943 Mad. 632 = 56 M.L.W. 383 = 
(1943) 2 M.L.J. 108 = 1943 M.W.N. 778 = 212 Ind. 
Cas. 382. 

-S. 112—“Access’* meaning of. 

The word “access” in S. 112, Evidence Act, means 
no more than opportunity of intercourse. It does not 
mean actual intercourse. A.I.R. 1942 Nag. 96 = 1942 
N.L.J. 254 = 43 Cr.L.J. 717 = I.L.R. (1942) Nag. 
383 = 200 Ind. Cas. 766. 

*-S. 112—“ Access ”—Meaning of. 

The word “access” in S. 112, means actual sexual 
intercourse. A.I.R. 1935 Lah. 628 = 160 Ind. Cas. 
751. [See also A.I.R. 1934 M. 310 = 66 M.L.J. 279 
= A.I.R. 1932 M. 39 = 61 M.L.J. 878.] 

—S. 112—“ Access ”—“ Non-access ”—Meaning of. 
The word “access” in S. 112, mean effective access, 
as it is shown by the use of the words “ when he could 
have been begotten,” and physical incapacity to pro¬ 
create, if established amounts to non-access within 
S*-meaning of S. 112. A.I.R. 1935 P.C. 199 = 1935 
ftW.N. 1261 = 2 B.R. 120 = 69 M.L.J. 868 = 1936 
M.W.N. 15 = 43 M.L.W. 7 = 38 Bom. L.R. 1 = 38 
177 = 4° C.W.N. 360 = 1935 A.W.R. 1395 = 
159 Ind. Cas. 325 (P.C.). 

—~S. 112—“ Access.” 

The word “access ” means no more than opportunity 
™ intercourse. A.I.R. 1934 P.C. 49 = 11 O.W.N. 
? 2 ? MLW - 244 = 1934 M.W.N. 199 = 66 M. 
L.J. 288 = 38 C.W.N. 427 = 1934 A.L.J. 250 = 36 
Bonn. L.R. 394 = 59 C.L.J. 126 = 3 A.W.R. 319 = 
12 Rang. 243 = 147 Ind. Cas. 891 (P.C.). 


2. Applicability and scope. 

-S. 112- Applicability and scope—Presumption und 
c d rawn by all Courts. 

*° Proof of impossibility of access, tl 
^der S. 112 of the Evidence Act shi 
Courts, Civil, Criminal and Revenu 
governed by the Indian Evidence Act. 1950 M.W.l 

rirSl = A.I.R. 1950 Mad. 394 = 

L^W. 77 = (1950) 1 M.L.J. 158. 

“~r7^- 112 ~ApP , i cabil ity—Requisite of valid marria 

“5®* ** established first. 

— Pontiff claims to recover property as t 
*on of a person by his lawfully married wife and t 


dclendunt denies it, (he onus is upon the plaintiff the 
marriage bciorc invoking the presumption in S. 112. 
There is no presumption in favour of legitimacy with¬ 
out lading the foundation for it under S. 112, namely, 
that a valid marriage took place between the parents. 
A.I.R. 1944 Oudli 162 - 20 Luck. 108 = 1944 O.W.N. 
83 - 1944 A.W.R. <C.C.) 27. 

— S. 112—Applicability—Dispute as to maternity. 
Section 112, Lvidenee Act, has no application where 

the maternity of a person is in dispute and not his 
paternity. A.I.R. 1940 P.C. 93 = 6 B.R. 616 = 21 
P.L.I. 519 1940 A.W.R. 101=52 M.L.W. 57 = 

1940 M.W.N. 922 I.L.R. (1940) Kar. (P.C.) 235 
(Supp.)= 72 C.L.J. 263 = 188 Ind. Cas. 1 (P.C.). 

-S. 112—Applicability—Presumption under. 

The presumption under S. 112, Evidence Act, applies 
quite irrespective of the fact whether the mother was 
married or not at the time of the conception. A.I.R. 
1937 Lah. 784 = 174 Ind. Cas. 933. 

——S. 112—Applicahility—Muhammadans. 

Section 112. applies by its terms to all classes of 
persons in British India and no exception is made in 
favour of Muhammadans. A.I.R. 1936 All. 528 = 
1936 A.W.R. 687 = 1936 A.L.J. 911 = 164 Ind. Cas. 
290. See also under PRESUMPTION A.I.R. 1943 
Mad. 632 = (1943) 2 M.L.J. 108. 

-S. 112—Muhammadan Law—Rule regarding 

gestation—Superceded by Evidence Act. 

The Rule of Muhammadan Law regarding gestation 
is a rule of evidence and the Courts are not bound 
by the Rule of Muhammadan Law in this respect. To 
such case S. 112 applies. 76 P.R. 1891 and A.I.R, 
1923 All. 570, Rel. on. 120 Ind. Cas. 495= A.I.R. 
1930 Lah. 97. 

-S. 112—Applicability'—Scope. 

There is no reason for extending the presumption 
which exists in favour of a marriage and against con¬ 
cubinage, and in favour of legitimacy and against 
bastardy, to a case in which the validity of the marriage 
and the legitimacy of (he offspring are admitted and 
where the only point is as to whether the marriage 
was conducted in such a way as to confer a particular 
status and precedence upon the offspring of the union. 
Ill Ind. Cas. 193 = 28 M.L.W. 744 = 5 O.W.N. 1142 
= A.I.R. 1928 P.C. 276 (P.C.). 

— S. 112—Applicability—Muhammadans. 

Where a Muhammadan child was born during the 
continuance of a valid marriage between its parents, 
but its birth was within six months of the date of its 
parents’ marriage. 

Held , that S. 112 applied and the child was legi¬ 
timate. 96 Ind. Cas. 582 = 48 All. 625 = 24 A.L.J. 
723 = A.I.R. 1926 All. 589. 

-S. 112—Scope—If opposed to Hindu Law (Gudaga 

sons). 

Section 112 is not opposed to the personal law of 
such parties who are allowed to re-marry and divorce 
according to their personal law. 93 Ind. Cas. 317 
= 49 Mad. 553 = 24 M.L.W. 142 = A.I.R. 1926 Mad. 
628 = 50 M.L.J. 453. 

-S. 112—Applicability—“ Fasid ”, irregular marri¬ 
ages among (Muhammadans). 

S. 112 is based on a division of marriages merely 
into two categories, valid and invalid. If S. 112 is to 
be held applicable the word “ valid ” in the section 
must be construed as “ flawless ” so that the presump¬ 
tion would not apply to fasid marriages. 92 Ind. 
Cas. 82 = 1 Luck. 71 = 3 O.W.N. 114 = A.I.R. 1926 
Oudh 231. 

--S. 112—Applicability. 

Section applies to Muhammadans. 73 Ind. Cas. 983 ■■ 
A.I.R. 1923 All. 570. 
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s. 112—Applicability—Proof of marriage, neces 


S,a Presumption of legitimacy arises only on proof of 
marriage which itself can be inferred from living to¬ 
gether or recognition as husband and wife. 79 Ind. 
Cas. 623 = A l.R. 1925 Mad. 426. 


S. 112—Scope. 


Section 112 refers to the point of time of the birth 
of the child as the deciding factor and not to the time 
of the conception of that child. The point of time ot 
the conception of the child has to be considered only 
to see whether the husband had not access to the mother. 
81 Ind. Cas. 456 = 20 M.L.W. 69 - 1924 M.W.N. 
502 = 47 Mad. 706 = A.I.R. 1924 Mad. 677 = 47 
M.L.J. 155. 


-S. 112—Applicability—Paternity. 

Where the question of paternity, is one of evidence 
only, the case is governed by S. 112 of the Act and not 
by the personal law of the parties. 

The presumption of legitimacy created by S. 112 
can be rebutted only by proof of non-access leaving 
no room for doubt. If the husband has had access, 
the wife’s adultery will not justify a finding of illegiti¬ 
macy. Proof of impotence would be equivalent to 
proof of non-access. (1914) 11 U.B.R. 23 = 16 Cr.L.J. 
84 = 26 Ind. Cas. 996. . 


-S. 112—Applicability—Requisite—Valid maniage. 

The legal presumption as to paternity raised by 
S. 112, Evidence Act, is applicable only to the offspring 
of a married couple. (1903) 27 M. 32. 


3. Birth during continuance of marriage. 

-S. 112—Child bom in wedlock—Legitimate. 

Marriage admitted—Paternity is presumed unless 
contrary is proved by husband—Onus is on husband 
and not on wife. (1936) M.W.N. 1130. 

-S. 112 —Child born in lawful wedlock —Legitimacy— 

Presumption. 

Validity of marriage established—Legitimacy of 
child is presumed. 100 Ind. Cas. 123 — 38 M.L.T. 
39 - 25 M.L.W. 151 - 28 Cr.L.J. 251 -7 A.I.Cr.R. 
351 — A.I.R. 1927 Mad. 361 = 52 M.L.J. 118. 

-S. 112—Child of woman in wedlock—Deciding 

factor. 

Section 112 refers to the point of time of the birth 
of the child as the deciding factor and not to the time 
of conception of that child. A.I.R. 1924 Mad. 677, 
foil. 98 Ind. Cas. 366 = 7 Lah. 368 = 27 P.L.R. 531 
= 8 L.L.J. 447 = A.I.R. 1926 Lah. 529. 

-S. 112—Defendant born five and half months after 

marriage—Legitimate. 

. Defendant's father was married to the defendant's 
mother on 2nd August, 1889 and the defendant was 
born on 23rd January, 1890. 

Held , that the defendant being born during the 
continuance of the marriage between his parents is 
his father’s legitimate son unless it is shown that his 
parents had no access to each other at any time when 
he could have been begotten. It is immaterial how 
soon after the marriage the defendant was bom • 79 
P.R. 1907, foil. 90 Ind. Cas. 123 = 7 L.L.J. 184 = 
P.L.R. 509 = A.I.R. 1925 Lah. 414. 

- S. 112—Child born in wedlock—Second marriage 

and non-access. b 

A child boru in wedlock should be treated as the 
child of the father, who was then the husband of the 
mother, unless it is shown that he had no access to the 
mother at the time of conception, quite irrespective 
of the question whether the mother was a married 
woman or not. Where the mother was married again 
after dissolution ot the first marriage before the chiM 
was born, the child is the legitimate son of the second 


husband. 81 Ind. Cas. 456 = 20 M.L.W. 69 = 1924 
M.W.N. 502 = 47 Mad. 706 = A.I.R. 1924 Mad. 
677 = 47 M.L.J. 155. 

-S. 112—Birth to parents in lawful wedlock—Legiti¬ 
macy. , . 

When a boy was born about seven months after his 
father and mother were married and it was not disputed 
that they had opportunity of access at a time when he 
could have been begotten by them. Held, that the 
boy was the legitimate son of his parents. 255 P.W.R. 
1915 = 26 Ind. Cas. 969. 


4. Death of husband or divorce before birth. 


——S. 112—Birth of child after husband’s death—970 
clays later. 

A child born to a woman 970 days after her husband’s 
death must be held to be illegitmate. A.I.R. 1944 
Bom. 40 = 45 Bom. L.R. 992 = I.L.R. (1943) Bom. 
706 = 212 Ind. Cas. 232. 

-S. 112—Birth after father's death—Child born nine 

months after death of his father—Legitimate. 

The case of the brother of the deceased was that 
the deceased’s widow never had been pregnant at all, 
and that the story about the birth of a child involved 
the introduction of a suppositious heir nine months 
after the death of the husband to a woman who had 
never been pregnant by her husband or anybody else. 

Held, on a consideration of evidence that the child 
must be taken to be the son of the deceased husband. 
123 Ind. Cas. 550 = 32 Bom. L.R. 871 = 32 M.L.W. 
8 = A.I.R. 1930 P.C. 139 = 58 M.L.J. 708 (P.C.). 

-S. 112—Birth after death of husband—Child born 

419 days after. 

A son was born to a Mahomedan wife after 419 
days after her husband’s death. 

Held, that the period of gestation is so extraordi¬ 
narily unusual as to be suspiciously improbable and 
rebuts all assertions of mother’s chastity. 120 Ind. 
Cas. 495 - A.I.R. 1930 Lah. 97. 

-"S. 112—Birth after void divorce. 

Where divorce in the sense of a legal dissolution 
ol the marriage, has not taken place, a child bom must 
be taken to be born during the continuance of a valid 
marriage between a woman and her husband. 1930 
Cr.C. 88 = 1929 M.W.N. 696 = 126 Ind. Cas. 613 
= 2 M.Cr.C. 275 = A.I.R. 1930 Mad. 194. 


—S. 112—Divorce and second marriage—Birth of 
child. 

Where a \yoman is divorced by her first husband 
and she marries a second husband and a child is born 

k-V?® 116 su b^ lence of the second marriage,, the 
ch.kl is the legitimate son of the second husband, 
although he might have been conceived during the first 
mariiagc. The date of birth and not that of conception 
I s . } h f„ te:93 Ind - Ca s- 317 = 49 Mad. 553 =24 
M L.W. 142 = A.I.R. 1926 Mad. 628 = 50 M.L.J. 
453. 


a M?T“® ,rdl ' v * d, in 230 days of father’s death. 

A child born within 230 days of its father’s death» 
tne mother not having re-married in the interval, is 
presumed to be the legitimate child of the deceased 
and the onus of proving that the deceased had no 
hl , s wife at or about the time when the child 
oukt have been begotten, is on the person who alleges 
it. 3 O.L.J. 741 - 38 Ind. Cas. 449. 


S. 112—Birth 11 months after cessation of marital 
intercourse. 

boin 11 months after the marital intercourse 
466 ?i had c " ased > is illegitimate. 38 Mad. 
447 = ( 9i 9 i 13 i^ W -N-983 = 25 M.L.J. 594 = 14M.L.T,. 

447 = 21 Ind. Cas. 645. . , J, ; ., - 

after're-marrlage 1 ," than 280 days after aiv0rCe 
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A child, bom more than 280 days after the divorce 
by her first husband or his death, but within six months 
of her re-marriage is to be considered legitimate under 
S. 112 of the Act. 107 P.VV.R. 1910 = 78 P.R. 1910 
= 146 P.L.R. 1910-7 I nd. Cas. 1022. 

-S. 112—Presumption of legitimacy. 

Where a child is bom to the widow within 280 
days of the husband's death, the mother remaining 
unmarried during that time, the presumption that the 
child is the legitimate child of the deceased man is 
conclusive, unless that presumption is rebutted by 
clear proof of non-access. (1903) 7 C.W.N. 617 = 
5 Bom. L.R. 474 = 25 A. 403 = 30 I.A. 152 (P.C.). 

-S. 112—Person not born but was * en ventre sa 

mere \ 

The onus of proving that a person not born at 
the time of the testator's death was en ventre sa mere 
at the time lies upon him who avers it. (1903) 6 Bom. 
L.R. 601 = 29 B. 133. 

-S. 112—Posthumous child, legitimacy of—Birth 

within 280 days after death of father. 

In cases where the legitimacy of a posthumous 
child is in question, the child or those claiming under 
him must prove that he was born within 280 days after 
death of the father, and those disputing the legitimacy 
must prove non-access. 4 Bom. L.R. 243 = 29 C. 
111=6 C.W.N. 146 = 29 I.A. 17 (P.C.). 

-S. 112—Posthumous child—Legitimacy—Period of 

gestation. 

Where a child born some 365 days after the last 
period at which he could have been begotten by the 
husband of his mother was set up as legitimate, it was 
held that, although such a period of gestation was 
perhaps not absolutely beyond the bounds of possibility 
yet their being evidence that the mother had been 
married to husband for ten years without having had 
any children by him, and also evidence which pointed 
strongly to the conclusion of immorality on the part 
of the mother, the only reasonable finding was against 
tne legitimacy of the child. 1902 A.W.N. 119 = 24 A. 
445. 

5. Non-access. 

(а) Evidence of parent. 

(б) Onus. 

(c) Proof. 

( d ) Question of. 

5. (a) Evidence of parent. 

--S. 112—Evidence of non-access by tiie wife or the 

husband—Admissibility. 

There is nothing in S. 112 to show that the husband 
(Jr the wife is precluded from giving evidence to show 
that they had no access to each other at any time when 
the child could have been begotten. In proceedings 
under S. 488, by a married woman, claiming main¬ 
tenance for an illegitimate child from its putative father, 
the evidence of the husband and the wife on the point 
can be admitted. I.L.R. (1947) 1 Cal. 9 = 226 Ind. Cas. 
271 = 50 C.W.N. 916 = 47 Cr. L. J. 870 = A.l.R. 
1947 Cal. 183 = 81 C.L.J. 320. 

■-Ss. 112 and 118—Husband and wife—If competent 

witnesses. 

According to S. 112 of the Evidence Act it could 
be shown that the parties to the marriage had no access 
to each other at any time which could have led to the 
conception. This could be established by the state¬ 
ments of husbands and wives who are under S. 118 
of that Act competent to testify to any relevant fact. 
49 P.L.R. 321. 

“—~S. 112 —Non-access—Husband's evidence to prove 

llegitimacy of child. 


Qi.a>rc.—Whether a husband is competent to gi\c 
exidcncc to show that a child born to his wife during 
the continuance of a valid marriage is illegitimate, in 
suit in which his child’s legitimacy is challenged. 
A.l.R. 1937 Lab. 260 174 ind. Cas. 557. 

-S. 112 -Non-access- Applicability of rule in Russell 

r. Russell—Evidence of husband. 

The wording of S. 112, Evidence Act, in no way con¬ 
flicts \xith the rule ol law in Russell v. Russell because 
it neither says in terms, nor exon suggests that it would 
be open to a husband petitioner himself to give evidence 
tending to shoxv that he neither had nor could have 
had access to his wile at the time when the child was 
conceixed. The xvords “ unless it can be shown that 
the parties to the marriage had no access to each other 
at any time xvhen he could have been begotten ", mean 
no more than that cxiJcncc to that effect may be given 
but onlv if such evidence is not otherwise inadmissible. 
(1936) i63 Ind. Cas. 749 = 62 Cal. 1080 = 39 C.W.N. 
1047 (F.B.). 

But see I.L.R. (1945) Mad. 53 ; A.l.R. 1949 Mad. 
881 = (1949) 1 M.L.J. 426. 

-S. 112—Evidence of parents—Rule does not apply 

to India. 

The rule of English Laxv that the declarations of 
a father or mother cannot be admitted to bastardise 
the issue born after the marriage is not applicable 
in India as it is excluded by the terms of the Act. 95 
Ind. Cas. 834 = 28 Bom. L.R. 607 = A.l.R. 1926 Bom. 
348. 

(b) Onus. 

-S. 112—Defence of non-access and physical incapa* 

city—Onus. 

Where the son is born after his mother’s marriage to 
A, the onus of establishing, non-access and of A's physi¬ 
cal incapacity to procreate, lies on those who dispute 
the son’s legitimacy. A.l.R. 1935 P.C. 199 = 1935 
O.W.N. 1261 = 1935 A.W.R. 1395 = 2 B.R. 120 = 
69 M.L.J. 868 = 1936 M.W.N. 15=43 M.L.W. 7 
= 38 Bom. L.R. 1 = 38 P.L.R. 177 = 40 C.W.N. 360 
= 159 Ind. Cas. 325 (P.C.). 

-S. 112—Non-access—Onus—Access, test of legiti¬ 
macy. 

Where the marriage between two persons is admitted 
the only question in deciding the legitimacy of a person 
alleging to be the son of the marriage is to see whether 
the husband and wife had access to each other at any 
time xvhen the son could have been begotten. The 
burden of showing this is upon those who challenge 
the legitimacy of the son. Where non-access is not 
proved at the time the son could have been begotten, 
the legitimacy of the son cannot be doubted. A.l.R. 
1934 P.C. 49 = 11 O.W.N. 229 = 39 M.L.W. 244 = 
= 1934 M.W.N. 199 = 3 A.W.R. 319 = 66 M.L.J. 
288 = 38 C.W.N. 427 = 1934 A.L.J. 250 = 36 Bom. 
L.R. 394 = 59 C.L.J. 126 = 12 Rang. 243 = 147 Ind. 
Cas. 891 (P.C). 

-S. 112—Non-access—Onus—Nature of proof. 

Section 112 lays down the burden of non-access on 
the person who alleges it, but proof of non-access is not 
different from any other species of proof under the 
Evidence Act. It is not necessary to prove non-access by 
positive evidence as it is a negative fact ; it is enough if 
the evidence is such as to make the Court believe that 
there was non-access or to consider its existence so pro¬ 
bable that a prudent man ought in the circumstances of 
the particular case, to act upon the supposition that 
there was no access. 

The mother of a child had been driven from her hus¬ 
band’s house and hud been living apart from him with 
anpther person for many years and the husband had 

married again. 
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Held, that under the circumstances, the husband had 
discharged the onus of proving non-access and the onus 
was on the party alleging legitimacy of the child to 
prove access. A.I.R. 1932 Mad. 44 — 34 M.L.W. 884 
- 1931 M.W.N. 1278 = 61 M.L.J. 874 = 55 Mad. 
292 - 135 Ind. Cas. 580. 

-S. 112—Proof of non-access—Onus on father. 

In a suit for partition, B disowned his son A, alleging 
that A's mother was living apart from him and that 
he had no access to her. It was proved that there 
were counter suits for maintenance and restitution of 
conjugal rights and that there was a subsequent re¬ 
conciliation and acknowledgment of legitimacy. Held , 
that the onus of proving non-access lay on the father B. 
(1911) 1 M.W.N. 312 = 10 Ind. Cas. 389. 

(c) Proof. 

-S. 112—Non-access—Proof of—V hat would amount 

to—Evidence of husband—Admissibility. 

It cannot be said that if a husband proves “ non- 
access ” in the sense that he never had intercourse 
with his wife, he should prove further that he had no 
opportunity of having intercourse with her. Though 
a husband might have had an opportunity of intercourse 
with his wife, if he proves to the satisfaction of the 
Court that notwithstanding such opportunity he had no 
actual cohabitation with his wife, he establishes “ non- 
access ” within the meaning of S. 112 of the Evidence 
Act. 

The rule that the evidence of the husband is not 
admissible in bastardy proceedings does not apply to 
India and hence the evidence of the husband cannot 
be ruled out. (1944) 1 M.L.J. 285 — I.L.R. (1945) Mad. 
53, relied on = 1949 M.W.N. 197 = A.I.R. 1949 Mad. 
881 = (1949) 1 M.L.J. 426. 

-S. 112—Non-access—Merely living with paramour 4 

is no proof. 

The presumption of legitimacy can only be rebutted 
by evidence of non-access. Proof per se that the woman 
was living with the paramour is not evidence of non- 
access by her husband. A.I.R. 1946 Bom. 110 —- 47 
Bom. L.R. 832. = I.L.R. (1945) Bom. 871. 

--S. 112—Non-access—Proof, mode of. 

Since every assumption is to be made in favour of 
legitimacy of a child who is found to have been born in 
lawful wedlock, the onus of proving non-access or that 
of illegitimacy is on the party who alleges the same. 
The law requires, in such cases, the positive proof of a 
negative fact, that is, non-access as between the parties 
to the marriage and the mere fact that they are living 
separately in two different houses is insufficient to 
establish non-access. The non-cacess has to be proved 
like any other physical fact and may be established both 
by direct and circumstantial evidence of an unambiguous 
character but unless such evidence is forthcoming, it 
will not be possible for a Court “ to believe it to be pro¬ 
bable that there was no access.” The fact that the 
father took no interest in the child by itself is not of 
much value in establishing illegitimacy nor can the fact 
whether the father did or did not perform the funeral 
obsequies ot his wife be of much assistance either. 
A.I.R. 1942 Mad. 129 = 54 M.L.W. 411 = 201 
Ind. Cas. 39. 

S. 112—Non-access—Proof of—What amounts to. 

To establish illegitimacy of a child under S. 112, it 
must be shown that the husband had no access to his 
wife during the period in which the child could be 
begotten. A statement by the husband merely contain¬ 
ing an assertion that the child born to his wife during 
the valid marriage between the parties is not his, is not 
sufficient. Similarly a finding merely showing that the 
husband remained outside the village for long periods 
that on his return from one of these periods of absence’ 
he found cause to be dissatisfied with the conduct of his 


wife and denied paternity of the child is not sufficient 
to meet the requirements of S. 112. In order to fulfil 
the requirements of S. 112, it is necessary for the 
witnesses to make definite statements that during the 
interval there was no occassion for the wife to meet her 
husband, in other words that the wife did not go with 
her husband or that he did not return to the village in 
the meantime. A.I.R. 1937 Lah. 266 = 174 Ind. Cas. 
557. 

-S. 112—Physical incapacity—Non-access—Method 

of proof—Nature of proof. 

To establish physical incapacity of the husband, it 
would be necessary in the first place to prove the precise 
age of the husband at the date of conception, and in 
the second place to negative the possibility of pre¬ 
mature virility at that age owing to precocious deve¬ 
lopment. A.I.R. 1935 P.C. 199 = 1935 O.W.N. 1261 
= 2 B.R. 120 = 69 M.L.J. 868 = 1936 M.W.N. 15 = 
43 M.L.W. 7 = 38 Bom. L.R. 1 = 38 P.L.R. 177 = 
40 C.W.N. 360 = 1935 A.W.R. 1395 = 159 Ind. Cas. 
325 (P.C.). 

-S. 112—Non-access—Physical incapacity—Inference 

from standard in other countries. 

On the finding that the husband was 13 at the date of 
conception, in the absence of proof on non-access, the 
Court will hesitate to safely infer incapacity to procreate 
at that auc from a standard accepted in other countries. 
A.I.R. 1935 P.C. 199 = 1935 O.W.N. 1261 =2 B.R. 
120 - 69 M.L.J. 868 - 1936 M.W.N. 15 =43 M.L.W. 
7 - 38 Bom. L.R. 1-38 P.L.R. 177 = 40 C.W.N. 
360 - 1935 A.W.R. 1395 - 159 Ind. Cas. 325 (P.C.). 

-—S. 112 —Non-access—Method of proof—Considera¬ 
tion of customs and usages. 

In dealing with the question of non-access in a case 
of child marriage among Hindus, much depends on the 
question whether the case presented on cither side is 
reconcilable with the established customs and usages of 
Hindus as regards these child marriages : 

Held, that the defendants had sufficiently discharged 
the onus of proving non-access and that the plaintiff 
was an illegitimate son. A.I.R. 1935 P.C. 199 = 1935 
O.W.N. 1261 = 1935 A.W.R. 1395 = 2 B.R. 120 = 
69 M.L.J. 868 = 1936 M.W.N. 15 = 43 M.L.W. 7 = 
38 Bom. LR. 1 = 38 P.L.R. 177= 40 C.W.N. 360 = 
159 Ind. Cas. 325 (P.C.). 


(d) Question of. 

-S. 112—Non-access—Finding on the question— 

Finding of fact. 

Section 112, merely requires proof to the satisfaction 
ot the Court that the parties had no access to each 
° t ,y cr ’ not that there was no possibility of access. 
Where the Court is satisfied from the evidence that 

iotT M <as a yl cces ^ 't a pure finding of fact. A.I.R. 
1934 Nag. 124 = 150 Ind. Cas. 306. 


—S. 112—Non-access—Question of fact—Matter 

tor proof. 



6. Presumption under. 

(а) Conclusive. 

(б) Rebuttal. 

(c) When arises. 


v-uuctusive. 

band nnH ^.^^suniption under-Conclusiveness-F 
Tt ic f 5 llving apart—'Wife unchaste. 

marrianes^mHp^t^u- S ' 112, has n0 applicafioc 
marriages under the Hindu law. There is a presumpt 
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of legitimacy in favour of a child born in lawful wedlock 
and this presumption is conclusive unless it can be 
shown that the husband and wife had no access to each 
other at any time when the child could have been 
begotten. In the absence of such evidence, the child 
must be deemed to be legitimate even though the wife 
was living apart and leading an unchaste life. A.l.R. 
1943 Mad. 632 = 56 M.L.W. 383 = (1943)2 M.L.J. 
108 = 1943 M.W.N. 778 = 212 lnd. Cas. 382. 


-S. 112 —Presumption under—Conclusive for evi¬ 
dence of non-access. 

In view of the clear wording of S. 112 if the com¬ 
plainant under S. 488, Criminal P.C. against putative 
father fails to prove that she and her husband had no 
access at the time when the child could have been 
begotten. A.l.R. 1942 Mad. 251 = 43 Cr. L.J. 383 = 
1941 M.W.N. 1037 = (1941) 2 M.L.J. 693 = 197 lnd. 
Cas. 883. 

——S. 112 —Presumption of legitimacy—Married woman 
—Conclusive but for proof of non-access—Distinction 
in cases of widow or spinster and paramour. 

If the access of the husband is established, the law 
does not permit evidence to prove the paternity of the 
child being other than the husband of its mother. The 
case of a married woman stands on a different footing 
from that of a spinster or a w'idow who may be living 
as a mistress with somebody. For a mistress, it may be 
open to prove that the real father of the child born 
during the period of her concubinage is different from 
her paramour. In such a case, the presumption which 
would naturally arise in respect of paternity of the child 
in favour of the paramour is capable of being rebutted. 
But the presumption of legitimacy arising in favour of 
a child born during the continuance of a valid marriage, 
when the parties to the marriage- could have access to 
each other at any time when the child could have been 
begotten cannot be rebutted as laid down in S. 112. 
A.l.R. 1942 Nag. 96 = 1942 N.L.J. 254 = 43 Cr. L.J. 
717 = I.L.R. (1942) Nag. 383 = 200 lnd. Cas. 766. 


-S. 112—Presumption under—Child of a married 

woman—Claim for maintenance from putative father. 

A married woman claiming maintenance for her 
children from P on ground of his being their putative 
father—No evidence that her husband had no access to 
“6*—Order of maintenance cannot be maintained in 
the absence of evidence to rebut presumption under 
S. 112. 1932 M.W.N. 1217. 


“—S. 112—Presumption under—Conclusiveness— 

Access, meaning of. 

Under S. 112, Evidence Act, when a child is born 
during lawful wedlock, there is a presumption to start 
with in favour of legitimacy ; in other words, that the 
husband had intercourse with the wife at the time when 
the child must have been conceived. That presumption 
is a rebuttable one and may be rebutted by showing non- 
access ; but once access of, or intercourse by, the 
husband is proved, no evidence will be allowed to show 
that the child is not the child of the husband. 

Lhe word ‘access’ in S. 112 means sexual inler- 
x* U j Se, „ not mere opportunity of access. A.l.R. 1932 
^.39 = 34 M.L.W. 424 = 1931 M.W.N. 755 = 
61 M.L.J. 878 = 55 Mad. 243 = 136 lnd. Cas. 36. 

D2—-Legitimacy—Presumption, conclusive. 

^resumption of legitimacy of a person born in lawful 
wedlock is conclusive unless rebutted by cogent proof 
ot non-access. 56 P.W.R. 1917 = 39 lnd. Cas. 29. 

(6) Rebuttal. 

—-S. 112—Presumption under, conclusive—Rebuttal 
—Dnus and proof of non-access. 

The mere fact that a woman is immoral or is living 
in a house separate from that of her husband is having 
relations with other men is not sufficient to rebut the 


conclusive presumption of legitimacy which is raised 
by S. 112 of ihe ! vidonee Act, unless it is proved that 
the husband and v. ile had no access to each other during 
the period indicated in 1 lie section. The burden of 
proving such non-access is upon him who asserts it. 
1947 A.L.J. 569. 


-S. 112—Presumption, conclusive—Rebuttal—Con¬ 
duct of parents throwing doubt—Birth taking place before 
rukhsaii of mother. 


The fact that a person s biith took place during the 
continuance of a valid marriage between his mother 
and a man is a conclusive proof under S. 112, Evidence 
Act that he is the legitimate son of that man unless it 
can be shown that the parties had no access to each 
other at any time when he could have been begotten. 
The fact that the birth of the person look place before 
the rukhsaii of the mother, the parties being Muham¬ 
madans, and the fact that the conduct of his parents 
threw great doubt on his legitimacy, arc not sufficient 
to rebut the presumption of legitimacy arising under 
the section. A.l.R. 1942 Oudh 143 = 1941 O.W.N. 
1285 = 1941 A.W.R.C.C. 366 - 17 Luck. 416 = 197 
lnd. Cas. 560. 


-S. 112—Presumption of legitimacy—Rebuttal of. 

Where a husband, soon after his marriage, left for 
another city, and returning back after a month refused 
to go to the house of his wife and live with her and 
after more than 280 days from the marriage but during 
the continuance of the marriage, a child was born 
to her : 

Held, that on tlie evidence it was clear that the hus¬ 
band did not get access to the wife during the time 
when the child could have been begotten and conse¬ 
quently the presumption that the child is the child of 
the husband was rebutted ; the wife was also held 
not entitled to maintenance. A.l.R. 1937 Rang. 67 = 
38 Cr. L.J. 646 = 168 lnd. Cas. 825. 

-S. 112—Presumption of legitimacy—Rebuttal. 

A presumption under S. 112 is not displaced by 
any rule of Muhammadan Law. Nor can any evidence 
that the wife has been leading an improper life suffice 
to rebut that presumption. Nor again is a statement by 
the husband that the child then in the womb was not 
his child and must have been begotten by some one else 
entitled to any weight. 1937 M.W.N. 957. 

-S. 112—Presumption of legitimacy—Rebuttal of. 

The marriage took place in 1897. Three months 
after, the wife deserted and lived with a paramour 
near her husband’s village. It was shown that all 
through she had been living with her paramour and 
there had been no access to her husband : 

Held, that in the circumstances, the presumption as to 
the legitimacy of a son born in 1901 was rebutted. 
A.l.R. 1934 Mad. 318 = 66 M.L.J. 283 = 149 lnd. Cas. 
953. 

-S. 112 —Presumption under—Rebuttal—‘Access,* 

meaning of. 

The fact that the husband had opportunity of access 
to his wife does not lead to an irrebuttable presumption 
that the husband was the father of a child bom to his 
wife, and it is open to a party who disputes the legiti¬ 
macy of a child born during lawful wedlock to prove 
that, in point of fact, such access did not take place 
between them as by the laws of nature is necessary for 
the man to be in fact the father of the child. 

With regard to legitimacy, there are two presump¬ 
tions, the presumption in favour of the legitimacy of 
a child born during lawful wedlock and the presumption 
of legitimacy arising from access to, that is, actual 
sexual intercourse with the wife. The former presump¬ 
tion is rebuttable but the latter is not. 

In S. 112, Evidence Act, the word ‘access’ means 
sexual intercourse and not mere opportunity of access 
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A.I.R. 1934 Mad. 310=- 66 M.L.J. 279 = 149 Ind. Cas. 
100 . 

_S. 112—RebuOa! of presumption under. 

Claim to succeed to mother s first husband s 
properties -Plaintiff born after second marriage of 
mother—Non-access between mother and first husband 
proved—Presumption under S. 112 is rebutted. 68 
Ind. Cas. 465 = A.I.R. 1923 Nag. 43. 

_S. Ill-Rebuttal of presumption under. 

Very cogent evidence is necessary to rebut the 
presumption raised by S. 112. 63 Ind. Cas. 594 = 
A.I.R. 1921 Nag. 71. 

_S. 112 — Rebuttal — Presumption — Prostitute — 

Coquette girl. 

To rebut the presumption of a child s legitimacy, 
there must be strong, distinct, satisfactory and con¬ 
clusive evidence that the husband before or after mar¬ 
riage had not access to his wife. A coquette or a flirt 
is not necessarily a prostitute. 29 M.L.J. 269 = 17 
M.L.T. 357 = 29 Ind. Cas. 178 (F.B.). 

_S. 112—Presumption under—Rebuttal—Conclusive 

proof of non-access necessary to establish illegitimacy. 

Illegitimacy could not be positively inferred from a 
mere litigation for custody of wife when the child is 
bom shortly thereafter ; in order to establish the 
illegitimacy of a person born during the subsistence of a 
valid marriage between his mother and any man, it 
should be conclusively shown that the parlies to the 
marriage had no access to each other at any time when 
he could have been born. 49 P.L.R. 1914 = 137 P.W.R. 
1914 = 22 Ind. Cas. 409. 

-S. 112—Presumption of legitimacy—If rebutted by 

age. 

It cannot be assumed that in India it is impossible 
for a man of 70 years of age to beget children. 51 P.R. 
1913 = 283 P.L.R. 1913 = 200 P.W.R. 1913 = 20 Ind. 
Cas. 462. 

-S. Ill—Presumption as to legitimacy—Rebuttal 

of. 

Where two pet sons live together as husband and 
wife, any one alleging that a child born to such per¬ 
sons is illegitimate must pro\*i it. But the onus is 
shifted by the admission that the woman was the wife 
of another person and was turned out by him on account 
of adultery. 19 Ind. Cas. 634 (All.). 

(c) When arises. 

--S. 112—Presumption—When arises—Absence of 

proof that mother was lawfully wedded wife of alleged 
father. 

Although it is for the defendants, if they set up a 
case of illegitimacy, to prove that the plaintiffs are 
illegitimate, for, the legal presumption being in favour 
of legitimacy and marriage, the burden of illegitimacy 
lies on the person interested in making out the illegiti¬ 
macy, yet where the plaintiffs have failed to prove 
that the mother of the alleged illegitimate son was the 
lawfully married wife of the father, the legal presump¬ 
tion cannot be raised in favour of the son and the 
burden of proof will not shift to the defendants. A.I.R. 
1935 Oudh 80 = 1935 O.W.N. 25 = 10 Luck. 499 = 
153 Ind. Cas. 349. 

-S. 112—Presumption under—When arises—Duly 

of plaintiff. 

It is for the plaintiff to establish all the facts 
mentioned by S. 112 before he could ask that they 
should be treated : s conclusive proof of his paternity. 
68 Ind. Cas. 4Co = A.I.R. 1923 Nag. 43. 

-S. 112—Presumption of legitimacy—Valid marriage 

to be proved. 

The presumption arises only after it is proved 
that a child was bom during continuance of a valid 


marriage. 66 Ind. Cas. 902 — 44 All. 470 - 20 A.L.J. 
274 = A.I.R. 1922 All. 214. 

_S. 112— Plaintiffs claim to be the son— Marriage 

before birtli denied— Onus—Presumption if arises. 

The plaintiff set up the case that he was the 
son of M by /. The defendants’ case was that the 
union took place after the birth of the plaintiff. 

Held , that it was for the plaintiff to prove that M 
was his father and no presumption could be raised 
in his favour. 61 Ind. Cas. 177 = 8 O.L.J. 27 = A.I.R. 
1921 Oudh 81. 


7. Proof. 


_S. 112—Husband and wife—Acknowledgment when 

evidence of legal marriage stated—Acknowledgment 
does not legitimatize any person where marriage between 
his parents cannot he presumed. 

While acknowledgment may be good evidence of a 
legal marriage in cases where marriage can be safely 
presumed it cannot be held so to be in the absence of 
any satisfactory and legal evidence of marriage in cases 
where the woman is found to be a prostitute and where 
the connection is found to have been adulterous in its 
inception. Acknowledgment may be evidence of a legal 
marriage in certain circumstances but it does not legi¬ 
timatize any person where a marriage between his 
parents cannot be in the circumstances presumed. 
A.I.R. 1946 Lah. 450 = 48 P.L.R. 187 = 223 Ind. Cas. 
505. 


-Ss. 112, 41 and 13—Parentage—Method of proof 

—Guardianship proceedings for custody of child— 
Father not made party—Orders in guardianship pro¬ 
ceedings—If relevant. 

Where the father was not made a party to the guar¬ 
dianship proceedings for the custody of his child, the 
orders passed in those proceedings which were not pro¬ 
ceeding in rent, are inadmissible under S. 41, Evidence 
Act, in subsequent suit involving the issue of the paren¬ 
tage of the child. Similarly, the order recognizing the 
right of guardianship cannot bo relevant in the subse¬ 
quent suit under S. 13. Those proceedings might be of 
value if the father had been notified and failed to allege 
that he was the father of the child. A.I.R. 1942 Mad. 
129 = 54 M.L.W. 411 = 201 Ind. Cas. 39. 


-Ss. 112 and 114—Legitimacy—Proof of—Entrlfi 

in birth register signed by father. 

Entries in a birth register under the signatures of the 
father or his servant or some other relation raise a 
presumption that the child born was legitimate for, 
when a man speaks of a child born to him, he means 
child bom legitimately. 1937 M.W.N. 1282. 

-S. 112—Marriage—Proof of—Legitimacy—Evi* 

dence by parents. 

When acknowledgment by the father is proved, the 
onus is on those who deny a marriage to prove that no 
marriage had taken place. # - 

Where a child establishes the position of filiation, 
which is the acknowledgment of the parents and habit 
and repute, everything must be presumed in his favour 
and this includes legitimacy. A.I.R. 1933 Lah. 520 = 
34 P.L.R. 914 = 146 Ind. Cas. 198. 


. -ntlUUDYlCUglllCIll 

—Shifting of burden. 

Where parentage of the plaintiff is challenged, 
though the burden is initially on him to show that 
a r Wa f 1 ie son parents, it is shifted on to the 

defendants as soon as he shows that he has been acknow* 
lodged by his parents to be their son and that he has 
been accepted as such by repute and habit for the 
last many years and it would require much clearer and 
stronger and more reliable evidence on the defendant s 

a Ending against the plaintiff’s paternity* 
102 Ind. Cas. 713 = A.I.R. 1927 Mid. 733. 
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-Ss. 112 and 114—Legitimacy—Omiinuancc or 

marriage—Presumption—-Divorce—-Burden of proof. 

It is well recognized rule of law that when a particular 
relationship is shown to exist, such as marriage, then its 
continuance must, prima facie, be presumed. For 
the purposes of S. 112 of the Evidence Act, the burden 
of proving that the divorce of the plaintiff's mother 
took place at a time which disentitles him from relying 
on the section lies on the defendants, and it is not the 
plaintiff’s duty to show when the divorce took place. 
If the defendants are unable to show that the divorce 
took place at a time which excludes the plaintiff from 
the operation of S. 112, then the conclusive proof 
in favour of the plaintiff arises and can only be dis¬ 
placed by its being shown that the parties to the mar¬ 
riage had no access to each other at any time when 
the plaintiff could have been begotten by the husband 
of his mother. (1904) 7 Bom. L.R. 95. 


8. Miscellaneous. 

-S. 112—Legitimacy of child—‘ Faskl ’ marriage— 

No presumption under section but under Muhammadan 
Law. 

Under the presumption of Muhammadan Law 
in the case of a fasid marriage a child born on the 
expiry of six months of copula is to be regarded as 
legitimate. 92 Ind. Cas. 82 = 1 Luck. 71=3 O.W.N. 
114 = A.I.R. 1926 Oudh 231. 


-S. 112—Legitimacy—Rule of Muhammadan Law 

—Rebuttable presumption arises—Muhammadan Law. 

Where it was found that the plaintiff was born 331 
days or eleven full months after his alleged father's 
death and that his mother had been living for the pre¬ 
vious few years in illicit connection with another person. 

Held , that the plaintiff-appellant was not the legi¬ 
timate son of the alleged father. 82 Ind. Cas. 592 = 
A.I.R. 1923 All. 440. 

-Ss. 112 and 114— Legitimacy—General presump¬ 
tion. 

Where a party admits the paternity of the <*thcr 
party but pleads that he is of illegitimate descent, the 
legal presumption being in favour of legitimacy, the 
onus lies on the party alleging illegitimacy to prove it. 
4 O.L.J. 556 = 43 Ind. Cas. 478. 


-S. 112 —Mahomcdan Law—Legitimacy—Presump¬ 
tion. 

A child begotten by zina cannot be made legitimate 
by the subsequent marriage of its parents before its 
birth, and S. 112 of the Act is inapplicable to Maho- 
raedans. 15 N.L.R. 1 = 43 Ind. Cas. 883. 


~—S. 112—Presumption as to legitimacy and marriag 
—Burden of proof. 

There is a legal presumption in favour of legitimac; 
and marriage and the burden of proving illegitimac; 
is on the person interested in making it out. 1 O.L.J 
89 = 23 Ind. Cas. 972. 


1.112—Date of conception. 

S. 112 refers only to a presumption of legitima 
and has no reference to date of conception. If tl 
son wants to rely on the defence that he was conceiv< 
before the date of an alienation by the father he mu 
5£9 ve by and satisfactory evidence. 27 M.L, 
580 = 16 M.L.T. 508 = 26 Ind. Cas. 61. 

S. 112 — Legitimacy—Period of gestation. 

abseoe© of inherent impossibility of gestatic 
of 330—333 days, a child bom within that period fro 
the last access of a husband is legitimate. So the me 
circumstance of a child’s birth within that perit 
L OIn last access of the husband is insufficient 
charge the wife of the offence of adultery if there 

no other proof to support it. 77 P.R. 1911 = 2< 
RW.R. 1911 - 12 Ind. Cas. 946. 
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(6) Illustration ( / ). 

(7) Illustration (.?). 

(8) Illustration (//). 

(9) Illustration (/). 


(1) Applicability. 


-114—Applicability. 

S. 114. Evidence Act. applies not only to civil 
suits but also to criminal eases. A.I.R. 1940 Sind 42 
- 41 Cr. L..J 401 (2) = 187 Ind. Cas. 127. 

-S. H4—Applicability—Admission of execution on 
blank paper—Presumption. 

Where it is shown either by proof or admission that 
the thumb-impression on the hand-note sued on is that 
of the defendant, but the defendant alleges that he put 
his impression only on a blank piece of paper, no pre¬ 
sumption of any kind can be raised in favour of the 
plaintiff under S. 114, Evidence Act, Even assuming it 
is one of those cases contemplated by the section, the 
section is only permissive and not mandatory ; the 
Court may refuse, having regard to the circumstances 
and to the evidence let in to rebut the plaintiff's ease, 
to raise any such presumption. A.I.R. 1931 Pat. 219 — 
12 P.L.T. 233 = 134 Ind. Cas. 635. 


-S. 114—Applicability—Deed attested by more 

than two witnesses -One of them proving attestation— 
Presumption as regards other. 

Where a deed is attested by more than two witnesses 
and on; of the attesting witnesses proves its due execu¬ 
tion and attestation and on his evidence, it is marked 
as an exhibit without objection, from the mere fact 
that another attesting witness who is subsequently 
examined does not formally prove attestation, it cannot 
be presumed that he did not in fact attest the deed 
A.I.R. 1939 Pat. 555 = 5 B.R. 613 = 181 Ind. Cas 512 

-S. 114—Applicability—Woman sleeping in room 

containing two cots—Court, if can presume that her 
husband must have slept on other cot on a particular 
night. 

S. 114 is no justification for a Court presuming, 
without evidence that because a woman sleeps in a 
room with two cots, her husband, an inmate of house 
lias slept on the other cot on a particular night. A.I R 
1939 Sind 130 = 40 Cr. L.J. 661 = 182 Ind. Cas. 464. 


S. 114—Applicability. 


Patwari receiving excess amount on account of 
land revenue—Amount neither credited nor returned 
but kept with himself: 

Held , that the presumption under S. 114 would be 
that it continued to remain with him. A.I R 1938 
Nag. 445 = 1938 N.L.J. 259 = 39 Cr. L.J. 895 = I.L.R. 
(1939) Nag. 180 = 177 Ind. Cas. 396. 


-S. 114—Applicability. 

Where, on raiding a house besides recovering 
certain slips of paper which were found to be instru¬ 
ments of gaming, two witnesses deposed to the effect 
ti*u C l s ^ a ^ ec ^ money and the stakes had been accep¬ 
ted by the accused, it can be concluded that the instru¬ 
ments of gaming were kept or used for such purpose. 
A-J-R. 1933 All. 554 = 1933 A.L.J. 1254 = 34 Cr. L.J, 
1244 = 146 Ind. Cas. 293. 


(2) Attestation. 

-S. 114—Attestation—Attesting witness, if can be 

presumed to have knowledge of contents. 

An attesting witness cannot be presumed, from a 
mere fact of attestation, to be aware of the contents of 
the document, much less to a mere recital of boundaries 
A.I.R. 1938 Lah. 97 = 177 Ind. Cas. 966. 

—S. 114—Attestation—Attesting witness—If n re . 
■umed to have knowledge of contents. 


Attestation by a reversioner of a conveyance by 
a Hindu widow does not import knowledge of the 
contents of the deed. Consent to the transaction 
should not be imputed to the attestor nor does it operate 
as an estoppel. 44 Cal. 186 — 20 M.L.T. 335 = 31 
M.L.J. 563 -(1916) 2 MAV.N. 336 = 4 LAV. 458 = 
18 Bom. L.R. 868 - 14 A.L.J. 1103 = 24 C.L.J. 487 = 

I Pat. LAV. 1 -- 21 CAV.N. 225 - 10 Bur. L.T. 177 = 
36 Ind. Cas. 420 - 43 LA. 249 (P.C.). 

--S. 114—Attestation— No presumption of know¬ 
ledge of contents. 

The nacre fact that a person witnessed a document 
does not prove that he had knowledge of its contents. 
25 A. 296 = 1903 A.W.N. 50. 

(3) Common ancestry. 

-S. 114—Common ancestry—Pedigree. 

Where the name of the common ancestor 
appears in the pedigree-table and where his sons are 
found to be in joint possession of the property holding 
equal shares, the presumption is that the common 
ancestor held the property. 116 Ind. Cas. 315 = A.I.R. 
1928 Lah. 964. 

-S. 114—Common ancestry—Pedigree. 

The mere mention of a common ancestor in a 
pedigree tabic is not of itself sufficient to prove that 
all the land in the possession of his descendants des¬ 
cended from that common ancestor. 74 Ind. Cas. 
685 = 5 L.L.J. 190 - A.I.R. 1923 Lah. 355. 

-S. 114—Common ancestry—Presumption. 

Where the predecessors of the parties are shown 
(a) to possess holdings of nearly equal size, almost 
consecutive ; ( b ) hold equal shares in the shamilat 
khata and (c) occupy a joint compound they are pre¬ 
sumed to be descended from the same common ancestor. 
60 P.W.R. 1909 = 4 Ind. Cas. 549. 


(4) Common course of events. 

-S. 114—Common course of events—Adultery— 

Presumption. 

Dictum .—When a man and a woman are found 
together under suspicious circumstances, it cannot 
be presumed that they are saying their prayers. A.I.R. 
1933 All. 427 = 1933 A.L.J. 1108 = 55 All. 597 = 
143 Ind. Cas. 890. 


-S. 114—Common course of events—Adultery- 

Presumption. 

A Court may safely presume adultery if a guilty 
attachment is found to subsist between the parties 
and that opportunities had occurred when a guilty 
intercourse might with facility have taken place. 9 

Bur. L.T. 74 = 33 Ind. Cas. 118. 


V’ common course of events—Survey entries 
—Inconsistency in two entries regarding possession 

u P 31 * 1 ® 8 ' ’Presumption as to change of possession 
between two entries. 

Where there are two inconsistent survey entries 
mKnJiPH the possession of the parties, each must be 
?nH T d u° be '" correct at the time that it was made, 
fn change °J possession must, therefore, be held 

hnf tkic . oc . curred , at some time between the entries* 

Cnnr? LL .K Ue ° n,y w . hen the only evidence before the 
• ■J’®. 1t * ie eyries in the survey papers. But when 

whether CV i dence ?J the record, it has to be decided 

dene? off? a S th u r T dence is preferable to the evi- 

Pat 377 ff 8^o by <ni he survey Papers. A.I.R. 1942 
Pat. 372 = 8 B.R. 501 = 199 Ind. Cas. 144. 

tot1hil"„tslwr n ™?h' C C ° UrSe ° f eVentS “ PreSUmpti ° n 

the N c°hiK Pti ° n u nder ,?• 1I4 > Evidence Act, that 
especially born r alive can be reasonably made 

tocher ffrst rhi?H CaSe ^ of a - y ? ung wom an giving birth 
to her first child and entirely unattended during the 
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process. A.I.R. 1941 Pesh. 22 = 42 Cr. L.J. 381 = 
1941 Pesh. L.J. 22 = 193 Ind. Cas. 284. 

- S. 114 —Common course of events. 

Human nature being what it is, whenever one 
finds a young man abducting a girl of marriageable 
age, the first and natural presumption must be that he 
has abducted her with the intention of having sexual 
intercourse with her either forcibly or with her consent 
after seduction or after marrying her. A.I.R. 1938 
Lah. 474 = 40 P.L.R. 730 = 39 Cr. L.J. 844 = 177 Ind. 
Cas. 97. 

- S. 114 —Common course of events. 

Where in the police party there were several 
senior officers of police and the witnesses for search 
were chosen : 

Held, that it must be presumed that the witnesses 
have been properly chosen. A.I.R. 1935 Rang. 233 
= 36 Cr. L.J. 1228 = 157 Ind. Cas. 798. 


-S. 114—Common course of events. 

S. 114, enables a Court to presume the existence 
of any fact which it thinks likely to have happened, 
regard being had to the common course of natural 
events, human conduct and public and private business 
in relation to the facts of the particular case. If articles, 
which are of foreign production, are found exhibited 
by vendors within Municipal limits it is permissible 
to presume that they had paid octroi duty on such 
goods when the same were originally imported. A.I.R. 
1934 All. 318 = 3 A.W.R. 543 = 147 Ind. Cas. 1199. 

-S. 114—Common course of events. 

A child bom in India must, under ordinary 
circumstances, he presumed to have his father’s religion 
and his corresponding civil and social status. A.I.R. 
1931 Oudh 177 = 8 O.W.N. 349 = 136 Ind. Cas. 642. 


-S. 114—Common course of events—Ghee. 

The Court is entitled to take for granted, when, 
it is not denied, that ghee is an article intended for 
human consumption. It is possible that it can be 
employed for remote or extraordinary purposes but 
the ordinary presumption that ghee is intended for 
human consumption is not a presumption of law but 
a supposition based on common sense when there 
is no assertion to the contrary. 49 C.L.J. 502 = 
A.I.R. 1929 Cal. 283. 


-S. 114—Common course of event—* Common ’ 

course—Meaning. 

The course of conduct which S. 114, calls “com¬ 
mon” can be only that which is most common in 
the experience of the Judge who has to decide the 
point. 107 Ind. Cas. 203 = 24 N.L.R. 87 = A.I.R. 
1928 Nag. 52. 


114—Common course of events—Food partaken 
at evening meal by husband. 

It is a violent presumption drawn from one's know¬ 
ledge of human nature and of Indian village life which 
it is the duty of a tribunal in a case of dhatura poisoning 
to apply, namely, that the food partaken at the even¬ 
ing meal by a husband in an ordinary constituted 
house is prepared for him and served to him by his 
wife. 97 Ind. Cas. 44 = 49 All. 57 = 24 A. L.J. 958 = 

27 Cr. L.J. 1068 = 7 L.R.A. Cr. 156 = A.I.R. 1926 All. 
737. 

S» 114 —Common course of events—Sending cheques 

by post. 

From the mere fact that cheques were sent from 
time to time by post in the ordinary course of business 
to a certain person it cannot be inferred that there 
was any implied request from that person to send 
cheques by post. 93 Ind. Cas. 619 = 50 Bom. 118 = 

28 Bom. L.R. 226 = A.I.R. 1926 Bom. 262. 

“ H4—Common course of events—Hindu Law— 

Ascetic ceremonies —Presumption. 


Where a ceremony is admittedly performed, the 
presumption is that it was performed in accordance 
with the sliastras. 96 Ind. Cas. 26 - 23 M.L.W. 664 
= 1926 M.W.N. 938 = A.I.R. 1926 Mad. 744. 

-S. 114—Common course of events. 

The fact that a man is arrested in the district 
where an offence has been committed many months 
after its commission docs not in any way lead to any 
inference against him. 86 Ind. Cas. 347 = 7 L.L.J. 51 
= 26 Cr. L.J. 763 = A.I.R. 1925 Lah. 371. 

-S. 114—Common course of events. 

An inference of approbation of a book of an objec- 
tional character by persons having access to the library 
of an individual or association, possessing it, is not 
necessarily justifiable. 15 C.L.J. 517 — 13 Cr. L.J. 609 
= 16 C.W.N. 105 = 16 Ind. Cas. 257. 

(5) Compliance with law. 

——S. 114—Compliance with law—Thing prescribed 
by statute. 

There is no impropriety in referring a thing as having 
been done when that thing is required to be done by 
a section in a statute. 96 Ind. Cas. 1039 = 24 A.L.J. 
825 = A.I.R. 1926 All. 369 (F.B.). 

-S. 114—Compliance with the law. 

In the absence of evidence to the contrary the pre¬ 
sumption is that the law was complied with. 
(1906) A.W.N. 194, Rel. 39 All. 707 = 15 A.L.J. 757 = 
42 Ind. Cas. 589 (F.B.). 

(6) Conflict of presumptions. 

-S. 114—Conflict of presumptions. 

Where there are two presumptions and both are 
equally balanced the Court must prefer that which 
best accords with facts. 37 Bom. 513 = 15 Bom. L.R. 
533 = 20 Ind. Cas. 162. 

(7) Co-obligees on a money bond. 

-S. 114—Co-obligees on a money bond—Presumption 

of tenancy in common rebuttable. 

The presumption in a case of joint obligees of a 
money bond is that they arc entitled to the debt and 
security, if any, in equal shares as tenants in common, 
and such presumption is rebuttable. (1902) A.W.N. 
216 = 25 A. 155. 


(8) Corroboration. 

-S. 114—Corroboration—Unnecessary. 

Where the law provides that a presumption arises 
under certain circumstances, that presumption must 
arise independently of whether there is any corroboration 
or not. 52 Ind. Cas. 480 (Cal.). 

(9) Criminal trial. 

-S. 114—Criminal trial—Delay in prosecution— 

Presumption—Right of accused. 

The delay as such cannot raise a presumption against 
the prosecution, although the accused is entitled to say 
that in construing the evidence, presumptions are per¬ 
missible to fill in, in his favour, the details obliterated 
by time. A.I.R. 1946 All. 227 = 1945 A.W.R. (H.C.) 
298 (2). 

-S. 114—Criminal trial. 

No adverse inference can be drawn against an 
accused person for his not proving the report which he 
is alleged to have made to the Police. A.I.R. 1944 
Sind 137 = 46 Cr. L.J. 19 = I.L.R. (1944) Kar. 114 = 
215 Ind. Cas. 172. 

-S. 114—Criminal trial—Accused illiterate—Special 

care as to inference. 

Special care must be taken in the case of accused 
persons whose illiteracy or ignorance, when they come 
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from a primitive part of the country, may militate 
against them, to see that they are protected from such 
inferences as could only safely be drawn against persons 
of a higher degree of intellect and education. A.I.R. 
1936 Rang- 455 = 37 Cr. L.J. 1137 = 165 Ind. Cas. 

319. 


-S. 114—Criminal trial. 

Presumption is that the accused is innocent. 
A.I.R. 1935 Cal. 101 = 39 CAV.N. 259 = 36 Cr. L.J. 
615 =62 Cal. 384 = 154 Ind. Cas. 1006. 


--S. 114—Criminal trial. 

Where one of the accused did not explain the 
circumstances appearing against him, in a case of theft 
along with other accused, inference of a guilty common 
intention can be drawn. Such inference is not un¬ 
warranted even in the absence of an overt act on his 
part at the time of theft. 1934 M.W.N. 956. 

-S. 114—Criminal trial—Presence of injuries on 

body of person—Inference. 

It cannot be presumed merely from the circumstance 
that a person has injuries on his body, that he was pre¬ 
sent at the scene of occurrence. A.I.R. 1938 Lah. 150 
= 39 Cr. L.J. 426 = J74 Ind. Cas. 431. 


-S. 114—Criminal trial—Finger-prints of man found 

upon piece of stolen property. 

It is more than doubtful if any presumption under 
S. 114, can arise against any person merely because his 
finger-prints were found upon a piece of stolen property. 
A.I.R. 1941 Cal. 479 = 43 Cr. L.J. 64 = 196 Ind. Cas. 
679. 


-S. 114—Criminal trial—Blood-stains on clothes of 

accused. 

Presence of blood-stains on clothes of villager is not 
enough to found conviction for murder tlmugh it is 
important corroborative evidence when he is directly 
implicated by other evidence or circumstances. A.I.R. 
1938 Nag. 52 = 39 Cr. L.J. 105 = 172 Ind. Cas. 213. 

-S. 114—Criminal trial—Blood-stained garments 

recovered from zemindar's house—His connection with 
murder, if can be presumed. 

The presence of a few blood-stains on a garment 
found in the house of a zemindar does not necessarily 
connect him with a murder. A.I.R. 1934 Lah. 171 
= 36 Cr. L.J. 491 = 154 Ind. Cas. 224. 


-S. 114—Criminal trial. 

Person carrying in his cart dacoits, one of whom 
being injured and having blood-stains on clothes soon 
after dacoity—Unless he explains circumstances pre¬ 
sumption is that he knew of part taken by those persons in 
dacoity and that one injured was injured in dacoity. 
124 Ind. Cas. 553 = A.I.R. 1930 All. 431. 


-S. 114—Criminal trial. 

Evidence of eye-witnesses not on good terms, 
with accused should not be relied upon unless corro¬ 
borated. 30 P.L.R. 582 = A.I.R. 1930 Lah. 311. 

-S. 114—Criminal trial. 

Where the prosecution witnesses are found to 
be untruthful as to the greater part of their evidence 
it is dangerous to convict the accused on the residue 
without corroboration. A.I.R. 1930 Oudh 460 
= 7 O.W.N. 933 = 128 Ind. Cas. 211. 

-S. 114—Criminal trial—Agent provocateur as wit¬ 
ness. 

The evidence of an agent provocateur is looked upon 
with suspicion and should be seldom relied upon in 
support of a conviction. 118 Ind. Cas. 544 = 11 
L.L.J. 58 = 30 Cr. L.J. 941 = 30 P.L.R. 603 =1929 
Cr. C. 3 = A.I.R. 1929 Lah. 436. 

-S. 114—Criminal trial—Witnesses relations of 

co-accused. 

Where four men are suspected and relatives of three 
try to implicate the fourth alone who is a stranger 


they are naturally suspected of bias and the principle 
universally adopted in the case of co-accused comes 
into play and a Court should require some independent 
corroboration before accepting the evidence. 1929 
Cr. C. 539 = A.I.R. 1929 Sind 245. 

-S. 114—Criminal trial. 

Conviction should not be based on the evidence 
of witnesses who are bitter enemies of the accused 
unless it is supported by the evidence of reliable and 
disinterested witnesses. 99 Ind. Cas. 75 = 28 Cr. L.J. 
43 = A.I.R. 1927 Lah. 874. 

-S. 114—Criminal trial. 

Tn a criminal case Courts arc not permitted 
to proceed upon an assumption that accused actually 
did what they were required by the rules to do. 91 
Ind. Cas. 833 = 30 C.W.N. 94 = 27 Cr. L.J. 147= 
A.I.R. 1926 Cal. 345. 

--S. 114—Criminal trial. 

An attempt to fabricate false evidence of alibi 
would be a very strong piece of evidence against the 
accused if his connection with such attempt had been 
established. But where the attempt was proved only 
against his co-accused no such connection should be 
presumed. 86 Ind. Cas. 344 = 7 L.L.J. 48 = 26 Cr. 
L.J. 760 = A.I.R. 1925 Lah. 323. 

- S. 114 —Criminal trial—Penal Code, S. 408— 

Servant—Failure to account properly for property 
entrusted—Presumption of misappropriation. 84 Ind. 
Cas. 331 = 2 Rang. 476 = 26 Cr. L.J. 267 = A.I.R. 1925 
Rang. 47. 

-S. 114 — Criminal trial — Possession of cocaine. 

Where cocaine was found in certain pots contain¬ 
ing grain in a Bania’s shop where the accused who were 
brothers were serving habitually in the shop. 

Held, that they must have been daily handling the 
pots in question and that therefore the finding that 
both of them must have been aware of the existence 
of the cocaine in the pot is justifiable. 83 Ind. Cas. 
892 = 5 L.R.A. Cr. 136 = 26 Cr. L.J. 188 = A.I.R. 
1924 All. 776. 


—uiiiiumi inais. 


When a man points out unknown matters to 
others, one may presume that he is connected with 
the crime unless he can give some satisfactory expla¬ 
nation as to how he comes by that knowledge. 84 
Ind. Cas. 643 = 24 Bom. L.R. 803 = 47 Bom. 74 = 
26 Cr. L.J. 339 = A.I.R. 1923 Bom. 183. 

——S. 114—Criminal trial—Presumption as to proba¬ 
bility. 

Where the accused gave the deceased a beating 
the previous day and were seen by various persons 
on the occasion, it is highly improbable that they 
would murder the person next day so to invite suspicion. 

A.™' 1923* lih = 4 6 36 LL J - 486 = 25 Cr ‘ LJ ‘ 45 = 
-S. 114—Criminal trial. 


-— — - w. ..iiuiui u iai. 

An accused was convicted under S. 412, Penal 
ci itvipH the , Judgc ’ homing that he must be pre¬ 
tended him 1 ^ e tK n0Wn the nature of the dacoity, sen- 

the maximum punishment, 

sumntinn 9 A he sentence was excessive as the pre- 

edTith mo ^ w ? u,d not i ustif y fixing the accus- 
from l K an knowledge that the goods recovered 

204 r ad T b ^ en obtained by dacoity. 59 Ind. Cas. 

zw - 22 Cr. L.J. 60 = 32 C.L.J. 89. 

sumption^ 1 4—Criminal trial—Absconding accused—Pre- 

fac^b P J e t S re tion !i s , t0 guilt can be raised from the 
- 4 p h D 2 d h , as absconded. 31 P.W.R. 1913 

-M4 P.L.R. 1913 = 14 Cr. L.J. 601 = 21 Ind. Cas. 
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-S. 114—Criminal trial. 

Intending natural consequences of one’s act—Know¬ 
ledge or ignorance of results —Sec Penal Code S. 441. 
4 Bom. L.R. 280 = 26 B. 558. 


(10) Custom. 

-S. 114—Custom—Riwaj-i-am—Presumption under, 

is rebuttable. 

The riwaj-i-am creates at best a rebuttable presump¬ 
tion only and whether a certain presumption of law is 
rebutted by the production of evidence by the parties 
or not, is a question of fact, and can, therefore, be deter¬ 
mined finally by the District Judge. A.I.R. 1938 
Lah. 785 = 179 Ind. Cas. 534. 


-S. 114—Custom—Wajib-ul-arz and Riwaj-i-am— 

Entries in. 

Entries in Wajib-ul-arz and Riwaj-i-am relating 
to question of custom are presumptive proof of the 
custom stated therein. It is therefore for the person 
rebutting it to prove that the statement of the custom 
in them is incorrect. 109 Ind. Cas. 59 (Lah.). 

-S. 114—Custom—Applicability of Hindu Law to 

Muslims. 

There is a presumption that Muslims are governed 
by Muhammadan Law, and if a person alleges that 
Cutchi Memons are governed by Hindu Law by custom 
the burden of proving the customs lies on him and the 
onus will be discharged by proof of actual instances in 
which the alleged custom has been followed. 93 Ind. 
Cas. 321 = 19 S.L.R. 376 = A.I.R. 1926 Sind 161. 

-S. 114—Custom. 

Where an agricultural tribe in a village com¬ 
munity live by agriculture, a presumption is in favour 
of custom. 64 Ind. Cas. 180 = 4 U.P.L.R. (Lah.) 6. 


(11) Death. 


-S. 114—Death—There can be a presumption of death 

irrespective of S. 108. 

S. 108 provides that in certain circumstances a re¬ 
buttable presumption of law arises as to death. It 
does not follow that if those circumstances do not 
exist there cannot be a presumption or inference of 
fact, under S. 114, Evidence Act, as to death. 103 Ind. 
Cas. 329 = A.I.R. 1927 All. 687. 


— —S. 114—Death—Common calamity. 

Where two persons perish in common calamity 
such as an earthquake, and the question arises as to 
who died first, in the absence of evidence on the point, 
there is no persumption in law that the younger sur¬ 
vived the elder. Such a question is always a question 
of fact. A.I.R. 1944 P.C. 100 = 11 B.R. 162 = 57 
M.L.W. 608 = 1944 M.W.N. 661 = (1944) 2 M.L.J. 
354 = 49 C.W.N. 52 = 47 P.L.R. 20 = 1944 A.L.J. 513 
~ I.L.R. (1945) Kar. (P.C.) 36 = 71 I.A. 171 = 216 
Ind. Cas. 262 (P.C.). 


-S. 114—'Death—Common calamity. 

There is no presumption of law arising from age or 
sex as to survivorship among persons whose death was 
occasioned by one and the same cause, e.g., common 
boat disaster, nor is there any presumption that all 
died at the same time. The question is one of fact 
depending wholly on evidence, and if the evidence does 
no establish the survivorship of any one, the law will 
treat it as a matter incapable of being determined, the 
onus of proof b^ing on the person asserting the affirma- 
tive. A.LR. 1944 Cal. 132 = 77 C.L.J. 209 = 212 
Ind. Cas. 222. 

"“S* 114— Death —Common calamity. 

Where mother and daughter have together met with 
their death in earthquake and there is no reliable evi¬ 
dence to prove which of the two died first, there can be 
no presumption in law that the elder died before the 


younger. A.I.R. 1939 Sind 234 = I.L.R. (1939) 
Kar. 509 = 183 Ind. Cas. 717. 

-S. 114—Deaths—Order of. 

Where two persons, one aged 18 and the other 60 
arc found to have died on the same day, but it is not 
clear as to who died last, a Court is entitled to say 
that the probabilities are in favour of the younger 
man surviving the cider. 77 Ind. Cas. 117 = 24 Bom. 
L.R. 836 = 47 Bom. 37 = A.I.R. 1922 Bom. 347. 

——S. 114—Death—Order of—Presumption. 

The ordinary presumption is that the elder man 
died first. 18 Ind. Cas. 814 (Cal.). 

(12) Debtor and creditor. 

-S. 114—Debtor and creditor—Payment towards 

principal on certain date—Payment of interest up to that 
date—Presumption. 

The fact that a certain sum is paid towards the prin¬ 
cipal on a certain date does not justify the conclusion 
that interest up to that date has been paid. In fact, 
it is not a matter of presumption or inference at all. 
I.L.R. (1950) 2 Assam 137 = A.I.R. 1950 Assam 216. 

(13) Decree for cess at one rate. 

-S. 114— Decree for cess at one rate—Rate at 

which tenant is to pay in subsequent years ; See 28 
C. 109. 


(14) Dedication. 

-S. 114—Dedication—Temples in Malabar. 

In the greater part of the Madras Presidency, where 
private temples are practically unknown, the presump¬ 
tion is that temples and their endowments form public 
charitable trust. But in Malabar, there is no presump¬ 
tion one way or the other. A.I.R. 1934 P.C. 230 = 
11 O.W.N. 1150 = 40 M.L.W. 428 = 61 I.A. 405 = 
1934 M.W.N. 1055 = 67 M.L.J. 788 = 58 Mad. 91 
= 60 C.L.J. 344 = 39 C.W.N. 518=4 A.W.R. 425 = 
151 Ind. Cas. 329 (P.C.). 

-S. 114—Dedication. 

Where for a number of years, prayers were offered 
by the public in a mosque close by tomb, and an annual 
uras attended by momins had been regularly held, the 
mosque and the tomb must be presumed to have been 
duly dedicated and to have become wakf by user and 
this presumption might fairly be extended to other 
buildings and lands enclosed within the compound wall 
which might be regarded as appurtenant to the tomb. 
A.I.R. 1934 Bom. 257 = 36 Bom. L.R. 526 = 152 Ind. 
Cas. 50. 


(15) Deposit or loan. 

-S. 114—Deposit or loan—Remittance of money. 

Where money is remitted to a person there is no 
presumption that the transaction was on of deposit 
and not of loan. 107 Ind. Cas. 290 = A.I.R. 1928 
Mad. 499. 

-S. 114—Deposit or loan. 

Where there is a doubt as to whether a transaction 
amounts to a loan or a deposit the presumption is 
that it is a deposit and not a loan. (1916) 1 M.W.N. 
206 = 19 M.L.T. 237 = 34 Ind. Cas. 347. 

(16) Discharge. 

-S. 114—Discharge—Debt—Absence of demand. 

If a money-lender has allowed a ■ debt to remain 
outstanding for a very long period without obtaining 
some document or security for it and without at any 
time demanding payment, the presumption is that the 
debt has been paid off. 22 O.C. 335 = 6 O.L.J. 585 
= 54 Ind. Cas. 95. 

-S. 114—Discharge—Mortgage—Redemption—Proof 

of. 
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The Court is entitled to take into consideration 
as evidence the fact that on a particular date a parti¬ 
cular sum was paid by the mortgagor to the mortgagee 
and this coupled with the fact that the mortgagor was 
put into possession of the property and has continued 
in possession of it, is good evidence upon which the 
Court might base its finding that the mortgage has been 
redeemed. 54 Ind. Cas. 117 (All.). 

-S. 114—Discharge—Delay—Presumption—No de¬ 
mand by mortgagee for 36 years. 

A long delay in making a demand for the money due 
under a mortgage coupled with other circumstances 
may throw the onus on the mortgagee of showing that 
debt was real and existing at the date of the suit. 46 
Ind. Cas. 806 (Nag.). 

-S. 114 —Discharge—Presumption—Mortgage bond 

not sued on for a long time—Discharge. 

Where an unregistered mortgage bond written by 
plaintiff’s servant who was also the vendor of the 
stamp and attested only by a cousin and partner of the 
plaintiff, was not sued on for 30 years, held, the onus 
is heavily on the plaintiff to prove, not only execution 
and consideration of the bond but that it was still un¬ 
paid. 46 Ind. Cas. 657 (Nag.). 

(17) Distraint—Legality. 

-S. 114—Distraint, legality of—See 25 M. 729. 

(18) Document. 

-S. 114—Document—Attestation. 

T.P. Act Section 59.—A mortgage deed was executed 
by a purdanashin lady, the attesting witnesses being 
on one side of a purda and the lady on the other. Her 
son took the deed of the lady behind the purda and 
came back with it signed after which it was attested. 
Held, that though the attesting witnesses did not see 
the lady sign the document, there could be no doubt 
that they were satisfied by the son that the deed was 
signed by the mother, and that therefore the deed was 
properly attested. 14 C.W.N. 165 = 3 Ind. Cas. 311. 

-S. 114—Documents—Creation of title—Old docu¬ 
ment—Conduct of parties may negative creation of 
title. 

Assuming that a document which is produced appa¬ 
rently from proper custody, was executed, still, if 
there are circumstances which show that it was not 
acted upon as one would have expected, a document 
of that nature to be acted upon, the presumption as 
to the title created by such document falls down. 77 
Ind. Cas. 472 = A.I.R. 1923 Bom. 293. 

-S. 114—Document—Date of execution. 

There is a presumption that a document was exe¬ 
cuted on the date it bears. 6 O.L.J. 668 = 54 Ind. 
Cas. 846. 

-S. 114—Document—Date of execution of deed. 

It is a general though not a conclusive presumption 
that a document was made on the day of the date it 
bears. 44 Cal. 662 = 1 P.L.W. 425 = 5 L.W. 711 
= 32 M.L.J. 425 = 21 C.W.N. 585 = 21 M.L.T. 344 
= 15 A.L.J. 382 = 25 C.L.J. 508 = 19 Bom. L.R. 4?4 
= (1917) M.W.N. 473 = 44 I.A. 172 = 40 Ind. Cas. 
242 (P.C.). 

-S. 114 —Document—Execution—Promissory note 

by adult person of understanding—Presumption of due 

execution. 

Ordinarily when a man sui juris and of understanding 
signs a document, such as a promissory note, after it 
is written up, and the same is produced from proper 
custody it is reasonable to apply the presumption under 
S. 114, Evidence Act, in favour of the person relying 
upon h and to call upon the pers&n who impuans it 
to prove the special circumstances which invalidate it 
When there is no plea of fraud or undue influence 


in the matter of the signature to the document, and 
his only pica of denial of execution is found against it 
must be held that the instruments is not only duly 
signed but also duly executed by him. 53 Mys. H.C.R, 

1 = 28 Mys. L.J. 66. 

_S. 114—Document—Execution— Ignorant and illi¬ 
terate persons executing document—Presumption under 
S. 114, if can be drawn. 

The usual presumption arising under S. 114, cannot 
be drawn, in cases of documents executed by igno¬ 
rant and illiterate persons who are likely to be domi¬ 
nated by the will of others. A.I.R. 1939 Nag. 78 = 
1938 N.L.J. 459 = I.L.R. (1939) Nag. 160 = 180 
Ind. Cas. 443. 1 

- S. 114 —Document—Execution. 

It would be a serious thing to hold that execution 
cannot be proved except by direct evidence. A.I.R. 
1938 Nag. 152 = I.L.R. (1938) Nag. 333 = 176 Ind. 
Cas. 315. 

- S. 114—Documents—Execution. 

The execution of a pro-note by an illiterate woman 
was held proved, on the evidence of one respectable 
witness who was opposed by another witness, where 
the latter was suspected to be false. 22 M.L.W. 8 
= A.I.R. 1925 P.C. 47 (P.C.). 

-S. 114—Documents—Existence of. 

It is a wrong presumption to hold that the mort¬ 
gagee has only to allege that the original instruments 
is lost and if the Court comes to the conclusion that 
there was a mortgage, the mortgagee is relieved from 
the duty of affirmatively making out the terms of the 
contract, because the Court may presume that any 
contract which they set up is true. 30 M.L.W. 1045 
= A.I.R. 1930 Mad. 65 = 57 M.L.J. 789. 

- S. 114—Documents—Foreign record—Copy of. 

True copy of deposition recorded in Court in Cutch 
—Copy certified to be true by a higher officer of the 
State than the trial Judge, but not by the Political 
Agent, presumption arises that the document is true 
copy. 

Held, further that under S. 114 a presumption 
would arise that the copy was a correct copy of the 
record of the deposition as recorded by or under the 
supervision of the Judge who tried the suit. The fact 
that the certificate as to its being a true copy is given 
by a higher officer of the State than the trial Judge 
would really be an additional reason for accepting 
its authenticity, and, there is no reason to suppose 
that the mode of certificate, viz., true copy, is not the 
one ordinarily in use in Cutch just as it is in British 
India. 113 Ind. Cas. 313 = 30 Bom. L.R. 1519=* 

A.I.R. 1929 Bom. 24. 

* 

- S. 114—Documents—Foreign school certificate. 

School-leaving certificate in a State and that in 
British India are similar. 99 Ind. Cas. 307 = 50 Bom 
716 = 28 Bom. L.R. 1225 = A.I.R. 1927 Bom. 11. 

S. 114—Documents—Genuineness. 

Where a document is on plain paper unstamped 
and unregistered and such as has never seen the light 
ot the day till it was filed and it has been shown that 
there were occasions when if genuine it should have 
been produced but was not produced the presumption 
is that the document is not genuine but a forged one. 
123 Ind. Cas. 640 = A.I.R. 1930 Pat. 78. 

*S- 114—Document— Sale — Contract agamst 

covenant tor title shows document to be genuine. 

Where after the completion of the sale-deed a 
v'so was added that, if any one claimed the land and 
thi purchaser was deprived of it, he would not be 
entitled to a refund of the purchase money from the 
seller, and would have to bear the expenses of any Dti" 
gation that may take place, 
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Held, such a stipulation would not have been added 
if the sale was not a genuine one. 69 Ind. Cas. 409 
- A.I.R. 1923 Lah. 31. 

-S. 114—Documents—Insured cover. 

The mere fact that a cover insured for a certain 
amount is sent, raises no presumption in law that that 
cover contains the necessary amount of Government 
currency notes. 83 Ind. Cas. 993 = 21 A.L.J. 865 
= 5 L.R.A.Cr. 15=26 Cr.L.J. 209 = A.I.R. 1924 
All. 205. 

-S. 114—Document—Signature on document—Pre¬ 
sumption as to its execution. 

The mere fact that a document is proved to bear a 
certain signature and that it comes from proper cus¬ 
tody ought to be enough to raise an inference that 
it was signed with the intention of execution.- It is a 
common course of human conduct. This presumption 
is, however, rebuttable. A.I.R. 1938 Nag. 152 = I.L.R. 
(1938) Nag. 333 = 176 Ind. Cas. 315. 

-S. 114—Documents—Knowledge of contents. 

Ordinarily the presumption is that if a person signs 
a document, he must be deemed to have agreed to all 
that is written thereon. 112 Ind. Cas. 843 = A.I.R. 

1929 Lah. 203. 

-S. 114—Documents—Lease of wakf property. 

Where a lessee of a wakf property prima facie proves 
a heritable right in the tenure at a fixed rate an assump¬ 
tion that the grant was originally lawful can be made. 
123 Ind. Cas. 722 = 32 Bom. L.R. 633 = 34 C.W.N. 
462 = 1930 A.L.J. 377 = 51 C.L.J. 345 = A.I.R. 

1930 P.C. 103 = 58 M.L.J. 641 (P.C.). 

—-—S. 114—Documents—Mortgage. 

When it is proved that the executant put his signa¬ 
ture in the presence of the attesting witnesses it was 
almost certain that the attesting witnesses also put 
their signatures in the presence of the executant. The 
circumstances of the case warrant the application of 
the maxim “ Omnia praesummtur rite et solemniter esse 
acta donee probetur in contrarium ” and the deed must 
be considered as validly attested. A.I.R. 1930 Nag. 
273 = 124 Ind. Cas. 453 = 13 N.L.J. 138 = 26 N.L.R. 
277. 

•-S. 114—-Documents—Mortgage. 

Mortgage having option to call in whole amount 
of principal and interest, in case of default, before 
due date—Amounts paid towards principal and inte¬ 
rest in default, but before due date—Presumption is 
that mortgagee exercised the option. 107 Ind. Cas. 
650 = A.I.R. 1928 Mad. 637. 

-S. 114—Documents—Order of resumption. 

There is no law which requires a resumption of 
saranjam to be reduced to writing. The actual order 
of resumption therefore need not be produced in evi¬ 
dence. Such resumption can be proved under S. 114, 
Evidence Act and S. 91 will not govern such cases. 
115 Ind. Cas. 369 = 30 Bom. L.R. 1463 = 53 Bom. 
12 = A.I.R. 1929 Bom. 14. 

H4—Document—Presumption. 

An ordinary sane person would have the final terms 
of a written document read over before accepting the 
deed and, therefore, when the executants are men of 
considerable experience it would require very strong 
evidence to convince a Court that the deed was signed 
without being read over. 117 Ind. Cas. 566 = A.I.R. 
»29 Rang. 39. 

— -S. 114—Document—Presumption. 

Documents is presumed to be duly stamped until 
contrary is proved. 1932 M.W.N. 432. 

H4— Documents —Priority—When date is same, 
Where more documents than one bear date on the 
same day they are presumed to have been executed 
»n the order necessary to effect the purpose for which 

8—F. Y. D.—42 


they were executed. That is, it might be presumed 
that persons who are presumed to know the law 
observed it and that, when two acts are done on the 
same day, the one necessary to be done first to give 
the other validity was, in fact, done first. 

But where a sale-deed in respect of property under 
the management of the Collector in execution, of a 
decree, has been executed and deposit in Collector’s 
Court, sufficient to satisfy the decree is made on the 
same day, but it is found that the sum out of wnich 
the deposit was made was obtained at the time of the 
registration of the sale-deed, it cannot be presumed, 
in the absence of any reliable evidence to the contrary, 
that the deposit was made before the sale. 118 Ind. 
Cas. 865 = 12 N.L.J. 86 = A.I.R. 1929 Nag. 257. 

-S. 114—Documents—Validity. 

Where a person executing a deed required by law 
to be registered is of full age when appearing before 
the Registrar, and admits the execution of liic deed, 
the presumption is that the transaction to which the 
deed relates is valid. A.I.R. 1930 All. 605 = 128 Ind. 
Cas. 433. 

(39) Failure to cross-examine. 

-S. 114—Failure to cross-examine. 

When no evidence at all has been tendered by a 
party on whom the onus of proof lay and no request 
has been made for the cross-examination of the oppo¬ 
site party, it cannot be held that the theory, in respect 
of which the onus clearly lay upon the party, was esta¬ 
blished merely by the failure of the opposite party to 
offer himself for cross-examination. A.I.R. 1941 
Mad. 704 = 53 M.L.W. 518-= I.L.R. (1941) Mad. 
840 = (1941) 1 M.L.J. 605 = 1941 M.W.N. 400 = 
198 Ind. Cas. 843. 

-S. 114—Failure to cross-examine—Accused putting 

forth witnesses on his behalf—Prosecution not cross- 
examining them—Evidence to be utilised against the 
party not cross-examining. 

Where a party does not choose to cross-examine 
the evidence of a witness examined against him, then 
the evidence of such a witness is ordinarily utilised 
against that party, and in a case where there were four 
witnesses examined on behalf of the accused but not 
cross-examined on behalf of the prosecution. 

Held , that the evidence of the witnesses must be 
accepted, as thev were not shaken by the prosecution. 
A.I.R. 1934 Oudh 424 = 11 O.W.N. 1035 = 35 Cr.L.J. 
1278 = 151 Ind. Cas. 288. 

-S. 114—Failure to cross-examine. 

A Court cannot presume that a document is proved 
simply because the opposing counsel refuses to cross- 
examine the witness; the counsel can wait until the 
Court gives a ruling. 39 Cal. 245 = 16 C.W.N. i •' 
= 13 Ind. Cas. 577. 

(20) Foreign Law. 

-S. 114—Foreign law—Presumption in the absence 

of proof. 

It lies on him who asserts it to prove that the law 
of the foreign State differs from ours and in the absence 
of such proof it must be held that no difference exists 
except possibly so far as the law here rests on the speci¬ 
fic Acts of the Legislature. 8 Bom. L.R. 525 = 30 
Bom. 578. 

(21) Grant. 

-S. 114—Grant—Resumption—Presumption in the 

case of grant of land. 

Where no evidence that the grant of land for services 
is on record there the presumption is that it is for past 
and future services and therefore the land is not 
resumable. 18 Bom. L.R. 695 = 35 Ind. Cas. 860. 
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(22) Handwriting. 

-S. 114—Handwriting—Document writer, if can be 

assumed to be able to write in different ways. 

It cannot be assumed that a habitual document 
writer would be either inclined or able to write in diffe¬ 
rent wavs or to initate the handwrting of others. 
36 Mad.'159 = 11 M.L.T. 93 = 22 M.L.J. 270 = (1912) 
M.W.N. 125 = 13 Cr.L.J. 226 = 14 Ind. Cas. 418. 


(23) Hindu Law. 

-S. 114—Hindu Law—Adoption—Ceremonies, pre¬ 
sumption of—Adoption 45 years ago. 

When a person has, for nearly half a century, en¬ 
joyed the status of an adopted son, and has been treated 
as such all his life, it is not possible to get witnesses 
who were actually present at the time and could depose 
to the performance of the ceremony. In such circum¬ 
stances, in the absence of anything to indicate the 
contrary, it must be presumed that all the requisite 
ceremonies were duly performed. A.I.R. 1937 Lah. 
626 = I.L.R. (1938) Lah. 173 = 175 Ind. Cas. 746. 

—.—S. 114—Hindu Law—Adoption—Datta Homa—Pre¬ 
sumption of performance. 

When an adoption has not been challenged by any 
member of the family for 48 years though definite 
evidence is not forthcoming to prove that the Dana 
Homa had been performed at the time adoption took 
place, it is permissible to presume from the fact, that 
the adoption had not been challenged for such a long 
period, that if the ceremony was necessary, it must 
have been performed. 80 Ind. Cas. 1041 = 46 All. 
59 = A.I.R. 1923 All. 176. 


-S. 114—Hindu Law—Adoption—Authority alleged 

to be given 100 years before suit—No direct evidence— 
Presumption from conduct of members. 

In the case of a dispute as to the authorisation 
of a Hindu widow to adopt a son to her deceased hus¬ 
band, when the authorisation, if ever given, was given 
almost a hundred years before the date of the suit, 
the absence of direct evidence on the point is not con¬ 
clusive. The question in such a case is whether it 
can be presumed, as a fair matter of inference from 
established facts that the lady must have had authority 
to make the adoption, that her authority to do so was 
known and recognised in the family and that it could 
safely be inferred from the conduct of the members 
of the said family. 76 Ind. Cas. 601 = 18 A L I 
473 = 42 All. 382. ' 

-S. 114—Hindu Law—Alienation by father—Justify¬ 
ing necessity. 

There is no presumption that an alienation by a 
Hindu father of a family property was for iuslifvine 
necessity. 4 Bom. L.R. 587. J * 8 


-S. 114—Hindu Law—Blending. 

Although the Hindu Law recognises ‘ blending ’ and 
attaches such blending, legal consequences, vet there 
is no presumption in favour of blending. The nre 
sumption if any, can only be one of fact "to be drawn 
m l*Sht of all surrounding circumstances and in 
accordance with what is described in S. 114 Evidence 
a »common course of human conduct AIR 
1938 Mad. 136 = 1937 M.W.N. 835 = 46 ' M L W 
576 = (1937) 2 M.L.J. 906 = 176 Ind. Cas 542 ‘ 

—S. 114—Hindu Law—Business carried on by one 
coparcener how far family business. y 

There is no presumption that a business carried 
968 = 27 B P 15L ner ,S * V bUS, ' Dess - 4 Bom L R 

—-S. 114-Hindu Law Disqualification from inherti- 
The presumption of Hindu Law is amine .• 
4CX OI J. a 323. ,he ° nUS iS UP ° n Wm who ^ks to exdudc: 


-s. 114—Hindu Law— Manager litigating in respect 

of joint famiiy property — The presumption is that he 
represents his family. A.I.R. 1940 Mad. 636 = 51 
M.L.W. 386 = 1940 M.W.N. 144. 

-S. 114—Hindu Law—Manager. 

The elder of two brothers would as such be presumed 
to be the head or the manager of the family in the 
absence of any positive evidence to the contrary. 71 
Ind. Cas. 737 = A.I.R. 1923 Lah. 135. 

-S. 114—Hindu Law—Manager. 

Suit to set aside sale by manager of joint family— 
Nine-tenths of consideration found binding—Court 
can presume the binding nature of the balance also. 
1922 M.W.N. 719 = 16 M.L.W. 595 = A.I.R. 1923 
Mad. 120. 

-S. 114—Hindu Law. 

The legal presumption is that a Hindu family is 
joint and"hence it is for the paity alleging separation 
to prove it. 95 Ind. Cas. 774 = 13 O.L.J. 744 = A.I.R. 
1926 Oudh 511. 

——S. 114—Hindu Law—Partition—Hindu joint family 
—Presumption of union—Rebuttal. 

Definition of shares in village records is not suffi¬ 
cient to rebut the presumption of union and jointness 
in a Hindu family. 42 All. 368 = 7 O.L.J. 48 = 2 U.P. 
L.R. 37 = 38 M.L.J. 521 = 23 O.C. 1 = 18 A.L.J. 
532 = 22 Bom. L.R. 596 = 28 M.L.T. 5 = 56 Ind. 
Cas. 306 (P.C.). 

—S. 114—Hindu Law—Partition—Separation. 

Entries in revenue papers defining shares separate 
residence, institution of suit, altogether go to prove 
division. 4 O.L.J. 124 = 39 Ind. Cas. 433. 


24. Human conduct. 


-S. 114—-Human conduct—Man having two-wives— 

Presumption. 

Whenever a man marries a second time while the 
first wife is alive there is no irrebuttable presumption 
that the man is in the grips of the second wife. When¬ 
ever a man has two wives it cannot be presumed that 
the second wife is all evil and the wrecker of the life 
of the first wife. There arc cases in which the first 
wife so treats her husband as to drive him into con¬ 
tracting a second marriage. The question has to be 
decided on evidence in each case. A.I.R. 1944 All. 
104 = 1944 A.L.J. 103 = 1944 A.W.R. (H.C.) 79 = 
I.L.R. (1944) All. 141 = 214 Ind. Cas. 135. 

S. 114—Human conduct—Point not raised —Infe¬ 
rence is that it is not tenable. 

Where a point could have been obviously taken 
before the Court for the decision of a suit and that 
point has not been taken, the natural inference is that 
* , rP 0,nt was no * taken because it was not tenable. 
A. ,IL 1942 Bom. 321 = 44 Bom. L.R. 752 = 203 
Ind. Cas. 459. 


114—Human conduct—Ouster—Abandonment 
The Evidence Act requires rules of commonsense 
n e applied to the consideration of cases and that the 
abandonment on the part of the departing brothers of 
any claim that they might have had to the property 

71 , P re sumed under S. 114. A.I.R. 1941 Rang. 
111 = 195 Ind. Cas. 234. 


’ ,-V -AUBUill WHICH 

T? 1 ?.,, ourt fy defendant after institution of suit 
redible explanation—Inference that they would 
supported plaintiff’s case. 

7° f r ? dibIe explanation has been given 

^ii e n da u nt bas not Produced the account b 

taidi.Hon b ? e 5, take - n out . of Court by him afte 

the r>thl? n *°/ is a legitimate comme: 

wSSJS K ,d i lf thesc account books had 
produced by the defendant, they would have supp< 
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the case of the plaintiff. A.I.R. 1940 Cal. 33 «= 70 
C.LJ. 355 = 44 C.W.N. 114 = 188 Ind. Cas. 761. 

114 —Human conduct—Part of share in village 
sold No presumption that corresponding share of ven¬ 
dor’s house is also sold. 

When a part of a share in a village is sold, no pre¬ 
sumption arises that similar share of the house of the 
vendor standing on the share is also sold, though such 
presumption arises when the whole share is sold and 
nothing is reserved. A.I.R. 1940 Oudh 118 = 1940 
O.W.N. 13 = 1940 R.D. 13 = 15 Luck. 288 = 185 
Ind. Cas. 373 (1). 

—* — S. 114 —Human conduct—Number of letters pro¬ 
duced -Inference that they are forged, if can be drawn. 

Where a person produces a great number of letters 
purporting to have been written by a person who is 
dead, the suggestion that the letters are forged is inhe¬ 
rently improbable for thereby lie would be exposing 
himself to a greater risk of discovery. A.I.R. 1939 
Cal. 244 = 68 C.L.J. 416 = 180 Ind. Cas. 445. 

-S. 114 —Human conduct. 

Where an owner as a result of notice by the Muni¬ 
cipality promptly removes an alleged encroachment, 
on one side of the house without protest that docs not 
justify any presumption relating to the encroachment 
on the other side also. 19 N.L.J. 285. 

~7 S* # H4—Human conduct--Some of the accused 
absconding—Inference. 

Ordinarily, the fact that an accused absconds is not 
regarded as indicative of his guilt. But where, in a 
rioting case, a very large number of persons must have 
taken part in the attack upon murdered men and only 
eight men out of the 72 that were challenged absconded, 
it is a fair inference to draw that they absconded due 
5® » consciousness of guilt. A.I.R. 1934 All. 776 = 
35 Cr.L.J. 919 = 4 A.W.R. 191 = 149 Ind. Cas. 210. 

—-S. 114 —Human conduct. 

Pieces of silver of size of rupee and counterfeit of 
rupees of same year found concealed in room in accused’s 
possession : 

Hdd, that the circumstances created a presumption 
oi guilt that the accused was in possession of the coins 
, r ^H, dulent, y or w >th intent to commit fraud. A.I.R 
1933 Oudh 85 = 9 O.W.N. 1198 = 34 Cr.L.J. 545 (2)’ 
= 143 Ind. Cas. 152. 

— -S. 114— Human conduct. 

Theft of property from a store house—Accused in 

P°|^ e ^ lon of false key of the store house : 

Held, that mere possession of key does not raise a 

presumption against the accused. A.I.R. 1931 Sind 

154 = 33 Cr.L.J. 106 = 135 Ind. Cas. 267. 

• 

——-S. 114 —Human conduct. 

Concealment of motive gives rise to a presump¬ 
tion under S. 114, that there is one which cannot be 
avowed. 121 Ind. Cas. 175 = A.I.R. 1930 Sind 135. 

\ *14—-Human conduct—Plaintiff’s delay in bring- 

n 8 ’Defendant prejudiced—Presumption. 

, Where the long delay of the plaintiffs in bringing 
tne suit has prejudiced the defendants and has prevented 
tnem trom bringing the best evidence that would other¬ 
wise nave been available to them, the tendency of the 
v-ourt must invariably be to make an inference against 

8°.°d cause is shown and the Court 
Importance to such presumption 
i am*? a ^credibility of the evidence actually given. 

JiJ *1 V A- 1 *- 1924 P.C. 137, foil. 118 Ind. 
Cas. 154 = A.I.R. 1929 All. 561. 

114—Human conduct—Deliberate default in 
payment of revenue. 

thfilinS 0 default in the payment of revenue with 

hranSTu » hat propcrt y ray be sold free of encum¬ 
brances is a common device to defraud mortgagees, 


and it is obviously essential to the success of that device 
that the purchaser should be a mere bennmidsr for 
the defaulter, since no man is likely to allow his pro¬ 
perty to be sold for an inadequate price except to him¬ 
self or to some person representing him. When there¬ 
fore it is proved that this device has been adopted, 
there is a fair initial presumption under S. 114 that 
the purchaser represented the defaulter. 105 Ind. 
Cas. 258 = 5 Rang. 458 - A.I.R. 1927 Rang. 289. 

-S. 114—Human conduct. 

Ordinary care should be deemed to have been taken 
in every case. Negligence cannot be presumed. 80 
Ind. Cas. 920 = A.I.R. 1925 Nag. 68. 

-S. 114—Human conduct. 

Where a person is at liberty to stop something being 
done in his house and is proved not to do so the pre¬ 
sumption is that he is an accessory to the doing of 
that thing and he may be held to be in possession of 
the materials used in the doing of it. 86 Ind. Cas. 
707 = 26 Cr.L.J. 851 = A.I.R. 1925 Oudh 684. 

-S. 114 —Human conduct—Suit against Railway— 

Exception not pleaded—Contrary should be presumed. 

Where the plaintiff had expressly described his claim 
as one of compensation for non-delivery and the defen¬ 
dant had not pleaded that the goods had been lost. 

Held, that the plaintiff’s case would rest upon the 
presumption that the goods were still in the possession 
of the railway company. 74 Ind. Cas. 431 =4 P.L.T. 
443 = A.I.R. 1924 Pat. 25. 

-S. 114—Human conduct. 

Where the son as reversioner gave consent to a gift 
by the mother in favour of the grandson after his insol¬ 
vency the consent was held not to be bona fide. 74 
Ind. Cas. 113 =21 A.L.J. 77 = 45 All. 260 = 4 L.R.A. 
(Civ.) 70 = A.I.R. 1923 AH. 190. 

-S. 114—Human conduct. 

Where by taking over the sale and paying the full 
price, a co-owncr has waived his own claim to sue 
such action on the part of the co-owncr is presumptive 
evidence that the sale by another co-owner was not 
bad for want of necessity. 77 Ind. Cas. 475 ■- A.I.R. 
1923 Lah. 502. 

—-—S. 114—Human conduct—Laches—Delay in filing 
suit for dower—Relinquishment cannot be presumed. 

Procrastination is the usual habit of litigants and 
where the parties are closely related, there must be 
constant talk and hope of settlement with the inter¬ 
ference of relations or neighbours, who would like to 
get credit if not money, by taking sides. These are 
all circumstances which would lead to delay in filing 
a suit and it cannot be urged that relinquishment is 
the on’y possible inference of delay. 66 Ind. Cas. 
448 = 8 O.L.J. 528 = A.I.R. 1922 Oudh 165. 

-S. 114—Human conduct. 

Waiver may be evidenced by conduct inconsistent 
with the continuance of the rights waived. 64 Ind. 
Cas. 461 (Nag.). 


25. Husband and wife. 

-S. 114—Husband and Wife—Joint Hindu family— 

Property standing in wife’s name. 

There is no presumption that where a property 
stands in the name of a Hindu wife, it really belongs 
to the husband. To uphold such a presumption it 
is necessary for the person who wants to make out 
that the property is not the property of the wife in 
whose name the document stands to establish that the 
money for purchase came from the husband. 98 Ind. 
Cas. 660 = 38 M.L.T. 153 - A.I.R. 1927 Mad. 194. 

-S. 114—Husband and wife. 

Gift of money in the hands of a stranger by a husband 
to wife. Subsequent receipt of money by husband— 
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Presumption is that he received it for his wife. 4 Bom. 
L.R. 180 = 26 B. 577. 

26. Interpretation. 

-S. 114—Interpretation—Ambiguity. 

If there is anv ambiguity in an order that which the 
law required to’bc done should be deemed to have been 
done. 5 C.W.N. 153 = 11 M.L.J. 65 = 3 Bom. L.R. 
78 = 23 A. 220 = 28 I.A. 28 (P.C.). 

-S. 114—Interpretation.—“ May presume ” in S. 114 

effect of. . 

The words ‘ may presume’ in S. 114, leave it to the 

Court to make or not to make the presumption, accord¬ 
ing to the circumstances of the case ; and the pre¬ 
sumption, when made, is rebuttable. A.I.R. 1943 
F.C 75 = I.L.R. (1943) Kar. (F.C.). 103 (Sup.)= 1943 
M WN. 612 = (1943) 2 M.L.J. 468 = 24 P.L.T. 332 
= 48 C.W.N. (F.R.) 1 = 45 Cr.L.J. 341 = 10 B.R. 394 
a 1944 F.C.R. 1=211 Ind. Cas. 241 (F.C.). 

27. Knowledge of date of birth. 

-S. 114—Knowledge of date of birth. 

An European may be presumed to know his own 
birth-day as a matter of course but there is no such 
presumption in the case of Hindus of the Nattukottai 
Chc'/ti class. (1916) 1 MAV.N. 208 = 3 LAV. 210 
= 33 Ind. Cas. 969. 

28. Know! edge of 1 aw. 

-S. 114—Knowledge of law—Presumption. 

Though under the Hanafi Law, the ignorance of 
law is as much excusable as the ignorance of fact, yet 
the presumption is that a Hanafi who is brought up 
in a Mahomcdan country, knows the laws that govern 
him. 8 A.L.J. 953 = 7 Ind. Cas. 820. 

-S. 114—Knowledge of law—Transaction involving 

statutory obligation. 

A person entering into a transaction involving a 
statutory obligation must be presumed to have impliedly 
agreed to submit to that obligation. 10 N.L.R. 81 = 
26 Ind. Cas. 601. 


29. Landlord and tenant. 

-S. 114—Landlord and tenant—Rent—Enhanced 

rate—Payment for long time. 

Where a tenant has been paying enhanced rent for 
a scries of years in respect of garden crops, the Court 
may presume a contract supported by consideration 
to pay rent at that rate. 42 Mad. 75 = (1919) M.W N 
161 = 36 M.L.J. 320 = 50 Ind. Cas. 616 (F.B.). 

30. Legal origin to existing facts. 

-S. 114—Legal origin to existing facts. 

Court can presume a contract to pav the hicher 
rate and a legal origin and consideration therefor from 
long continued payment of highei rate. 42 Mad. 475 
ret. on 120 Ind. Cas. 743 = A.1R. 1930 Mad. 339. ' 

--S. 114—Legal orgian to existing facts—Court’s 

duty. See Escheat. 6 Bom. L.R. 43 = 28 B. 276. 


31. Liquor—Possession. 

-S. 114—-Liquor—Possession of full bottles of wine 

The possession of full bottles of wine in a person’ 
house when the number of bottles is less than tin 
allowed by law does not raise the presumption that th< 
bottles were for sale. U.B.R. (1911) 1 and 96 - r 
Cr.L.J. 424 = 14 Ind. Cas. 968. ’ 


32. Longstanding transaction. 

;-S- 114—Longstanding transaction—Valid itv 

bow far rightly executed. J 

A longstanding transaction must be presumed 
have been in all respects rightly executed or leg 


done in the absence of evidence to the contrary. 4 
Bom. L.R. 893. 

33. Lost grant. 

-S. 114—Lost grant—Easement. 

Where a Zamindar has been using the water of a 
channel for irrigating his lands from the time of the 
permanent settlement* the Court may presume from 
long possession and enjoyment a right to use the water 
free of charge. Though an actual grant of a easement 
is not discovered or proved, it will be presumed. 46 
I.A. 302 = (1919) MAV.N. 775 = 37 M.L.J. 724 = 
18 A.L.J. 1 =11 L.W. 204 = 2 U.P.L.R. (P.C.) 33 
= 54 Ind. Cas. 154 (P.C.). 

-S. 114—Lost grant—Easement. 

The presumption of a lost grant can be drawn only 
where the enjoyment of the easement cannot be other¬ 
wise accounted for. 50 Ind. Cas. 933 (Cal.). 

-S. 114—Lost grant—Easement. 

The presumption of a lost grant arises out of the 
strong desire of the Court to find a legal origin for an 
ancient and uninterrupted user. The right must be 
one which could have been the subject of a grant. 
42 Bom. 288 = 20 Bom. L.R. 398 = 45 Ind. Cas. 448. 

-S. 114—Lost grant—Presumption—Immemorial 

enjoyment of a right—Government. 

Where a right has been enjoyed from time immemo¬ 
rial, a legal origin therefor, such as a contract or a 
grant must be presumed. Where a grant is made by 
the Government of a right irrespective of the use the 
grantee might make of it. the presumption is that it 
is a free grant. 14 M.L.T. 131 =20 Ind. Cas. 804. 

-S. 114—Lost grant—Enjoyment of tank. 

Plaintiff claimed to be hereditary trustees of a.village 
pond (common property of the villagers) and piayed 
for a declaration that as such they had right to look 
after the conservancy of the tank and for an injunction 
restraining defendants from molesting them in their 
enjoyment of it. The following acts were relied on by 
plaintiffs in support of their claim : (1) that they and 
their ancestors had been maintaining and conserving 
the tank at their cost ; (2) that they built at their cost 
a flight of steps sluices and had been cleaning it, repair¬ 
ing and strengthening the bunds ; (3) enjoying the fruits 
of the trees on the banks and (4) that the occupants 
of the houses on the bunds constructed them with 
the leave of the plaintiff’s ancestors : Held, that the 
above acts were not sufficient to sustain the plaintiff’s 
right as trustees, and the presumption of a lost grant 
could not be made in plaintiff’s favour. 34 Mad. 323 

= (1910) M.W.N. 576 = 8 M.L.T. 368 = 8 Ind. Cas. 
114. 


■ 


One 


■S. 114—Marriage—Breach of contract to marry—• 
-party interned during the War and unable to com¬ 
municate with other—Rescission cannot be presumed. 

In certain circumstances, silence, absence, conduct 
oi expressions in letters may be amply sufficient to 
lead a Court of Law to conclude that a contract of 
marriage was dissolved by agreement of both parties. 

But where circumstances were altogether extraordi- 
[J ai Vli tha * the parties were entangled and embarrassed 
^ docilities not of their making but by war breaking 
out and one of the party being interned during the war 
bU £ g /i u ! pected as German subject, 

i u 1 cven then to prove that this contract was 
escindcd by mutual agreement is a burden of which 
the respondent must discharge himself. If he does not 

TnrP r\ e h o£) ust ™ ake amends to the other party. 89 

3oVwM 8 ol 0 =2 A aW ’ N - 695 = 22 M.L.W. 726 ~ 
30 C.W.N. 248 = A.I.R. 1925 P.C. 194 (P.C.), 
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-S. 114—Marriage—Cohabitation for long period. 

Where the parties constantly, openly and continu¬ 
ously lived and cohabited together for several years 
and had several children and were regarded and recog¬ 
nized as man and wife by their relations and friends, 
these facts, in the absence of countervailing circum¬ 
stances afford clear and conclusive evidence of marri¬ 
age under S. 114, Evidence Act. A.I.R. 1943 Cal. 
76 = I.L.R. (1942) 2 Cal. 299 = 75 C.L.J. 301 = 46 
C.W.N. 729 = 205 Ind. Cas. 344. 

-S. 114—Marriage—Presumption of legal marriage. 


A presumption of a legal marriage having taken 
place may arise from the fact of two persons living 
together over a long period and being regarded by 
their neighbours and friends as husband and wife, but 
such a presumption has no application where it is not 
possible to have a legal marriage between the parties 
and an irregular union cannot be tuined into a marriage 
by any amount of ceremonies or by any subsequent 
enactment. A.I.R. 1942 All. 175 = 1942 A.L.J. 179 
= I.L.R. (1942) All. 259 = 1942 A.W.R. (H.C.) 84 (2) 
= 200 Ind. Cas. 269. 

S. 114—Marriage—Presumption of validity. 


Ordinarily, if the circumstances can justify such a 
course the presumption should be in favour of validity 
of marriage. A.I.R. 1934 Lah. 550 = 37 P.L.R. 380 
= 151 Ind. Cas. 508. 

■S. 114—Marriage—Presumption of—Mere co¬ 


habitation. 

A legal marriage cannot be inferred from mere co¬ 
habitation when the actual fact of an earlier marriage 
is proved, and merely because a person has been 
living with the wife of another, no presumption arises 
that she was first divorced by her husband. A.I.R. 
1932 Sind 137 = 26 S.L.R. Ill = 140 Ind. Cas. 724. 

-S. 114—Marriage—Continuous cohabitation. 

• a . A r* • I 


The law presumes in favour of marriage and against 
concubinage when a man and a woman have cohabited 
continuously for a number of years. 117 Ind. Cas. 
17 = 1929 A.L.J.' 465 = 33 C.W.N. 645 = 31 Bom. 

L. R. 846 = 6 O.W.N. 517 = 56 I.A. 201 = 50 C.L.J. 
89 = 30 M.L.W. 97 = 1929 M.W.N. 676 = 10 Lah. 
725 = 31 P.L.R. 1= A.I.R. 1929 P.C. 135 = 57 

M. L.J. 366 (P.C.). 

-S. 114—Marriage—No presumption. 

Where the status of the man is lower than the 
woman’s and the intercourse between them is admit¬ 
tedly illicit for a laige number of years no‘presump¬ 
tion of marriage arises merely because they lived as 
husband and wife and were regarded by their neigh¬ 
bours as such. 119 Ind. Cas. 182 = 31 Bom. L.R. 
453 = A.I.R. 1929 Bom. 246. 

-S. 114—Marriage—No presumption. 

Presumption of a valid marriage from two- persons 
living together as man and woman cannot be drawn 
where the union is between a man who is an Ahir and 
a Brahman widow, who cannot prima facie contract 
a valid marriage. 119 Ind. Cas. 698 = A.I.R. 1929 
Nag. 343. 

-S. 114—Marriage—Cohabitation and repute. 

A Mahomcdan lady lived continuously with another 
man and had children who were treated by her, her 
relatives and friends as issues of that man. The latter 
had absolute power of disposal over her money. The 
incomes both of the man and the woman were jointly 
assessed with taxes by the Municipality. 

Held, that the reasonable conclusion was that the 
woman was married to the man. 112 Ind. Cas. 596 
- A.I.R. 1929 Oudh 126. 

—H4—Marriage—Presumption. 

Where a man and woman are living together as 
husband and wife for a large number of years and 
hive always treated each other as husband and wife, 


have always been looked on as husband and wife, 
and there is no obstacle to the marriage, the burden 
is on the person who denies the marriage to prove that 
it did not take place 121 Ind. Cas. 718—7 Rang. 
777 = A.I.R. 1929 Rang. 341. 

-S. 114—Marriage—Presumption. 

Presumption of marriage arises from long cohabi¬ 
tation. 117 Ind. Cas. 64 = A.I.R. 1929 Rang. 64. 

——S. 114—Marriage — Unmarried woman — Concu¬ 
binage- No presumption of marriage from cohabitation. 

A presumption of marriage may arise from long 
cohabitation, but if it is known that the connexion 
started in mere concubinage this presumption cannot 
arise. Relations or conditions oi' persons or things 
once shown to exist are presumed to continue until 
the contrary is proved. If it is proved that a certain 
woman was unmarried at a certain dale the presump¬ 
tion is that she continues so until proved to have married 
and therefore when there is no proof ol any marriage 
but there is a judicial decision that she was not married 
but was living as a concubine, there can be no presump¬ 
tion of marriage. 98 Ind. Cas. S87 = 8 L.L.J. 532 
= 27 P.L.R. 829 = A.I.R. 1927 Lah. 48. 

-S. 114—Marriage—Legitimacy when presumed— 

Cohabitation and repute. 

The presumption of legitimacy cannot be raised 
without laying the foundation for it under S. 112. In 
absence of evidence legitimacy cannot be presumed. 
Under S. 114 the presumption of marriage arises from 
joint residence for a length of time or recognition as 
husband and wife by a certain number ol persons. 
79 Ind. Cas. 623 = A.I.R. 1925 Mad. 426. 

-S. 114—Marriage—Legitimacy—Presumption. 

It is open to a Sikh to marry any woman he pleased 
provided she adopted the Sikh religion. The mother 
of J.S. was always treated among the brotherhood 
as the wife ol S.S. whose son J.S. claimed to be; J.S. 
was always treated as the legitimate son ol S.S. who 
made no disposition of his property by will or other¬ 
wise, and J.S. was referred to in several deeds as the 
son of S.S. This was sufficient proof that J.S. was a 
l egitimate son of S.S. 6 O.L.J. 331 = 52 Ind. Cas, 
449. 

-S. 114—Marriage—Long cohabitation. 

Cohabitation for several years as husband and wife 
lead to the presumption of valid marriage. 17 Cr.L.J. 
112=9 Bur. L.T. 81 = 8 L.B.R, 225 = 32 Ind. Cas. 
•848. 

-S. 114—Marriage—Unsatisfactory evidence—Pre¬ 
sumption. 

The law presumes in favour of marriage and against 
concubinage, when a man and woman have cohabited 
continuously. This presumption is not to be rebutted 
or shaken by mere balance oi probability but by evidence 
strong, distinct, satisfactory and conclusive. Plain¬ 
tiffs mother and defendant’s father lived as husband 
and wife for a long series of years. The defendants 
treated the plaintiffs as their legitimate brothers. The 
plaintiff’s mother described herself in a document 
executed by her as the wife of the defendant’s father 
who was a witness to the document. Held , that the 
presumption of law is that the plaintiffs mother and 
the defendant’s father were married lawfully, and the 
presumption was not rebutted though the evidence of 
marriage which took place long ago was not satisfactory. 
17 C.W.N. 494 = 15 Inu. Cas. 328. 

-S. 114—Marriage—Legitimacy—Form of marriage 

. . __i_ 


gone through—Recognition by relations. 

Where a man and a woman were proved to have 
been recognised by all persons concerned as man and 
wife, so described in important documents and their 
daughters were respectably married as would be natural 
in the case of legitimate children. Held, that theso 
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facts, following upon a ceremony of marriage which 
undoubtedly took place, though its validity was attacked, 
afforded an extremely strong presumption in favour 
of the validity of the marriage and legitimacy ol its 
offspring. The like presumption applies to the ques¬ 
tion whether the formal requisites of a valid marriage 
ceremony were satisfied. 38 Cal. 700 - 13 C.W.N. 
790 « (1911) 2 M.W.N. 91 = 13 Bom. L.R. 534 = 14 
CLJ 72=10 M.L.T. 53 = 21 M.L.J. 933 = 11 
Ind. Cas. 507 (P.C.). 

__S. U4—Marriage—Legitimacy—Presumption of. 

The’ presumption of legitimacy arising from long 
cohabitation between parents is very weak if the 
mother was a prostitute before coming to live with 
the father. 32 All. 345 = 37 I.A. 105 = 14 C.W.N. 
690 = 7 A.L.J. 579 = 11 C.L.J. 649 = 12 Bom L R. 
447 = 8 M.L.T. 59 = (1910) M.W.N. 312 = 20 M.L.J. 
579 =2 13 o.C. 170 = 6 Ind. Cas. 674 (P.C.). 

- S. 114—Marriage—Legitimacy— Presumption of 

legitimacy and marriages. . _, 

There is a presumption in favour of legitimacy and 
marriage, and therefore the onus of proving illegitimacy 
is on the person interested in making it out. 
A.W.N.214. 

-S. 114 —Marriage—Essentials to raise presumption. 

3 cfore applying the presumption of marriage arising 
from cohabitation with habit and repute, it is necessary 
to make sure that the conditions necessary for its exis¬ 
tence do exist first of all there must be some body ot 
neighbours, many or few, or some sort of pub he, large 
or small, before repute can arise. Secondly the habit 
and repute of that particular status which alone is 
effective, is habit and repute of that particular status 
which, in the country in question, is lawful marriage. 
The difference between English and Oriental customs 
about the relations of the sexes makes such caution 
especially necessary. Among most English people, 
open cohabitation without marriage is so uncommon 
that the fact of cohabitation in many classes oi society 
of itself sets up, as a matter of fact, a repute of marriage. 
But in countries where customs arc dirtcrent it is neces¬ 
sary to be more discriminating, more especially owing 
to the laxity with which the word “ wife ” is used by 
witness in regard to connections not reprobated by 
opinion, but not constituting marriage. 18 M.L.J. 
3%= 5 A.L.J. 63 = 7 C.L.J. 112 = 10 Bom. L.R. 41 
= 3 M.L.T. 93 =■ 14 Bur. L.R. 3=4 L.B.R. 175 = 12 
C.W.N. 220 = 35 C. 232 = 35 LA. 41 (P.C.). 

_S. 114 —Marriage—Divorced woman. 

In the case of a divorced woman, the presumption 
is that she continues unmarried until proved to have 
married again. 81 P.L.R. 1915 = 88 P.W.R. 1915 
= 29 Ind. Cas. 194. 

-S. 114—Marriage from cohabitation—None under 

Hindu Law. See 1906 A.W.N. 204 = 3 A.L.J. 807. 


35. Murder. 

-S. 114—Murder—Murder by some dacoits of person 

running from scene of dacoity—Murder not in fiirther- 
ance of common intention. 

It can hardly be natural that the common inten¬ 
tion of all the persons who took part in the robbery 
was to murder not only persons who resisted them 
in the execution of the robbery but also to murder 
the persons who ran away from the scene of the rob¬ 
bery and therefore a murder of a person running 
from the scene of robbeiy cannot be said to be in fur¬ 
therance of the common intention of dacoits. 115 Ind 
Cas. 1 = 30 Cr.L.J. 385 = A.I.R. 1929 Lah. 338. ' 

-S. 114—Murder. 

The trial Jud-> rejected evidence about three objects 
an umbrella, a stick and a bundie said to have been 
pointed out by the accused, as being in the well wharf 


the body of the dead man was found. This was not 
the exclusive evidence against the accused but there 
was other considerable evidence also. 

Held that the Judge should not have rejected the. 
evidence. 2 M.Cr.C. 56 = A.I.R. 1929 Mad. 92. 

-S. 114—Murder. 

Person knowing of his wife’s murder but making 
no report to police nor trying to find out murderer— 
His conduct may lead to conclusion that he was mur¬ 
derer. 116 Ind. Cas. 193 = 6 O.W.N. 218 = 30 Cr.L.J. 
567 = 12 A.I.Cr.R. 420 = 4 Luck. 679 = A.I.R. 
1929 Oudh 190. 

-S. 114—Murder—Poisoning by members of family 

—Presumption when arises. 

A violent presumption that the deceased was poisoned 
by the members of the family arises, perhaps one of 
the strongest presumptions known to the law, when 
a man dies in his own house suirounded by his own 
family, and poisoned shortly after eating food which 
must have been prepared for him by his wife, and no 
explanation is forthcoming from the occupants of the 
household as to what had happened to him to cause 
his death, and where, in addition to such violent pre¬ 
sumption, the persons accused are proved to have 
been guilty of persistent lying in an attempt to account 
for the absence of the deceased, and are also shown 
to have hidden the corpse to save themselves, the 
presumption becomes a certainty. 97 Ind. Cas. 44 
= 49 All. 57 = 24 A.L.J. 958 = 27 Cr.L.J. 1068 = 
7 L.R.A.Cr. 156 = A.I.R. 1926 All. 737. 

-S. 114—Murder—Possession of ingredient of bomb 

—No explanation. 

The presumption under S. 114 of the Evidence Act 
cannot be invoked to the help of the prosecution for 
murder on the bare circumstance that the accused had 
got one of the implements which form an ingredient 
of a bomb prepared by a blacksmith some days before 
the occurrence and had given a false name to the black¬ 
smith and had failed to give a proper account as to 
what became of the implement afterwards. 20 M.L.J. 
657 = 7 M.L.T. 314 = 6 Ind. Cas. 51 = 1910 M.W.N. 
77 = 11 Cr.L.J. 222. 


36. Notice. 


-S. 114—Notice. 

Semble : Proper service of notice can be presumed 
in the absence of non-service. A.I.R. 1932 Cal. 267 

= 59 CaJ. 255 = 35 C.W.N. 1239 = 137 Ind. Cas. 
147. 


S. 114—Notice—Registered cover—Postman’s 

endorsement of ‘ refusal ’ thereon—Effect. 

Where a notice sent by post in a registered cover 
is returned by the postman with a note that the addres¬ 
see refused to receive it and the posting of the notice 
has been proved, there is a presumption under S. 114 
that the addressee did refuse to receive it. Where such 
presumption arises, it is for the party putting forward 
the plea of want of notice to rebut it. 121 Ind. Cas. 
382 = 31 P.L.R. 26 = A.I.R. 1930 Lah. 439. 


-S. 114—Notice. 

Suit against Railway—Postal acknowledgment with 
other evidence may be sufficient proof of notice. 73 
J 45 ' CaS ‘ 440 = 4 LRA - (Civ *> 48 = A.LR. 1923 All. 

S. 114—Notice under Bengal Cess Act—No pre¬ 
sumption as to liability. 

No presumption of S. 114, Cl. (c) of Evidence Act 
applies with respect to notice provided by S. 52 of Cess 
Act and the person who claims that a right or an obli¬ 
gation such as the payment of cess by a tenure-holder, 
has accrued, must prove that the liability had been 
incurred and the things described in the Act had actually 
been done. The owner of rent-free lands is not bound 
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to pay road cess before the publication of the valuation 
rolls under S. 52. 65 Ind. Cas. 138 = 3 P.L.T. 282 = 
1922 P.H.C.C. 167 = A.I.R. 1922 Pat. 303. 

-S. 114—Notice—Title of third person. 

A purchaser of immovable property in the possession 
of a third person is presumed to have notice of the title 
of such third person. 33 Ind. Cas. 121 (L.B.). 

-S. 114—Notice—Notice of document is not notice 

of contents. 

The fact that a person (a puidanashin lady) executed 
certain documents containing collateral recitals which 
were registered and acted upon does not raise any 
presumption that the lady was aware of the existence 
of the recitals in the instruments acted upon. 9 C.L.J. 
172 = 19 M.L.J. 186 = 11 Bom. L.R. 196 = 13 C.W.N. 
370 = 31 A. 116 = 36 I.A. 9 (P.C.). 

-S. 114—Notice—Notice to quit—Letter ‘ refused ’ 

effect of—Question of fact. 

The effect to be given to the word refused on a regis¬ 
tered cover as proof of the tender of the packet to the 
addressee is a question of fact to be decided under all 
the circumstances of each case. (The High Court 
refused to interfere with the finding of the lower courts 
that the notice had not been duly served). 3 Bom. 
L.R. 420. 


37. Ownership. 

-S. 114—Ownership—Wall. 

Certain footings to the wall of a house existed for 
a long time and the lateral extension of the cornices 
of the house corresponded with the extension of the 
footings. It was presumed that the land covering 
the footings belonged to the owner of the wall. 38 
Cal. 687 = 16 C.W.N. 313 = 12 Ind. Cas. 459. 


38. Permanent Settlement. 


- S. 114—Permanent Settlement —Taluka —Inclu¬ 
sion of. 

The principle of proesumiture retro applies not only 
to cases of the existence of a taluk at the settlement 
but to cases of long possession when it can be presumed 
that certain lands existing from before settlement were 
within the taluk at the permanent settlement. Such a 
presumption is one of fact and the Court should attach 
weight to it having regard to all circumstances. 35 
Ind. Cas. 885 (Cal.). 

— —S. 114—Permanent Settlement —Evidence of posses¬ 
sion and title — Specified land including estate at that 
survey—Presumption that it was included within estate 
at permanent settlement docs not arise as matter of law. 

A thak map is valuable evidence of possession, and 
hence of title. It cannot be a proposition of law that 
merely because certain specified lands were included 
in an estate at the time the thak survey in 1859 was 
fiiade, they must have been included within that estate 
at the permanent settlement. The Court may draw 
such inference from the surrounding circumstances. 
15 C.W.N. 706 = 13 C.L.J. 293 = 7 Ind. Cas. 849. 


39. Permanent tenancy. 

114—Permanent tenancy—Temple trustee. 

A presumption cannot be drawn in favour of what 

offends against legal principles. A presumption of 

permanent tenancy cannot be applied to debutter 

property because the creation of a fixed rent would be 

a breach of duty in a'shebait. 15 C.L.J. 227 = 16 

C-W.N. 418 = 13 Ind. Cas. 596. Also 33 M.L.J. 

5? "ii 111(1 • Cas. 788 ; 34 M.L.J. 234 = 44 Ind. 
Ca». 895. 

40. Plaint by Corporation. 

——-S* 114—-Plaint by a Corporation—Verification by 
Officer—-Authority to verify presumed until disproved. 
See 5 C.W.N. 91# 


41. Possession and ownership. 

-S. 114 — Possession and ownership — Land— 

Presumption of ownership—Agricultural land and land 
within municipal area. 

In an agricultural village the zamindar is presumed 
to be the owner of every inch of land included within 
ambit of his zamindari. In the case of land not forming 
part of an agricultural village at any anterior time and 
•in part of a town or a city, there is neither the pre¬ 
sumption of the ownership of such land by the zamindar, 
nor is there the presumption that the land in the occu¬ 
pation of persons useful in the village economy is deemed 
to be by permission of the zamindari. Occupiers of 
hind in such places would be presumed to be in possession 
as proprietors. 1950 AAV.R. 395 = 1950 A.L.J. 
84. 

-S. 114—Possession and ownership—Title-deed of 

land in name of certain person—Presumption that buil¬ 
dings and wells constructed thereon belong to him. 

Where the title-deed, i.e., the sale-deed shows that 
the land is the property of a certain person, there is a 
presumption of fact in the absence of evidence to the 
contrary that the bungalow and the wells constructed 
thereon are his property, specially when it is not un¬ 
likely that he had some money to spare for that purpose. 
I.L.R. (1950) Nag. 124 = 1949 N.L.J. 261 = A.l.R. 
1949 Nag. 378. 

-S. 114—Possession and ownership—Onus. 

Where the plaintiff is not in possession of the pro¬ 
perty claimed by him the onus of showing a good title 
is on him. A.l.R. 1940 Lah. 311 =42 P.L.R. 294. 

-S. 114—Possession and ownersiup—Revenue sale— 

Presumption—Purchaser not taking possession—No pre¬ 
sumption that possession of old proprietors continued 
and was adverse to purchaser. 

If it be once shown that the lands in dispute passed 
by the revenue sale held for arrears of revenue, there 
can, in law, be no presumption that contrary to the 
purchaser’s rights, the possession of the old proprietors 
continued as before and that it was adverse to the 
purchaser and that the old proprietors remained in 
receipt of rent from the agricultural tenants from the 
mere fact that the purchaser has not taken possession 
of the land after the sale. A.l.R. 1939 Pat. 364 = 20 
P.L.T. 677 = 182 Ind. Cas. 982. 

-S. 114—Possession and ownership—Direct evidence 

about lands in possession of ancestors of party impossible 
—Presumptions. 

As it is obviously impossible for any one at the 
present day to adduce direct evidence about the lands 
which were in possession of party’s ancestors as sir 
while they were in proprietary possession during the 
Sliahi times, or even at some time during the twelve 
years preceding the annexation and oral evidence on 
these points at the present day is altogether out of 
question and documentary evidence also is practically 
impossible because at that time, there was no regular 
system of Record of Rights like what exists now and 
because the khasra numbers, which are so helpful for 
the purpose of identifying the plots, have come into 
existence only since the first regular settlement, it is 
justifiable for the Court to make certain reasonable 
presumptions. A.l.R. 1936 Oudh 290 = 1936 O.W.N. 
545 = 12 Luck. 223 = 162 Ind. Cas. 738. 

-S. 114— Possession and ownership—Long enjoyment 

of proprietary right—Presumption of lawful origin— 
Legal necessity. 

Per Wort, J., (Rowland, J., Contra.)—The 
presumption of a lawful origin in support of 
proprietary rights, long and quietly enjoyed, is not a 
branch of law of evidence but a presumption arising 
in law in the absence of evidence. 

Where there is no fact established directly connected 
with the question of necessity of a grant and the defen- • 
dant having adduced no evidence in support of his 
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argument, that the grant was within the competence 
of the grantor and also where the grant has been chal¬ 
lenged after a long lapse of time, the Judge, in the 
circumstances, is entitled to assume that the grant was 
lawfully and not unlawfully made in the sense that it 
was a grant made for legal necessity. The question of 
leeal necessity is one of fact. A.I.R. 1936 Pat. 275 — 
2 B.R. 495 = 17 P.L.T. 488 = 162 Ind. Cas. 797. 

-S. 114—Possession and ownership. 

There is no presumption that the occupier of a 
house in the village abadi is entitled to retain it so 
long as he cultivates land in the village. The Court 
may, however, presume any fact which it thinks likely 
to have happened regard being had to the natural 
course of events, human conduct and public and private 
business. A.I.R. 1932 All. 252 = 1932 A.L.J. 142 = 
16 R.D. 222 = 54 All. 379 = 141 Ind. Cas. 800. 

• 

-S. 114—Possession and ownership. 

Presumption that the talukdar is the owner of all 
property in the taluk applies even in respect of abadi 
lands. A.I.R. 1932 Oudh 51 = 8 O.W.N. 1281 = 
15 R.D. 751 - 135 Ind. Cas. 693. 


-^S. 114—Possession and ownership. 

Piece of land adjacent to joint property in name of 
joint owners is presumed to be joint. 121 Ind. Cas. 785 
= 7 Rang. 744 - A.I.R. 1930 Rang. 72. 

-S. 114—Possession and ownership. 

If possession does not pass under the sale, a pre¬ 
sumption is apt to arise straightaway that the sale-deed 
is a fraudulent one. 113 Ind. Cas. 884 = A.I.R. 1928 
Nag. 306. 

-S. 114—Possession and ownership. 

Determination of title to waste land—No one pro¬ 
ving possession—Court can hold that the land is in 
possession of rightful owner. 98 Ind. Cas. 849 = 44 
C.L.J. 265 = A.I.R. 1927 Cal. 49. 

-S. 114—Possession and ownership. 

The mere fact that a person chooses to pay some¬ 
body else’s mortgage debt does not necessarily show 
that he has some title in the property mortgaged 96 
Ind. Cas. 199 =43 C.L.J. 452 = 31 C.W.N. 205 = 
A.I.R. 1926 Cal. 916. 


-S. 114—Possession and ownership. 

The mere fact that in the revenue records the sons 
of a particular person are shown as jointly owning 
land is not sufficient to raise a certain presumption 
that that person was the owner of the land. 97 Ind Cac 

241 =8 Lah. 30 = 8 L.L.J. 485 = 27 P.L R 721 - 
A.I.R. 1926 Lah. 659. 11 ~ 


-S. 114—Possession and ownership. 

Where defendants were shown to have been in peaceful 
possession for more than 60 years. 

Held, that it required very strong evidence indeed 
[ 0 . P/ove that the possession was only that of mortgagees 
84 Ind. Cas. 373 = 2 Rang. 397 = A.I.R. 1925 Rang 7.' 

-S. 114—Possession and ownership. 

Where the vacant plot of land belonged to one partv 
the natural inference would be that it was he who built 

Et , hl ? 0wn ex P^ nse and onus lies heavily 

“>!r! Sd 0 Pr0Ve that U Was he that Oil - 


——S. 114—Possession and ownership. 

. Th ere » u s , no Presumption that the gadhi in a villas 
m Berar belongs to the Deshmuk. 75 Ind Cas at? 
A.I.R. 1924 Nag. 199. • ^ 622 = 


-S. 114—Possession and ownership. 

The mere fact that the deeds are in ™ 
of the mortgagor does not itself prove that ?? S ‘° f n 
gagee was a mere b uamidar for the ' mort ' 

Ind. Cas, 186 = A.I.R. 1923 Bom. 429 ! m ° rt8a80r - ™ 


-S. 114—Possession and ownership. 

Where defendant’s name was mutated as full owner 
as per Will and was not challenged for over 12 years, 
Held, the presumption was that he was full owner 
under the Will. 79 Ind. Cas. 462 = 5 L.L.J. 14 = 
A.I.R. 1923 Lah. 252. 

——S. 114—Possession and ownership. 

Where possession can be referred to a law¬ 
ful origin the presumption is that it was acquired 
lawfully and the burden of proving the contrary is 
on the party who alleges it, e.g., the burden would 
be on the party who alleges that he held the property 
as trespasser where ho ought to hold as legatee or heir. 
9 O.L.J. 262 = A.I.R. 1922 Oudh 231. 


-S. 114—Possession and ownership—Land submerged 

under water—Reformation—Party in possession up to the 
time of diluvion will be presumed to be in possession after 
reappearance. 

If the plaint ill' shows his possession down to the 
time of the diluvion, his possession is presumed to con¬ 
tinue as long as the land continued to be submerged. 

Further in the case of land covered by water, the 
Court may, and generally should, presume, in the 
absence of evidences to the contrary, that a possession 
enjoyed by tire plaintiff before the twelve years, has 
continued until within the 12 years. In other words, 
when the plaintiff has shown that he was in possession 
of the land at the time of diluvion, it must be presumed 
that he has continued to be in possession within 12 years 
of the suit. 2 P.L.T. 59 = A.I.R. 1921 Pat. 234. 

--S. 114—Possession and ownership—When land is 

not capable of actual enjoyment in the usual modes, pre¬ 
vious possession of plaintiff will be presumed to continue 
till contrary is proved. 

Per Dawson-Miller, C.J.—Possession, however, is 
not necessarily the same thing as user and if the 
land is of such a nature as to render it unfit for actual 
enjoyment in the usual modes it may properly be 
presumed that the previous possession of the plaintiff 
continued until the contrary is proved. This presump¬ 
tion is a presumption of fact. It is by no means 
conclusive and whether it should be applied or not 
must depend upon the facts of each particular case. 

Per Mullick, J.—In every case the Court may draw 
a presumption as to possession from title. It is a 
presumption of fact which the Evidence Act expressly 
warrants by S. 114. S. 4 of that Act enacts that the 
Court may regard the fact as proved unless and until 
it is disproved or may call for proof of it. The 
discretion of the Court is to be exercised with due 
regard to the nature of the land and the evidence in 

^ c ase. 2 PLT - 55 = 192 * P.H.C.C. 118 = A.I..R. 
1921 Pat. 158. 


D4—Possession and ownership—Possession, pre¬ 
sumption of. 

When in a suit relationg to land, the plaintiff’s title 
and possession within the limitation is challenged, and 
ne estcibhshes his title by a purchase, he is presumed 
0 p‘“Possession up to the time of suit. 7 O.L.J. 258 
= 2 U.P.L.R. (J.C.) 106 = 56 Ind. Cas. 720. 


r - — * ■ * v»c»iuu anu ownersnip. 

Prior possession however short is sufficient prin 
Jacie title in ejectment against a wrong-doer. Bi 
mere possession is not sufficient where it is shown tto 
the title is out of the plaintiff; 11 Bom. L.R. 1093 ■ 
4 Ind. Cas. 246. 


114 Possession and ownership— Proof of title* 
Possession is in itself proof of title in the absence of 
prool displacing the presumption that arises from 
possession. The man in possession starts with this 
presumption in his favour, and the maxim praesumiture 
ap P* ,es > an d it is, therefore, for the other side to 
now, not only that the former’s possession - is Q°t 
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evidence of his title, but that the hitter has a superior 
title. 10 Bom. L.R. 571. 

-S. 114 —Possession and ownership. 

A person whose title to immoveable property rests 
upon mere possession is competent to deal with such 
property as if he were the owner, and his acts will be 
good as against all the persons other than the true 
owner. If such a possessor executes a registered deed 
of gift of the property he is subject to the rule that no 
one can derogate from his own grant. (1904) AAV.N. 
222 = 1 A.L.J. 625 = 27 A. 169. 

[Also 1901 AAV.N. 204 = 24 A. 157.] 
See SPECIFIC RELIEF ACT. S. 9. 13 M.L.J. 146 = 

26 M. 514. 

-S. 114 —Possession and ownership—Proof of title* 

In England possession is prima facie evidence of a 
seisin in fee. In India it is ordinarily presumptive 
proof of title. 1903 A.W.N. 81 = 25 A. 366 at 370. 

-S. 114 —Possession and ownership. 

Possession is prima facie evidence of ownership. 

28 M. 69. 

See also 5 Bom. L.R. 225. 

-S. 114 —Possession and ownership. 

As between a person paying rent and one receiving 
rent, payment of rent raises a presumption of title in 
favour of the latter. 4 Bom. L.R. 28 = 26 B. 410. 

-S. 114 —Possession and ownership. 

Possession following title—Presumption—When 
evidence as to possession conflicting. See 8 C.W.N. 
876. 

42. Presumption. 

-S. 114 —Presumption—Guiding principles for draw¬ 
ing. 

In making presumptions of fact or in drawing in¬ 
ferences of fact from evidence, a Judge or a jury must 
always have regard to all the known facts of the case. 
They must do so because they are required to decide on 
all questions of fact as reasonable men. To attempt to 
isolate a particular fact or group of facts from sur¬ 
rounding circumstances and to discuss the logical in¬ 
ference may be useful mental exercise ; but it is wholly 
out of place in a judicial decision. 

It is not the law that the Judge or jury must be 
certain that no other explanation of the facts is pos¬ 
sible before they find the accused person guilty. But, 
if their inference is that he is guilty, it must be a rea¬ 
sonable inference reached with due regard to all the 
circumstances and with such care and assurance as a 
reasonable man would think necessary before he drew 
an important inference in his own most serious affairs, 
and all the facts proved must be clearly in their minds. 

In the case of theft, the Judge or jury must be satisfied 
that there is no reasonable doubt that the accused per¬ 
son was the thief, and in that sense, they must be 
satisfied that the only explanation of the facts reason¬ 
ably to be accepted is that he was the thief. It is not 
required that they should be satisfied that no other 
conceivable explanation is consistent with the facts. 

If the accused offers a reasonable explanation, then it 
is for the prosecution to show that the explanation is 
untrue, but if the accused offers no explanation, it is 
not for the Judge or the jury to invent one. A.I.R. 1933 
Mad. 233 = 64 M.L.J. 88 = 1932 M.W.N. 801 = 

37 M.L.W. 220 = 56 Mad. 231 = 34 Cr. L.J. 481 = 
143 Ind. Cas. 46. 

- S. 114 —Presumption—Guiding principles for draw¬ 
ing. 

'Hie presumption of an origin in some lawful title 
which the Court has so often readily made in order 
to support possessory rights, long and quietly 
enjoyed, where no actual proof of title is forthcoming 
ia one which is not a mere branch of the law of evidence. 


It is resorted to because of the failure of actual ev idence. 
The matter is one of presumption based upon the policy 
of law but even considered as an inference from proved 
facts the grant presumed is the thing which may be 
regarded as likely to have happened. At the same 
time it is not a presumption to be capriciously made 
nor it is one which a certain class of possessor is entitled 
to, dc jure. In a case such as this where it is necessary 
to indicate what particular kind of lawful title is being 
presumed the Court must be satisfied that such a title 
was in its nature practicable and reasonably capable 
of being presumed without doing violence to the pro¬ 
babilities of the case. It is the completion of a right 
to which circumstances clearly point where time has 
obliterated any record of the original commencement. 
The longer the period within which and the remoter 
the time when first a grant might be reasonably sup¬ 
posed to have occurred the less force there is in an 
objection that the grant could not have been, 
lawful. 123 lnd. Cas. 722 - 32 Bom. L.R. 633 = 
34 C.W.N. 462 = 1930 A.L.J. 377 51 C.L.J. 345 = 
A.I.R. 1930 P.C. 103 = 58 M.L.J. 641 (P.C.). 

-S. 114—Presumption—Guiding principle for draw¬ 
ing. 

Presumption should not be made against but in 
favour of the existing state of things. 94 lnd. Cas. 974 
= 53 Cal. 533 = 53 LA. 100 = 30 C.W.N. 745 = 
24 A.L.J. 761 = A.I.R. 1926 P.C. 41 (P.C.). 

-S. 114—Presumption—Rule of. 

Presumption is only an inference as to the existence 
of one fact from the existence of some other fact found¬ 
ed upon a previous experience of their connection. 
A.I.R. 1942 Cal. 553 = 75 C.L.J. 372 = 46 C.W.N. 239 
= 203 Ind. Cas. 188. 

-S. 114—Presumptions. 

Presumptions are not made at random. Some 
connexion must be shown to exist between the fact 
proving and the fact to be proved, which warrants 
an inference from the one to the other when the two 
are brought into proximity. 94 Ind. Cas. 458 = 1926 
M.W.N. 344 - A.I.R. 1926 Mad. 511=50 M.L.J. 
251. 

-S. 114—Presumption. 

Every apparent transaction must be assumed to 
be real till contrary is proved by party challenging it. 
62 Ind. Cas. 455 = 2 P.L..T. 658 = 6 P.L.J. 218 = 
A.I.R. 1921 Pat. 125. 

-S. 114—Presumption, if can fill up gaps. 

Presumptions are permissible to fill in the gaps in the 
evidence which have been obliterated by the passage of 
time. A.I.R. 1937 Nag. 43 = I.L.R. (1936) Nag. 167 
= 171 Ind. Cas. 174. 

-S. 114—Presumptions—If can fill-up gaps. 

Where the argument is that owing to lapse of time, 
as a matter of law, legal necessity should be presumed 
regard must be had to the amount of evidence likely to 
be available after the lapse of a long time and presump¬ 
tions should be allowed to fill in the gaps disclosed in the 
evidence. Presumptions not to supplement but to con¬ 
tradict the evidence would be out of place. A.I.R. 1936 
P.C. 60 = 1936 O.W.N. 38 = 40 C.W.N. 257 = 43 
M.L.W. 120 = 38 P.L.R. 69 (2) = 2 B.R. 215 = 1936 
M.W.N. 184 = 1936 A.W.R. 37 = 70 M.L.J. 225 = 
19 N.L.J. 36 = 38 Bom. L.R. 344 = 63 C.L.J. 42 = 
1936 A.L.J. 155 = 160 Ind. Cas. 45 (P.C.). 

-S. 114—Presumption—If can fill-up gaps. 

Gaps in the prosecution evidence cannot be supplied 
by raising presumptions under S. 114. (1910) M.W.N. 
77 = 7 M.L.T. 314=11 Cr. L.J. 222 = 20 M.L.J. 
657 = 6 Ind. Cas. 51. 

-S. 114—Presumptions. 

Suit under S. 53 (2), Patents and Designs Act for 
damages and injunctions—Onus of proving that defen- 
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dants had knowledge of plaintiff’s rights in the designs 
is on the plaintiff— S. 106, Evidence Act, has no appli- 
cation nor a presumption under S. 114 arises. A.l.R. 
1936 Cal. 493 - 40 C.W.N. 938 = 63 Cal. 1146 = 166 
Ind. Cas. 535 (2). 

•S. 114 —Presumption and circumstantial evidence— 


Circumstantial evidence is often characterized as 
presumptive. But * presumption ’ in the sense of a mere 
circumstantial inference is very different from ‘ presump - 
tion ' in the sense of a rule of procedure affecting the 
duty of proof. A.l.R. 1941 Cal. 541 = I.L.R. 
(1941) 2 Cal. 44 = 45 C.W.N. 590 = 74 C.L.J. 145 = 
197 Ind. Cas. 376. 


43. Scope. 

-S. 114—Scope—Presumption under—If obligatory 

on Court to make. 

It cannot be said that a Court should make a pre¬ 
sumption under S. 114 of the Evidence Act on the 
materials before it. It is optional with the Court 
concerned to make a presumption under S. 114. 1948 

A.W.R. (Rev.) 199 = 1948 R.D. 348. 

-S. 114—Scope—Truth and honesty—Presumption 

of law. 

No presumption in favour of bad faith, dishonesty or 
fraud should be made in any case—least of all when 
they are attributed to an Officer of state. The law pre¬ 
sumes that ordinary standards of truth and honesty are 
observed until the contrary is shown by evidence in¬ 
compatible with such standards. A.l.R. 1945 Pat. 44 
= 23 Pat. 968 (F.B.). 

-S. 114—Scope. 

If witness goes into the box and testifies on oath, 
the jury, unless there is something elase operating on 
their minds, may draw an inference not as a matter of 
law but rather as a matter of fact that he is prana facie 
likely to be speaking the truth particularly in capital 
cases. A.l.R. 1939 Cal. 682 = I.L.R. (1939) 1 Cal. 187 
= 43 C.W.N. 133 =41 Cr. L.J. 59 = 184 Ind. Cas. 
614. 

-S. 114—Scope. 

S. 114 does not go so far as to enable the Court 
to presume that a certain state of things existed in the 
past without any proof from the party who is required 
to satisfy the Court on the point. A.l.R. 1930 Cal. 815 
= 35 C.W.N. 133 = 58 Cal. 585 = 129 Ind. Cas. 769 
= 52 C.L.J. 235. 

-S. 114—Scope. 

The distinction between a mere inference and a 
presumption of fact is that the latter is an inference 
under S. 114 and includes a presumption of the nature 
described in the illustrations. It also includes any¬ 
thing that, in English law, would rank as a presumption 
of law. 106 Ind. Cas. 250 = 50 All. 145 = 25 A.L.J. 
833 = A.l.R. 1928 All. 16. 

——S. 114—Scope. 

What a party himself admits to be true may reasonably 
be presumed to be so and until the presumption was 
rebutted the fact admitted must be taken to be esta¬ 
blished. 65 Ind. Cas. 398 = 8 O.L.J. 609 = A.l R 
1922 Oudh 98. 

-S. 114 —Scope—Value of presumption. 

Rebuttable presumptions are given to the ascer¬ 
tainment of facts. It is an abuse of their true function 
to convert them into an excuse for evading the ascer¬ 
tainment of facts. 2 L.W. 650 = 29 M.L.J 362 = 
(1915) M.W.N. 614 = 30 Ind. Cas. 983. 

-S. 114—Scope of—Wrong-doer. 

The law relating to presumptions should not enable 
a wrong-doer, to turn it to his own use. 8 A L J 247 — 
10 Ind. Cas. 742. ~ 


-S. 114—Scope. . . , . , 

Per Stanley, C.J.—A presumption is a logical as¬ 
sumption that a thing is true until it is disproved. 32 
All. 427 = 7 A.L.J. 682 = 6 Ind. Cas. 609 (F.B.). 

-S. 114—Scope—Presumption. 

The true foundation of a presumption is either some 
policy or general conformity with fact. 28 M. 1. 

-S. 114—Scope of—Illustrations—Illustrations arc 

not exhaustive—Presumption is one of fact. 

Per Fazl Ali, C.J. and Sinha, J.—The lluslrations 
which are appended to S. 114 arc not exhaustive, but. 
merely illustrate the principle underlying the main 
provision. The presumption to be drawn under 
S. 114 is one of fact and whether it should be 
drawn or not in a particular case must depend upon 
the facts of that case. A.l.R. 1946 Pat. 1 =» 24 Pat. 
781 (F.B.). 

-S. 114—Scope of Illustrations. 

The principle laid down by S. 114 is one of very 
wide application, which covers, not merely the parti¬ 
cular instances given in the illustrations to the section, 
but all sorts of analogous cases in which the actual 
facts are distinguishable from the facts presumed by 
any one of the illustrations, but arc equally amenable 
to the general principle enunciated by the section itself. 
A.l.R. 1945 Bom. 292 = 47 Bom. L.R. 63 =47 Cr. 
L.J. 51 = 221 Ind. Cas. 86. 


-S. 114—Scope of Illustrations. 

The illustrations to S. 114, Evidence Act, are not 
exhaustive. They do not restrict presumptions regard¬ 
ing the existence of facts to the facts covered by the 
illustrations. On the contrary, if a question arises as to 
whether the existence of a particular fact may be pre¬ 
sumed, the criterion must be in the words of S. 114. 
A.l.R. 1945 Mad. 208 = 1945 M.W.N. 107 = (1945) 
1 M.L.J. 202 = 58 M.L.W. 209 = 46 Cr. L.J. 711 = 
220 Ind. Cas. 229. 


-S. 114—Scope of Illustrations. 

The illustrations appended toS. 114 are not intended 
to lay down rules of law which are exhaustive of the 
presumptions that may be made under the provisions 
of the section itself or that they are intended to apply 
without exception. They are merely examples of 
circumstances in which certain presumptions may be 
made and other presumptions of a similar kind in 
similar circumstances may be made under the provisions 
of the section itself. A.l.R. 1944 All. 281 = 1944 
A.W.R. (H.C.) 249 = 1944 A.L.J. 411 = 1944 O.W.N. 

ffii C) J 98 = 46 Cr - L J - 155 = I.L.R. (1944) All. 
694 = 216 Ind. Cas. 248. 


114—Scope of Illustrations. 

The principle laid down in the section is of wide 
application and covers other cases analogous to those 
given m the illustrations to the section. 1 O.L.J. 95 = 
15 Cr. L.J. 440 = 24 Ind. Cas. 146. 


44. Silence. 

—S. 114—Silence—Written notice—Omission to send 
reply—Adverse inference, if may be drawn. 

In a prosecution for an offence under S.< 406, I.P. 
Code, in respect of certain documents entrusted to the 
accused, the defence of the latter was that he hadretumed 
them to the complainant. The complainant had sent 
a written notice to the accused to return the document, 
but the accused sent no reply at all and gave no expla- 
nation of his conduct in that behalf. V 

field, that the Court was justified in drawing an 
mference adverse to the accused. 49 Cr. L.J. 690 = 
A.l.R. 1948 Pat. 406. 

— S. 114—Silence—Failure to object to statement 
of accounts—Evidence of correctness. 

• a . . stater nent substantially affecting a person’s 
rest is made to him and the circumstances are such 
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that he would certainly or probably have objected had 
the statement been incorrect, then his silence can be 
treated as an admission, i.e., as evidence of the correct¬ 
ness of the statement. 8 S.L.R. 112 — 27 Ind. Cas. 
309. 

45. Statements and affidavits. 

-S. 114—Statements and affidavits. 

Where a Court has to choose between two con¬ 
flicting statements of a witness, by one of which he 
stands to gain a sum, while by the other he stands to 
lose a bigger sum, the statement against interest should 
ordinarily be preferred. A.l.R. 1930 Pat. 293 = 126 
Ind. Cas. 369. 

-S. 114—Statements and affidavits. 

When there is a definite allegation in an affidavit 
which is the only evidence in the case and that allegation 
is not traversed by the other side, it must be held to be 
correct. 115 Ind. Cas. 247 = 1929 M.W.N. 139. 

-S. 114—Statements and affidavits—Contradiction 

between affidavits on opposite sides—Judge’s note about 
the proceedings is to be accepted. 

Where parties agreed to abide by oath of the plaintiff 
and the question was what the nature of the agree¬ 
ment was and there was a direct contradiction between 
affidavits of the two pleaders, which were filed after a 
long time had elapsed, as to the nature of the agree¬ 
ment. 

Held, proper thing to do would be to rely upon 
the note the Judge made at the time and presume 
that what took place in the presence of the Judge who 
must have been aware of the facts and the nature of the 
- agreement was what was agreed to between the parties. 
The Judge had no interest or motive in supporting 
the allegations of one side or the other and it must be 
presumed that he acted properly in administering the 
oath in accordance with what the parties agreed to. 
107 Ind. Cas. 648 = A.l.R. 1928 Mad. 625. 

-S. 114—Statements and affidavits—Statement after 

suit is of very little evidentiary value. 

The making of a statement in a document after 
the suit had been launched and was pending is very 
different from stating on oath in the witness box, and 
the Court will not attach much weight to the statement 
even if it is admissible when no question about it has 
been put to the person making the statement when he 
was examined as a witness. A.l.R. 1923 Mad. 225. 

46. Wills. 

-S. 114— Will —Female legatee—Use of word ‘malik’ 

—Presumption. 

The ordinary meaning of the word 4 Malik ’ in re¬ 
ference to property is ‘absolute owner’ and if the 
testator used the word it is to be presumed that he 
uses it in its ordinary meaning. The fact that the 
legatee of a Hindu is a woman points to a probabi¬ 
lity that the testator intended that after her death, 
his property should return to his heirs-at-law, that 
is his own family. But it is a very weak indication 
of that probability, not nearly as strong by itself as 
the indication of the contrary to be found in the use 
of the word ‘malik.’ 69 Ind. Cas 286 = A.l.R. 1923 
Nag. 56. 

-— S. 114 —Will entirely written by testator — Prima 
facie case of genuineness— Onus shifts on defendants to 
establish forgery. 

There is nothing unnatural in a Hindu sonless and 
not in a good state of health, writing a document by 
which directions are given to a widow to adopt the 
testator’s nephew. It is certainly extremely impro¬ 
bable that a person wishing to put forward a forged 
will would run the risk of imitating the handwriting 
of the deceased or get it imitated by some one else 
when it would be so easy to attack a forged document 


when it runs over a folio page and purports to have 
been written by the testator. The plaintiff has to prove 
the document on which he relics but when once he has 
gone as far as potting before the Court a prima facie 
case which bears the signs of being genuine, then it is 
for the defendant to produce reliable grounds for up¬ 
setting the plaintiff's case and satisfy the Court that it is 
not onlv improbable but impossible. 80 Ind. Cas. 189 
= A.l.R. 1922 Bom. 296. 

-S. 114—Will—Execution of- Knowledge of contents. 

Execution raises a presumption of knowledge and 
approval of contents. 141 P.L.R. 1911 ^20 P.R. 
1912 = 233 P.W.R. 1911 = 10 Ind. Cas. 130. 

-S. 114 -Will—Parsis—Presumption. 

There is no presumption that a Parsi lady will leave 
her property to her heirs on an intestacy in preference 
to exercising her power of testamentary disposition. 
12 Bom. L.R. 569 = 7 Ind. Cas. 657. 

-S. 114—Will—Importunity. 

If the testator was in a sound siate oi body and 
mind the presumption is that he executed the will without 
coercion or undue influence. 11 C.W.N. 824. 

47. Miscellaneous. 

-S. 114—Miscellaneous. 

If at the time of booking, the Railway Company 
is dissatisfied and the person delivering the goods for 
carriage agrees that the condition of the packages 
is not satisfactory, it cannot afterwards be made matter 
of objection in a suit upon the contract that the packages 
were in good condition. 106 Ind. Cas. 247 = 55 
Cal. 142 = 47 C.L.J. 32 = 32 C.W.N. 53 = A.l.R. 
1928 Cal. 170. 

-S. 114 —Miscellaneous—Migration—Personal law— 

Applicability. . 

The ordinary presumption of law is that when a 
person leaves one district and goes into another where 
a different custom prevails, he carries his personal law 
with him and unless there is something to show that 
he had abandoned his personal law and had adopted 
the law of hisnew district,he will continue tobe governed 
by the personal law of his old district. 103 Ind. Cas. 
170 = 9 Lah. 110 = A.l.R. 1928 Lah. 212. 

-S. 114—Miscellaneous—Omission to presume is 

no ground for revision. 

A Court rnay presume that evidence which could 
be and is not produced would, if produced, be un¬ 
favourable to the person who withholds it ; but it 
cannot be taken to be a principle of law that the Court 
must presume it, and if the Court docs not make such 
a presumption under the circumstances ot a case, it is 
no ground for interfering in revision. 103 Ind. Cas. 560 
= 1 L.C. 195 = 28 Cr. L.J. 704 = 8 A.I. Cr. R. 414 = 
A.l.R. 1927 Oudh 318. 

-S. 114 —Miscellaneous—Malicious prosecution— 

Charge absolutely groundless—Reasonable and probable 
cause cannot be presumed. 

In execution of a decree, the officer of the Court 
went to judgment-debtor’s house and attached some 
articles. The judgment-debtor thereupon filed a 
complaint of theft against the decree-holder which 
was found to be groundless. In a suit for malicious 
prosecution by decree-holder against judgment- 
debtor, 

Held , where on the face of it, the charge 
brought by defendant against plaintiff is groundless, 
it can safely be inferred that the defendant had no 
reasonable and probable cause and the plaintiff cannot 
be asked to give further evidence directly going to 
show that there was no reasonable and probable cause. 
73 Ind. Cas. 446 = A.l.R. 1923 All. 531. 
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-S. 114—Miscellaneous. 

Butcher without licence importing meat in quan¬ 
tities more than required for his personal use and 
distributing it—No proof of receiving money—Pre¬ 
sumption that lie actually imported meat and sold it 
is justified. US Ind. Cas. 223 = 1929 Cr. C. 318 = 
30 Cr. L.J. 906 = A.I.R. 1929 Sind 150. 

-S. 114—Miscellaneous. 

A person whose property is lost by fire soon after 
he had effected a fire insurance cannot be suspected of 
arson. A.I.R. 1941 Rang. 324 = 1941 Rang. L.R. 566 
= 43 Cr. L.J. 373 = 198 Ind. Cas. 455. 

——S. 114—Miscellaneous—Contract—Presumption of 
irrevocability—Proof of revocability. 

Per Mukerjee, J.—Every contract is prima facie 
permanent and irrevocable and it lies upon a person 
who says that it is revocable or determinable, to show 
either some expression in the contract itself or some¬ 
thing in the nature of the contract from which it is 
reasonably to be implied, that it was not intended 
to be permanent and irrevocable but was to be in 
some way or other, subject to determination. The 
contract may, for instance, be shown to be for a 
limited time terminable upon the happening of a 
particular contingency or terminable at the option 
of cither party upon reasonable notice. In each 
case, however, it lies upon the party who asserts 
that the contract is terminable to show how and in 
what manner it is revocable or determinable. (1907) 
6 C.LJ. 727. 

-S. 114—Miscellaneous—Transaction, validity of. 

The presumption is that everything the law requires 
to make a transaction valid was duly done. A.I.R. 
1937 Nag. 63 = 163 Ind. Cas. 415. 

-S. 114—Miscellaneous—Rent decree—Presumption 

—Purchase in execution of a rent decree against tenant 
—What passes under—Bengal Tenancy Act (8 of 1885), 
S. 163. 

A presumption can be drawn under S. 114, Evidence 
Act, that there cannot be a rent decree unless there 
was a rent suit. Hence a purchaser in execution of a 
rent decree acquires the property and not merely the 
right, title and interest of the tenant. A.I.R. 1934 
Pat. 175 = 154 Ind. Cas. 348. 

-S. 114—Miscellaneous—Attesting witness—Presump¬ 
tion as to time of signature. 

Under S. 114, it may be presumed that an attesting 
witness signed after the executant had signed. A.I.R. 
1931 Cal. 806 = 53 C.L.J. 586 = 134 Ind. Cas. 767. 

-S. 114—Miscellaneous. 

Where a person was adjudicated insolvent on 
13-12-1926 and he received certain sums between 
13-12-1926 and 6-2-1926, it was held, that the Court 
might fairly presume that the source of the trade which 
brought these sums into the insolvent’s hands after his 
adjudication consisted of assets in his possession at 
the time of the adjudication. 1931 M.W.N. 1312. 


-S. 114—Miscellaneous—Jurisdiction of Court_ 

Presumption. 

It is a general principle of law that every presumption 
shall be made in favour of the jurisdiction of a Civil 
Court and that it should not be taken away except 
by express words or by necessary implication 33 M 
208 = 5 Ind Cas. 137 = 7 M.L.T. 181 =20 M.Lj] 


-S. 114—-Miscellaneous—Appointment as commissi 

agent—Subsequent appointment as agent to pureba- 
—How far old terms continue. 

Where a commission agent is employed under 
certain agreement on certain terms and for a cert- 
period, an-' he is afterwards employed merely »« 
purchaser ot certain terms carefully and elaborat. 


reduced into writing, there is no necessary presumption 
that the terms of the previous agreement apply and 
continue to apply unless expressly cancelled or modified 
by the second agreement. 4 Bom. L.R. 627. 


- S. 114, ILLUSTRATIONS (a). 

Synopsis. 

(a) Applicability. 

(b) Burden of proof. 

(c) Grounds for presumption. 

(i d) Nature of possession. 

(e) Possession following theft. 

(/) Possession not immediate. 

(g) Possession of stolen cattle. 

(h) Presumption under. 

(0 Reasonable explanation. 

O') Recent possession. 

(a) Applicability. 

-S. 114, Illus. (a)—Applicability—Conditions—Dumb 

accused—Explanation for possession of stolen articles 
not taken—Conviction—Legality. 

In order to raise the presumption under Illus. (a) to 
S. 114, Evidence Act, the accused must first be given 
an opportunity to account for his possession. When 
that has not been done, the accused cannot legally 
be convicted under S. 380 or 411, I.P. Code. The 
fact that the accused is dumb does not do away with the 
necessity to get the explanation of the accused, especially 
when he is able to express his thoughts through signs. 
In such cases, the Court should get the aid of an inter¬ 
preter and get the explanation of the accused. If that 
is not done the conviction based on the presumption 
from the mere fact of possession is unsustainable. 
53 Mys. H.C.R. 162 = 28 Mys. L.J. 196. 


-S. 114, Illus. (a) —Applicability—Conditions for. 

Unless the prosecution prove circumstances in which, 
by statute, a person may be presumed guilty under a 
particular section of the Penal Code, the question of 
presumption of guilt does not arise. 

A dacoity took place in the house of one P, a week 
later, one G and the accused R were found offering for 
sale to one S four gold ear-rings belonging to P. The 
prosecution evidence was that while G offered the arti¬ 
cles for sale, R was only with him and spoke nothing. 
R was convicted under S. 412, Penal Code. In the charge 
to the jury, the Judge said : “ There is no evidence nor 
any circumstance to suggest an inference that G knew 
that the ear-rings were stolen properties taken away at 
the dacoity in the house of P. But R, who was with him, 
may reasonably be taken to be aware of the dacoity in 
the house of P. In case you find that the ear-rings 
belonged to P , then the presumption would be that G 
is either the thief or had received the goods knowing 
them .to be stolen unless he can account for his posses¬ 
sion Then after explaining Illus. (a) to S. 114, Evi¬ 
dence Act, the Judge proceeded, “ R has not given an 
explanatjon as to how he should have been with G 
while he was offering the ear-rings for sale to S. It is, 
therefore, for you to consider whether the inference 
reasonably follows that R was an accomplice of Gin the 
matter of disposal of two pairs of gold ear-rings. If 

5 en t e , is cc l uall y Hable for the offence” : 

Held, that before any explanation could be expected 

♦PTu * 11 ^ as duty °f the prosecution to establish 
tl J a he was in possession of some stolen property. On 

the facts, it was G who was in possession of the ear¬ 
rings and not R. 


nn. .’j incre was a misdirection to 

rnL d Jl COul u not be evicted under S. 412, P< 

reaXnahhJ 1 ? 1 Judge t0ld the jury that R 1 

sonably be taken to be aware of the dacoity in 



1337 


EVIDENCE ACT (1872), S. 114, Ulus, (a)—(a) Applicability. 


1338 


house of P, he was inviting them to presume what the 
prosecution had to prove. Although his direction with 
regard to the presumption against G may be justifiable 
in view of the Ulus, (a) to S. 114, Evidence Act, yet 
when he said that R had not given any explanation as 
to how he should have been with G while he was offer¬ 
ing the ear-rings for sale to S, he implied that R was 
liable to be presumed guilty of some offence unless he 
came forward with an explanation. A.I.R. 1942 
Pat. 250 = 8 B.R. 393 = 43 Cr. L.J. 353 = 198 Ind. Cas. 
307. 

-S. 114, Illus. (a)—Applicability—Conditions. 

Before a presumption under S. 114 (a) can arise, 
it must be proved that the goods found in the possession 
of the accused have been stolen. A direction to the jury 
that the presence of a reasonable presumption of the 
property being stolen property is enough to raise the 
presumption of guilt, is misdirection. 88 Ind. Cas. 515 
= 26 Cr. L.J. 1155 = 52 Cal. 223 = A.I.R. 1925 Cal. 
666 . 

——S. 114, Illus. («)—Applicability. 

Even though there is no direct evidence of theft or 
of house-breaking and the only evidence is the posses¬ 
sion by the accused of stolen articles shortly after the 
theft it will be open to the Court to draw a presump¬ 
tion under S. 114 that he must have been the thief if 
he is not able to satisfactorily explain that possession. 
If the theft could not have been committed without 
house-breaking it may be presumed he must have 
committed the house-breaking. But w-lien it is not 
possible to communicate with the accused because he 
was bom deaf and dumb and could not be made to 
understand what he was asked and could not give an 
explanation of his possession no inference under S. 114 
can be drawn, and the accused cannot be found guilty 
of the offence of house-breaking and theft under Ss. 457 
and 380, Penal Code. A.I.R. 1946 Mad. 60 = 1945 
2 M.L.J. 407 = 58 M.L.W. 574 = 1945 M.W.N. 692 - 
223 Ind. Cas. 106 = 47 Cr. L.J. 357. 

-S. 114, Illus. (a)—Applicability. 

Under S. 410, I.P.C., property w'hich has been cri¬ 
minally misappropriated is designated “ stolen pro¬ 
perty ” and there is no logical reason why a man who 
is in possession of stolen goods soon after they have 
been criminally misappropriated, if he cannot account 
for the possession, should be regarded as less likely to 
have misappropriated them or to have received them 
knowing them to be stolen than if they had been the 
subject of theft. A.I.R. 1945 Mad. 208 = 1945 M.W.N. 
107 = (1945) 1 M.L.J. 202 = 58 M.L.W. 209 = 
46 Cr. L.J. 711 = 220 Ind. Cas. 229. 

-S. 114, Illus. ( b )—Applicability. 

The prosecution must establish, not only that the 
stolen property was recovered from the house or other 
place in the occupation of culprit but also that the 
incriminating article was in the house or other place 
and the culprit was fully aware of its presence. A.I.R 
1945 All. 230 = 1945 A.L.J. 124 = 1945 O.W.N. 
(H.C.) 152 = 1945 A.W.R. (H.C.) 68 (2) = 47 Cr. L.J. 
104 = I.L.R. (1945) All. 290 = 221 Ind. Cas. 176. 

——S. 114, Illus. (a) —Applicability. 

Although illustrations to a section, unlike the 
marginal notes, are to be considered as a part of the 
section itself, and are to be accepted as being both 
relevant and valuable for the construction of the section, 
they merely exemplify the application of the rule con¬ 
tained in the section and do not control the plain 
meaning of the section itself. They are not to be 
regarded as exhaustive, but are only intended as a 
guide to the working and application of the section to 
which they are appended. It would be wrong on 
principle to hold that Illus. (a) to S. 114, Evidence Act, 
in any way fetters the discretion given to the Court to 
presume the existence of any fact which it thinks 


likely to have happened having regard to the common 
course of natural events, human conduct, and public 
and private business, in their relation to the facts of 
the particular case. It would not, therefore, be right to 
lay down any hard and fast rules as to when and what 
presumption may be raised, as it always depends on 
the particular circumstances of each case. 

The illus. (a) to S. 114 applies to stolen property 
which may include, under S. 410, I.P.C., any pro¬ 
perty which is the subject-matter of theft, extortion, 
robbery (including dacoity), criminal misappropriation 
or breach of trust. The presumption would, therefore, 
be that a person in recent possession of articles seized 
in a dacoity is cither a dacoit or rccci\cr of stolen pro¬ 
perty. It is important to note that this presumption is 
not of one definite oIVcncc but of an alternative offence, 
because possession of stolen property by itself is not 
sufficient to prove participation in the offence of theft. 
It can only go to corroborate other independent evi¬ 
dence of theft. If there is no such evidence, the con¬ 
viction may be of the alternative offence and the punish¬ 
ment only for the lower offence of possession under 
S. 72, I.P.C. A.I.R. 1945 Bom. 292 - 47 Bom. L.R. 
63 = 47 Cr. L.J. 51 = 221 Ind. Cas. 86. 

——S. 114, Illus. (a) —Applicability. 

Where certain persons are found the day after the 
burglary has taken place, with the stolen property in 
circumstances suggesting that they are dividing up the 
booty it is reasonable to infer that they are persons 
guilty of burglary. Such an inference, however, is not 
one of lav/ but one of fact based upon the common 
course of events and human conduct. A.I.R. 1944 
All. 281 = 1944 A.W.R. 249 = 1944 A.L.J. 411 = 
1944 O.W.N. 198 = 46 Cr. L.J. 155 = I.L.R. (1944) 
All. 694 = 216 Ind. Cas. 248. 

-S. 114, Illus. (a) —Applicability. 

Illustration (a) to S. 114 relates only to stolen pro¬ 
perty obtained by committing theft and not property 
obtained by criminal misappropriation. Hence where 
the animals scattered from a herd in forest by cheetah 
scare and subsequently accused who w'ere cattle dealers 
v/ere found selling them, no inference under S. 114. 
Illus. (a) can be raised. A.I.R. 1943 Mad. 26 = 56 
M.L.W. 547 = (1943) 2 M.L.J. 334 = 1943 M.W.N. 
580 = 45 Cr. L.J. 220 = 210 Ind. Cas. 315. 

——S. 114, Illus. (a) —Applicability—Brass bell stolen 
in Bombay found in shop of accused thirteen days after 
the theft. 

When one is dealing with property of some value, 
and it is very unlikely that the man from whom the 
accused got it. had come by it honestly ; or when one 
is dealing w'ilh property stolen in a village where there 
are not likely to be many dealings in it, the presumption 
may be drawn more readily than in the case of a theft 
in a city like Bombay, and in the case of property 
like an old brass bell which was stolen, and found in the 
accused’s shop thirteen days afterwards. A.I.R. 1941 
Bom. 325 = 43 Bom. L.R. 629 = 42 Cr. L.J. 893 = 
196 Ind. Cas. 526. 

-S. 114, Illus. (a) —Applicability—Dacoity and 

robbery. 

Though Illus. (a) to S. 114, Evidence Act, only men¬ 
tions a case of ordinary theft, it is well-established that 
its principle applies not only to ordinary cases of theft, 
but also to cognate offences such as dacoity and robbery. 
25 Pat. 262 = 13 B.R. 113 = 228 Ind. Cas. 36 = 48 
Cr. L.J. 133 = A.I.R. 1947 Pat. 205 = 27 P.L.T. 323. 

-S. 114, Illus. (a) —Applicability—Dacoity. 

S. 114, Illus. (a), is in general terms and the fact 
that the section does not provide an illustration with 
reference to a dacoity docs not mean that there is no 
such presumption. Where the accused is found to 
be in recent possession of the property stolen in a 
dacoity, it can be presumed that he was one of the 
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dacoits or that he had dishonestly received or retained 
the property knowing or having reason to believe that 
the possession had been transferred by dacoity or that 
lie had dishonestly received or retained it knowing or 
hiving reason to believe that it was stolen property. 
A.l.R. 1945 Cal. 421 = 47 Cr. C.J. 193 = 49 C.VV.N. 
392 - 221 Ind. Cas. 499. 

—S 114, Ulus. («)—Applicability—Dacoity. 

Dacoity with murder—Accused found in possession of 
murdered man’s property—Possession not explained : 

Held, that the accused was guilty under S. 376, Penal 
Code A.l.R. 1944 Sind 113 - I.L.R. (1943) Kar. 371 
= 45 Cr. L.J. 704 = 213 Ind. Cas. 317. 

-S. 114, Ulus, (n)—Applicability—Dacoity. 

Question whether the Court will make one and which 
of the presumptions under S. 114, Ulrs. (a) is irrelevant 
upon a consideration of the provisions of Ss. 236 and 
237 of the Criminal P.C. Such a presumption is not 
one of the facts which “ can be proved.” 

The provisions of S. i 14, Illus. (a), do not entitle the 
Court to presume the knowledge of dacoity or dacoits 
which is required for a conviction under S. 412, l.P.C. 
A I R. 1936 Cal. 796 - 39 C.W.N. 620 = 62 Cal. 
956 = 37 Cr. L.J. 701 = 162 Ind. Cas. 927. 

-S. 114, Illus. (a)— Applicability—Dacoity. 

The presumption not confined to charges of theft 
but extends to all charges, however penal, not excluding 
even murder. Consequently where a person charged 
with dacoity is shown to have been in possession of part 
of stolen property soon after the dacoity it may be 
presumed tliat he was one of the dacoits or he received 
the property knowing it to have been stolen at the 
dacoity. A.l.R. 1930 Pat. 513 = 9 Pat. 606 = 11 P.L.T. 
867 =128 Ind. Cas. 121. 

-S. 114, Illus. (a)—Applicability—Murder. 

Article belonging to murdered man found w'ith 
accused—Accused unable to account for same—In¬ 
ference—Incriminating circumstances. 54 Mys. H.C.R. 
237. 

-S. 114, Illus. ( a) —Applicability—Murder. 

A person who is found in possession of articles 
which were with a person who has been murdered, 
at the time of the murder, may sometimes, but not 
necessarily, be presumed to be a murderer and a thief. 
Before any presumption is raised, theie must be evidence 
that the articles were in fact in the possession of the 
deceased at the time and the Court must be satisfied 
that possession could not have been transferred from the 
deceased to the accused except by the former bein® 
murdered. 3 A.I. Cr. D. 529. 


-S. 114, Ulus, (a)—Applicability—Murder. 

Where the accused produces ornaments of a mur¬ 
dered woman soon after the murder and gives no ex¬ 
planation as to how he came into possession of the 
same, the presumption under S. 114 applies. A.l.R. 
1943 Bom. 458 = 45 Bom. L.R. 884 = 45 Cr. L.J 221 
= I.L.R. (1944) Bom. 25 = 210 Ind. Cas. 362. 


-S. 114, Illus. (a) — Applicability—Murder. 

Two accused, in company of deceased at time of 
murder—One subsequently found in possession of 
jewels worn by deceased. 

The accused admitted his presence with the deceased 
but explained that he was in the company of the deceased 
because the other accused had asked him to fetch the 
deceased. He did not, however, admit his guilt • 

Held, that such a statement might raise suspicion 
against the accu~* . but it was not such as to raise the 

SSSUERSE. tfS#* (Xi!i 


-S. 114, Illus. (a)—Applicability—Murder. 

Charge specific that murder was caused by throttl¬ 
ing—No proof that deceased was murdered at all—No 
presumption of guilt can be drawn from the recent pos¬ 
session by the accused of jewellery taken from the 
deceased. A.l.R. 1940 Mad. 12 = 1939 M.W.N. 
873 = 50 M.L.W. 435 = 41 Cr. L.J. 242=185 Ind. Cas. 
829. 

-S. 114, Illus. (a)—Applicability—Murder and rob¬ 
bery or receiving stolen property. 

It may be presumed under S. 114 that the accused 
was either involved in the murder and robbery or at 
least received the stolen property knowing it to be the 
proceeds of the robbery. But when the question arises 
whether the presumption of the graver offence or of the 
lesser offence is to be drawn, it is for the prosecution to 
establish the graver presumption rather than for the 
graver presumption to be drawn in the absence of an 
explanation from the accused. A..I.R. 1939 Pat. 577 
= 20 P.L.T. 420 = 5 B.R. 706 = 18 Pat. 450 =40 
Cr. L.J. 625 = 181 Ind. Cas. 1001. 


—S. 114, Illus. (a) —Applicability—Murder. 

The presumption arising out of the accused’s recent 
possession of the stolen property which had been remov¬ 
ed from the person of deceased at or about the time of 
his murder is one of fact which are inferences which 
the Court naturally and logically draws from given facts 
without the help of legal direction and, therefore, fall 
more properly within the province of logic and do not 
constitute a branch of jurisprudence. Such presump¬ 
tions are always permissive in the sense that the Court 
has the discretion to draw or not to craw them. Whether 
the Court is to draw or not to draw them, must depend 
upon the circumstances of each case. A.l.R. 1937 
Rang. 439 = 39 Cr. L.J. 47 = 172 Ind. Cas. 66. 

-S. 114, Illus. (a) —Applicability—Murder. 

When the unexplained possession of articles is the only 
circumstance appearing in the evidence against the 
accused, it is not sufficient to warrant a presumption 
of complicity in murder. A.l.R. 1936 Nag. 200 = 

37 Cr L.J. 1047 = I.L.R. (1936) Nag. 78 = 164 Ind. 
Cas. 964. 

S. 114, Illus. (a) —Applicability—Murder. 

. Th e possession of the jewels of a murdered woman 
unexplained is presumptive evidence that the accused 
was thejnurdercr as well as that he committed theft. 

679 ^ CaS ‘ 377 = 14 MLW ‘ 418 = A.l.R. 1921 Mad. 


-o. iw, riius. (A)—Applicability—Murder and theft 
•rossession of stolen property not explained—Accused 
cannot be presumed to have committed murder. 

When the charge is that the accused committed 

murder or theft in a building or both, it is not legitimate 

to presume that the accused arc guilty of the more 

senous offence of murder because they arc unable or 

unwilling to explain their possession of stolen property, 

ana when the unexplained possession of stolen property 

s the only circumstance appearing in the evidence 

Sffir i ccuse< ? the y cannot be convicted of murder 

n?rfv o th M Cour u 1S that possession ofthe pro- 

perty could not have been transferred from the deceased 

E a< ^ uscd except by the former being murdered. 

AYMktd.lls 0 M3d - 274 " 27 Cf - LJ - 394 - 


-S* 114, Illus. (a) —Applicability—Murder. 

to a casc mur der the accused is 

to theP° ssessi °n of the articles belc 
a fact a \! ng traccs of human blood, tl 

ttehbut m 2 Ch , theCourl might presume not 

556 = 21 KlCL!?56. 17 CW - N ' 1077 = 14 ° 
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I. 114, Illus (a )— Applicability — Murder —Robbery. 
In a case where murder and robbery form part of 
one and the same transaction the recent and unexplained 
possession of stolen articles by the accused unless shown 
that he was-only the receiver of stolen property, would 
raise a presumption not only of robbery but also of 
murder. 21 M.L.J. 1071 = (1911) 2 M.W.N. 478 = 
12 Cr. L.J. 564 = 12 Ind. Cas. 652. 

See also 20 Cr L.J. 753 = 53 Ind. Cas. 481. 

-S. 114, Illus. (a)—Applicability—Possession of 

stolen property. 

If a thief got into a house by house-breaking and 
the stolen property was found in his possession, he 
rtiay be presumed to have committed the theft as well 
as house-breaking. 17 Cr. L.J. 32 = 32 Ind. Cas. 160. 

-S. 114, Illus. (a)—Applicability 

Stolen property, possession. See PENAL CODE, 
S. 379. 9 Bom. L.R. 27. 

• (b) Burden of proof. 

-S. 114, Illus. (n)—Burden of proof. 

The propositions regulating the burden of proof in 
a criminal trial and the nature of presumption arising 
from recent possession of stolen articles stated in detail. 
A.I.R. 1945 Cal. 93 = I.L.R. (1944) 1 Cal. 595 = 46 
Cr. L.J. 465 = 218 Ind. Cas. 345. 

-S. 114, Illus. (a) —Burden of proof—Explanation 

by accused—Duty of prosecution. 

Presumption under Illus. (a) does not, in any way, 
shift the burden of proof to the accused. Nor does it 
mean that the accused must prove it positively that he 
received the property in the manner indicated by him. 
If the explanation given by the accused is not inherent¬ 
ly improbable or palpably false and the Court or the 
jury trying'the case find it to be reasonably true, the 
adverse presumption shall be deemed to have been 
rebutted. The explanation must be sufficient to cast a 
doubt on the guilt of the accused and in that case, 
unless the prosecution proves beyond reasonable doubt 
that the accused received the property knowing it to be 
stolen, the benefit of doubt shall go to him. A.I.R. 
1945 All. 19 = 1944 A.L.J. 445 = 1944 A.W.R. 272 
= 1944 O.W.N. (H.C.) 234 = 46 Cr.L.J. 233 = I.L.R. 
(1945) All. 11 =217 Ind. Cas. 192. 

-S. 114, Illus. (a) —Burden of proof. 

The onus of establishing the guilt of an accused 
person always rests on the prosecution. Where an 
accused person is found to be in possession of the pro¬ 
perty recently stolen, the Court can presume that he 
was the thief or that he received the goods knowing 
them to be stolen. There is only a presumption of this 
which can be rebutted by the accused giving a reason¬ 
able explanation of his possession of the articles in 
question. The fact that the presumption is made does 
throw the onus upon the accused of proving 
affirmatively that he had no knowledge that the goods 
were stolen. By reason of the presumption, the accused 
must give a reasonable explanation of his possession 
and an explanation which may well be true. The 
accused is not bound to establish beyond all doubt that 
he obtained the goods innocently. The view that the 
onus of proof shifts on to the accused when the Crown 
shows that he was in possession of recently stolen pro¬ 
perty erroneous. A.I.R. 1942 Pat. 439 (2) = 23 P.L.T. 
18 “ 8 B.R. 411= 43 Cr. L.J. 355 = 198 Ind. Cas. 400. 

~S. 114, Illus. (a)—Burden of proof. 

The accused who is found soon after the theft in pos- 
seasron of the “stolen” property, is presumed to be 
F thief or to have received the property knowing 
it to be stolen. This presumption cannot, however, 
arise at all if the accused is able to account for his 
possession. There is no question in such cases of the 
accused being required to prove his innocence. The 


issue in such cases is whether the accused is to be con¬ 
victed, and he can only be convicted if he is proved 
to be guilty, and not merely because he fails to establish 
his innocence. “Not guilty” is a wider expression 
than “ innocent ”. A.I.R. 1941 Pat. 175 = 42 Cr. L.J. 

215 = 7 B.R. 241 = 21 P.L.T. 1021 = 191 Ind. Cas. 
702. 

-S. 114, Illus. (a)—Burden of proof. 

Under S. 114, the Court may, if the circumstances 
justify it, draw a presumption of guilt against a person 
who is in possession of stolen properly ; but this pre¬ 
sumption does not automatically arise. If several 
months have passed, or if the accused is able to give an 
apparently reasonable explanation of his possession of 
the stolen property, the presumption will not arise. 
S. 114 does not relieve the prosecution of the onus 
of proving the accused’s guilt in respect of a charge 
under S. 411, I.P.C. ; the onus is there just as in the 
case of any other charge but under certain conditions, 
a presumption may arise to alleviate it. A.I.R. 1937 
All. 47 = 1936 A.L.J. 1158 = 1936 A.W.R. 973 = 
38 Cr. L.J. 196 = 166 Ind. Cas. 363. 

-S. 114, Illus. (a) —Burden of proof. 

In cases under Ss. 411 and 412, I.P.C. the onus of 
proof never passes to the accused. The Crown must 
prove guilty knowledge. 164 Ind. Cas. 721 =62 
C.L.J. 257 = 40 C.W.N. 159 = 37 Cr. L.J. 976. 

-S. 114, Illus. (a)—Burden of proof. 

S. 114 and Illus. (a) thereto speak of the Court’s 
power to draw a presumption and act upon it unless the 
accused can account for his possession. But this does 
not mean that the accused must prove affirmatively that 
he came by the goods innocently. It is sufficient if he 
can give an explanation which may raise doubt in the 
mind of the Court as to the guilt of the accused. If he 
(the accused) gives any explanation which in the opinion 
of the jury, may possibly be true although they do not 
necessarily believe it, then the Crown cannot rely upon 
the presumption and must prove the guilt of the accused 
just as in any other criminal case. 

It is wrong to suppose tliat when the distance of time 
betw'ccn the theft and the recovery of the stolen pro¬ 
perty from the possession of the accused is short, then 
the burden shifts on the accused to prove affirmatively 
tliat he came by the possession of the property in an 
innocent manner. A.I.R. 1933 All. 893 = 1933 A.L.J. 
1534 = 56 All. 250 = 35 Cr. L.J. 621 = 148 Ind. Cas. 
141. 


-S. 114, Illus. (a)—B urden cf proof. 

Trial under S. 411, I.P.C.—Neither the receiving 
nor the retention of stolen property established beyond 
reasonable doubt : 

Held, that the accused was not under any necessity to 
prove tliat he had no reason to believe that the property 
was stolen property. A.I.R. 1933 Sind 359 = 35 Cr. 
L.J. 206 = 146 Ind. Cas. 952. 

-S. 114, Illus. (a)—Burden of proof. 

S. 114 does not mean that the accused must affir¬ 
matively prove that he came by the goods innocently. 
That section only exempts the Crown from proving 
the guilt of the accused unless he gives some explanation 
as to how he came by the goods. If he gives any expla¬ 
nation which may possibly be not true, then the Crown 
cannot rely upon the presumption and must prove 
the guilt of the accused just as in any other criminal 
case. A.I.R. 1931 Cal. 617 = 35 C.W.N. 291 = 
33 Cr. L.J. 40 = 134 Ind. Cas. 1071 (2). 

-S. 114, Bins, (a) —Burden of proof—Criminal case 

—Onus never changes. 

In a criminal case the onus is on the prosecution 
to prove beyond reasonable doubt the guilt of the 
accused. The onus never changes. 
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Where the Judge stated in his direction to the jury 
regarding Evidence Act, S. 114, Illus. (a), that if the 
property was proved or reasonably presumed to be 
stolen property, the onus would shift to the accused 
to show that he acquired the property in an innocent 

™Held, that it was a misdirection. 88 Ind. Cas. 515 = 
52 Cal. 223 = 26 Cr. L.J. 1155 = A.I.R. 1925 Cal. 
666 . 

(c) Grounds for presumption. 

-S. 114, Illus. («)—Grounds for presumption—Accused 

showing place where stolen property is concealed—When 
a ground. 

The mere fact that an accused pci son points out 
the place in which stolen property is concealed does 
not give rise to any presumption under S. 1 14, or justify 
his conviction of the offence of receiving stolen pro¬ 
perty, still less of the offence of theft or dacoity. But 
if such property is produced from the house of the 
accused person a presumption would arise under S. 114, 
Illus. (n), that the accused was either the thief or had 
received the goods knowing them to be stolen unless 
he can account for his possession of the stolen articles. 
32 Bom. L.R. 574 = A.I.R. 1930 Bom. 244. 


{d) Nature of possession. 

-S. 114, Illus. (a )—Nature of possession. 

Where an article alleged to have been stolen at a 
dacoity is recovered from a house occupied by the 
accused and his father and there is no evidence as to 
which portion of the house was occupied by the accused 
and which portion by the other members of the family 
and from which portion the articles was recovered the 
article cannot be said to have been, recovered from the 
possession of the accused. A.I.R. 1946 Pat. 169 = 
24 Pat. 646. 


-S. 114, Illus. (a )—Nature of possession—Extent 

of presumption—Duty of prosecution. 

Where it is proved that the accused made a statement 
to the effect that “ I have concealed the property at 
a particular place and I will produce it”, and if it is 
discovered in consequence of that statement, it would 
be evidence of his possession, even though the stolen 
articles are kept or concealed in another man’s pro¬ 
perty, because unless he had possession, he would 
not have kept them at that place. Where, however, the 
accused, without stating that he had concealed stolen 
property merely produces it from a place to which other 
people could have access, it would not be sufficient to 
establish his possession even though the property 
may be concealed because it is consistent with any other 
person having done so and the accused might have 
merely knowledge of it. In absence of any incriminat¬ 
ing statement made by the accused leading to the dis¬ 
covery of property, its production alone from another 
man’s property would not be sufficient to establish 
the accused’s possession. It may at the most show 
his knowledge that the property was concealed there 
Mere knowledge that stolen property is lying hidden 
somew'here is not an incriminating circumstance for 
the offence of theft or receiving stolen property and 
such knowledge cannot by itself raise a presumption 
of possession. It is the prosecution that has to csta 
blish accused’s possession apart from his knowledge 
and it is only when his possession is proved that the 
accused has to account for it in order to escape from thp 
presumption under Illus. (a) to S. 114. 

The same general principle would apply though with 
less force where the stolen articles are merely pointed 
out and produced by the accused from a place of wh ch 
he had -lily joint possession. It must howpvrK 

noted that dependents of a person living with him can 

not be said to be in joint possession of the home fS 
this purpose as they are in occupation underTm and 


not independently of him. A.I.R. 1945 Bom. 292 « 
47 Bom. L.R. 63 = 47 Cr. L.J. 51 = 221 Ind. Cas. 86. 

-S. 114, Illus. (a)—Nature of possession. 

In order to raise legitimately the presumption of 
theft, the possession of stolen property should be ex¬ 
clusive as well as recent. Ill Ind. Cas. 732 = 29 Cr. 
L.J. 924 = 23 S.L.R. 5 = A.I.R. 1929 Sind 9. 

-S. 114, Illus. (a)—Nature of possession. 

From the mere fact that the articles were discovered 
in accused’s possession soon after the theft the Judges 
did not draw the presumption that accused was the 
thief himself. 83 Ind. Cas. 705 = 5 L.R.A. Cr. 81 = 
26 Cr. L.J. 145 = A.I.R. 1924 All. 701. 

-S. 114, Illus (a)—Nature of possession. 

Stolen articles found in accused’s premises raise a 
prima facie presumption against him—Accused not 
having control over premises, evidence against him is 
not conclusive but circumstances of each case should 
be considered. A.I.R. 1921 Pat. 480. 

-S. 114, Illus. (a) —Nature of possession. 

If articles are found in a house occupied by several 
members, there is no presumption that they wer& in 
the possession of the karta. There is a presumption 
against crime and misconduct and the more heinous 
and improbable a crime is, the greater is the force of the 
evidence required to overcome such presumption. 
40 Cal. 898 = 18 C.W.N. 185 = 23 Ind. Cas. 25. 

(e) Possession following theft. 

-S. 114, Illus. (a)—Possession following theft. 

When a person is found in possession of stolen 
articles soon after the theft, the law presumes that such 
person must either be the thief or the receiver of the 
stolen goods. The identity of the stolen articles being 
established, the identity of the thief or the receiver of 
the stolen goods is presumed to be established. 7 
O.W.N. 527 = A.I.R. 1930 Oudh 353. 

-S. 114, Illus. (a)— Possession following theft. 

The fact that a person is found in possession of the 
stolen property shortly after the theft raises the presump¬ 
tion that he took part in the theft. 123 Ind. Cas. 393 = 
31 Cr. L.J. 492 = 1930 Cr. C. 767 = A.I.R. 1930 Pat. 
385. 

(/) Possession not immediate. 

-S. 114, Illus. (a) —Possession not immediate. 

The presumption under Illus. (a) to S. 114, Evidence 
Act, can be raised only when the person is found in 
possession soon after the theft. Lapse of time is an 
important factor to be considered. Where the case is 
one of theft of a bicycle, it has to be borne in mind 
that it readily changes hands ; when it is not of any 
great value, a person who is found in possession of it 
about 12 months after the alleged theft cannot safely 
be presumed to be guilty of theft or of possession of 
stolen property knowing it to be stolen, and he cannot 
be required to explain how he has come by it. In 
such circumstances no conviction under S.. 411, I-P. 
Code, can be sustained. 224 Ind. Cas. 372 = 47 
Cr. L.J. 599 = A.I.R. 1946 Sind 153. 

S. 114, Illus. (a)—Possession not immediate—One 
month after theft. 

Lapse of time of a month is too long an interval 
in the case of property like empty gunny bags to pro* 
sume safely that the accused possessed them knowing 
them to be stolen or that he was in possession as a 
thief. 1937 M.W.N. 552. 

—-S. 114, Ulus, (a)—Possession not immediate. 

Where it was proved that six months after theft, 
some of the stolen goods were found in the possess on 
ot the accused : 

Held, that owing to the length of time which elapsed 
between the theft and the finding of the goods, the 
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presumption under S. 114, Ulus, (a), could not be relied 
on. The most that could be said was that it was sus¬ 
picious that this man should have been found in posses¬ 
sion of the goods. A.I.R. 1935 Cal. 680 = 36 Cr.L.J. 
1466 = 158 Ind. Cas. 840. 

-S. 114, Illus. (a)—Possession not immediate. 

Where a stolen animal is found in the possession of 
a person about nine months after its loss, it cannot be 
said that he was in possession of it soon after the theft. 

The possession of stolen property, even if accom¬ 
panied by a failure to give an account as to how such 
possession was acquired, or by a false account, or by 
accounts which arc contradictory, or by a conceal¬ 
ment of the property, would raise not a violent or 
strong presumption but a probable presumption merely. 
A.I.R. 1931 Pat. 85 - 12 P.L.T. 350 = 32 Cr.L.J. 
614 = 130 Ind. Cas. 800. 


1. 114, Illus. (a)—Possession not immediate. 

Where there is long lapse of time between the theft 
and the discovery of the stolen property (in this case 
over 15 months), the onus of proving innocent posses¬ 
sion should not be cast on the accused. 62 P.L.R. 
1916, Rel. on. 108 Ind. Cas. 912 = 29 Cr.L.J. 464 
= 29 P.L.R. 441 = A.I.R. 1928 Lah. 687. 

■S. 114, Illus. (a)—Possession not immediate. 


No possession arises out of mere possession of stolen 
articles 12 years after they were stolen. 96 Ind. Cas. 
650 = 27 Cr.L.J. 986 (Lah.). 

-S. 114, Illus. (a)—Possession not immediate. 

Possession of stolen property 19 months after theft 
raises no presumption that the holder thereof was either 
the thief or received the goods knowing them to be 
stolen. 95 Ind. Cas. 471 = 27 Cr.L.J. 807 = A.I.R. 
1926 Lah. 528. 

-S. 114, Illus. (a)—Possession not immediate. 

Where the accused was found possessed of stolen 
goods several months after the theft and at a place 
several miles away from the place of occurrence no 
presumption that he is either the thief or a receiver of 
stolen property arises and the onus is not on the accused 
to explain how he got the property and the prosecution 
cannot succeed by proving the defence to be false. 91 
Ind. Cas. 544 = 27 Cr.L.J. 112 = A.I.R. 1926 Lah. 
272. 

' S. 114, Illus. (a) — Possession not immediate. 

Two and a half years before the discovery, at the 
house of accused, of the articles (four silver ornaments 
of ordinary type worth Rs. 100) these had been removed 
irom the houses of the two complainants by means of 
a dacoity. The accused was a goldsmith by caste and 
profession and when asked, he explained that he himself 
had made them for his wife. The articles were found, 
except in one case, on the person of the wife of the 
accused. 

Held, that the accused cannot be presumed to be 
in possession of the articles with guilty knowledge. 

?L Ind l Cas - 722 = 26 Cr.L.J. 578 = 5 L.R.A. Cr. 
199 = A.I.R. 1925 All. 220. 

—-S. 114, Illus. (a)—Possession not immediate. 

1 h° u gh usually a Court is not justified in diawing 
tne presumption of guilty knowledge from possession 
ot property such as jewellery nearly two years after 
tne property had been stolen or otherwise lost to the 
real owner, the Court is always entitled to request 
h u J ?0S u es i or J to dolose the name of the person from 
« A® 9btained the articles and the particulars 
y\ e origin of the possession and the Court is 
♦ ° '“favourable inferences, if the accused 
T. ,sc lose such facts or gives an explanation 
s fe wn to ** false. 81 Ind. Cas. 443 = 
256. ' 80 = 25 CrLJ ‘ 907 = A.I.R. 1924 Rang. 

8—F. Y. D.—43 


S. 114, Illus. (a)—Possession not immediate. 

Where the nature of the articles is such that they 
may be constantly changing hands, the recovery of 
su ch articles more than 5 months after the (heft can¬ 
not, in law, give rise to a presumption against the 
possessor, and it is not incumbent upon him to explain 
how he came by them. 62 Ind. Cas. 867 = 22 Cr.L.J. 
595 = A.I.R. 1921 Lah. 89. 

-S. 114. Illus. (a)—Possession not immediate. 

The presumption concerning stolen goods in S. 114, 
Illus. («) of the Evidence Act arises only when the stolen 
goods are found ‘soon after’ the theft. Thirteen 
months after the occurrence cannot be regarded as 
coming within the rule. 11 L.W. 43 = 26 M.L.T. 
389 = 20 Cr.L.J. 819 = 53 Ind. Cas. 819. 

-S. 114, Illus. (a)—Possession not immediate. 

No ground for presumption under S. 114, Evidence 
Act, arises where stolen properties of an ordinary 
kind and of small value are found in the possession of 
the accused after a long time. 22 C.W.N. 597 = 19 
Cr.L.J. 702 = 46 Ind. Cas. 158. 

-S. 114, Illus. (a)—Possession not immediate. 

S. 114, Illus. (a) of the Evidence Act is merely illus¬ 
trative of the manner in which the inferences can be 
drawn from the common course of events, human 
conduct, etc. In a prosecution for receipt of stolen 
goods, lapse of time after the theft is usually an impor¬ 
tant factor in determining the guilt of the accused but 
the importance to be attached to it must vary with 
the circumstances of the individual case and depends 
on the frequency with which the property is likely to 
have changed hands. No maximum period is suggested 
as that beyond which no inference of guilt can be 
drawn. 19 Cr.L.J. 189 = 43 Ind. Cas. 605. 

-S. 114, Illus. (a) —Possession not immediate. 

The finding in the possession of a person six months 
after the commission of a dacoity of articles stolen in 
that dacoity, such articles consisting of jewellery of a 
very ordinary type and by no means of any distinctive 
appearance, is not sufficient to form the basis of a 
conviction for participation inthe dacoity. 3 A.L.J. 
808 = (1906) A.W.N. 314 = 29 A. 138. 

(g) Possession ofstolen cattle. 

-S. 114, Illus. (a)—Possession of stolen cattle. 

In Sind, possession of stolen cattle three or four 
months after theft is sufficient to raise presumption of 
guilt under the section ; but the accused may set up 
title by lawful origin to rebut the presumption. 10 
S.L.R. 167 = 18 Cr.L.J. 411 =38 Ind. Cas. 971. 

(h) Presumption under. 

-S. 114, Illus. (a)—Presumption under—Scope of. 

See PENAL CODE (45 OF I860) SS. 411 AND 
412 AND EVIDENC ACT (1 OF 1872) S. 114, ILLUS. 
(a), 1950 A.W.R. 203 = A.I.R. 1950 A. 398. 

- S. 114 (a)—Presumption under—Nature and scope 

of—Conviction on presumption—Legality. 

See PENAL CODE (45 OF 1860), S. 380 AND 
EVIDENCE ACT (1 OF 1872), S. 114, ILLUS. (n). 
(1950) 1 M.L.J. 792 = A.I.R. 1950 Mad. 778. 

- S. 114, Illus. (a) — Presumption under —When arises 

—Facts to be proved by prosecution. 

The presumption permitted by Illus. (a) to S. 114, 
Evidence Act, does not arise until the prosecution has 
established three facts : (1) the ownership of the arti¬ 
cles in question, (2) their theft, and (3) their recent 
possession by the accused. When these essential 
facts relating to the ownership, theft and possession 
of the articles has been established, the Court may 
infer that the accused knew how they had been removed 
from the possession of the owner, that is to say, in a 
case of ordinary theft that they had been stolen, and 
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in a case of dacoity that they had been stolen in the 
course of a dacoity. 25 Pat. 262 = 228 Ind. Cas. 
36 = A.I.R. 1947 Pat. 205 - 48 Cr.L.J. 133=13 
B.R. 113 = 27 P.L.T. 323. 


-S. 114, Ulus, (a)—Presumption under. 

Where the accused slated in defence that the incrimi¬ 
nating articles recovered from him were his own pro¬ 
perty. which was disbelieved by the Courts, it must be 
held that the accused had failed to satisfactorily account 
for the possession of the articles in question and the 
prosecution is entitled to rely on the presumptions 
under S. 114 («), Evidence Act, that the accused was 
either a thief or a receiver of the stolen goods. A.I.R. 
1941 Oudh 618 = 1941 O.W.N. 1061 (2) = 42 Cr.L.J. 
818 = 1941 A.W.R. 287 -- 17 Luck. 182 = 196 Ind. 
Cas. 166. 

- S. 114, Ulus, (a)— Presumption under —Extent of. 

The nature of the presumption which the Court 
should draw in each individual case under Illus. (a) 
depends entirely upon the nature of the evidence 
adduced. Where a long interval has elapsed before the 
stolen property has been recovered, it is often unsafe 
to assume that the possessor was the actual thief. The 
highest presumption which can be drawn from posses¬ 
sion of stolen properly, by itself, and in the absence 
of any other evidence, is presence at the scene of the 
theft. A.I.R. 1939 Rang. 361 =41 Cr.L.J. 44 = 184 
Ind. Cas. 545. 

— —S. 114, Illus. (a)—Presumption under. 

Case under Ss. 411 and 414, I.P.C., possession of 
property satisfactorily explained by the accused : 

Held, that the presumption under S. 114, Evidence 
Act did not arise and the prosecution must prove 
guilty knowledge of the accused. It was the duty of 
the Judge to tell so to the jury and the omission to 
state this amounted to a misdirection. A.I.R. 1937 
Pat. 191 = 38 Cr.L.J. 129 = 18 P.L.T. 210 = 3 B.R. 
124 = 166 Ind. Cas. 91. 

- S. 114, Illus. (a)—Presumption under. 

It is clear that under S. 114, Illus (a), there is a 
presumption against a man in possession of recently 
stolen goods that he knew them to be stolen. But it 
is not necessary to rely on that presumption if the 
facts do not warrant it. A.I.R. 1937 Lah. 700 =? 39 
P.L.R. 1 = I.L.R. (1937) Lah. 227 = 38 Cr.L.J. 1066 
= 171 Ind. Cas. 342. 


-S. 114, Illus. (a)—Presumption under. 

The presumption, under S. 114, is only a presumj 
tion o! facts and is rebuttable. Where the accused i 
proved to have been in lawful custody of the artic 
as a bailee, unless the prosecution proves that he ha 
knowledge as to its being a stolen article, the gui 
cannot be brought home to him. 164 Ind. Cas 'll 
(1) = 18 N.L.J. 237 = 37 Cr.L.J. 1004. 

-S. 114, Illus. (a) —Presumption under. 

Charge under S. 411, I.P.C.—Serious doubts that tl 
accused may have been a bona fide purchaser < 
bullocks when he purchased them—Articles in posse 
si on of accused for several months : 

Held, that the presumption under S. 114 had bee 
sufhciently rebutted. A.I.R. 1936 Oudh 380 = lu- 
O.W.N. 668 = 37 Cr.L.J. 907 (1) = 164 Ind. Cas. 9 

S. 114, Illus. (a)—Presumption under. 

An accused, on arrest, told that he knew the r>K 

where the stolen property was and showed that nlk 

and the other accused, on temptation of his broth 

being let off, got the recovery of the part of the stol- 

pr H, fr J m the field not belonging to him 

, no Presumption under S. 114, arose asain 

both these accused. 1935 MAV.N. 1195 Sea ° ar 

——S. 114, Illus. (a)—Presumption under. 

J^ here , an art, cle which was stolen in October w 
recovered from the possession of the accused in l 


following May, the Court, under S. 114, is entitled to 
presume that the accused is either a thief or a retainer 
of stolen goods knowing them to be stolen unless he 
can account for his possession of the goods. A.I.R. 
1933 All. 461 = 1933 A.L.J. 523 = 34 Cr.L.J. 1018 
= 145 Ind. Cas. 609. 

-S. 114, Illus. (a)—Presumption under. 

Possession of stolen property some days after the 
commission of offence legitimately leads to the pre¬ 
sumption under S. 114, Illus. (a). 1933 M.W.N. 325. 

-S. 114, Illus. (a)—Presumption under. 

To justify a presumption of guilt under S. 114, Illus. (a) 
the possession of the accused in respect of property 
proved to have been stolen must be established. AIR- 
1932 Sind 180 = 34 Cr.L.J. 163 - 141 Ind. Cas. 537. 

-S. 114, Illus. (a)-Presumption under—Stolen pro¬ 
perty found in possession of a person three weeks 
after theft—Presumption. 

Where stolen property is found in the possession 
of a person three weeks after theft, the presumption 
is that he must have received the property knowing 
or having reason to believe it to be stolen and not that 
he has committed theft. In order to raise a presump¬ 
tion the length of time that has elapsed, the amount 
of property found in a man’s possession, and the cir¬ 
cumstances leading to discovery, have to be consi¬ 
dered and in raising the presumption as to the receipt 
of the stolen property it is not necessary that there 
should be evidence that he knew it to be stolen. (1912) 
M.W.N. 97 = 13 Cr.L.J. 140 = 13 Ind. Cas. 828. 


(i) Reasonable explanation. 

-S. 114, Illus. (a)— Reasonable explanation of posses¬ 
sion by accused—What is. 

The presumption undciTllus. (a) to S. 114 of the 
Evidence Act is not available to the prosecution, if 
the accused gives a reasonable explanation of his 
possession of stolen property. It is not, however, 
a reasonable explanation on the part of the accused 
to deny the existence of the facts proved by the pro¬ 
secution, as to the ownership of the articles alleged 
to be stolen, their theft or his possession of the same. 
The explanation which would render the presumption 
unavailable to the prosecution is an explanation of 
how articles belonging to the complainant arc found 
in his possession shortly after they had been stolen. 
It is only when he offers such an explanation wilh 
regard to his possession that the presumption does not 
arise. 25 Pat. 262 = 228 Ind. Cas. 36 - A.I.R. 1947 
Pat. 205 = 48 Cr.L.J. 133 = 13 B.R. 113 =27 P.L.T. 
323. 


—■—S. 114, Illus. (a)—Reasonable explanation. 

An allegation by the accused that the so-called stolen 
property which has been proved to belong to the 
complainant is not, in fact, stolen property but is the 
property of his relation is not an explanation of posses¬ 
sion under S. 114, Illus. (a). A.I.R. 1945 Cal. 421 
-47 Cr.L.J. 193 = 49 C.W.N. 392 = 221 Ind. Cas. 


v/u ’ 1UUS * W—Kcasonaoie explanation. 

When an accused has given a satisfactory account 
tor his possession, the question of the application ot 
S. 114, no longer arises and then it is necessary to show 
by evidence direct or circumstantial that there was 
some collusion between thief and the receiver or that 
the receiver had real reason to believe that the property 
/new *!^ 6 *) ad Purchased was stolen. A.I.R. 1942 Pat. 
439 (1) = 43 Cr.L.J. 911 = 9 B.R. 54 = 203 Ind. Cas. 

ID. 

(j) Recent possession. 

—S. 114 , Ulus, (a)— Recent possession—Meaning of* 
1 Presumption permitted by S. 114, Illus. («). 01 
the Evidence Act does not arise until the prosecution 
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114. ICTUS, (n)—(j) Recent Possession. 


has established three facts : namely, the ownership 
of the articles in question, the theft of those articles 
and their recent possession by the accused. No fixed 
time-limit can be laid down to determine whether 
possession is recent or otherwise and every case must 
be judged on its own merits. The presumption of 
guilt varies according to whether the stolen articles 
are or are not calculated to pass readily from band to 
hand and therefore the importance to be attached to 
possession must vary with the circumstances of each 
individual case. 51 P.L.R. 110 = 3 A.T.Cr.D. 381 
= A.I.R. 1949 E.P. 315 = 50 Cr.L.J. 794. 

-S. 114, Illus. (a)—Recent possession—Test to deter¬ 
mine. 

No fixed time-limit can lie laid down to determine 
whether possession is recent or otherwise : every case 
has to be judged on its own facts. The question as 
to what amounts to recent possession sufficient to 
justify the presumption of guilt varies according as 
the stolen article is or is not calculated to pass readilv 
from hand to hand. If the stolen articles are such 
as are not likely to pass readily from hand to hand, 
the period of ten w'eeks cannot be said to be too long 
to attract the presumption. A.I.R. 1945 Nag. 1 = 
1945 N.L.J. 17 = T.L.R. (1945) Nag. 151 =46 Cr.L.J. 
448 = 218 Ind. Cas. 294. 


-S. 114, Illus. (a)—Recent possession. 

It is not possible to lay down any maximum period 
to draw the presumption that the person is guilty of 
theft. 1932 M.W.N. 862. 


-S. 114, Illus. (a)—Recent possession—Possession 

of stolen property a couple of hours after burglary. 

A person found in possession of the stolen property 
a couple of hours after the commission of a burglary 
can be rightly convicted of an offence under S. 457, 
I.P.C. A.I.R. 1933 Oudh 117 = 34 Cr.L.J. 649 (1) 
= 10 O.W.N. 47 = 143 Ind. Cas. 835. 


-S. 114, Illus. (a)—Recent possession of stolen pro¬ 
perty—Presumption. 

Possession of the stolen property by a person on the 
next morning after a burglary is presumptive evidence 
that he is one of the thieves. 11 A.L.J. 94 = 14 Cr.L.J. 
124 = 18 Ind. Cas. 684. 


S. 114, Illus. (a)—Recent possession—Test. 

No fixed time-limit can be laid down to determine 
whether possession of articles is recent or otherwise. 
But every case must be judged on its own facts. If a 
tew stolen articles were found in possession of a per¬ 
son under circumstances which may give rise to the 
probability of his coming by them honestly some time 
after the theft the presumption under (he law might 
not arise against him. 94 Ind. Cas. 361 = 27 Cr.L.J. 
617= A.I.R. 1926 Cal. 925. 

—-S. 114, Illus. (a) —-Recent possession—What is. 

The question as to what amounts to recent posses¬ 
sion sufficient to justify the presumption of guilt in 
any particular case, varies according as the stolen 
ffcle is, or is not, calculated to readily pass from hand 
to hand. But the strength and nature of such pre¬ 
sumption must vary according to the seriousness of 
Vi™ t j ncc an 4 the nature of the property involved. 
109 i rt In f Cas- 801 = 11 N.L.J. 104 = 29 Cr.L.J. 609 
.-10 A.I.Cr.R. 340 = A.I.R. 1928 Nag. 213. 



• 114, Illustrations 



Synopsis. 

A. Accomplice. 

(fl) Who Is. 

(b) Corroboration. 

(c) Credibility. 

(4) Evidence of. 


B. Approver—Evidence of. 

C. Bribe-giver. 

D. Co-accused. 

E. Corroboration. 

F. Dufy of Judge. ' 

A. (a) Accomplice—Who is. 

—-—S. 114, Illus. (b)—Accomplice—Wlio is. 

An accomplice means a guilty associate or partner 
in a crime ; a person who is connected with the offence, 
or who makes admissions of facts showing that he had 
a conscious hand in it. Where a witness is not con¬ 
cerned with the commission of the crime he cannot be 
said to be an accomplice although he gives no infor¬ 
mation about it until the arrival of the Police owing 
to fear of the accused. Pak. L.R. (1950) Lah. 183 «- 
51 Cr.L.J. 1123 - A.I.R. 1950 Lah. 129. 

-S. 114, Illus. (b)—Accomplice—Who is—Person 

aware of intention to commit crime omitting to give infor¬ 
mal ion—Corroborat ion. 

A person who is aware of the intention of certain 
people to commit a murder and docs not disclose it 
to anybody is a consenting party to the crime and an 
accomplice and his evidence cannot be accepted with¬ 
out corroboration. The evidence of accomplices 
cannot be accepted as corroborative of each other. 
20 P.R.Cr. 1919 = 14 P.W.R. (Cr.) 1919 = 20 Cr.L.J. 
191 =49 Ind. Cas. 607. 

-S. 114, Illus. (b)—Accomplice—Who is. 

An accomplice is a person who is a guilty, associate 
in crime or who sustains such a relation to the criminal 
act that he could be jointly indicated with the prin¬ 
cipal. A person who cannot be so indicated owing 
to tire absence of the clement of mens ten he having 
acted under pressure exerted by the principal is not an 
accomplice and his evidence does not require corro¬ 
boration. I.L.R. (1945) Nag. 315 = 221 Ind. Cas. 
507 =47 Cr.L.J. 196 = 1945 N.L.J. 134= A.I.R. 
1945 Nag. 143. 

-S. 114, Illus. (b)—Accomplice—Who is—Corrobora¬ 
tion required. 

A person who assisted the criminals to the extent 
of keeping a look-out to see whether the police were 
approaching, is an accomplice whose evidence requires 
corroboration. The corroborative evidence need not 
be such as to prove independently that the person 
named was guilty of the crime. Evidence proving 
that the accused were, at the time the crime was com¬ 
mitted, near the scene of the crime and so placed as 
to justify the inference that they were accompanying 
persons whose complicity in the crime has been satis¬ 
factorily proved by independent evidence, is sufficient 
corroboration of the evidence of the accomplice. I.L.R. 
(19J4) 2 Cal. 312 = 226 Ind. Cas. 153 = 47 Cr.L.J. 
695 ----- A.I.R. 1946 Cal. 156. 

——S. 114, Illus. (b)—AccompIice—Who is. 

Where a witness helps the accused in his conceal¬ 
ment, his position is that of an accomplice and it is 
not safe to use his evidence against the accused with¬ 
out material corroboration. 46 P.L.R. 283. 

-S. 114, Illus. (b)—Accomplice—Who is—Gambling 

cases—Evidence of Police agent, value of—Corrobo¬ 
ration, necessity of. 

In a great many of gambling cases, the Police agents 
are not only accomplices, but are also unreliable 
witnesses because they arc generally paid by results. 
It is always in their interest to secure a conviction in 
the hope of getting a part of the fine which may be 
imposed. The evidence of a Police agent in these cases 
must always be corroborated before it can be acted 
upon. The case is not improved by providing the 
Police agent with a companion and calling him a panch , 
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and in such a case, the evidence of the pouch is not 
enough to corroborate the Police agent. A.I.R. 1937 
Bom. 385 = 39 Bom. L.R. 613=I.L.R. (1937) 

Bom. 670 r- 38 Cr.L.J. 1047 = 171 Ind. Cas. 282. 

—S. 114, lllus. (b)—Accomplice—Who is—Informer 
—Corroboration, necessity of. 

The rule requiring independent corroboration in 
material particulars of the evidence of an accomplice 
is now virtually a rule of law. On the same princi¬ 
ple, corroboration is insisted upon in the case of the 
evidence of informers. The evidence of an accessory, 
after the event, suffers more or less from the same 
taint as the evidence given by an accomplice. It would 
be very unsafe to accept the solitary evidence of such 
a person as proving the guilt of the accused without 
independent corroboration in material particulars. 
A.I.R. 1937 Oudh 259 = 1937 O.W.N. 104 = 38 
Cr.L.J. 286 = 13 Luck. 115 = 166 Ind. Cas. 667. 

-S. 114, lllus. (b)—‘Accomplice,’ who is. 

Witnesses who admittedly had witnessed the crime 
who have assisted in concealing the evidence of that 
crime or at least connived at such being done and who 
have not attempted to give any information either to 
the police or to any other person to enable the offender 
to be brought to justice are in a very little better posi¬ 
tion than that of accomplices. 120 Ind. Cas. 190 = 
31 Cr.L.J. 50 = 1929 Cr.C. 87 = A.I.R. 1929 Lah. 
540. 

——S. 114, lllus. (b)—Accomplice—Who is. 

In order to render the wife of the deceased an ac¬ 
complice, there should be evidence to show that she 
shared with the accused any intention that the 
deceased should be killed. A.I.R. 1939 Mad. 266 
= 49 M.L.W. 175 = 1938 M.W.N. 1272 = 40 Cr.L.J. 
606 = 181 Ind. Cas. 933. 

-S. 114, lllus. (b)—Accomplice—Who is. 

Where the witness was the accused’s paramour, 
and on her own admission accompanied him to the 
scene of the murder and waited outside the hut while 
the accused went in and murdered the husband of 
the witness and then covered him with a chadar and 
where after that, she returned to the village and shut 
herself up in her house and gave no information to 
any one until the next morning when she told one of 
the P.Ws. privately what had happened. 

Held, that in these circumstances she was, to all 
intents and purposes, an accomplice of the murderer. 
88 Ind. Cas. 854 = 6 Lah. 183 = 26 P.L.R. 331 =26 
Cr.L.J. 1238 = A.I.R. 1925 Lah. 432. 

-S. 114, lllus. (b)—Accomplice—Who is. 

An accomplice is a person who is a guilty associate 
in crime or who sustains such a relation to the criminal 
act that he can be jointly indicated with the defendant 
(principal). 14 M.L.J. 226 = 27 M. 271. 


A. ( b ) Corroboration. 


-S. 114, lllus. (b)—Accomplice—Corroboration by 

another accomplice—Sufficiency. J 

For the purposes of the rule of practice, the evidence 
of one accomplice is not corroborative of the evidence 
of another. 3 A.I.Cr.D. 392 = A.I.R. 1949 PC \T> 
= 50 Cr.L.J. 642 (P.C.). 


-S. 114, lllus. (b)—Accomplice—Corroboration bv 

another accomplice—Sufficiency. J 

A conviction cannot be based on the evidercc of 
accomplices unless it is corroborated in material narti 
culars by the evidence of persons who are not accom¬ 
plices. Tainted evidence cannot corroborate other 
tainted evidence. 39 C.W.N. 761, disannr 40 
C.W.N. 1164 (P.C.), Rcl. on. 53 C.W.N 479 - 3 a*? 
Cr.D. 593 = A.I.R. 1949 Cal. 594 = 51 Cr L J 129 '** 

another accomplice. < h »- Ac «> n, P | ^Corrob. rat ion by 


It is unsafe to rely on the testimony of an accomplice 
without independent corroboration both as to the 
crime and as to the identity of the criminal ; the corro¬ 
boration of one tainted evidence by another tainted 
evidence is not an independent corroboration. 

Per Henderson, J.—To say that an accomplice 
is to be corroborated in material particulars is 
not the same thing as to say that he is to 
be corroborated by a witness who is not an 
accomplice. No doubt it 'is a rule of prudence 
to say that ordinarily evidence which is itself tainted 
should not be accepted as corroboration of tainted 
evidence. But it is opposed to all common sense to 
lay down that in a case, the circumstances-of which 
show that the rule of prudence does not apply, the 
Court is precluded from acting on evidence which it 
believes to be true. 163 Ind. Cas. 566 =62 Cal. 891 
= 39 C.W.N. 761 = 37 Cr.L.J. 840. 

-S. 114, lllus. (b)—Accomplice—Corroboration by 

another accomplice. 

It is necessary that the evidence of an accomplice 
should be corroborated in material particulars by 
independent evidence which is free from the taint 
attached to the evidence of an accomplice. A.I.R. 
1934 Mad. 248 = 1933 M.W.N. 1129 = 35 Cr.L.J. 
1040 = 67 M.L.J. 74 = 40 M.L.W. 237 = 149 Ind. 
Cas. 964. 

-S. 114, lllus. (b)—Accomplice—Corroboration— 

Conspiracy—All specific acts of conspiracy need not be 
corroborated. 

In a case of a conspiracy, if there is corroboration 
not only of the general fact of the existence of a con¬ 
spiracy but also of the participation in it of any parti¬ 
cular accused, it would not be necessary that there should 
be corroboration of all the specific acts in the con¬ 
spiracy said to have been done by that accused unless 
the evidence of the accomplice on the point was in¬ 
trinsically open to suspicion. A.I.R. 1944 Pat. 67 
= 22 Pat. 681 = 10 B.R. 494 = 45 Cr.L.J. 624 = 25 
P.L.T. 57 = 212 Ind. Cas. 298. 

-S. 114, lllus. (b)—Accomplices—Corroboration- 

Several accomplices—Evidence of one cannot be 
corroborated by that of other—Manner of scrutinizing 
evidence of several accomplices indicated. A.I.R, 
1943 Pat. 146 = 9 B.R. 251 = 44 Cr.L.J. 494 = 22 
Pat. 27 = 206 Ind. Cas. 109. 

-S. 114, lllus. (b)—Accomplice—Corroboration by 

another accomplice. 

Whether corroboration of one accomplice by another 
accomplice is sufficient corroboration or not is largely 
an academical question because it is clear that if two 
accomplices give depositions in detail which agree 
with each other very closely and it is unlikely that on 
all those details they have agreed beforehand, there is 
very much stronger reason for believing that the story 
given by both the approvers is true than there would be 
it only one accomplice had been available ; and since 
tae evidence of an approver can be acted upon without 
corroboration, there can be nothing illegal in acting 
on the evidence of accomplices that "has been rendered 
more credible by agreement between them on the 
details elicited in cross-examination. In considering 
whether the evidence of an accomplice can be accep- 
^’,? ne has also to take into consideration the extent 
complicity. A.I.R. 1939 Mad. 283 = 1938 
M.W.N. 962 = 40 Cr.L.J. 483 = 181 Ind. Cas. 364. 

—S- 114, lllus. (b)—Accomplice—Corroboration. 

there can be no doubt that the statement of an 
accomplice should normally be corroborated. To 
what extent such corroboration is needed would depend 
on the circumstances of each case. The Court is not, 
however obliged to hold that he is unworthy of credit 
and must be corroborated. A.I.R. 1942 Oudh 163 
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= 1941 O.W.N. 1255 - 43 Cr.L.J. 139 - 1941 A.W.R. 
(C.C.) 358 = 197 Ind. Cis. 277. 

--S. 114 Ulus, (b)—Accomplice— Corroborat ion. 

In spite of all that has been said to the contrary in 
law, the evidence of an accomplice stands on the same 
footing as any other evidence. The Court or jury 
is not obliged to hold that lie is unworthy of credit 
and must be corroborated. A.l.R. 1942 Oudh 221 
- 1941 A.W.R. (C.C.) 402 - 1941 O.W.N. 1369 - 
43 Cr.L.J. 416 - 17 Luck. 516 - 198 Ind. Cas. 714. 


-S. 114, Illus. (b)—Accomplice—Corroboration. 

Two further illustrations given to Illus. (Z>), S. Ill, 
show circumstances in which the presumption nor¬ 
mally tp be drawn is capable of being displaced. These 
illustrations are not exhaustive. They are given by 
way of guidance only, and in order that a Court may 
test the facts of a particular case to see whether any¬ 
thing has emerged to show that the evidence of an 
accomplice need not be corroborated in material 
particulars. A.l.R. 1938 Rang. 177 = 1938 Rang. 
L.R. 190 = 39 Cr.L.J. 581 - 175 Ind. Cas. 465 (F.B.). 


-S. 114, Illus. (b)—Accomplice—Corroboration. 

It is open to a Court to depart from the rule men¬ 
tioned in Illus. ( 6 ), if it thinks that there are special 
circumstances in the case making it safe to do so, and 
in such cases, S. 133 makes it clear that a conviction 
is not illegal merely because it is based upon the un¬ 
corroborated testimony of an accomplice or of accom¬ 
plices. A.l.R. 1938 Nag. 328 = 1938 N.L.J. 185 - 
l.L.R. (1938) Nag. 516 = 39 Cr.L.J. 818 = 176 Ind. 
Cas. 853. 


-5. 114, Illus. (b)—Accomplice—Corroboration. 

A conviction based entirely on the uncorroborated 
evidence of an accomplice will upset the conviction. 
1938 Rang. L.R. 213. 

—S. 114, Illus. (b)—Accomplice—Corroboration. 

When the rule of corroboration is not applied, there 
should be strong reason for not following it. 167 
Ind. Cas. 752 = 19 N.L.J. 221 = 38 Cr.L.J. 4-14. 


-S. 114, Illus. (b)—Accomplice—Corroboration. 

When a trial takes place before a Judge and a jury, 
it is the duty of the Judge to warn the jury that it is 
unsafe to act upon the uncorroborated evidence of an 
accomplice, hi the same way, when a trial takes place 
before Commissioners who are the Judges both of law 
and of facts, it is right and proper and indeed obligatory 
upon them that they should warn themselves that it is 
unsafe to act on the uncorroborated testimony of the 
accomplice. The question whether the evidence of 
an accomplice has been sufficiently corroborated is 
largely a matter for the Court which is trying the case. 
164 Ind. Cas. 779 = 39 C.W.N. 754 = 37 Cr.L.J. 
999 (F.B.). 

- S. 114, Illus. (b)— Accomplice —Corroboration, 

extent and nature of. 

The evidence of an accessory must be corroborated 
in some material particular not only bearing upon the 
facts of the crime but upon the accused’s implication 
it and the evidence of one accomplice is not avail¬ 
able as corroboration of another. This is now virtually 
a rule of law. A.l.R. 1936 P.C. 242 = 44 M.L.W. 

1936 ALJ - 869 = 37 Cr.L.J. 914 = 40 C.W.N. 
1164 = 1936 M.W.N. 889 ==.1936 A.W.R. 741 = 38 
Bom. L.R. 1101 = 163 Ind. Cas. 681 (P.C.). 

~S* 114, Illus. (b)—Accomplice —Corroboration. 

_ Illustration (£>) to S. 114 is to be read along with 
* ’ 33 a P a neither rule is to be ignored in the exercise 
of judicial discretion. It is the duty of the Court to 
C< ^n? ^ L whether the requisite corroboration is fur- 
nished by other evidence or facts prosed in the case 
though at the same time, the Court may rightly, in 
exceptional cases, notwithstanding the maxim, and 


in llie absence of corroboration, give credit to the 
accomplice’s testimony against the accused, it it secs 
good reason for doing so upon grounds other than, 
so lo sp ak, the personal corroboration. A.l.R. 1936 
Oudh 156 - 37 Cr.L.J. 163 - 1936 O.W.N. 64-11 
Luck Ct>2 = 159 Ind. Cas. 875. 


--—S. 114, Illus. (I»j -Accomplice—Corroboration— 
Confirmation as io circumstances of felony and as to 
individuals charged—Distinction. 

There is a great uilference between confirmation 
of an accomplice as to the circumstances of the felony« 
and those which apply lo the invididuals charged; 
The former only show that the accomplice was present 
at the commission of the olTcncc but the others show 
that the prisoner was connected with it. This dis¬ 
tinction ought always to be attended to. The confir¬ 
mation required is a confirmation of the accomplice 
in some fact which goes to fix the guilt on the parti¬ 
cular person charged. The Court should not legiti- 
niaiely apply rules of prudence which relate to the 
sworn testimony of an accomplice or approver to the 
retracted confession of a confessing prisoner, and by 
means of the application of these rides, impliedly make 
that retracted confession substantive evidence against 
the persons accused along with the confessing prisoner. 
A.l.R. 1936 Oudh 156 = 37 Cr.L.J. 163 = 1936 O.W.N. 
64 = 11 Luck. 662 = 159 Ind. Cas. 875. 


-S. 114, Illus. (b)—Accomplice—Corroboration- 

Circumstantial evidence. 

To insist on corroboration of the story of the accom¬ 
plice in every detail, would practically mean requiring 
indeoendent proof which will do away with the 
necessity of relying on the testimony of the accomplice 
at all. The corroboration need not be direct evidence 
that the accused committed the crime ; it is sufficient 
if it is merely circumstantial evidence of his connec¬ 
tion with the crime. But evidence in corroboration 
must be independent. A.l.R. 1935 Lah. 125=36 P.L.R. 
488 = 15 Lah. 673= 36 Cr.L.J. 673 = 155 Ind. Cas. 
197. 

- is. U4, Ulus, (b) —Accomplice—Corroboialien. 

The evidence necessary for corroboration is inde¬ 
pendent testimony which affects the accused by con¬ 
necting or tending to connect him with the crime ; 
it must be evidence which implicates it. The corro¬ 
boration need not be direct evidence ; it is sufficient 
if it is merely circumstantial evidence of his connection 
with the crime but it must be evidence which tends 
to show that the story of the accomplice that the accused 
committed the crime is true, not merely that the crime 
has been committed, but that it was committed by the 
accused. A.l.R. 1933 Pat. 112 = 34 Cr.L.J. 476 = 
146 Ind. Cas. 934. 

-S. 114, Illus. (b)—Accomplice—Corroboration, extent 

and nature of. 

The corroboration must be with regard to circum¬ 
stances showing that the particular accused was con¬ 
nected with the crime. A.l.R. 1932 Oudh 31/=9 
O.W.N. 3=33 Cr.L.J. 920 = 7 Luck. 511 = 139 

Ind. Cas. 751. 

_S. 114, Illus. (b)—Accomplice—Corroboration, if 

essential. , . , 

As a matter of law, the uncorroborated evidence of 

an accomplice is sufficient to support a conviction 
but as a matter of policy, it is generally unsafe to rely 
on such evidence alone. 

The force of the presumption to be drawn vanes as 
the malice to be imputed to the deponent. A.l.R. 
1931 Sind 78 = 35 Cr.L.J. 1170 = 150 Ind. Cas. 917. 

_S. 114, Illus. (b)—Accomplice—Corroboration. 

Evidence of accomplice requires corroboration. 
A.l.R. 1930 All. 740 = 1930 A.L.J. 1462 = 128 Ind. 
Cas. 393. 
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-S. 114. Ulus, (b)—Accomplice—Corroboration. 

The statement made by an accomplice should be 
accepted when it is strongly corroborated in material 
particulars by clear and cogent evidence authenticity 
of which is not open to doubt, i20 InJ. Cas. 257 — 
31 Cr.LJ. 26 - 1930 Cr.C. 45 - A.l.R. 1930 All. 29. 

_-S. 114, illus. (b)—Accomplice—Corroboration. 

Although it is not illegal to convict on the uncoiro- 
borated evidence ot an accomplice there is a consensus 
of opinion that a conviction on the uncorroborated 
testimony of an accomplice is rarely justified. Nature 
of corroboration that is required indicated. 7 O.W.N. 
862 = 1930 Cr.C. 1079 = A.l.R. 1930 Oudh 455. 

-.S. 114, Ulus, (b)—Accomplice—Corroboration. 

Although it is not illegal to convict on the uncorro¬ 
borated evidence of an accomplice, a conviction on 
the uncorroborated evidence of an accomplice is rarely 
justifiable. The evidence in corroboration must be 
independent testimony which affects the accused by 
connecting or tending to connect him with the crime, 
but the corroboration need not be direct evidence that 
the accused committed the crime. It is sufficient if 
it is merely circumstantial evidence of his connexion 
with the crime. 7 O.W.N. 527 = A.l.R. 1930 Oudh 
353. 


- S. 114, Ulus, (b)—Accomplice—Corroboration. 

The testimony of a professed accomplice requires 
to be carefully scrutinized with anxious search for 
possible corroboration. 112 Ind. Cas. 375 = 29 M.L.W. 
155 = A.l.R. 1929 P.C. 15 (P.C.). 

-S. 114, Ulus, (b)—Accomplice—Corroboration. 

The statement of a co-accused is admissible in evi¬ 
dence but according to the usual practice and as a 
rule of prudence it is unsafe to accept the tainted testi¬ 
mony of an accomplice so long as it is not corro¬ 
borated in material particulars. The difficulty enhances 
where the said accomplice does not adhere to his state¬ 
ment. 121 Ind. Cas. 103 = 11 L.R.A. Cr. 1 = 13 
A.I.Cr.R. 52 = 1929 Cr.C. 656 = 31 Cr.L.J. 206 = 
A.l.R. 1929 All. 928. 

-S. 114, Ulus, (b)—Accomplice—Corroboration. 

Where police officers act in conspiracy with one 
another to demand and receive illegal gratification 
and are ready to make use of their official position 
to enforce such demand, the testimony of accom¬ 
plices who are really victimised by them into offering 
them illegal gratification and have not willingly done 
so requires a much slignter degree of corroboration 
than would be the case if the accomplices were entirely 
voluntary accomplices. 120 Ind. Cas. 340 = 53 Bom 
479 = 31 Bom. L.R. 545 = 1929 Cr.C. 114 = 31 
Cr.L.J. 65 = A.l.R. 1929 Bom. 296. 


-S. 114, Illus. (b)—Accomplice—Corroboration 
Although S. 114, Illus. ( b ) provides that a Co 
may presume that the evidence of an accomplice 
unworthy of credit unless corroborated, “may” 
not “ must ” and no decision of Court can make 
“ must.” Therefore in spite of all that has be 
said to the contrary in law, the evidence of an acco 
plice stands on the same footing as any other eviden 
The Court is not obliged to hold that he is unwort 
of credit and must be corroborated. It is for the Co 
to consider after taking into consideration all i 
circumstances one of which being that he is an acco 
plice whether it does or does not rely on the eviden 
To entirely rule out the uncorroborated evidence 
an accomplice might in many cases lead to miscarri. 

or justice. 1929 Cr.C. 669 = A.I.lC 1929 Cat s‘ 
—" s - 114, Illus. lb)—Accomplice—Corroboration 

The corroboration indicated in S. 1 M IIIik Tm 
corroboration m material particulars and these n 
culars must be such as to connect or identitV 
of the accuse . ,ih the offence. It i s no nUs« 


that the accomplice should be corroborated in every 
material particular. 115 Ind. Cas. 258 = 32 C.W.N. 
945 = 56 Oil. 150 = 30 Cr.L.J. 435 = 12 A.I.Cr.R. 
265 = A.l.R. 1929 Cal. 57. 

-S. 114, Ulus, (b)—Accomplice—Corroboration. 

There is no definite rule of law that a person cannot 
be convicted upon the uncorroborated evidence of an 
accomplice. But Illus (6) to S. 114 of the EvidenceAct 
is the rule in such cases and Courts must act up to it. 
If the suspicion which attaches to the evidence of an 
accomplice be not removed that evidence should not 
be acted upon unless corroborated in material parti¬ 
culars. Rule as to corroboration elaborately dis¬ 
cussed. 11 P.L.T. 545 = 1931 Cr.C. 233 = 32 Cr.LJ. 
383 = 129 Ind. Cas. 535 = A.l.R. 1931 Pat. 105. 

-S. 114, Illus. (b) —Accomplice— Corroboration. 

The well-known rule of criminal law that an accom¬ 
plice is unworthy of credit unless lie is corroborated 
in material particulars, which is formulated in S. 114, 
Illus. ( b ) is not absolute as will be evident from S. 114 
as to Illus. ( b) and S. 133, but it is only in exceptional 
cases that the corroboration can be dispensed with. 
A.l.R. 1928 Oudh 430, Cons. 118 Ind. Cas. 423 = 6 
O.W.N. 441 = 30 Cr.L.J. 922 = 1929 Cr.C. 143 = 
A.l.R. 1929 Oudh 321. 


-S. 114, Illus. (b)—Accomplice—Corroboration. 

Although a conviction is not “illegal” merely 
because it proceeds on the uncorroborated testimony 
of an accomplice, the rule of practice is now firmly 
established that corroboration of such testimony in 
material particulars connecting each of the individual 
accused with the crime as necessary to justify his convic¬ 
tion. Corroboration need not necessarily consist of 
direct evidence that the accused committed the crime. 
It is sufficient even if it consists of circumstantial evi¬ 
dence of his connection with the crime. The extent 
of the corroboration required varies with circumstances 
of each case, including the character and antecedents 
ol the approver and the degree of suspicion attached 
to his evidence. 1929 Cr.C. 626 = A.l.R. 1929 Lah. 
850. 


uiuj, yu) ——v^urrowirauun. 

The nature of the corroboration will necessarily 
vary according to the particular circumstances of the 
oflence charged and it would be in a high degree danger¬ 
ous to attempt to formulate the kind of evidence 
which would be regarded as corroboration, except 
to say that corroborative evidence is evidence which 
shows or tends to show that the story of the accomplice, 
that the accused committed the crime, is true not 
merely that the crime has been committed, but that 
it was committed by the accused. The corroboration 
need not be direct evidence that the accused committed 
the crime ; it is sufficient if it is merely circumstantial 
evidence of his connexion with the crime. 

Corroborative evidence need not be sufficient in 
ltscn to base a conviction on. Confirmation of the 

i° ry i^° u an - a< f com P^ cc docs not mean that there 
should be independent evidence of the accomplice’s 
account of the crime itself. What the law clearly 
requires is that some relevant and material part of the 
approver s story incriminating the accused should 
nave support from an independent source. This sup- 
p ics a test of the truth of the accomplice’s narrative 
as a whole by checking it in some relevant portion. 

= A I r.R. < r9l 7 ^5 2 8 8 1 CrXJ - 625 = 8 AXCr R ' ^ 

boradoii U4, I,,US * (l)) and 133—Accomplice—Corro- 

under 133, Evidence Act, an accom- 
:' ls a ‘competent witness against an accused person 
fr, a 1 < ?; vict * on ls not ille eal merely because it prb- 

t £ hc uncorroborated testimony of such 
accomplice, the rule of caution that such testimony 
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should be supported by extrinsic evidence connecting 
the accused with the crime as now regarded as a rule 
of law, and although il is not illegal lo convict a person 
on the uncorroborated testimony of an approver, 
the Courts in points of facts always insist upon the 
rule being followed. 103 lnd. Cas. 49 — 28 Cr.L.J. 
625 — 8 A.l.Cr.R. 273 A.l.R. 1927 Lah. 581. 

-S. 114, Ulus, (b) —Accomplice —Corroboration. 

In dealing with the evidence of an accomplice the 
Judge is not bound to rely on such statements only 
as are corroborated by o.thcr reliable evidence. Once 
a foundation is established lor a belief that a witness 
is speaking the truth because he is corroborated by 
true evidence on material points, the Judge is at liberty 
to come to a conclusion as to the truth or falsehood 
of other statements not corroborated. 86 lnd. Cas. 
72 = 27 Bom. L.R. 120 = 26 Cr.L.J. 696 = A.l.R. 
1925 Bom. 261. 

-S. 114, Ulus, (b)—Accomplice—Corroboration. 

The corroboration must go to the guilt of each of 
the accused separately. It must be such as to satisfy 
the Court that the approver has not substituted the 
name of one or more of the accused foi that of some 
other person, possibly a particular friend of his ovn 
who actually took part in the offence. The rule is not 
absolute. But it is only in excepiional cases that the 
corroboration can be dispensed with. 89 lnd. Cas. 
261 = 12 O.L.J. 429 = 26 Cr.L.J. 1317 = A.l.R. 1925 
Oudh 715. 

-S. ' 114, Illus. (b)—Accomplice—Corroboration. 

Conviction of accused cannot be based on evidence 
of accomplices unless such evidence is corroborated 
in some material and satisfactory manner. 2 P.L.T. 
757 = A.l.R. 1921 Pat. 406. 

-S. 114, Illus. (b)—Accomplice—Corroboration. 

Among the presumptions a Court may make is 
the presumption that an accomplice is unworthy of 
credit, unless he is corroborated in material parti¬ 
culars. That is a direction of law or of practice, which 
Judges themselves should give to every jury in any 
case in which they have to direct them upon the law 
and which in matters of fact they should themselves 
follow : 4 Cal. 483, foil. 95 lnd. Cas. 74 - 48 All. 
409 = 24 A.L.J. 410 = 7 L.R.A. Cr. 105 = 27 Cr.L.J. 
746 = A.l.R. 1926 All. 377. 

-S. 114, Illus. (b)—Accomplice—Corroboration. 

Evidence of an approver is in itself tainted evidence 
though in some cases it may be worth believing lor 
various reasons. The uncorroborated statement of 
an approver taken at the end of the trial is of no value 
at afl. Statements of witnesses extorted by the Police 
under threats of implication in the crime are less valuable 
especially where they had no reason for refraining 
from deposing against the culprits. 105 P.L.R. 1920 
= 21 Cr.L.J. 507 = 56 lnd. Cas. 667. 

-Ss. 114, Illus. (b) and 133 —Accomplice—Corro¬ 
boration. 

A. conviction on the evidence of an accomplice is not 
justified unless it is corroborated. 19 Cr.L.J. 42 = 42 
lnd. Cas. 1002. 

--Ss. 114, Illus. (b) and 133—Accomplice—Corro¬ 
boration. 

.An accomplice is a competent witness and a con¬ 
viction based on his uncorroborated testimony is not 
illegal under S. 133 of the Evidence Act. Notwith¬ 
standing S. 114, Illus. (b) Courts are not tied down in 
any technical way but it is their duty when deciding 
whether any corroboration of a particular accomplice 
is required and wbat amount or kind of corroboration 
is required to look at the question as a prudent man 
desiring to arrive at the truth. As a general rule, 
corroboration is necessary but no general rule can be¬ 
laid down as to the extent and nature of such corro¬ 


boration. 24(> P.L.R. 1915=17 P.R. (Cr.) 1915 = 
M PAV.R. (Cr.) 1915 = 16 Cr.L.J. 354 = 28 lnd. Cas. 
738. 

-Ss. 114, Illus. (b) and 133—Accomplice—Corro¬ 
boration. 

The provision contained in S. 133 and in S. 114 (b) 
amounts to a direction to all Judges and Magistrates 
that a fact cannot be I-.eld proved within the meaning 
of S. 3 if the only evidence is the statement of an un¬ 
reliable witness. All accomplices arc not wholly un¬ 
worthy of credit. 6 S.L.R. 195 = 14 Cr.L.J. 262 = 
19 lnd. Cas. 534. 

——Ss. 114, Illus. (b) and 133—Accomplice—Corro¬ 
boration—Necessity. 

Tire law as such docs not necessarily demand any 
corroboration to validate the accomplice's evidence. 
It is a rule of practice to have such corroboration and 
must be applied with due regard to each particular 
case. No precise degree of corroboration is required. 
Corroboration is required not only of the incidents 
but also of the identity of the otTender. Every detail 
need not be fortified. 15 Bom. L.R. 288 = 14 Cr.L.J. 
225 = 19 lnd. Cas. 321. 

-S. 114, IiIns. (b)—Accomplice—Corroboration. 

The presumption contained in S. 114, Illus. (b) does 
not apply when the act of the accomplice imports no 
great moral delinquency. The rule as to corroboration 
is a rule of practice. 6 S.L.R. 106 = 13 Cr.L.J. 767 
= 17 lnd. Cas. 79. 

-S. 114. Illus. (b)- -Accomplice—Corroboration. 

Though a conviction on the uncorroborated testi¬ 
mony of an accomplice is not illegal, the Court should 
ordinarily require that that evidence should be consi¬ 
dered in material particulars. Hearsay evidence can¬ 
not be admitted to corroborate accomplice evidence. 

1 U.B.R. (1911) 96 = 13 Cr.L.J. 424 = 14 lnd. Cas. 
968. 

-Ss. 114, Illus. (b) and 133—Accomplice—Corro¬ 
boration. 

(Per Benson, Wallis and Miller, J.)—A Court can 
act on the uncoi roborated evidence of an accomplice 
when it believes his evidence to be true. Illus. (b) 
to S. 114 of the Evidence Act docs not render nugatory 
the express declaration in S. 133 of the Evidence Act. 
(PerABDUR Rahim, J.)—S. 133 should be considered 
along with Illus. (b) to S. 114. Except under special 
circumstances the Court should presume that the evidence 
of an accomplice is unworthy of credit against accused 
persons unless it is corroborated in material parti¬ 
culars. 21 M.L.J. 283, Foil. (Per Sundara At yak, J.)— 

S. 114 should be read along with S. 133 of the Evidence 
Act. Though the Evidence Act docs not require the 
Court to presume the untrustworthiness of any 
accomplice evidence, the proper course for the Court 
to follow is to make the presumption unless there is 
a special occasion for not doing so. 

(Per Benson, Wallis and Miller, J.J.): Ahdur 
Rahim and Sundara Aiyar, JJ.. Contra)—Under 
S. 157 of the Evidence Act the previous statements of 
an accomplice arc sufficient corroboration of his 
evidence given at the trial whatever weight may be 
attached to them. 35 Mad. 397 = 13 Cr.L.J. 352 = 
(1912) M.W.N. 549 = 12 M.L.T. 1 = 14 lnd. Cas. 
896 (F.B.). 

-Ss. 114, Illus. (b) and 133—Accomplice—Corro¬ 
boration. 

(Per White C.J. and Ayung, J.)— Courts can act on 
the evidence of an accomplice even if there is no 
corroboration in the stiict sense of the word although 
such evidence should be scrutinised with great care 
and accepted with the greatest caution. Previous 
statements of an accomplice can be regarded as 
corroborative of the evidence given by him at the 
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trial. (Sankaran Nair, J. Contra)— A person should 
not be convicted except under very special circums¬ 
tances upon the uncorroborated testimony ot an 
accomplice. The illustrations given under S. 114 
are for the most part such rules of evidence 
as are treated as the presumptions of law. The 
Evidence Act converts them into maxims or presump¬ 
tions to be drawn by the Court. A previous state¬ 
ment by the accomplice himself or a statement by 
another accomplice is not the corroboration required 
by the act. 35 Mad. 247 - (1912) M.W.N. 207 -= 13 
Cr.L.J. 305 = 22 M.L.J. 490 - 11 M.L.T. 1 (Sup.) 
= 14 Ind. Cas. 849. 

-S. 114, Ulus, (b)—Accomplice—Corroboration. 

• r. i . . . . . i . i . . • 


It is unsafe to act on the uncorroborated testimony 
of an accomplice even though he is a mere relative of 
the accused. 1 P.W.R. 1911 (Cr.)= 19 P.L.R. 1911 
= 12 Cr.L.J. 5=9 Ind. Cas. 39. 

-S. 114, Ulus, (b)—Accomplice—Corroboration. 

Where material discrepancies occur between the 
statements of the corroborating witnesses before the 
Police and their depositions in the Court there is no 
corroboration and consequently the prosecution must 
fail. 36 P.W.R. (Cr.) 1910 = 11 Cr.L.J. 580 = 8 
Ind. Cas. 193. 

-Ss. 114, Ulus, (b), and 133—Accomplice—Corrobo¬ 
ration. 

It is not a rule of law but one of mere practice and 
prudence that an accomplice is unworthy of credit 
unless he is corroborated in material particulars. A 
conviction will not be disturbed by the High Court 
under its revisional jurisdiction on the mere ground 
that the said rule of practice has not been adhered to 
by the Court which has convicted unless there arc 
exceptional circumstances calling for the exercise of 
that jurisdiction in the interests of justice. 11 Bom. 
L.R. 858 = 10 Cr.L.J. 433 = 3 Ind. Cas. 963. 

——S. 114, Illus. (b)—Accomplice—Corroboration. 

Although a conviction is not illegal merely because 
it proceeds upon the uncorroborated testimony of 
an accomplice, the evidence of an accomplice, ordi¬ 
narily speaking, should be corroborated in material 
particulars, and such evidence should be accepted with 
a great deal of caution and scrutiny. In dealing with 
the question as to what amount of corroboration is 
required in the case of testimony given by an accom¬ 
plice, the Court must exercise careful discrimination 
and look at all the surrounding circumstances in order 
to arrive at a conclusion, whether the facts deposed 
to by the person alleged to be an accomplice are borne 
out by those circumstances or whether the circumstances 
are of such a nature that the evidence purporting to bo 
given by the alleged accomplice should be supported 
m essential and material particulars by evidence aliunde 
as to the facts deposed to by that accomplice. A per¬ 
son is not an accomplice in the strict sense, but can 
be described as such only in a secondary sense • his 
evidence against the accused does not require the same 
amount of corroboration that the evidence of an actual 
participator in the offence would require. A person 
who received part of stolen property as the price for 
his silence in regard to the theft, which he became 
aware of after it was committed, is not an accoSS 
in the strict sense. 5 C.W.N. 517 = 28 C. 339 P 

A. (c) Credibility. 

~ lUuS ‘ Accomplice—Credibility'. 

The testimony of one accomplice is of little value 
as a piece of corroborative evidence in support of the 
testimony of another accomplice. 1 he test» ? mnn! 
of an approver can be used for the purDose n i ny 
boration if the taint attached to it^s remm L ° 5 °‘ 
this » film ” must be removed to such T ^ But 
U* Court lo ported U, bcliovo the tetjuwuyoVl'u 


approver in the same way and to the same extent as 
the testimony of an ordinary witness whom it consi¬ 
ders to be worthy of credit. 1929 Cr. C. 626 = 
A.l.R. 1929 Lah. 850. 


■S. 114, Illus. (b)—Accomplice—Credibility. 


The uncorroborated evidence of an accomplice 
should not be accepted unless for special reasons. But 
where such reasons exist conviction based thereon is 
not illegal. 

Where the statement of a deceased accomplice it 
not made in the presence of the accused little weighs 
can be attached to it as corroborative evidence. 9 
M.L.T. 503 = 9 Ind. Cas. 978. 

A. (d) Evidence of. 

-S. 114, Accomplice—Evidence of. 


Evidence of accomplices must be received with cau¬ 
tion and not ordinarily to be accepted without corrobo¬ 
ration in material particulars. A.l.R. 1941 Mad. 324 = 
1940 M.W.N. 1164 = 52 M.L.W. 790 = 42 Cr. L.J. 
404 = 193 Ind. Cas. 342. 

•S. 114, Illus. (b)—Accomplice—-Evidence of. 


The Court, though it may presume the evidence 
of accomplices to be unworthy of credit, is not compelled 
to do so. A.l.R. 1936 Pat. 531 = 3 B.R.54 = 38 Cr. L.J. 
72 = 165 Ind. Cas. 564. 

-S.114, Illus. (b)—Accomplice—Evidence of— Element 


of compulsion. 

The illus. (b) to S. 114, with regard to the evidence 
ol an accomplice introduces no element of compulsion. 
A.l.R. 1936 Rang. 373 = 37 Cr. L.J. 992 = 164 Ind. 
Cas. 677. 

S. 114, Illus. (b)—Accomplice—Evidence of. 

In dealing with the evidence of an accomplice, it is 
the duty of the Judge to explain the provisions of Ss. 114 
and 133, Evidence Act. A.l.R. 1934 Pat. 309 = 15 
P.L/T 264 = 35 Cr. L.J. 1104 = 13 Pat. 529 = 150 
Ind. Cas. 687. 


-S. 114, Illus. (b)—Accomplice—Evidence of. 

i an accomplice, who accepts the 
pardon in order to save his own skin, must be viewed 
with great care and caution and it is not safe to act on 
ins cvmcnce unless corroborated in material particulars. 
A.l.R 934 Oudh 90 = 35 Cr. L.J. 397 = 11 O.W.N. 
62 = 9 Luck. 355 = 147 Ind. Cas. 317. 


S* Illus. (b)—Accomplice—Evidence of. 

Per Scroope, J.— Though there is no definite rule 
oi law that a person cannot be convicted upon 
tne uncorroborated evidence of an accomplice, such 
evidence is unsafe to act upon. 

o J -~ The rules laid down in S. 133, and 

r: 11 4, illus. (b) are parts of one subject and neither 
1S t0 be ignored in the exercise of judicial 
aiscrction. The general result of the two provisions 

in c i iJ n m'most all cases, the presumption mentioned 
in 22 V • illus. (b), should be raised and corroboration 

™ ,n al Particulars required. 

denari i f however, the rule, and when it is 

anneal d th fr f 0I H’ th ? Court should show, or it Should 
tSPJzL \ f 1 v circu mstances justify the exceptional 
of . the case- It is not enough for Court to 

evade it 6 - r ?i C P A° f° rma and merely as a reason to 

Pat YnV m C° T Ur l must act U P t0 it- A.l.R. 1931 
£5: C £ sis P LX 545 = 32 L. J. 383 = 129 

-S. 114, Illus, (b) and 133 — Accomplice — Evidence of* 

of an C *™ Ct T can ? ot be sustained on the evidence 

riil iv•.2K! 1 ! Plce , 11111less there is corroboration in mate- 

The deie^? rs hy mea ?s of independent testimony* 

facts iSPt ° f , corrobo ration required depends upon the 

£eucral cm i ! i Ca ? 6 ' The Position, connection and 
i iual conduct of an accused cannot be taken as 
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afl'ording sufficient corroboration. Nor can the cir¬ 
cumstances elicited in the accomplice’s evidence be 
held in themselves as affording sufficient corroboration. 
14 Bom. L.R. 367 = 13 Cr. L.J. 542 - 15 lnd. Cas. 
814. 

-S. 114, Ulus, (b)—Accomplice—Evidence of. 

An accomplice confesses himself a criminal. No 
man ought to be treated as an accomplice on mere 
suspicion unless he confesses that he had a conscious 
hand in the crime or he makes admissions of facts 
showing that he had such hand. If the evidence of a 
witness falls short of these tests he is not an accom¬ 
plice ; and his testimony must be judged on principles 
applicable to ordinary witnesses. n Bom. L.R. 1153 
= 10 Cr. L.J. 530 = 4 lnd. Cas. 268. 

-Ss. 114, lllus. (b)andl33—Accomplice—Evidence of. 

A conviction based solely upon the evidence of the 
accomplices is not illegal. That an accomplice is 
unworthy of credit unless he is corroborated in material 
particulars, is a rule of practice and not of law. The 
High Court will not interfere in revision with a convic¬ 
tion merely on the ground that the said rule has not been 
adhered to by the Court, unless there are exceptional 
circumstances requiring revision in the interest of 
justice. 8 Bom. 197, Foil. 11 Bom .L.R. 858 - 10 
Cr. L.J. 433 = 3 lnd. Cas. 963. 

B. Approver—Evidence of. 

-S. 114, lllus. (b)—Corroboration required—Nature 

and Extent. 

lllus. (b) to S. 114, Evidence Act, requires corrobo¬ 
ration in “material particulars” to rebut the presump¬ 
tion of untrustworthiness which ordinarily attaches to 
the testimony of an accomplice. The nature and extent 
of the corroboration would depend upon, and vary 
with, the circumstances of each case, particularly the 
nature of the offence charged, the character and antece¬ 
dents of the approver and the degree of suspicion, 
attaching to iis evidence. It is now well-settled that 
the minimum amount of corroboration required to 
make it safe to act on the testimony of an approver 
is that his evidence must be corroborated not only 
as to the corpis delicti but also as to the identity of 
the accused jersons. The corroborative evidence 
must show or tend to show that the story of the approver 
that the accused committed the crime is true ; in other 
words, the corroborative evidence must be such which 
confirms not only the evidence that the crime has been 
committed but also the evidence that the accused com¬ 
mitted that crime. 4 A.I. Cr. D. 551 - 52 P.L.R. 248 = 
A.l.R. 1950 Simla 204. 

-Ss. 114, lllus. (b) and 133 —Approver—Evidence— 

Need for corroboration. 

As a matbr of strict law, there would be no bar to 
basing a cotviction on the uncorroborated testimony 
of an approver alone. However, it is a rule of prudence 
that the approver’s testimony should not be acted 
upon unless it is corroborated not only generally, but 
also against *.ach individual accused in material parti¬ 
culars so as to establish a connection between that 
accused and ,he commission of the offence. This is 
obviously a statutory rule. While dealing with a 
self-confessed ‘.riminal the Court has to be on its guard 
against possibk substitutions of the guilty by the innocent 
or the implicaion of innocent persons in addition to the 
real delinquenp. 51 Cr. L.J. 419 = A.l.R. 1950 Lah. 

- -S. 114, Hus. (b)—Approver—Evidence of—Corro¬ 
boration— Necisity—Rule as to. 

... a .PProvefior an accomplice is a dangerous witness. 
His evidence itxy be relied on under S. 133, Evidence 
Act, but it is vey unwise to do so, having regard to the 
wise caution indented in lllus. (b) to S. 114, Evidence 
Act, without siostantial corroboration. 49 Cr. L.J. 
297 = A.l.R. 198 Cal. 187. 


— S. Il-J, lllus. (b)—Approver--Evidence—■•Nature of 
coiTohorution necessary— Trad icc. 

In law, the statement alone of the approver can bo 
taken as sufficient proof to establish the crime, but it 
is the invariable practice of the Courts to require in 
the case of an approvers statement, evidence corro¬ 
borating not only ilic approver’s own pail in the crime, 
but the fact that the accused has been truthfully impli¬ 
cated. 49 P.L.R. 42 - A.l.R. 1948 Lah. 24 - 48 
Cr. L.J. 967. 


-S. 114, lllus. (b)—Approver—Evidence of. 

Corroboration requircei. I.L.R. (1944) 2 Cal. 327 — 
221 lnd. Cas. 5^7 - A.l.R. 1945 Cal. 441 - 47 Cr. L.J. 
202 . 


-S. 114, lllus. (b)—Approver—Evidence of. 

Sufficiency for conviction—Nature and extent of 
corroboration required. 221 lnd. Cas. 358 — 47 Cr. L.J. 
159 = A.l.R. 1945 Sind 132. 

-S. 114, lllus. tb)—Approvei—Evidence—Corro¬ 
boration necessary. 

In order to base a conviction on the statement of 
an approver, it must be corroborator! in material parti¬ 
culars, linking the accused with the crime with which 
he is charged. 42 P.L.R. 67. 

-S 114, lilus. (b)—Approver — Evidence—Corro¬ 
boration. 

The statement of the approver must be very thorough¬ 
ly scrutinized and should not bo accepted unless it 
is corroborated by other independent evidence in the 
case. But no hard and fast rule can be enunciated 
which will govern all cases. There may be cases in 
which an approver has made positively false statements 
in respect of a particular point and yet the evidence pro¬ 
duced in a case might go to prove beyond any doubt 
that in other respects, the evidence of the approver was 
trustworthy and was fully corroborated by. the very 
best evidence produced. It would be wrong in that case 
to suggest that because the approver has made a wrong 
statement on a particular point, so his whole evidence 
should be rejected. A.l.R. 1939 All. 567=1939 A.L.J. 
785 = 1939 A.W.R. 464 = 40 Cr. L.J. 856 = I.L.R. 
(.1939) All. 736 = 184 lnd. Cas. 191. 

-S. 114, lllus. (b)—Approver—Evidence—.Corro¬ 
boration. 

A conviction cannot be sustained upon the uncorro¬ 
borated testimony of the approver. 165 lnd. Cas. 144 
= 1936 O.W.N. 848 = 37 Cr. L.J. 1096. 

-S. 114, lllus. (b;—Approver—Evidence—Corrobora¬ 
tion. 

Even in cases where the approver otherwise appears 
to be a satisfactory witness, it is unsafe to base the con¬ 
viction solely on his testimony unless his testimony is 
corroborated by independent evidence in some material 
particulars : 

Held, that the fact lliat the deceased was last seen 
alive in the company of the accused and the approver 
was a strong circumstance which corroborated the testi¬ 
mony of the approver. J57 lnd. Cas. 626 = 37 P.L.R. 
271 = 36 Cr. L.J. 1202. 

-Ss. 114, lllus. (b) and 133—Approver—Evidence— 

Corroboration required. 

An accused person can legally be convicted upon the 
uncorroborated evidence of an approver, whether an 
accused person should or should not be convicted upon 
such evidence is left to the prudence and good sense of 
the tribunal after considering all the circumstances 
of the case. The evidence of an approver may be corro¬ 
borated by the evidence of another approver, oi by the 
confession of a person who is being tried jointly with 
the accused for the same offence implicating both him¬ 
self and the accused; it is the duty of the Court to 
scrutinize with care such corroboration as that mention¬ 
ed above but whether it is to be treated as evidence 



1364 


i 303 


EVIDENCE ACT (1872), S. 114, ILLUS. (Ij) —H. Approver—Evidence of. 


a twins! the accused or not is to be determined by the 
Court having regard to ll've circumstances of the case. 
AIR. 1935 Cal. 513-62 Cal. 238 - 39 C.W.N. 
744 - 36 Cr. L.J. 11 15 = 157 Ind. C:is. 387 (S.B.). 


_S. 114, HI us. (b; -Approver—Evidence—Necessity 

of corroboration. 

Neither the personal conduct and antecedents ol the 
principal approver nor absence of motive on his part or 
on the part of the investigating agency to implicate 
individual accused make the ordinary and well recog¬ 
nised rule of practice inapplicable to a case that a con¬ 
viction ought not to be based on the testimony of the 
approver unless it is corroborated in material details not 
only with regard to the general story narrated by him 
but also with regard to the complicity of each accused. 
A.l.R. 1934 Lah. 583 - 35 Cr. L.J. 752 — 148 Ind. Cas. 
745. 


——S. 114, Illus. (b)—Approver—Evidence—-Corro¬ 
boration. 

Where the prosecution evidence let in to corroborate 
the approver's testimony is unconvincing and interest¬ 
ed, the witnesses being on inimical terms with some of 
the accused, the required corroboration cannot be said 
to have been supplied $nd the accused arc entitled 
to acquittal. 147 Ind. Cas. 1231 = 34 P.L.R. 2 = 35 
Cr. L.J. 583. 


——S. 114, Illus. (b:—Approver—Evidence of—Approver 
implicating himself and accused—Motive established. 

In order to sustain a conviction, there must be inde¬ 
pendent corroboration of the testimony of an approver, 
and the corroboration must be on a point material to 
the issue. There is.a great dilfercnce between confirma¬ 
tion of an accomplice as to the circumstances of the 
felony and those which apply to the individual charged. 
The former only show that the accomplice was present 
at the commission of the offence, but the others show 
that the prisoner was connected with it. The testimony 
of the approver ought to be corroborated in some 
material circumstances, such circumstances connecting 
and identifying the accused with the offence with which 
he is charged. 

Where the only circumstances established by the 
prosecution were that the accused had a motive for 
doing away with the deceased, that on being questioned 
a few days after the disappearance of the deceased, he 
denied commission of the offence but left the village and 
after his arrest, he conducted the investigating party to 
his field and pointed out the place wherefrom the corpse 
of the deceased was exhumed : 

Held , that though the circumstances were compatible 
with the hypothesis that the accused disposed of the 
bod} after the deceased had been killed by the ap¬ 
prover, yet apart from the testimony of the approver, 
there was no evidence, direct or circumstantial, which 
would show that the appellant was responsible, either as 
a principal or as an abettor, for killing the deceased, 
though he was guilty under S. 201,1.P.C. A.l.R. 1934 
Lah. 23 (2) = 34 P.L.R. 866 = 35 Cr. L.J. 352 = 147 
Ind. Cas. 215. 


-S. 114, Ulus, (b)—Approver—Evidence. 

Statement of approver uncorroborated and uncon¬ 
vincing—Benefit of doubt to accused should be given 
A.T.R. 1934 Lah. 21 = 36 Cr. L.J. 671 = 155 Ind. Cas. 
149. 


-S. 114, Ulus, (b)—Approver—Evidence. 

The rule that it is not safe to convict upon the un¬ 
corroborated testimony of an approver is based on long 
experience of the Courts of India. 142 Ind Cas JP 3 
- 33 P.L.R. 13 — 34 Cr.L.J. 450. ’ 

-S. 114, Illus. (b)—Approver—Evidence—Jury trial 

In a charge to the jury, it would amount to misdirec¬ 
tion cither to omit to give the jury a suitable warning 
or to tell the jury that an approver’s evidence against a 


particular accused has received independent corrobora¬ 
tion when this is not, in fact, the case. A.l.R. 1933 Pat. 
96 = 13 P.L.T. 802 = 34 Cr. L.J. 421 - 142 Ind. Cas. 

S09. 

-S. 114, Illus. (b)—Approver—Evidence. 

An approver's statement should be corroborated by 
independent evidence connecting each accused with the 
crime. A.l.R. 1932 Lah. 180 = 33 P.L.R. 16 = 33 
Cr.L.J. 414 = 137 Ind. Cas. 95. 


-5. 114, Ulus, (bj —Approver — -Evidence. 

Notwithstanding provisions of Ss. 30, 114 and 133 
of Evidence Act, conviction cannot be based on un¬ 
corroborated testimony of approver, however convincing 
that testimony may be. A.l.R. 1931 Cal. 697 = 35 
C.W.N. 1270 « 33 Cr. L. J. 19 = 134 Ind. Cas. 1121 
(S.B.). 

——S. 114, Ulus, (b) —Approver—Evidence. 

The testimony of an approver being tainted requires 
independent corroboration in material particulars. 
It is necessary to see whether there is sufficient general 
corroboration of the approver’s story implicating him¬ 
self and whether the story has been sufficiently corro¬ 
borated in material particulars connecting each of the 
accused with the crime. The rule that a conviction 
should not be based on the uncorroborated testimony 
of an approver is not, however, strictly, a rule of law 
but a rule of practice, dictated by prudence and the 
nature and degree of corroboration must vary with the 
particular ciscumstanccs of each case. A.l.R. 1932 Lah. 
73 - 32 Cr. L. J. 1036 = 32 P.L.R. 792 = 133 Ind. Cas. 
545. 


——S. 114, Illus. (b)—Approver—Evidence—Corrobora¬ 
tion. 

An approver, on his own admission, is a man of 
the very lowest character who has thrown to the wolves 
his erstwhile associates and friends in order to save 
his own skin. He is a criminal himself and his evidence 
must be received with very great caution,ifnot suspicion. 
A.l.R. 1931 Lah. 408 = 32 Cr. LJ. 818 = 132 Ind. Cas. 
185. 

—“S. 114, Illus. (b)—Approver—Evidence—Corrobo¬ 
ration, extent and nature. 

Where the case against accused depends on the 
view taken as to the corroboration o' the approver’s 
story in material particulars, and whither it is such, 
taken along with the other facts and circumstances, 
that it can be relied upon as bringing home the guilt 
tor the crime, the corroboration of the approver’s store 
requires most careful investigation upon the question 
ot the identity of the accused persons as participators 
in the occurrence. 1930 Cr. C. 657 = A.I.i. 1930 Cal. 
430. 


tviucm.c—uviiuuuia- 

tion as regards each accused—If necessary. 

Per Staples A.J.C.—It is true that ai approver’s 
story should be corroborated not onb as regards 
the tacts of the case but also as regards the 
identity of the accused, but where there are 
several abused and the story of the ipprover has 
oeen confirmed on many points, and a; regards the 
ck-ntity of several of the accused, it shoud not be con- 
s aered necessary that his story should be corroborated 
twf garcs tbe ^entity of the remaining tccused unless 
/I? rcas °ns for believing that the approver has 
‘ f ed taose other accused on account ofpersonal spite 
or tor some other reason. The real test *f the evidence 

whin a PP rove r is whether it has been belitved or not and 
nnJ ! ias bc u n con 'oborated on maiy points and 
shown to be false in an; particular it 

ic?entr| b( n « accept i ed . ; and whcn one* it has been 
Si o? a whole, corroboration as regards the 

manded f h ° f several accused shculd not be de- 
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Per Jackson and Subiiedar, A.J.Cs. — Even 
where there are several accused persons, an 
approver’s story to be corroborated as regards a parti¬ 
cular accused must be corroborated on some point 
which implicates that accused. It is not necessary 
that it should be corroborated on all points relating 
to him, but there must be some guarantee that his 
evidence is true as regards that particular accused. 
120 Ind. Cas. 721 = 31 Cr. L.J. 153 = A.I.R. 1930 
Nag. 97. 

-S. 114, Illus. (b)—Approver—Evidence—Corrobora¬ 
tion. 

To use the statement of an approver in such a way 
as to convict an accused on its strength, care, should 
be taken to see that it is corroborated in material par¬ 
ticulars so as to induce one to an inference that the 
accused were connected with and guilty of the offence. 
114 Ind. Cas. 326 = 30 Cr. L.J. 292 = 12 A.I. Cr. R. 
223 = A.I.R. 1929 Lah. 680. 

-S. 114, Illus. (b)—Approver—Evidence of. 

An approver’s evidence is unworthy of credit unless 
corroborated in material particulars. And where 
the only corroborating evidence is that of the approver’s 
son, who repeats parrot-like what he is tutored to say, 
it is not safe to convict a person. 122 Ind. Cas. 91 = 
11 L.L.J. 223 = 30 P L.R. 422 = 1929 Cr. C. 149 = 
A.I.R. 1929 Lah. 587. 


- S. 114—Illus. (b)— Approver’s evidence — Corro¬ 
boration—Nature of— Merc presence of person at the 
scene—Whether sufficient. 

The corroboration that is required in connection 
with the approver’s testimony is corroboration oi 
the material facts which go to connect the accused 
with the commission of the offence. The mere pre¬ 
sence of a person in the house is not such a corro¬ 
boration. 1929 M.W.N. 698. 

- S 114, Illus. (b)—Approver—Evidence of. 

Where the evidence of an approver is principally 
on the question of conspiracy and where that ev idence 
is sought to be corroborated by the evidence of the 
confessing accused, it amounts to this that one tainted 
piece of evidence is sought to be corroborated by 
another tainted piece of evidence and would not justify 
the conviction of co-accused. 116 Ind. Cas. 174 = 
30 Cr. L.J. 586 = 12 A.I. Cr. R. 460 = 33 C.W.N. 58 = 
A.I.R. 1928 Cal. 745. 

-S. 114, Illus. (b)—Approver—Evidence. 

Numerous persons from area of 50 miles tried lor 
dacoity—Offences continuing for over four years — 
Consistently correct identification is difficult — Approver 
failing to identify particular person on one occasion — 
His evidence becomes weak regarding that man, but 
he can be convicted if there is strong evidence besides 
that of approver. 112 Ind. Cas. 337 = 5 O.W.N. 760 = 
29 Cr. L.J. 1009 = 11 A.I. Cr. R. 273 = A.I.R. 1928 
Oudh 430. 

- S. 114, Dlus. (b)—Approver—Evidence. 

The evidence of an approver does not difler 
from the evidence of any other witness save in one 
particular respect, namely, that the evidence of an 
accomplice is regarded ab initio as open to grave sus¬ 
picion. Accordingly, if the suspicion which attaches 
to the evidence of an accomplice be not removed, that 
evidence should not be acted upon unless corroborated 
in some material particular and if the suspicion attach- 
ing to the accomplice’s evidence is removed then that 
evidence may be acted upon, even though uncorroborated 
imd the guilt of the accused may be established upon 
that evidence alone. The law on the point as laid 
down in Ss. 114, 133 and 134, Evidence Act, gives no 
countenance to the contention that the uncorroborated 
testimony of an accomplice is necessarily insufficient 
to establish a charge against an accused. 113 Bid. Cas. 


329 = 9 P.L.T. 672 = 8 Pat. 235 = 30 Cr. L.J. 137 ~ 
11 A.I. Cr. R. 41 = A.I.R. 1928 Pat. 630. 


-S. 114. Illus. (I))—Approver—Evidence. 

'I he evidence of an accused person’s conduct may 
be used as corroboration of an approver’s story. Ill 
Ind. Cas. 435 = 29 Cr. L.J. 8M - 10 Lah. 265 = 11 
A.I. Cr. R. 171 -31 P.L.R. 41 = A.I.R. J92S Lah. 
681. 


S. It4, Illus. (b)—Approver—Evidence. 


It is not safe to base a conviction upon the evidence 
of an approver who obviously is deeply interested in 
putting responsibility for the offence upon shoulders 
other than his own, unless there is some independent 
evidence to corroborate his story in material pailiculars. 
99 Ind. Cas. 929 - 8 L.L.J. 61U - 28 P.L.R. 39 = 
28 Cr. L.J. 193 = 7 A.I. Cr. R. 173 = A.I.R. 1927 
I ah. 78. 


-S. 114, Illus. (b)—Approver—Evidence. 

The acquittal of any number ol persons for 
want of corroboration cannot weaken the weight of 
the testimony of an approver. The matter would 
be different, if it is shown that even one accused person 
has been acquitted not lor want ol corroboration but 
in virtue of a finding that theaccussed person was inno¬ 
cent of the crime. 69 Ind. Cas. 836 = 27 O.C. 385 = 
26 Cr. L.J. 1412 = A.I.R. 1925 Oudh 374. 


-S. 114, Ulus, (bj—Approver—Evidence. 

A person who owns himselt to be a scoundrel 
and in addition to that is also a traitor, is a person 
whose evidence must be received with caution. Never¬ 
theless the law does not require the total rejection ol 
accomplice’s evidence It is enough il after considering 
the evidence, the Court is oi opinion that the whole 
body of evidence put together proves the guilt ol the 
accused person. 87 Ind. Cas. 916 = 19 S.L.R. Ill — 
26 Cr. L.J. 1028 = A.I.R. 1925 Sind 295. 

_S. 114, Illus. (b;—Approver—Evidence—Corrobora¬ 


tion. 


Though Ulus, (b) is not imperative, the Courts ex 



1925 Sind 105. 


-S. 114, Illus. (b)—Approver—Evidence. 

When an approver makes the contradictory state¬ 
ments that which seerns to be pressed cannot be accepted. 
77 Ind. Cas. 895 = 5 L.L.J. 572 = 25 Cr. L.J. 495 = 
A.I.R. 1923 Lah. 683. 

_S. 114, Ulus, (b)—Approver—Evidence—Corrobora¬ 
tion. , , , , . 

Where there arc mote than one accused there should 
be corroboration of approver’s story against each. 
76 Ind. Cas. 716 = 25 Cr. L.J. 252 = A.I.R. 1923 Lah. 
385. ^ 


J. 114, Illus. (b)—Approver—Evidence. 

The facts, that prior to the making of their statements 
previous concert between approvers was highly im¬ 
probable, have to be paid regard to, in connection with 
illus. (b) to S. 114. 68 Ind. Cas. 113 = 3 Lah. 144 = 
4 L.L.J. 91=9. P.W.R. (Cr.) 1922 = 23 Cr. L.J. 513 
= A.I.R. 1922 Lah. 1. 


-S. 114, Illus. (b)—Approver—Evidence. 

An approver’s evidence is in itself tainted evidence 
though in some cases it may be worthy of belief for 
various reasons but the uncorroborated statement 
of an approver taken at the end of the trial is of very 
little evidentiary value. 66 Ind. Cas. 187 = 4 Lah. L.J. 
284 = 23 Cr. L.J. 251. 

-S. 114, Illus. (b)—Approver—Evidence. 

In order to support conviction the statement of an 
approver, especially of one whose initial statement 
was very long delayed, requires material corroboration 
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connecting 

committed. 


each individual accused with the crime 
63 Ind. Cas. 612 = 22 Cr. L.J. 676. 


_s. 114, Illus. (b) and 133 —Approver—Uncorrobora¬ 
ted testimony—Conviction. . 

Thou Hi the absence of any corroboration ot the 
statement of an approver is not fatal to the conviction 
of a person named by him as one of the participators 
in an offence, it casts doubts upon its justice and the 
accused is entitled to the benefit of the doubt. 20 Cr. 
L.J. 561 = 52 Ind. Cas. 49 (All.). 

_S. 114, Illus. (b)—Approver—Evidence— Corrobora¬ 


tion— Necessity. , , t . 

A conviction based on the uncorroborated testimony 

of an approver is illegal 52 P.L.R. 1918 = 9P.W.R. 
(Cr.) 1918 = 19 Cr. L.J. 439 = 44 Ind. Cas. 967. 

_.§ s< H 4 , Ulus, (b) and 133—Approver—Corrobora¬ 
tion—Lower class accused. .... . n 

Courts should not ordinarily depart from the well 
recognized practice of accepting the evidence of an 
approver onlv when it is corroborated in material 
particulars. This is the more necessary where the 
accused belongs to a lower class and it is a matter of no 
dhficulty for any one to include his name as an accused 
and as it is difficult for him to establish his innocence. 
In exceptional cases Courts might be right if for reasons 
stated they act upon the evidence of an approver as a 
whole though uncorroborated in material particulars. 
17 Cr. L.jf 220 = 31 P.W.R. (Cr.) 1916 = 34 Ind. 

Cas. 332. 


_S. 114, Ulus, (b)—Approver—Evidence. 

The question of the value to be attached to the 
statements of an accomplice or approver must be 
decided in every case upon the particular and peculiar 
circumstances of the case. 7 P.W.R. (Cr.) 1916 = 17 
Cr. L.J. 97 = 32 Ind. Cas. 833. 

_S. 114, Illus. (b)—Approver—Evidence—Corrobora¬ 


tion. , , , 

The mere production by the accused of stolen pro¬ 
perty from a place within his possession is not sufficient 
corroboration of the approver’s testimony to have a 
conviction thereon. 16 Cr. L.J. 634 = 26 P.W.R. 
(Cr.) 1915 = 30 Ind. Cas. 458. 

-S. 114, Illus. (b)—Approver—Evidence of—Convic¬ 
tion based on. 

A conviction based upon the evidence of an approver 
alone unless it is corroborated by reliable independent 
evidence is bad. 12 Cr. L.J. 240 = 10 Ind. Cas. 284. 


-Ss. 114, Illus. (b) and 133—Approver—Evidence of, 

civil suit for damages. 

In a suit for damages for dacoity, the confession 
and the deposition of the defendant as approver in 
the criminal case for the dacoity, are admissible against 
him though the Sessions Court did not convict the 
accused upon those materials. 13 C.W.N. 501 = 4 Ind. 
Cas. 523. 


—*S. 114, Illus. (b)— Approver—Evidence—Corrobora¬ 
tion—Necessity. 

Evidence given by the approver must be corroborated 
in material particulars as regards each accused in order 
to sustain a conviction on the evidence. 9 Cr. L.R. 29 
(All.). 


(c) Bribe-giver. 

•S. 114, Illus. (b)—Bribe-giver—Corroboration. 

A person who offers a bribe to a public officer is an 
accomplice and his eveidence requires corroboratinn 
A.l.R. 1948 Nag. 245 = 1947 N.L.J. 310 = 49 Cr LJ 
331. ' 


-S. 114, Illus. (b)—Bribe-giver — Corroboration— 

What amounts to. 

The merlis of the case to decide which in favour 
of the bribe-giver, a Judge accepts the illegal gratifica¬ 


tion, arc a sufficient corroboration of the former who is 
really an accomplice. 3 P.W.R. (Cr.) 1919. 

-S. 114, Ulus, (b)—Bribe-giver—Corroboration. 

It is generally unsafe to convict an accused person 
on the testimony of his accomplices, unless they are 
corroborated in material particulars connecting the 
accused with the offence. But this rule does not apply 
to all persons who technically come within the category 
of accomplices. The particular circumstances of each’ 
case will affect its application, and no general rule can 
be laid down on this point. 26 B. 193, Approved. 
When the accomplices were persons who paid the bribe 
to a public servant accused under S. 161 of the I.P.C. 
not of their free will but rather of necessity, and parti¬ 
cularly, when they did not strive to save themselves 
by throwing the blame for the offence upon the accused, 
and furthermore it appeared that their guilt, such 
as it was, was not used as an instrument to induce 
them to give evidence: Held, that their testimony, 
even without corroboration, might justify the conviction 
of the accused, At any rate their evidence would 
require a much slighter degree of corroboration to 
establish their credit than it would require if they were 
entirely voluntary accomplices in the offences which 
they spoke to. 27 C. 925, Ref. to. Witnesses to the 
payment of bribes are not accomplices, unless they 
co-operated in the payment of the bribes, or were 
instrumental in the negotiations for the payment. 
27 C. 144, Foil. 10 C.W.N. 669 = 33 Cal. 649. 


(il) Co-accused. 


-S. 114—Co-accused—Corroboration, necessity of. 

The Bombay High Court has laid down definitely as 
a rule of prudence that the evidence of an accomplice, 
however trustworthy it may be, should not be acted 
upon unless it is corroborated as against the particular 
accused in material respects. The case of an accused 
who is convicted upon his own plea and then appears 
as a witness against his co-accused, comes within the 
ambit of this rule. A.l.R. 1933 Bom. 24 = 34 Bom. 
L.R. 1453 = 34 Cr. L.J. 136 = 141 Ind. Cas. 347. 

S. 114, Illus. (b)—Co-accused—Retracted confession. 

It is not absolute rule of law that retracted con¬ 
fession cannot be accepted without corroborative 
evidence—But where corroborative evidence does 
not show beyond reasonable doubt that accused is 
guilty he should be given benefit of doubt. A.l.R. 1930 
Pat. 289 = 126 Ind. Cas. 902. 


>->. idj— v-o-accused 


. • --- - — V'VlUVdJlUU 

Confession implicating a co-accused requires corro 

boration if a co-accused is to be convicted on it. 3$ 

t J' ; Bom - 66 “d 38 ; Bom. 156, Ref. 123 

i TD Ca , S n^ = 31 Cr ' LJ - 492 = 1930 Cr. C. 767 = 
A.l.R. 1930 Pat. 385. 

^ 1,1 us - (b)— 1 Co-accused—Retracted confes¬ 

sion—Rule as to. 

a P ro per case a Court may act upon retracted 
l'' 1 alone, but the rule of prudence and safet) 

'cquire generally that such confessions should 

evident?** m material particulars by some reliable 
n TL be 0 7 n an o a ^ used P erson is convicted. 11 
Cr I ?^ 7 s 77 ° PaL 289 = 10 PL.T. 549 = 3C 

A I.R i929 Pat 1 !” Cr ' C 62 = 13 A I ' Cr ' R ' I43 = 

—S. 114, Ulus, (b)—Co-accused—Confession. 

MVen ?^ sh a c 9° fessi . on of one co-accused may bt 
J^-SP^ion against another under th< 
E 9 f S 30 ’ * would be unsafe, if not illegal 
nartirnlnrc 1 n & 01 ? l urther corroboration in materia 

1929 S 338 Dd * ^ 1 = 30 Cr ’ LJ * 385 = A ’ LR 
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-S. 114, nius. (b) —Co-accused—Confession. 

Where there is nothing against an accused person 
but a confession made by a co-accused from the dock 
at the trial, a conviction cannot be supported. 118 Ind. 
Cas. 512 = 1929 M.W.N. 391 = 2 M. Cr. C. 76 = 
30 Cr. L.J. 932 = A.I.R. 1929 Mad. 285. 


-S. 114, Ulus. (6)—Co-accused—Confession. 

Where the accomplice makes his confession and 
sticks to it, and he actually allows himself to be con¬ 
victed upon it, no doubt to that extent, there is some 
sort of guarantee of its truthfulness, but he remains 
an accomplice with all the suspicion attaching to an 
accomplice, and his evidence must be viewed with all 
• the suspicion which ordinarily attaches to the evidence 
of an accomplice. A.I.R. 1928 Cal. 233. 

——S. 114, Ulus. (/>)—Co-accuscd—Confession—Re¬ 
tracted confession. 

Where a confession does not appear to have been 
tutored nor made under the influence of drugs or fear 
but is one which adds to the knowledge which was then 
available as to the cause of death in many particulars 
and has not been contradicted by anything and thus 
appears to be in the evidence a true confession, it is 
sufficient, without any corroborative evidence, for the 
conviction of the maker though retracted. A.I.R. 1927 
Oudh 17, Foil. 

Such a confession is not alone sufficient evidence 
to justify a conviction of a co-accused but that confession 
if unrebutlcd is admissible in evidence against a co¬ 
accused. 114 Ind. Cas. 771 =6 O'AV.N. 159 -30 
Cr. L.J. 360 = A.I.R. 1929 Oudh 167. 


-S. 114, Ulus. (A)—Co-accused—Confession. 

Confessing co-accused’s evidence is practically that 
of an approver, and must be treated as such especially 
where the confession was not free from inducement. 
10 O.L.J. 280 = A.I.R. 1924 Oudh 65. 


-S. 114, Ulus. (6)—Co-accused—Retracted confes¬ 
sion. 

It seems quite beyond question that the retracted 
confessions practically uncorroborated by anything 
in the prosecution evidence, do not afford anything 
like a satisfactory basis for the conviction of the accused. 
73 Ind. Cas. 497 = 24 Cr. L.J. 109 = 20 A.L.J. 669 = 
A.I.R. 1922 All. 266. 


(e) Corroboration. 


——S. 114, Ulus. ( b )—Corroboration. 

The mere fact that the approver produced a 
spear and a dang from a field and he staled that the 
spear was used by the accused is not corroboration 
of the approver’s story ; so also the fact that the accused 
was stained with human blood, does not corroborate 
the approver’s story. 99 Ind. Cas. 929 = 8 L.L.J. 610 
= 28 P.L.R. 39 = 28 Cr. L.J. 193 = 7 A.I. Cr. R. 173 
= A.I.R. 1927 Lah. 78. 


■S. 114, Ulus. ( b )—Corroboration. 


The production of stolen property by an accused 
person even from a place which is not in his own posses¬ 
sion may be accepted as material corroboration of the 
evidence of an accomplice who has deposed that the 
accused joined him in committing the burglary or theft : 
A.I.R. i923 Lah. 335, Foil. Ill Ind. Cas. 447 =29 
Cr. L.J. 863 = 11 A.I. Cr. R. 198. 


17 s * I,lus - (&)—Corroboration—Existence of a 
motive for the offence is not sufficient. 

The existence of general hostility, general enmity 
a £ a £ aestre, however strong, or a motive, however 
enective, to procure the death of another person may 
oe a piece of circumstantial evidence, but is not corro- 
Doration of a sworn statement of participation in a 
particular crime, Corroboration must point indubi¬ 


tably to the identification of the person charged with the 
particular act with which the direct evidence connects 
him. 95 Ind. Cas. 74 = 48 All. 409 = 24 A.L.J. 410 
=7 L.R.A. Cr. 105 = 27 Cr. L.J. 746 = A.I.R. 1926 
All. 377. 

-S. 114, Ulus, (b) —Corroboration. 

Evidence of motive is not corroboration of any 
of the incidents of the crime. 77 Tnd. Cas. 439 = 25 
Cr. L.J. 391 = A.I.R. 1925 Oudh 295. 

-S. 114, Illus. ( b) —Corroboration. 

Where an approver gave evidence that the deceased 
had been put to death by the accused and himself 
for the sake of his ornaments, and a witness deposed 
that the accused was seen talking to the deceased on 
the evening on which he disappeared. 

Held, that the deposition of the witness did not amount 
to a material corroboration of the approver’s statement. 
88 Ind. Cas. 453 = 7 L.L.J. 528 - 26 Cr. L.J. 1141 = 
26 P.L.R. 295 = A.I.R. 1925 Lah. 600. 

-S. 114, Ulus. (6)—Corroboration—Dacoity. 

In a dacoity case, where an approver gives 
evidence, the fact that on some day previous to the 
dacoity, the accused were seen together at a place 
other than that at which the dacoity took place is not 
such corroboration of the approver’s evidence as to 
justify the conviction of the accused. Stolen property 
being found in possession of accused is sufficient corro¬ 
boration. 86 Ind. Cas. 69 = 26 Cr. L.J. 693 = 26 
P.L.R. 40 = A.I.R. 1925 Lah. 426. 

-S. 114, Ulus. (/>)—Corroboration. 

Discovery of articles is sufficient corroboration of 
approver's statement. 76 Ind. Cas. 819 = 25 Cr. L.J. 
259 = A.I.R. 1923 Lah. 389. 

-S. 114, Ulus, (b) —Corroboration. 

Where some common things were found in the 
search and some other things found, claimed by the 
accused to be their own, were not mentioned in the 
first report and a gun and a sword were found which 
were proved to belong to complainant but which were 
concealed because the complainant did not hold a 
license. 

Held, that there was no sufficient corroboration of 
approver’s story to justify conviction. 76 Ind. Cas. 716 
= 25 Cr. L.J. 252 = A.I.R. 1923 Lah. 385. 

—.—S. 114, Ulus, (b) —Corroboration by other accomplices 
is useless—Corroboration must be of commission of 
offence. 

Where the evidence of witnesses relied on to cor¬ 
roborate the approver does not go beyond stating 
that the accused wanted to kill the deceased and with 
that object got information from them of the deceased’s 
movements on the night in question. 

Held, this is not inconsistent with the possibility 
that they might depute the approver only to do the foul 
deed. Even if these statements did furnish any kind 
of corroboration they cannot be used for that purpose, 
where the witnesses who corroborate are themselves 
accomplices, according to their own showing and their 
evidence would require corroboration before it could 
be relied upon, especially w'hen they have retracted 
their statements. 68 Ind. Cas. 821 = 23 Cr. L.J. 597 = 
A.I.R. 1923 Lah. 76. 

-S. 114, Illus. (b)— Corroboration. 

No hard and fast rules can however be laid down 
to regulate the extent and nature of corroboration, 
this being dependent entirely on the circumstances of 
each case. TTie fabrication of a false defence cannot 
be regarded as sufficient to corroborate an approver. 
68 Ind. Cas. 113 =4 L.L.J. 91 = 3 Lah. 144 = 9 P.W.R. 
1922 = 23 Cr. L.J. 513 = A.I.R. 1922 Lah. 1. 
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_S. 114, Illiis. (ft)—Corroboration. 

Confirmation (corroboration) does not mean that 
there should be independent evidence of that which 
the accomplice relates, otherwise his testimony would 
be unnecessary. But one accomplice s evidence is not 
corroboration of the testimony of another accomplice. 

Evidence in corroboration must be evidence which 
implicates the accused, i.e ., which confirms in some 
material particular not only the evidence that the crime 
has been committed but also that the prisoner committed 

The corroboration need not be direct evidence that 
the accused committed the crime ; it is sufficient, it 
it is merely circumstantial evidence of his connection 
with the crime. Were the law otherwise, many crimes 
which arc usually committed between accomplices in 
secret, such as incest, offences with females, etc could 
never be brought to justice. 67 Ind. Cas. 343 -6 
N L I- 52 = 23 Cr. L.J. 391 = A.I.R. 1922 Nag. 172. 

_g, H 4 , Ulus. (/>)—Corroboration—Material and 

general. 

There is a difference between general and material 
corroboration of an approver, which means evidence 
concerning participation of his companion in commit¬ 
ting the crime. Being found in the company of the 
approver shortly after the offence is very strong indica¬ 
tion of the fellowship of crime. 21 P.W.R. 1917 
Cr. = 18 Cr. L.J. 852 = 41 Ind. Cas. 820. 

-S. 114, Illus. (b)— Corroboration. 

The discovery of blood in the convict's house and 
on his finger nails, and his suspicious conduct on the 
day of murder, furnish an adequate corroboration 
of the approver's testimony. 4 L.L.J. 405 = A.I.R. 
1921 Lah. 392. 

_Ss. 114, Illus. ( b ) and 133—Corroboration. 

Previous statements of an accomplice may mean 
corroboration. S. 133 of the Evidence Act contains 
the rule of law and S. 114, Illus. ( b) a rule of guidance 
for the assistance of Courts. 18 Cr. L.J. 29 = 2 P.R. 
1917 Cr. = 36 Ind. Cas. 861. 

___ s. 114, Illus. ( b )—Corroboration—What is. 

Evidence showing that the co-accused or some oT them 
were seen in the company of the approver at or in the 
vicinity of the place at which, he says, dacoities were 
to be cofnmittcd isnot sufficient corroboration in support 
of his statement. 2 P.W.R. (Cr.) 1916^- 17 Cr. L.J. 
107 = 32 Ind. Cas. 843. 

(/) Duty of Judge. 

-S. 114, Illus. ( b )—Duty of Judge. 

In a jury trial, it is the duty of the Judge to point 
out to the jury the position in law affecting the evi¬ 
dence of an accomplice. If such a warning has been 
given and nevertheless, the jury choose to convict the 
accused in the absence of such corroborative evidence, 
the conviction will not generally be quashed. Where 
a Judge is sitting without a jury, he must apply the 
same rule bv treating himself as a jury. A.I.R 1934 
Cal. 114 = 37 C.W.N. 934 = 35 Cr. L.J. 551 = 147 
Ind. Cas. 1172. 

—■—S. 114, Illus. (b) —Duty of Judge. 

Court should exercise judicial discretion and have 
regard to facts of case in considering whether an accom¬ 
plice is or is not worthy of credit. 113 Ind. Cas. 329 = 
9 P.L.T. 672 = 8 Pat. 235 = 30 Cr. L.J. 137 = P 
A.I. Cr. R. 41 = A.I.R. 1928 Pat. 630. 


Illustration (c). 

-S. 114, Illus. (c)—Promissory-note renewed 

sumption that creditor kept old pro-note with him 


—Pre- 


In case of a promissory-note executed in lieu of a 
previous promissory-note, no presumption can legally 
be made that the creditor kept the previous promissory- 
note in his possession in order to prove the consideration 
of the latter promissory-note. A.I.R. 1942 Oudh 332 
= 1942 O.W.N. 202 =17 Luck. 677 = 1942 A.W.R.C.C. 
145 = 1942 AAV.R. Rev. 69 = 200 Ind. Cas. 164. 

-S. 114 -Illus. (r)—Presumption. 

The ‘special rules of evidence’ laid down in S. 118 
of the Negotiable Instruments Act, apply only as between 
the parties to the instrument or those claiming under 
them. In oilier cases the presumption will only be in 
the terms in S. 114, Evidence Act, which, by the usual 
expression may presume ’ leaves it to the Court to 
apply the presumption or not according to circumstances. 
A.I.R. 1937 Mad. 182 = 1936 M.W.N. 1167 =44 L.W. 
784 - (1937) 1 M.L.J. 543 - I.L.R. (1937) Mad. 299 
= 167 Ind. Cas. 819. 

-S. 114, Illus. (c)—Expl. —Rule laid down by, whether 

affected by S. 118, Negotiable Instruments Act. 

S. 114 was enacted in 1872, and then came the 
Negotiable Instruments Act nine years later. What was 
merely permissible in 1872 was converted into a statu¬ 
tory obligation in 1881. In these circumstances, it can 
be inferred from the later modification of the rule laid 
down in illus. (r) to S. 114, that the subsequent altera¬ 
tion was intended to replace the previous enactment. 
Moreover, while illus. (cj to S. 114 is confirmed to the 
acceptance or endorsement of a bill of exchange, 
S. 118, Negotiable Instruments Act, applies to the 
making or drawing of it also. 

All that the explanation to illus. (c) to S. 114, Evi¬ 
dence Act, lays down is that while applying the maxim 
enacted in illus. (c), the Court shall duly consider the 
fact that the acceptor of a bill of exchange was com¬ 
pletely under the money-lender’s influence. In other 
words, the explanation merely sounds a warning that 
the rule laid down in illus. (r) was not intended in any 
way to override the general provisions of law that a 
contract entered into under undue influence was bad. 
A.I.R. 1935 Lah. 599 = 17 Lah. 107 = 38 P.L.R. 552 
= 159 Ind. Cas. 61. 

-S. 114, Illus (c)—Expl.— Whether exhaustive. 

The explanation added to Illus. (c), S. 114, Evidence 
Act, only indicates the principle and is not meant to 
be exhaustive of its application. Its operation is not 
necessarily limited to cases where the creditor is a pro¬ 
fessional money-lender or excluded in cases where the 
borrower has a vested right in property as distin¬ 
guished Irom a mere spes. The presumed or proved 
necessity ol the borrower and the inequality of position 
between the lender and the borrower constitute the 
reason ot the rule. If such consideration can justify 
the Court in refusing to draw the presumption, they 
must equally operate to help to rebut the presumption 
drawn under S. 118, Negotiable Instruments Act. 

In dealing with rebuttable presumptions, it is com¬ 
mon knowledge that the Court is often obliged to rely 
more upon circumstances than upon direct or definite 
evidence negativing the fact presumed. 

Even in suits on negotiable instruments, it has been 
recognised, that the debtor can press in to his service, 
facts and circumstances disclosed by the plaintiff’s evi- 
dence as well. A.I.R. 1935 Mad. 769 = 1935 M.W.N. 
^- 8 ( 2o = 42 MLAV - 321 = 58 Mad. 841 = 160 Ind. 

/uo. 

S 114, Illus. (c)—Presumption. 

Any presumption as to quantum of consideration 
as distinguished from the mere existence of considera¬ 
tion has to be drawn, not by virtue of S. 118, Negoti¬ 
able Instruments Act, or even under S. 114, Evidence 
Act but only from the recitals, if any, that the instru* 
ment may contain. A.I.R. 1935 Mad. 769 = I 93 * 
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M.W.N. 528 (2) = 42 M.L.W. 321 = 58 Mad. 841 = 
160 Ind. Cas. 768. 

-S. 114, Illus. (c)—Presumption—Difference between 

S. 114, Evidence Act, and S. 118, Negotiable Instruments 

Act. 

The difference between S. 114, Evidence Act, and 
S. 118, Negotiable Instruments Act, is that under the 
first the Court has a discretion to make the presump¬ 
tion or not, whereas under the second. Court is bound 
to start with the presumption ; but once the presump¬ 
tion is made, there is no difference between the two 
cases in the manner of displacing the presumption or 
disproving the “presumed” fact. A.l.R. 1935 Mad. 
769 = 1935 M.W.N. 528 (2) - 42 M.L.W. 321 = 
58 Mad. 841 = 160 lnd. Cas. 768. 

-S. 114, Illus. ( c) —Pro-note—Consideration. 

Suit on a pro-note—Defendants pleading that they 
had affixed their signature to a blank paper—Judge 
framing issue throwing the burden of proof on plain¬ 
tiff : 

Held, Court ought to have made a presumption that 
the pro-note was made for consideration and erred in 
throwing the burden of proof on plaintiff. A.l.R. 1932 
All. 164 = 54 All. 375 = 135 Ind. Cas. 241. 


-S. 114, Illus. (c)—Consideration. 

When a registered document contains a recital 
that consideration has passed, it is evidence, against 
the person executing, of passing of consideration unless 
rebutted. 104 Ind. Cas. 518 = 39 M.L.T. 198 = A.l.R. 
1927 Mad. 1107. 


114, Ulus. 
Endorsement. 


(c)—Consideration—Presumption— 


An endorsement of satisfaction of a mortgage-deed 
need not necessarily import receipt of consideration, 
since the English method of procedure by deed, on the 
principle that a deed imported consideration, has no 
application in India. 20 Bom. L.R. 77 = 44 Ind. Cas. 
926. 


——S. 114, Ulus, (c)—Presumption of consideration. 

When both parties adduce evidence on the question 
of consideration for the pro-note the presumption 
of consideration docs not arise. 8 M.L.T. 463 = 9 
Ind. Cas. 79. 


insane at the time of the offence nearly a year pre¬ 
viously. A.l.R. 1944 Pat. 373 - 23 Pat. 278 -11 
B.R. 356 - 46 Cr. L.J. 546 - 219 lnd. Cas. 255. 

■-S. 114, Illus. (d) —Lunacy—Continuance. 

Where a person has been found to be a lunatic under 
the Lunacy Act the presumption is that he continues 
. to be of unsound mind until the contrary is shown. 
3 L.W. 290 - 19 M.L.T. 243 - 33 lnd. Cas. 578. 

-S. 114, Illus. (</)—Presumption—Presumption cannot 

be backward. 

The rule of evidence is in favour of presuming the 
continuity of things shown to exist at a prior date. 
There is no rule of evidence by which one can presume 
backwards. A.l.R. 1934 Cal. 707 38 C.W.N. 763 - 

153 Ind. Cas. 170. 

-S. 114, Illus. 00—Profligacy. 

The proof of the general profligacy of a person raises 
a presumption under S. 114 of the Evidence Act that 
it continued during his life time. 9 S.L.R. 196 = 
34 lnd. Cas. 504. 

-S. 114, Illus. 00—Use of flat as brothel—Conti¬ 
nuance. 

Flat not used as brothel by accused until inmate S 
brought there—Flat, however, used for employing other 
girls as prostitutes and S encouraged and then com¬ 
pelled to follow their example—Though no presumption 
under S. 373, Expl. (1), I.P.C. yet presumption arises 
under Evidence Act, Ss. 14, 15 and 114. A.l.R. 1943 
Bom. 150 = 45 Bom. L.R. 2SI -44 Cr. L.J. 534 = 
206 Ind. Cas. 592 (F.B.). 

-S. 114, Illus. 00—Scope—State of things found 

to exist at particular time—Presumption backwards, 
whether exists. 

There is a presumption that a state of things found 
to exist at a particular point of time continues, but 
there is no rule of evidence by w'hich one can presume 
backwards. A.l.R. 1935 Cal. 702 = 62 C.L.J. 49 = 
40 C.W.N. 115 = 63 Cal. 155 = 159 Ind. Cas. 1101. 

-S. 114, Illus. 00—Scope. 

Things continuous in nature may be presumed to 
have continued until contrary is shown. 66 Ind. Cas. 
287 = 34 C.L.J. 205 = A.l.R. 1921 Cal. 661. 


ILLUSTRATION ( d). 

-S. 114, Illus. (</)— Continuance of possession. 

When evidence of acts of ownership cannot reasonably 
be expected, it can be presumed that the owner's posses¬ 
sion, once proved, was continuous. 7 S.L.R. 169 = 
24 Ind. Cas. 813. 

—*—S. 114, Illus. ( d )—Continuation of relationship of 
Landlord and tenant. 

In a suit for arrears of rent, a decree for rent obtained 
by the landlord in a prior suit against the same defen¬ 
dants is not merely an item of evidence but is conclusive 
. as to the relationship of landlord and tenant at the 
time to which the previous suit referred. S. 114, Illus. 
(a) does not compel but certainly permits the Court 
to make a presumption as to the continuance of the 
state of things. 43 Cal. 170 = 20 C.W.N. 48 = 29 
Ind. Cas. 694. 

——-S. 114, Illus. (d) —Court of fact cannot be com¬ 
pelled to raise presumption in favour of any party. 

The presumption mentioned in S. 114 (d), is a per- 
missive presumption. A Court of fact cannot be com- 
peiled to raise the presumption mentioned in that 

8 ec SS 1 ilife 00r of cither Party. A.l.R. 1941 Pat. 536 
= 7B.R. 767 = 194 Ind. Cas. 428. 

—-S. 114, Ulus, (i/)—Insanity—Presumption of. 

*>y no means follows that because the man is of 
unsound mind one year after the incidence he was also 


-S. 114, Ulus. ( d) —Scope. 

A given fact whose existence at a particular time is 
once established is presumed to continue to exist as 
long as such fact usually exists. 71 Ind. Cas. 849 = 
36 C.L.J. 336 = A.l.R. 1923 Cal. 247. 

ILLUSTRATION (e). 

(a) Acquisition of land. 

( b ) Acts of Court. 

(c) Attachment. 

( d ) Authority of agent. 

(e) Batwara proceedings. 

(/) Certified copy. 

( g ) Collections’Looks. 

(h) Confession. 

(/) Documents filed in Court. 

O’) Execution proceedings 
(k) Foreclosure 
(0 Guardian ad litem. 

(m) Identification parade. 

(ri) Judicial Acts. 

(o') Legislature — Presumption that it acts intr.t 
vires, 
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(/>) Oath. 

(q) Official Acts. 

(r) Orders. 

(5) Partition proceedings. 

(0 Port mark 

(«) Presumption—Nature of. 

(v) Procedural Law. 

(iv) Receipt of revenue inspector. 

(.v) Registration. 

(y) Revenue records. 

(z) Revenue sale. 

(aa) Rule in England. 

{bb) Sanction. 

(cc) Scope. 

{dd) Search. 

(ee) Service of notice. 

{ff) Service of process. 

(gg) Thak and survey map. 

{hh) Wajib-ul-arz. 

(//) Warrant of attachment. See EVIDENCE 
ACT, S. 114, Illus. (c)—ATTACHMENT. 

Oy) Warrants. 


(a) Acquisition of land. 

-S. 114, Illus. ( e )—Acquisition of land. 

Failure of a District Board to prove the actual acqui¬ 
sition and possession and the actual delivery of certain 
land to it by the Government—Intention of the Govern¬ 
ment to acquire the land and its taking some necessary 
steps in pursuance thereof proved—It was held to 
be not wrong to presume that necessary steps for the 
acquisition of the land and for the transfer of the same 
to the public body w'ere taken. 113 Ind. Cas. 24 = 
32 C.W.N. 396 = A.I.R. 1928 Cal. 485. 


{b) Acts of Court. 

-S. 114, Illus. (e)—Acts of Court. 

There is a presumption that the acts of a Court 
have been regularly carried out unless the contrary is 
shown. 96 Ind. Cas. 591 = A.I.R. 1926 All. 691. 


(c) Attachment. 


-S. 114, Illus. (c)—Attachment—Presumption. 

When a bailiff in the witness-box deposes that the 
attachment was carried out according to law his state 
m^t prima facie covers all the formalities required bv 
O. 21, R. 54, Civil P.C., and it is for the party who 
alleges that a particular formality was not complied 
wah, to establish it either by putting questions to bailiff 
or by leading evidence on the point. 40 P L R 14? 

[On appeal from A.I.R. 1938 Lah. 16 = 39 P i’ R e 7 n 
= 175 Ind. Cas. 400.] S7 ° 


——S. 114, Illus. (e)—Attachment—Attachment nrov 
-Presumption is that all formalities were duly obs, 
ved—Onus lies on the party seeking to rebut this 
prove that the proceedings of the attaching Court - 
vitiated in any manner. 37 P.L.R. 53. B voult « 

S. 114, Ulus. (<?) Attachment—Presumption. 

Where there is no reference in the order under n ' 
R. 5 to O 21, R. 54 or to publication of the 
there can be no presumption under S. 114 
ment was prop.. r y made. A.I.R. 1937 
65 C.L.J. 329 = 173 Ind. Cas. 711 ° * 375 


-S. 114, Illus. (e) —Attachment—Presumption regard¬ 
ing formalities. 

In accordance with S. 114, when it is proved that an 
attachment has been made, in the absence of any 
evidence to the contrary, it ought to be presumed that all 
necessary formalities were complied with. A.I.R. 1935 
All. 436 = 1935 • A.L.J. 390 = 1935 A.W.R. 512 = 
36 Cr. L.J. 1094 (2) = 157 Ind. Cas. 178 (2). 

-S. 114, Illus. (<?)—Attachment. 

Where there is no positive evidence that the attach¬ 
ment which was ordered was not effected in accordance 
with law and no such contention was raised in the 
lower Court, the Court should give effect to the pre¬ 
sumption regarding the regularity of official acts and 
proceed on the view that there v/as a valid attachment 
duly effected. A.I.R. 1931 Cal. 763 = 58 Cal. 598 - 
134 Ind. Cas. 561. 

——S. 114, Illus. ( e )—Attachment—Notice of—Presump¬ 
tion. 

No presumption arises that attachment of a decree 
took place at the earliest period of the day since it is 
not a judicial act. 33 Mad. 429 = 7 M.L.T. 143 = 
20 M.L.J. 330 = 5 Ind. Cas. 92. 

-S. 114, Illus. ( e )—Attachment—Warrant of. 

It is in the ordinary course of official business in 
the Courts of the Central Provinces that a copy of every 
warrant of attachment is issued for posting in the Office 
of the Collector, and it is fairly safe to assume that this 
was done in the present case according to the maxim 
that all official acts are presumed to have been duly and 
correctly performed. 69 Ind. Cas. 563 = A.I.R. 1923 
Nag. 78. 

-—S. 114, Illus. 0)—Attachment—Warrant—Presump¬ 
tion of regularity. 

The burden of proving that a warrant of attachment 
signed by the Sheristadar but not by the presiding 
Judge of the Court, is illegal on the ground of want of 
authority in the Sheristadar is on the person alleging 
it. The Court will presume that all acts done in con¬ 
nection with an official document were properly per¬ 
formed. 3 Pat. L.J. 636 = 20 Cr. L.J. 139 = 49 Ind. 
Cas. 171. 


‘ (d) Authority of agent. 

S. 114, Illus. ( e )—Authority of agent. 

Where a petition signed by an agent on behalf of a 
party comes out of a public office the presumption is 
that the officer was satisfied about the agent’s authority 
to sign on the party’s behalf. 25 Ind. Cas. 852 (Cal.). 

(e) Bahvara proceedings. 

D4, Illus. (e)—Bahvara proceedings. 

Presumption of regularity applies only to form and 
procedure followed and not to representation made to 
Dur 0 ?! concerned. 63 Ind. Cas. 226 = 1921 
P.H.C.C. 343 = A.I.R. 1921 Pat. 275. 


w ) *~ercinea copy. 

——S. 114, Illus. (e)—Certified copy—Stamp—Co 
promise petition—Creating mortgage filed in Court 
Original lost—Certified copy. 

„ ^ re or t 'Sinal of a compromise petition creati 

and filed in Court is missing and a certifi 
P> of the petition is filed the presumption is that t 
compromise petition was duly stamped. 38 All. 494 

20 m't x 3 7a 18 ? om - L R - 904 = 14 A.L.J. 1099 
54 R 24 C LJ - 504 = (1916) 2 M.W.. 

39 8 In7..cS: n I CP.C 5 ). = 1 Pat - r - W - 90 = 43 LA - 264 

genuineness! IlhlS ’ (e) ~ Certifi c d copy—Presumption 
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Under S. 114, a certified copy of a will supplied under 
the ordinary copyist rules may be presumed to be a 
correct copy of the original will which was in Court 
at the time when the copy was made. 19 M.L.T. 1 = 
32 Ind. Cas. 50. 


(g) Collectors' books. 

!. 114, Illus. (e)—Collectors’ books. 

Entries in the books of the collectorate may be pre¬ 
sumed to be correct and such books must be examined 
to arrive at a finding as to whether there were arrears 
or not. A.I.R. 1932 Cal. 153 = 35 C.W.N. 912 = 
59 Cal. 186 = 136 Ind. Cas. 129. 

(/i) Confession. 

-S. 114, Illus. (e)—Confession—Presumption of 

voluntary nature. 

In case of confessions duly certified it may be fairly 
assumed that the Magistrate did his best to assure 
himself that the statements were voluntary, and that if 
he had left any suspicion he would not have placed 
them upon record. A.I.R. 1931 Mad. 42 = 1930 

™ w l*™, 350 = 59 M LJ - 114 = 32 Cr. L.J. 262 = 
32 M.L.W. 285 = 129 Ind. Cas. 229. 

(/) Document filed in Court. 

—Ss. 114, Illus. ( e ), 58—Documents filed in Court, 
whether can be presumed to be documents referred to 
n order of sanction by Governor-General. 

The Court should not presume that the documents 
referred to in the order of sanction by the Govemor- 
General were documents in question and that they were 
<Mily forwarded by the Governor-General and reached 
the complainant through the usual channel, unless 
there be any indication on the face of the questioned 
documents to show that they were the annexures to the 
order of sanction. In the absence of any such indica¬ 
tion it would be a violent presumption to raise that 
these were the documents mentioned in the order 
sanctioning prosecution. A.I.R. 1935 Nag. 90 = 

36 Cr. L.J. 744 = 155 Ind. Cas. 450. 

0) Execution proceedings. 

S. 114, Illus. ( e )—Execution proceedings. 

The presumption is that all proceedings taken by 
tne Court in execution are in proper form and if anybody 
wants to challenge, he must advance and prove the 
°n which be wishes to rely. 99 Ind. Cas. 33 = 
24 M.L.W. 484 = 28 Cr. L.J. 2. 

an .^‘ D4, Illus. (e )—Execution proceedings —Ex parte 
entries of service in reference to execution proceedings. 

Ex parte entries in the order sheet of a Court neither 
prove their correctness nor raise a presumption of their 
oeing false. A party therefore who contends that they 
do not correctly state events must start his case. But 
the position is different in the case of one who is not 
a party to the execution proceedings and who is affected 
by such entry. 21 C.W;N. 945 = 26 C.L.J. 109 = 

37 Ind. Cas. 66. 


(&) Foreclosure. 

Hu.* ♦»,„ 114 » Dlus * (*)—Foreclosure—No presumption 
mat the notices were served. 

tW S,i U, I t ^ redeem a m °rtgage the mortgagee alleged 

rtga8e a Bai-Bilwafa and that under 
into an Proceedings the mortgage had turned 

foreclmifr^T? 11 * 1 °V* sale - Held, that as the records of 
suineH tw Proceedlngs were burnt, it cannot be pre- 

PLR t ftV ho *'y er * regular. 121 P.W.R. 1915 = 57 
x'.Lf.K. 1916 = 30 Ind. Cas. 817. 

8—F. Y. D.—44 


(/) Guardian ad litem. 

-S. 114, Illus. (e) —-Guardian ad litem. 

The presumption that judicial acts have been regu¬ 
larly performed applies to the Acts of the Court alone. 
Where, therefore, a minor defendant was represented 
by a guardian ad litem it might be presumed that the 
necessary notices were issued and that a formal order 
appointing the guardian ad litem was drawn up, but 
not that the person who was named as the guardian 
ad litem was a fit person to be appointed guardian. 
87 Ind. Cas. 238 = A.I.R. 1925 Oudh 633. 

-S. 114, Illus. (e)—Guardian ad litem —Appointment 

of by Court. 

There is a presumption of regularity and validity 
of an appointment of a guardian ad litem for a minor 
by the Court. 32 All. 287 = 37 I.A. 77 = 11 C.L.J. 557 
= 12 Bom. L.R. 439 = 14 C.W.N. 744 = 8 M.L.T. 57 
= 20 M.L.J. 591 = 13 O.C. 123 = 6 Ind. Cas. 788 (P.C.). 

(m) Identification parade. 

-S. 114, Ulus. (e)—Identification parade. 

It is to be presumed no doubt under S. 114 that 
every official Act is properly performed but this pre¬ 
sumption is hardly sufficient to satisfy a Court that 
such precautions have been taken as to render an identi¬ 
fication truly valuable, e.g., mixing the accused in a 
large number of men dressed all alike. 67 Ind. Cas. 721 
= 4 L.L.J. 448 = 23 Cr. L.J. 449 = A.I.R. 1922 Lah. 31. 

(//) Judicial Acts. 

-S. 114, Ulus, (e)—Judicial acts. 

The Privy Council will always assume that High 
Court has followed the proper practice unless something 
appears which proves the contrary. A.I.R. 1945 P.C. 
151 = 1945 M.W.N. 560 (1) = 58 M.L.W. 481 = (1945) 

2 M.L.J. 362 = 47 Cr. L.J. 1 = 50 C.W.N. 1 =27 P.L.T. 

5 = 221 Ind. Cas. 56 (P.C.). 

-S. 114, Illus. (<>)—Judicial acts—Preliminary decree 

passed by Court—Presumption. 

Where it is admitted that a preliminary decree for 
partition was passed by the Civil Court, the presumption 
is that it was passed in accordance with the procedure 
laid down in O. 28, R. 18, Civil P.C. A.I.R. 1945 Oudh 
1 = 1944 O.W.N. 416 = 1944 A.W.R. (C.C.) 265. 

-S. 114, Illus. ( e )—Judicial acts. 

Section 114, is not mandatory, but surely enables the 
Court to make a certain presumption in certain circum¬ 
stances. Hence if O. 11, Civil P.C., is not complied 
with, the Court is not bound to make a presumption 
under S. 114, Evidence Act. A.I.R. 1943 Pat. 69 = 

21 Pat. 735 = 8 Cut. L.T. 105 = 9 B.R. 220 = 205 Ind. 
Cas. 294. 

-S. 114, Ulus. ( e )—Judicial acts—Judgment. 

Presumption is that judicial acts have been regularly 
performed. Where, therefore, a person contends that 
the judgment was irregular because no evidence was 
given, it is for him to rebut the presumption. A.I.R. 
1943 Cal. 42 = 75 C.L.J. 271 = 205 Ind. Cas. 85. 

-S. 114, Ulus, (e) —Judicial acts—Presumption 

regarding knowledge of fact by judicial officer. 

There can be no presumption as regards knowledge 
of a fact which a judicial officer would not have unless 
that fact was intimated to him. A.I.R. 1940 All. 202 
= 1940 A.W.R. 48 = 1940 A.L.J. 85 = 188 Ind. Cas. 
281. 

-S. 114, Ulus, (e) —Judicial acts. 

Where the Magistrate applies his mind to the evidence 
and in finding that the accused had caused mischief 
to the complainant he must be taken to have been 
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satisfied that the ingredients of the offence defined 
in S. 425, Penal Code, were present. A.I.R. 1941 Cal. 
185 = 72 C.LJ. 104 = 42 Cr. L.J. 490 = I.L.R. (1941) 
1 Cal. 67 = 44 C.W.N. 1114= 194 Ind. Cas. 38. 


-S. 114, Ulus. (<?)—Judicial acts. 

Magistrate, on proper information sufficient to lead 
him to believe that a certain room was used as a common 
gaming house issuing a search warrant under S. 5, 
Madras Gaming Act, 1930—Presumption raised under 
S. 114, Ulus. (<?), Evidence Act, that judicial and official 
acts have been regularly performed should be applied. 
A.I.R. 1938 Mad. 705 = 47 M.L.W. 643 = 1938 M.W.N. 
421 = (1938) 2 M.L.J. 266 = 39 Cr. L.J. 1003 = 178 
Ind. Cas. 123. 

-S. 114, Ulus, (e)—Judicial acts. 

There is a strong presumption in favour of the judicial 
proceedings being carried out according to law. This 
presumption can be displaced only by exceptionally 
strong evidence. 171 Ind. Cas. 296 = 1937 O.W.N. 
1096 = A.I.R. 1937 Oudh 517. 

-S. 114, Illus. (e) Judicial acts—Proceedings of a 

Court. 

The normal presumption is that the proceedings of a 
Court are conducted regularly in accordance with law. 
A.I.R. 1934 Pesh. 3 = 147 Ind. Cas. 837. 


-S. 114, Illus. (e)—Judicial acts—Presumption 

that decree is in accordance with judgment. 

Where the Judge signs a decree the presumption 
is that he satisfied himself that it had been prepared in 
accordance with the judgment. A.I.R. 1933 Oudh 
529 = 10 O.W.N. 1087 = 9 Luck. 162 = 147 Ind. 
Cas. 961. 

-S. 114, Illus. (e)—Judicial acts—Legality and 

correctness of Court’s proceedings. 

A presumption arises under S. 114, as to legality and 
correctness of a Court’s proceedings. A.I.R. 1933 
Oudh 466 = 10 O.W.N. 884 = 9 Luck. 90 = 146 
Ind. Cas. 310. 


-S. 114, Illus. (e)—Judicial acts—Discretion—Exer¬ 
cise of—Presumption. 

Where a Judge purports to exercise the discretion 
vested in him by law, the presumption is that the exer¬ 
cise of the discretion must have proceeded on judicious 
lines unless the contrary is made to appear from the 
record. A.I.R. 1933 Sind 331 (1) = 27 S.L.R. 183 
= 150 Ind. Cas. 258. 


-S. 114, Illus. (e)—Judicial acts—Non-compoundable 

case. 

Where there is no evidence that a non-compoundable 
offence was compounded, it is to be presumed that the 
criminal Court acted according to law, and the pre¬ 
sumption is that the criminal case was withdrawn and 
not compounded. 116 Ind. Cas. 749 = A.I.R. 1929 
All. 456. 


-S. 114, Illus. (e)—Judicial acts—Judgment. 

Where a point is definitely raised in the ground' 
of appeal and the Court makes no mention thereol 
in its judgment, it must still be presumed to have per¬ 
formed the judicial act of writing a judgment reeu- 
larly and properly. A.I.R. 1928 Lah. 94. b 

-S. 114, Illus. (e)—Judicial acts. 

Where a decree was executed as a rent-decree ii 
must, in the absence of evidence to the contrary ’ be 
presumed that the plaint was drawn up in such manne 
as to warrant a rent-decree and all was prooerlv 
101 Ind. Cas. 382 = A.I.R. 1927 Pat. 414 P done ' 

S. 114, Illus. ( e )—-Judicial acts. 

Where sums are paid before the nresidino 
of the Court at the time when a receipt was glveiffa 


them, the presumption under S. 114 of-the Indian 
Evidence Act is that the ordinary course of business 
was followed in the case in question. A.I.R. 1923 Lah. 
566. 

——S. 114, Illus. (e )—Judicial acts. 

If it be the duty of a Court to do a particular thing 
it must be assumed that the Judges of that Court did 
their duty. 68 Ind. Cas. 740 = A.I.R. 1923 Lah. 124. 

-S. 114, Illus. (e)—Judicial acts. 

All judicial proceedings are to be presumed to have 
been duly performed until the contrary is proved. 66 
Ind. Cas. 620 = 8 O.L.J. 343 = A.I.R. 1921 Oudh 259. 

-S. 114, Illus. (e)—Judicial acts. 

There is a presumption that the proceedings of the 
Court were regular until the contrary is shown. 66 Ind. 
Cas. 642 = 8 O.L.J. 358 = A.I.R. 1921 Oudh 176. 

-S. 114, Illus. ( e )—Judicial acts—Presumption- 

Rebuttal of. 

The presumption under S. 114, Evidence Act, as 
to the legality and correctness of a Court’s proceedings 
can only be overturned by exceptionally strong evi¬ 
dence. 5 O.L.J. 179 = 46 Ind. Cas. 52. 


——S. 114, Illus. ( e )—Judicial acts—Presumption. 

An auction sale of several properties situated in 
several villages was sought to be set aside on the 
ground that the sale proclamations were not duly ser¬ 
ved in all the villages. The record of the service of 
the proclamations was destroyed by fire which broke 
out in the Court house. Held , that the burden of dis¬ 
proving the primci facie presumption that official acts 
were rightly carried out rests with the persons challen¬ 
ging the sale. But if it is proved that proclamations 
alleged to have been served in specific modes in some 
of the villages could never have been so served, that 
does not leave the other cases unaffected but the whole 
story of the service of the proclamations completely 
breaks down and becomes a series of concocted false¬ 
hoods prepared for deliberately misleading the Court. 

The party on whose behalf this evidence had been 
prepared should be associated with the scheme of 
deceit which it was designed to carry out and such 
association should be regarded as an important ele¬ 
ment in determining whether his defence was honest 
and just. 21 C.W.N. 897 = (1917) M.W.N. 518 = 
6 L.W. 437 = 42 Ind. Cas. 527 (P.C.). 

-S. 114, Illus. (e)—Judicial acts—Presumption of 

regularity. 

The Collector is a revenue officer though he may at 
times have to perform judicial functions. His acts 
like those of all other executive officers are presumed 
to be regular. If he has certified in the order sheet 
that he has duly served in certain notices to annul 
encumbrances, a Judge is not entitled without evidence 
to conclude otherwise. 27 Ind. Cas. 447 (Cal.). 

-S. 114, Illus. (e)—Judicial acts—Acts following # 

Judicial Act. 

A presumption under S. 114 of the Act can be raised 
even in regard to proceedings that follow a Judicial 
Act. 

The filing of a process fee for the issue of an order 
of attachment of immovable property is not sufficient 
proof of such service. 1 O.L.J. 549 = 26 Ind. Cas. 
204. 


■S. 114, Ulus, (e)—Judicial acts—Presumption. 

Although there is no presumption of law that a 
cular act to be performed has been done, yet, judicial 
acts must be presumed to have been regularly per- 
tormed 17 C.W.N. 565 = 16 C.LJ. 404- 17 in* 

v 3 S, 7J0. 
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. S. 114, Illus. (e)—Judicial acts—Presumption as to 

provision under which a court passes an order. 

Where it does not appear under what provision a 
court passed an order and if some provision in law 
can be found under which the court has acted, the 
presumption should be made that the court acted under 
that provision. 1903 A.W.N. 4 = 25 A. 183. 


-S. 114, Illus. (e)—Judicial acts—Legality of orders 

of Court—Statutory law. 

An action of the court should be presumed to have 
been done in pursuance of the statutory law whenever 
it is possible to do so, and it does not matter if the 
court did not act or purport to act under it or that 
there was an error in procedure in so doing. 27 B. 
M62 = 4 Bom. L.R. 980. 

-S. 114, Illus. (e)—Judicial acts—Performance of 

duty imposed on Court—Presumption. See 29 C. 580. 

io) Legislature—Presumption that it acts 

intra vires. 

——S. 114, Illus. ( e) —Legislature—Presumption that 
it acts intra vires. 

There is a presumption that a Legislature acts intra 
vires. A.I.R. 1939 Cal. 736 = 43 C.W.N. 1192 = 
185 Ind. Cas. 587. 


ip) Oath. 

——S. 114, Illus. (e)—Oath—Presumption of adminis¬ 
tering. 

The ordinary presumption is that an oath was duly 
and properly administered. 35 All. 575 = 1 1 A.L.J. 
933 = 15 Cr.L.J. 19 = 22 Ind. Cas. 163. 


iq) Official Acts. 

-S. 114, Illus. ie )—Official Acts—Presumption as 

to-^-When to be drawn—Offence of contravention of 
valid order—Validity of order—If can be presumed. 

S. 114, Evidence Act is not mandatory but leaves 
it to the Court in any particular case to raise a pre¬ 
sumption as to the validity of official acts. The 
Court cannot raise a presumption as to a very essential 
ingredient constituting an offence in a case where the 
liberty of the subject is either restricted or taken away. 
Where the offence consists in the contravention of a 
valid order, the validity of the order contravened has 
itself to be established by the prosecution and the pro¬ 
secution cannot ask the Court to presume that the order 
is valid. 52 Bom. L.R. 223 = 4 A.I.Cr.D. 146 = 
A.T.R. 1950 Bom. 330. 

—S. 114, Ulus. (e)—Official Act. 

When Government officers exercise a discretion 
vested in them, they do so in their official capacity, 
and there is a presumption under S. 114, Evidence 
Act, that official acts are regularly performed. 50 
Bom. L.R. 728 = A.I.R. 1949 Bom. 109. 


—•—S. 114, Illus. ie )—Official acts—Presumption. 

The presumption under Illus. ie) to S. 114, Evidence 
Act, is that of the regularity of the official acts whether 
judicial or executive, and not that of the acts them¬ 
selves being done. Where a notification is issued 
under the power given by law, there is a presumption 
that it was regularly published and promulgated in 
the manner it was required to be done. But there 
is no presumption that it was issued according to the 
terms of the section which empowers it. Where the 
Central Government issues a notification under S. 14 
or the Hoarding and Profiteering Prevention Ordi¬ 
nance, empowering the Controller-General of Civil 
““PP"®® sanction a prosecution for an offence under 
*“ a . t . °™ ,nan oc» it cannot be presumed that the Con- 
troiler-vieneral is given a rank not below the rank of 
a District Magistrate as required by S. 14. The fact 


that the officer is of a rank not below that of a District 
Magistrate must be proved by the prosecution, and it 
cannot be presumed by recourse to S. 114, Illus. ie) 
Evidence Act. I.L.R. (1946) Bom. 762 = 226 Ind. 
Cas. 324 = 47 Cr.L.J. 900 = 48 Bom. L.R. 379 = A.I.R. 

1946 Bom. 492. 

——S. 114, Illus. (e)—Official acts—Tauzi ledgers— 
Kist dates mentioned in—Presumption of correctness. 

Tauzi ledgers being official documents, the Courts 
repose great confidence on their fidelity and accuracy 
as being official papers kept in due course of business 
properly and regularly. There is therefore a presump¬ 
tion that the kist dates mentioned in them are the 
correct dates, and the onus is on a party disputing the 
same to prove the contrary. 226 Ind. Cas. 393 = A.I R. 

1947 Cal. 283. 

-S. 114, Illus. ie )—Official acts. 

S. 114, Evidence Act, permits the presumption of 
the regular performance of official acts apart from 
other proof of the performance itself. S. 114, how¬ 
ever, is of course, permissive. A.I.R. 1946 Sind 67 
= I.L.R. (1945) Kar. 439. 

-S. 114, Illus. (e)—Official acts—Certificates to be 

filed in office—Proof of. 

When a statute directs a document to be filed in an 
office, the direction involves no formal or technical 
procedure. All that is required is that the document 
should be preserved in the office in such condition 
that it can be produced when required. Where, there¬ 
fore, the certificate in question is stated on the face 
of it, to have been filed, and particulars of it were regis¬ 
tered under R. 79 of the Rules framed under the Ben¬ 
gal Public Demands Recovery Act and it has been 
produced by the office, it must be held to be sufficiently 
proved that the Certificate Officer caused the certificate 
to be filed in his office and it is not necessary to have 
recourse to the presumption arising under S. 114, Illus. 
ie) of the Evidence Act. 

Where the name of the certificate-holder as the 
Secretary of State for India is qualified by the words 
“ On behalf of Income-tax Officer,” the addition of 
the words “ on behalf of the Income-tax Officer ” does 
not in any way alter or qualify the name of the certi¬ 
ficate-holder which is given as the Secretary of State. 
The words do no more than indicate the nature of the 
demand for which the certificate is held, information 
more appropriate to be stated in col. 5, than in col. 2, 
but the inclusion of the words has no effect whatever 
on the validity of the certificate. A.I.R. 1945 P.C. 
62 = 72 LA. - 114 = 49 C.W.N. 334 = 26 P.L.T. 149 
= 80 C.L.J. 13 = 11 B.R. 456 = 219 Ind. Cas. 417 = 
I.L.R. (1945) 2 Cal. 1 (P.C.). 

-S. 114, Illus. ie )—Official acts—Carbon copies of 

a copy produced—Genuineness, if can be presumed. 

The mere fact that on a carbon copy which is a copy 
of a copy of the sanction, somebody has written the 
words “ true copy ” and put down his signature, would 
not make that paper admissible ; nor would it be 
sufficient to prove the sanction of the Provincial Govern¬ 
ment. Similarly, if only one copy of the sanction 
was sent to the District Magistrate and he could not 
file that copy in all the four cases for the prosecution 
of which the sanction had been accorded, the Courts 
cannot overlook the provisions of the Evidence Act 
and receive a copy of a copy as admissible in evidence 
and raise a presumption as to its genuineness. A.I.R. 
1945 All. 90 = 1945 A.L.J. 151 = 46 Cr.L.J. 472 = 
1945 A.W.R. (H.C.) 160 = I.L.R. (1945) All. 540 
= 219 Ind. Cas. 87. 

-S. 114, Illus. ie) —Official acts—Notification ullder 

Defence of India Rules. 
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The meaning of S. 114, Ulus. ( e ) is that, if an official 
act is proved to have been done, it will be presumed 
to have been regularly done and that it does not raise 
any presumption that an act was done of which there 
is no evidence and the proof of which is essential to 

the case. . , , . , . . 

The burden of proving the manner which, in the 
opinion of the authority issuing the notification under 
Defence of India Rules, was best adopted to inform 
the persons concerned was on the prosecution and if 
that burden is not discharged, the prosecution cannot 
take advantage of S. 114, Evidence Act. A.I.R. 1945 
Bom. 368 = 47 Bom. L.R. 431 = 47 Cr.L.J. 123 = 
I.L.R. (1945) Bom. 681 = 221 Ind. Cas. 239. 

-S. 114, Ulus, (e)—Official acts—Challenging of the 

order of Crown—Affidavit, whether necessary—Appli¬ 
cability of general presumption in S. 114 (e). 

It cannot be laid down as a genera 1 principle that no 
affidavit is necessary where the bona fides of the order 
of the Crown are challenged. There might be cases 
where the affidavits of the petitioner disclosed specific 
circumstances casting a real doubt on the bona fides 
of the orders, In ordinary circumstances, the Crown 
is entitled to rely upon the production of orders them¬ 
selves. Ordinarily, the general presumption, omniaocta 
rite esse praesumuntu which is embodied in S. 114 
(e), Evidence Act, is applicable. Governors and Chief 
Secretaries are entitled to expect that when they say 
a thing plainly, they shall be taken to mean what they 
say and to have said it honestly. A.I.R. 1945 Pat 44 
= 23 Pat. 968 (F.B.). 


——S. 114, Ulus, (e)—Official acts. 

A presumption under S. 114 (e), that official acts 
have been regularly performed can attach to orders 
under Defence of India Rules, where the orders are 
regular on the face of them and unobjectionable in 
any way. But whether a presumption should or should 
not be made, must depend upon the particular cir¬ 
cumstances of each case. A.I.R. 1944 Lah. 33 = 45 
Cr. L.J. 580 = I.L.R. (1944) Lah. 245 = 212 Ind. Cas 
321 (F.B.). 


-S. 114, Ulus, (e)—Official acts. 


Any order passed by the District Magistrate under 
R. 81, Defence of India Rules cannot bind the person 
concerned unless it is published in accordance with 
R. 119 of the same rules. It is incumbent on the 
prosecution to prove that this statutory obligation 
was duly discharged and the prosecution cannot merely 
rely on presumption under S. 114, Evidence Act, that 
the making of the order and the direction to publish 
notice of it were official acts. A.I.R. 1944 Nae 40 
= 1943 N.L.J. 605 = 45 Cr.L.J. 250 = 1944 A W R 
7 Sup.= I.L.R. (1944) Nag. 150 = 211 Ind. Cas. 29.’ 

-S. 114, Ulus, (e)—Official acts. 

Where the Advocate-General has given sanction 
under S. 107, Insurance Act to the Provincial Govern¬ 
ment and the complaint is presented by Public Prose¬ 
cutor, it is not necessary that Public Prosecutor should 
produce any letter of authority to him from the Secre¬ 
tary to the Court to whom the Advocate-General 
wrote conveying sanction. Under S. 114, Evidence 
Act, it may be presumed that official acts have been 
regularly performed unless there is reason to thinv 
otherwise. A.I.R. 1944 Oudh 147 = 1943 O W nj 

elm CrLJ ' 333 = 19 LuCk ' 385 “211 ^nd! 


114, Ulus, (e)—Official acts. 

Where it is not disputed that the Assistant Collect 
was appointed as the sale officer by the Collector , 
that the sale-deeds were executed with his nermlL* 
a presumption can be made under S 114 <v>Tii £ 
Collector had delegated to the sale office p™ 


to grant permission to private sales. A.I.R. 1944 Qudh 
60 = 19 Luck. 463 = 1943 O.W.N. 488 = 1943 A.W.R. 
(C.C.) 180 = 214 Ind. Cas. 39. 

-S. 114, lllus. (e)—Official acts. 

Where mode has been prescribed under the Gover¬ 
nor-General’s Order No. 179 of 1836 as to how can¬ 
tonment sites should be dealt with, it must be presumed 
that particular site was granted under the provisions 
of that Order. A.I.R. 1944 Pesh. 34 = 46 P.L.R. 
266 = 1944 Pesh. L.J. 34 = 219 Ind. Cas. 81. 


-S. 114, Ulus. ( e )—Official acts. 

Before any presumption under S. 114, lllus. (e), can 
arise, it must be shown that the orders are, on the 
face of them, regular and conform to the provisions 
of the rule under which they purport to have been 
made. A.I.R. 1943 F.C. 75 = 1943 M.W.N. 612 = 
(1943) 2 M.L.J. 468 = 24 P.L.T. 332 = 48 C.WjN. 
F.C. 1 = 45 Cr.L.J. 341 = 10 B.R. 394 = (1943) F.L.J. 
N.C. 151= I.L.R. (1943) Kar. (F.C.) 103 (Sup.) = 
(1944)6 F.C.R. 1 =211 Ind. Cas. 241 (F.C.). 


-S. 114, Ulus. ( e )—Official acts—No order produced 

—Presumption is that order was not passed. 

The courts cannot presume that powers vested in 
one person on August 21, had been transferred to 
another person by September 15, when no order is 
produced. The only natural presumption from the 
failure to prove the making of an order is that no such 
order was passed. A.I.R. 1943 Bom. 314 = 45 Bom. 
L.R. 572 = 45 Cr.L.J. 361 = 211 Ind. Cas. 273. 


-S. 114, lllus. ( e )—Official acts. 

Individual notice under S. 81, Bombay Municipal 
Boroughs Act, proved—Presumption as to official 
or legal acts under S. 114, Evidence Act should be 
raised that notice under S. 80 was properly given. A.I.R. 
1940 Sind 42 = 41 Cr.L.J. 401 (2) = 187 Ind. Cas. 
127 . 


-S. 114, Ulus. ( e )—Official acts. 

Publication of notification under S. 6, Bengal Em¬ 
bankment Act—Crown can rely on presumption under 

) and (/), Evidence Act. A.I.R. 
1937 Pat 14 = 38 Cr.L.J. 266 = 3 B.R. 214 = 166 
Ind. Cas. 699. 


^14, Ulus, (e)—Official acts—Notification under 
S. 6 (2), Bengal Criminal Law Amendment Act, 1930— 
Opinion of the Local Government recited therein— 
Court is entitled to presume that judicial and official 
acts have been performed. 164 Ind. Cas. 285 = 62 C. 
1041 = 40 C.W.N. 255=37 Cr.L.J. 922. 


mus. tc)—Official acts. 

Presumption against accused that ordinary officia 
procedure has not been carried out is not proper. 3S 
P.L.R. 629. 


S. 114, Ulus. ( e )—Official acts. 

S. 114, includes, but is not limited to the presump- 

^ 0n 2L ^gularity.” A.I.R. 1936 Cal. 1 = 160 Ind. 
Cas. 332. 

' D4, Ulus, (e)—Official acts. 

The presumption in favour of official acts being pro- 
perly done, is destroyed when it has been established 
• f r l nves tigation Officers have not acted in a 
straightforward manner and - have clearly made false 
statements in Court. A.I.R. 1936 Lah. 409 =*37 
Cr.L.J. 732 = 38 P.L.R. 1128 = 162 Ind. Cas. 969. 

S. 114, Ulus, (e)—Official acts. 

There is no presumption under S. 114, Ulus, (e) that 
Si e n ° r , de r wa ? published as required by S. 222 of the 

C W N ^ mC T,Q M A.I.R. 1932 Cal. 833 = 36 
v^.w.rs. 823 = 139 Ind. Cas. 134. 
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114, Ulus, (e)—Official acts. 

An action taken by a properly constituted authority 
should always be held to be legal unless it is demon¬ 
strably not so. A.l.R. 1932 Mad. 508 = 1932 M.W.N. 
720 = 33 Cr.L.J. 655 = 138 Ind. Cas. 583. 

-S. 114, Illus. (e)—Official acts. 

A report made to the Police Officer relating to the 
commission of an offence being entry in a public record 
made by a public servant in the discharge of his duties 
is admissible under S. 35 even if the person who made 
it was alive and not called as a witness. Under S. 114, 
Evidence Act the Court is entitled to presume that 
Such an entry was properly made. A.l.R. 1932 Oudh 
137 = 8 O.W.N. 1228 = 135 Ind. Cas. 387. 

-S. 114—Official acts. 

Ordinarily, it may be presumed that a Government 
Notification purporting to have been published in 
a Gazette of a certain date, was, in fact, so published. 
But where the interval between the issue of a notifi¬ 
cation and action taken on it is very short, a Court 
might require stricter proof that all the formalities requiste 
to the act of notifying, or, in other words, publishing 
the notification, had actually been carried out. A.l.R. 
1931 Bom. 132 = 55 Bom. 356 = 33 Bom. L.R. 82 
= 32 Cr.L.J. 572 = 130 Ind. Cas. 577. 

-S. 114, Ulus. ( e )—Official acts. 

Where a Committing Magistrate writes at the foot 
of the deposition that the cross-examination is being 
reserved, he does not mean that it is being reserved by 
him and the accused has not been given an opportunity 
for cross-examination. All official acts must be pre¬ 
sumed to nave been done properly and it is difficult 
to suppose that Magistrate who must be presumed 
to have known the law did not give the accused an 
opportunity of cross-examination to which he was 
entitled by S. 208, Cr.P. Code. 120 Ind. Cas. 524 = 
1930 Cr.C. 70 = 31 Cr.L.J. 121 = A.l.R. 1930 Sind 
54. 

-S. 114, Ulus. ( e )—Official acts. 

Official acts are to be presumed to be legally per¬ 
formed. Where the jurisdiction of the Assistant 
Settlement Officer was not questioned in the Trial 
Court, it was presumed in second appeal, where only 
the question was raised, that he acted within his juris¬ 
diction in passing the particular order deciding the 
dispute as to the boundary line. 66 Ind. Cas. 471 = 
1922 P.H.C.C. 114 = 3 P.L.T. 617 = A.l.R. 1923 
Pat. 96. 

-~~S* 114, Ulus, (e) —Official acts—Presumption— 
Rebuttal. 

The principle that acts of a Court are presumed 
to have been regularly done does not apply if an exami- 
nunation of the record shows that a party has not been 
properly served. 1 U.P.L.R. (J.C.) 1 =22 O.C. 124 
= 52 Ind. Cas. 162. 

•. 114,Ulus. ( e )—Official acts—Deputy Commissioner 
J under Bengal Regulation 17 of 1806. 

. .T^ e action of Deputy Commissioner under Regu- 
7T n 1 i 0I l 17 of 1836, is purely ministerial. His acts, 

Acts and the presumption in 
* r\ t ? ( e ) t* 1 ® Evidence Act applies to them. 

t^O.L.J. 3 = 1 U.P.L.R. (J.C.) 20 = 49 Ind. Cas. 

**** ^* U> * ( e )—Official acts—Regularity of. 

**** of Evidence Act there is a pre- 

^ Official Act has been regularly per- 

where an applicant before the Court is 

ro *? ut that presumption it is not for the 

Jw? lf .u to ® lvo distance to the other side or to 

pS iS t SS^ mat . t ® r otherwise than impartially. 4 
Pftt. L.W. 296 -p 44 Ind. Cas. 661. 


-S. 114, Illus. (e )—Official acts—In connection with 

S. 167 of the Bengal Tenancy Act. 

Under S. 114 of the Evidence Act it must be pre¬ 
sumed that all acts in connection with S. 167 of the 
Bengal Tenancy Act arc done in accordance with law 
and arc valid. 1 Pat. L.W. 440 = 39 Ind. Cas. 943. 

-S. 114, Illus. (e)—Official acts—Revenue Sale Law 

—Commissioner. 

The ordinary presumption is that an act done by a 
Public Officer in his public capacity is rightly done 
and the person alleging the contrary has to prove the 
allegation. The presumption was applied to the acts 
of a Commissioner acting under the Bengal Land 
Revenue Sale Law. 18 C.L.J. 97 = 21 Ind. Cas. 354. 

-S. 114, Illus. (e)—Official acts—Presumption of. 

Where the record of a resolution by a Municipality 
is lost and no secondary evidence of it is given under 
S. 65 the presumption of the regularity of official acts 
under S. 114 of the Evidence Act could not supply the 
deficiency in proof. 17 C.W.N. 531 = 14 Cr.L.J. 
91 = 18 Ind. Cas. 651. 

-S. 114, Illus. (e)—Official acts—Presumption of 

accuracy of statement. 

An official statement made in the ordinary course 
of official business by a public officer must be presumed 
to be accurate. 22 M.L.J. 393 = 14 Ind. Cas. 1007. 

(r) Orders. 

-S. 114, Illus. ( e )—Orders—Sheristadar signing for 

the Collector with his order is valid. 

The Collector is not bound to sign every order that 
is issued to third persons and there is nothing wrong 
in the Collector delegating his power of signing the 
order to the Sheristadar and such an official act of 
the Sheristadar is presumed to have been done properly 
until the contrary is proved. 107 Ind. Cas. 130 = 39 
M.L.T. 628 = 27 M.L.W. 42 = A.l.R. 1928 Mad. 
205. 

-S. 114, Illus. (e) —Orders—Warrant signed by Sheris¬ 
tadar “by order”—Must be presumed to be legal. 

Where a Sheristadar signed the warrant by “ order ” 
it was held that the statement that appeared on the • 
face of the warrant that the Sheristadar signed “ by 
order” can be presumed to be true and that in the 
absence of anything to suggest to the contrary it was 
held that he was actually the officer appointed by the 
Cburt to sign processes as required by R. 24 (2) of 
O. 21, C. P. C. 73 Ind. Cas. 328 = 37 C.L.J. 
331 = 27 C.W.N. 1042 = 24 Cr.L.J. 584 = A.l.R. 
1923 Cal. 584. 

-S. 114 (e) —Orders—Warrant signed by Sherista¬ 
dar of a court—Presumption he was entitled to sign. 

From the mere fact that the warrant for arrest of a 
Judgment-debtor bore the signature of the sheristadar, 
it cannot be presumed under S. 114, Ill. (e), Indian 
Evidence Act, that the sheristadar had been duly appoint¬ 
ed to sign warrants. Evidence of the fact of appoint¬ 
ment is necessary. Per Harington, J.—S. 144, III. (<?), 
Indian Evidence Act, authorizes the presumption that 
the particular judicial or official act has been performed 
regularly, but it does not authorize the presumption, 
without any evidence that the act has been performed. 

6 C.W.N. 845. 

-S. 114, Ulus. ( e )—Order in Gazette—Date of election. 

Where a notification fixing the election is published 
in the Gazette, it is proof of the order of Government 
fixing that election. Under S. 78 and under S. 114, 
there is a presumption that this act of publication was 
done regularly, namely, in accordance with the rules. 
106 Ind. Cas. 144 = 39 M.L.T. 367 = 26 M.L.W. 
569 = A.l.R. 1927 Mad. 980 = 53 M.L.J. 603. 
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-S. 114, Ulus. (<?)—Orders. 

There is a presumption in favour of any order of an 
official being legal until the contrary is proved. 91 
Ind. Cas. 56 - 27 Cr.L.J. 24 = A.I.R. 1926 All. 264. 

(.y) Partition proceedings. 

-S. 114, Ulus. ( e )—Partition proceedings. 

A presumption should be made of the regularity 
of the proceedings of an officer conducting a parti¬ 
tion. The mere absence of the certificate of local 
publication of a record of rights is not sufficient to 
show that there was no publication. 13 C.W.N. 93 
= 4 Ind. Cas. 316. 

(r) Post mark. 

-S. 114, Illn. ( e )—Post mark—Presumption. 

A post mark is presumed to be genuine and is evi¬ 
dence that the cover bearing it was stamped on the 
date the impression bears and that the office men¬ 
tioned therein was the place where it was affixed. 
But the date of the letter is not necessarily the date of 
posting. When the addressee of a letter pledges his 
oath that a certain cover did not reach him or was 
never tendered to him, the regularity of official busi¬ 
ness cannot be treated as conclusive against him. 20 
C.L.J. 455 = 19 C.W.N. 489 = 26 Ind. Cas. 962. 

( u ) Presumption—Nature of. 

-S. 114, Ulus. (<?)—Presumption—Nature of. 

The real meaning of Illus. (e), S. 114 is that if an 
official act is proved to have been done, it will be pre¬ 
sumed to have been regularly done. It does not raise 
any presumption that an act was done of which there 
is no evidence and the proof of which is essential to 
the case raised. A.I.R. 1934 Rang. 207 = 151 Ind. 
Cas. 337. 

—■—S. 114, Ulus. ( e )—Presumption—Nature of. 

S. 114 authorizes the presumption that a particular 
judicial or official act which has been performed has 
been performed regularly, but it does not authorize 
the presumption without any evidence that the act 
has been performed. Ill Ind. Cas. 797 = 8 Pat 1 
= 9 P.L.T. 523 = A.I.R. 1928 Pat. 600. 

-S. 114, Ulus. (<?)—Presumption—Nature of. 

The meaning of S. 114 is that if an official act is 
proved to be done it will be presumed to have been 
regularly done. It does not raise any presumption 
that an act was done, of which there is no evidence 
and the proof of it is essential. 115 Ind. Cas 196 = 
7 Pat. 733 = 9 P.L.T. 484 = A.I.R. 1928 Pat. 459 

-S. 114, Ulus, (e)—Persumption under, is optional. 

The Court is not bound to make presumption under 
Ulus. 0?) and the counter Ulus, (e) itself indicates a 
case in which the Court would not draw it, e.g. where 
there are some exceptional circumstances surroimdine 
the doing of the act. A.I.R. 1942 Lah. 214 = 44 p i r 
300 = 43 Cr.L.J. 791 = 202 Ind. Cas 15. R ' 

S. 114, Ulus, (e)—Presumption under—Rebuttable 

The presumption that official acts are duly ncr- 

Pa™ 83 - 148 hd“ oT UmPti0n ' A I R ' l93 4 

(v) Procedural Law. 

s - H4, Illus. (e) Procedural. law—Mandatory 
and enabling provisions. *«*nuacory 

In the case of mandatory nrovisinne tu 
cedural law, in the absent $any evidencT W 
contrary, the Court would presume that th 4 

legal forms were complied with as a f ^ and 

sumed not to deviate! from the r^les andTl IS ^ 
down for its guidance. But where mS aid 

1 wnere the provisions are 


only enabling and not mandatory, such a presumption 
does not arise. 107 Ind. Cas. 625 = 51 Mad. 128 
= 27 M.L.W. 216 = A.I.R. 1928 Mad. 77 = 54 M.L.J. 
8 (F.B.). 

(w) Receipt of revenue inspector. 

-Ss. 114, Ulus, (e) and 35—Receipt by Revenue Ins¬ 
pector reciting that delivery of property was effected in 
pursuance of Revenue Court’s order—Order, if can be 
presumed to be true. 

A receipt given by a Revenue Inspector reciting that 
delivery of property was effected in pursuance of the 
Court’s order being a report of an officer made in the 
discharge of his duty, it must be presumed that what' 
he stated therein was true. A.I.R. 1942 Mad. 698 
= 1942 M.W.N. 543 = 55 M.L.W. 548 = (1942) 2 
M.LJ. 305 = 204 Ind. Cas. 382. 

(x) Registration. " 

—-—S. 114, Illus. ( e) —Registration—Certificate of 
Registrar. 

Power-of-attomey executed in executant’s office 
and signed next day before Registrar at time of regis¬ 
tration—Register of authenticated powers showing 
it was executed on one date and registered on next 
date—Difference in date, held was not sufficient to 
overthrow the inference to be drawn from certificate 
of Registrar as to execution of power before him. A.I.R. 
1937 Rang. 293 = 172 Ind. Cas. 613. 

-S. 114, Ulus. ( e )—Registration—Document accep¬ 
ted by Sub-Registrar as duly presented. 

When a document is accepted by the Sub-Registrar 
as duly presented, there is an initial presumption that 
the document was duly presented and that the person 
presenting it was duly authorised to do so. A.I.R. 
1934 Lah. 452 (2) = 15 Lah. 694 = 36 P.L.R. 525 
= 148 Ind. Cas. 209. 

-S. 114, Ulus, (e)—Registration. 

Registration is a solemn act and all things done 
before the Registrar in his official capacity and veri¬ 
fied by his signature will be presumed to be done duly 
and in order. A.I.R. 1932 Pat. 89 = 10 Pat. 812 = 
13 P.L.T. 521 = 135 Ind. Cas. 103. 

S. 114, Ulus, (e)—Registration—Presumption of 
regular and due presentation. 

The fact that the Sub-Registrar accepted a document 
irom the executant and duly registered it is prima facie 
proof that the executant was not in an intoxicated 

5J5? 11 i? n when he presented it for registration. A.I.R. 
1931 Sind 78 = 136 Ind. Cas. 525. 

09 Revenue records. 

S. 114 , Ulus, (e)—Revenue records—Settlement 
proceed ings—Demarcat ion—Presumpt ion. 

If an official act is proved to have been done, it must 
be presumed to have been regularly done. The mem 
met that there is no evidence to show that certain land 
wnich is the subject-matter of a settlement in a touzl 
was demarcated, does not give rise to a presumption 
ifSr * cr * was no demarcation. A.I.R. 1939 Pat., 
982 5 B R " 864 ® 20 p L.T. 677 = 182 Ind. Cas- 

4 ’ , 111 us - (e)—Revenue records—Later 

records, if to be preferred to older ones—Change sur¬ 
viving for long period—Presumption—Rebuttal of. 

When settlements differ, the records of the later 

will kSo 111 S ^ 0uid be Preferred. This is based on the 
out mnrJ n fa r t . I that the later settlements are carried 
o? ho “ y - Settlements of the last fifty years 

a l been very careful, but on the maxim 
°mm proesumuntur rite esse acta, it must be held, id 
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the absence of any evidence to the contrary, that a 
change in the Revenue Records is not made without 
good reason, especially if the change survives over a 
long period of years. This presumption may be rebut¬ 
ted, if, for example, the records of an enquiry are pro¬ 
duced and show no satisfactory reason, or even if a 
plausible explanation is suggested. A.l.R. 1937 Lah. 
410 = 39 P.L.R. 668 = 173 Ind. Cas. 768. 

- S. 114, Illus. (e)—Revenue records—Statements 

in mutation proceedings—Oudli Land Revenue Act 
(17 of 1876), S. 62. 

Statements made by a purdanashin lady in docu¬ 
ments coming before officers conducting mutation 
proceedings who act upon them and order mutation 
of names are admissions by her to which weight should 
be attached, on the principle of ‘ praesumuntur recta 
esse acta' 38 All. 627 = 6 L.W. 378 = 31 M.L.J. 
607 = 14 A.LJ. 1248 = 19 O.C. 192 = 18 Bom. L.R. 
1037 = 21 C.W.N. 130 = (1916) 2 M.W.N. 577 = 21 
M.L.T. 40 = 1 P.L.W. 157 = 4 O.L.J. 22 = 25 C.L.J. 
363 = 10 Bur. L.T. 140 = 43 I.A. 212 = 36 Ind. Cas. 
104 (P.C.). 

-S. 114, Illus. (e)—Revenue records—Settlement 

papers—Entries in. 

Entries in the present settlement papers must be 
presumed to be correct, until the contrary is proved. 
2 O.L.J. 127 = 28 Ind. Cas. 239. 

-S. 114, Illus. (c)—Revenue records—Burden of proof. 

A statutory presumption is made in favour of the 
correctness of the revenue records and the onus is on 
the party who disputes their correctness to show that 
they are incorrect. 48 P.W.R. 1915 = 124 P.L.R. 
1915 = 26 Ind. Cas. 481. 

- S. 114, Illus. (e)— Revenue records—Record of 

rights—Entry in, if conclusive. 

An entry in the column of the record of rights that 
the tenure was under temporary settlement for 30 years 
is conclusive evidence that the settlement was made 
under the Regulation. 9 C.L.J. 265 = 13 C.W.N. 
235 = 4 Ind. Cas. 49. 


(z) Revenue sale. 

-S. 114, Illus. (c)—Revenue sale—Sale, irregularity 

and legality of—Onus of proof in revenue sale—Arrears 
of Government revenue. 


In the case of a sale for arrears of Govemmentt 
revenue the presumption under S. 114, Cl. ( e ) of the 
Evidence Act would arise in respect to the service of 
notices, etc., and the onus of proving that there has 
been irregularity in the preparation, service or posting 
of notice rests on the person who asserts it. No such 
presumption would arise in regard to sales held by 
landlords for rent or loss due*to them, and the onus of 
proving due observance of all formalities will be upon 
the landlord, even if the other side gives no evidence 
in support of their plea of non-service. 30 C.l.= 
6 C.W.N. 688. 

(aa) Rule in England. 


-S. 114, Illus. (e)—Rules in England. 

Decisions of English Courts as regards the distinc¬ 
tion between Courts of Record and other Courts have 
very little relevancy, in considering the validity of 
judicial and official acts of Indian Courts and Officers. 
62 Ind. Cas. 87 = 13 M.L.W. 172 = A.l.R. 1921 Mad. 
107. 


(bb) Sanction. 

-S. 114, Illus. (e) —Sanction—Name of accused 

appearing on back of paper. 

While sanctioning the prosecution of accused for an 
offence under Penal Code, S. 294-A the name of the 


accused was shown on the back of the paper instead 
of in the body of the sanction merely because there 
was not sufficient space left on the front side. 

Held, that the initial presumption was that all the 
official acts were done in a regular manner and hence 
the sanction was valid. 124 Ind. Cas. 347 = 1930 
Cr.C. 97 = A.l.R. 1930 Lah. 81. 

(cc) Scope. 

-S. 114, Illus. (e)—Scope— See C.P. CODE, O. 21, 

R. 54—ORDER OF ATTACHMENT. (1947) 
2 M.L.J. 310=A.1.R. 1948 Mad. 191. 

-S. 114, Illus. (<?)—Scope—Principle docs not apply 

to acts of private persons. 

Per Ashworth, A.J.C. —The principle that everything 
must be held to have been performed duly and in order 
may apply to the acts of a Court but it will not apply 
to the acts of private persons. 95 Ind. Cas. 680 = 
2 OAV.N. 796 = A.l.R. 1926 0udh 169. 

-S. 114, 11 In. ( e )—Scope of. 

Illus. (e) of S. 114 of the Evidence Act is not exhaus¬ 
tive and the general language of the section applies 
to all acts or proceedings which might be presumed 
to have been done in the usual course of business. 
31 M.L.J. 311 = (1916? 2 M.W.N. 133 = 20 M.L.T. 
228 = 35 Ind. Cas. 421. 

(dd) Search. 

-S. 114, Illus. ( e )—Search—Presumption that 

witnesses were properly chosen. 

From the presence in the Police party of several 
senior officers of Police, when the witnesses for search 
were chosen, it may be concluded, in the absence of 
any suggestion to the contrary, that the witnesses were 
properly chosen. A.l.R. 1935 Rang. 233 = 36 Cr.L.J. 
1228 = 157 Ind. Cas. 798. 


(ee) Service of notice. 

-S. 114, Illus. (<?)—Service of notice. 

Mere entry raises no presumption under S. 114, 
Evidence Act, that a notice had, in fact, been served, 
but when the fact of the service of the notice is pro¬ 
ved, there would be a presumption under that section 
about the regularity of the service, namely that at the 
time of the service all the formalities required by the 
rules framed under the Public Demands Recovery 
Act, namely, Rr. 2 to 8 of Sch. II, had been observed. 
A.l.R. 1943 Cal. 114 = 76 C.L.J. 17 = I.L.R. (1943) 
1 Cal. 22 = 46 C.W.N. 967 = 205 Ind. Cas. 523. 


—S. 114, Illus. (e )—Service of notice. 

Where publication of a notification under S. 99, 
lengal Cess Act was proved, the Court is entitled to 
iresume that the publication which was made was made 
ecularly and in due conformity with the provisions of 
he statute A.l.R. 1941 Cal. 353 = 45 C.W.N. 44 = 195 

_1 ZA1 


-S. 114, Illus. (e)— Service of notice. 

When there is nothing to indicate that the Court 
had not satisfied itself of the service of notice it must 
be presumed that the Court was so satisfied. 102 Ind. 
Cas. 12 = A.l.R. 1927 Lah. 506. 


-S. 114, Illus. (e )—Service of notice. 

Plaintiff purchased property after the attachment 
and after a prohibitory order was served on judg¬ 
ment-debtors not to sell the same. In the Court auc¬ 
tion which followed, a part thereof was purchased by 
defendant. In a suit by plaintiff three years after the 
attachment, the record of the Court not being avail¬ 
able, it was not proved that service of notice was effected 
in the other modes described in O. 21, R. 54 (2), C.P. 
Code. 
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Held, that the Court below should have applied the 
presumption that official acts were regularly performed 
and that in view of the fact that a material portion of 
the record is no longer in existence the Court was wrong 
in throwing on the defendant the burden of proving 
by definite evidence the due service of the notice. 
83 Ind. Cas. 878 = 46 All. 741 = 22 A.L.J. 703 = 
5 L.R.A. Civ. 525 = A.I.R. 1924 All. 747. 

-S. 114, Ulus. ( e )—Service of notice. 

Where it is found that the Court after ordering issue 
of notices did bring on the record representatives of 
the deceased defendant it must be presumed that they 
had been properly served. The fact that the order 
sheet does not specifically mention service having been 
effected does not mean that it was not so effected. Ser¬ 
vice of summons is merely a ministerial act. The Judi¬ 
cial act of the Court is the step of bringing the legal 
representatives on the record and it is to this that 
the presumption of regularity applies. 72 Ind. Cas. 
142 = 10 O.L.J. 185 = A.I.R. 1924 Oudh 17. 

-S. 114, Illn. (e )— Service of notice. 

When a revenue sale has been confirmed and a cer¬ 
tificate of sale issued to the purchaser ; the notices 
under the sale law must be taken to have been duly 
served but that is only to set aside the sale on the ground 
of irregularity in the service of the notices. So far as 
the actual notice to the parties is concerned, the Court 
is entitled to see if the notices were really served so as 
to fix knowledge of them upon the plaintiff who sought 
to set aside the sale. 15 C.W.N. 776 = 7 Ind. Cas. 
772. 


( ff) Service of process. 


-S. 114, Illus. (e )— Service of process — Court 

peon’s return—Presumption, when may be raised. 

The Court must be satisfied that a Court peon’s 
return is genuine before a presumption can be raised 
under S. 114, Evidence Act that all things had been 
done properly. 54 C.W.N. 810. 

-S. 114, Illus. (e)—Service of Judicial process. 

It must be assumed that a process, issued by the 
Court and accepted by the Court as having been duly 
served was served in the manner provided by law. 

Where the report of the process-server shows that 
symbolical possession was given and that the matter 
was made known at the spot, it must be presumed that 
the warrant was duly affixed at the spot in the absence 
of proof to the contrary. 132 Ind. Cas. 181 =31 
P.L.R. 1001. 


-S. 114, Illus. (e)—Service of process. 

Where the record shows that a process has been served 
there is a presumption that the process was rightly 
and duly served. A.I.R. 1932 Cal. 627 = 36 CWN 
242 = 140 Ind. Cas. 732. 1 ’ 


-S. 114, Illus. ( e )—Service of process. 

It must be assumed that a process, issued by the 
Court and accepted by the Court as having been dulv 
served, was served in the manner provided by law 
and with all the formalities laid down for the service 
thereof. Therefore, the burden of proving that the 

!»“<£ 5? iSSESSS 
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the time they were made and consequently also of title. 
The presumption may be rebutted. 19 C.W.N. 1280 
= 21 C.L.J. 157 = 27 Ind. Cas. 954. 

(Jih) Wajib-ul-arz. 

-S. 114, Illus. (e )— Wajib-ul-arz. 

In the absence of any reliable evidence it must be 
held that the public officials engaged in the prepa¬ 
rations of a wajib-ul-arz did not fail in the discharge 
of their duty. It must be held that the maxim omnia 
presumuntur rite esse acta applies and the consent of 
all co-sharers must be presumed to have been obtained 
in the preparation. 82 Ind. Cas. 92 =11 O.L.J. 319 
= A.I.R. 1924 Oudh 382. 


(;7) Warrant of attachment. 

-S. 114, Illus. (e )—Warrant of attachment —See 

EVIDENCE ACT, S. 114, ILLUS. (e) —ATTACH¬ 
MENT WARRANT OF. 


(jj) Warrants. 

-S. 114, Illus. (e)— Warrants. 

Search warrant issued by authority specified in S. 5, 
Punjab Gambling Act, on face of it regular—Presump¬ 
tion under S. 114, Illus. ( e ), Evidence Act, that autho¬ 
rity acted on credible information can be drawn so 
as to attract S. 6 of the Act—Presumption is rebuttable 
on good cause being shown. A.I.R. 1946 Lah. 26 = 
I.L.R. (1945) Lah. 119 = 223 Ind. Cas. 137. 

-S. 114, Illus. (e )— Warrants. 

When a warrant under S. 47, Calcutta Police Act, 
issued by a competent authority recites the fact that an 
information on oath had been received and that an 
enquiry had been made and then states that that autho¬ 
rity had reason to believe that the place sought to be 
searched is a common gaming house, the presumption 
attaching to the regularity of official acts would be 
attracted. A.I.R. 1936 Cal. 788 = 41 C.W.N. 123 
= 38 Cr.L.J. 449 = I.L.R. (1937) 1 Cal. 610 = 167 
Ind. Cas. 771. 


<3. iw, iiius. {e) —warrants—Presumption of exis¬ 
tence. 

Under S. 114, it may be presumed that a warrant 

remains actually in existence 
unt *i has been destroyed. A.I.R. 1933 Lah. 159 
= 34 Cr.L.J. 679 (2) = 144 Ind. Cas. 67. 

——-S. 114, Illus. ( e )—Warrants. 

n « r ^ US - may be presumed that 

the officer issuing the warrant has performed his duty 
correctly and until the presumption is displaced, it is 
not necessary for the officer to give any evidence in 

*.I.R. 1933 Bom - 79 = 34 Bom. L.R. 
1447 = 34 Cr.L.J. 137 (2) = 141 Ind. Cas. 346> • 

—-S. 114, Illus. (e) —Warrants—Calcutta Police Act 
—No presumption. J f ' 

,.« S ’ 114 ’ B ! us ‘ of Evidence Act cannot be relied 
P° n *5 t? Presume the regularity of warrants 

pynrJce?' 46, C S cutta Policc Act, and unless the law 
r>noh?7 y u ays th . at Pf oof shall be required, evidence 
fW be re 9 u , lred in every cases of this description 
nat the essential preliminaries precedent to the issue 

cL w i i , rr ^ a ! have been complied with. 96 Ind. 

920 = A.l7R 1^26 C al 966 30 ^ “ 27 CrXJL 
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regard being had to the common course of private 
business. Consequently, old account books may be 
relevant and admissible in evidence under S. 32 (2) read 
with S. 114 but there is no presumption as to the correct¬ 
ness of the entries therein which may be proved to be 
false. A.I.R. 1944 Lah. 58 = 45 P.L.R. 441 = 212 
Ind. Cas. 416. 

-S. 114, Illus. (/)—Applicability. 

Where a notice to the tenant under S. 106, T.P. Act, 
is properly addressed and sent by registered post, there 
is a presumption of law in favour of effective service 
unless proved to the contrary. A.I.R. 1938 All. 388 
= 1938 A.L.J. 511 = 1938 A.W.R. 328 = 176 Ind. 
Cas. 393. 


-S. 114, Illus. (/)—Applicability. 

It is for the Court of fact to determine whether the 
presumptions referred to under S. 114, Illus. (/) of the 
Evidence Act are to be drawn in a particular case or 
not. 17 N.L.R. 25 = A.I.R. 1921 Nag. 116. 

—•—S. 114, Illus. (/)—'Certificate of posting—Presump¬ 
tion arising from. 

Where a certificate of posting is put in evidence, the 
Court should presume that the letter was posted and 
that it reached its destination unless something is shown 
to the contrary. It is entirely wrong for the Court 
to work on the presumption that the certificate of posting 
is a forgery. A.I.R. 1940 Cal. 227 = 190 Ind. Cas. 
533. 


-S. 114, Ulus. ( /)—Course of business must be proved 

or admitted. 

Under S. 114, the Court may presume that the ordi¬ 
nary course of business is followed. This presump¬ 
tion, however, cannot arise unless the course of busi¬ 
ness has been proved or admitted. A.I.R. 1942 Cal. 
412 = 46 C.W.N. 759 = I.L.R. (1942) 1 Cal. 100 = 
203 Ind. Cas. 548. 

-S. 114, Ulus. (/)—Injunction. 

Where an injunction was granted and the question 
was whether it was executed or not. 

, .field, that it should be presumed as executed. 79 
Ind. Cas. 609 = A.I.R. 1924 Nag. 385. 


-S. 114, Ulus. (/)—Letter by lawyer. 

When a member of the Bar writes a letter purporting 
to be instructed by a client, it is to be presumed, until 
the contrary is proved, that the letter is written under 
instructions. A.I.R. 1933 Rang. 147 = 144 Ind. Cas. 
996. ' ' 4 *• 

-S. 114. Ulus. (/)—Letter sent by post. 

Court can take judicial notice that registered letter 
reaches the destination 24 hours later than an ordinary 
letter. 99 Ind. Cas. 622 = A.I.R. 1927 All. 215. 

-S, 114, Ulus. (/)—Letter— No presumption of its 

being sent by the person by whom it purports to be 
written. 

When a letter is duly posted there may be a presump¬ 
tion that it reaches the addressee in the ordinary course 
of business. But the mere fact that a letter has been 


received through post raises no presumption that it 
was despatched by the person on whose behalf it pur¬ 
ports to have been written. If however it were proved 
that a previous letter was sent through post and a reply 
thereto was duly received by the sender through post 
purporting to come from the addressee the Court may 
under certain circumstances presume that it was a 
reply despatched on behalf of the addressee though not 
necessarily in his own handwriting. 89 Ind. Cas. 22 
= 23 A.L.J. 961 = 6 L.R.A. Civ. 553 - A.I.R. 1926 
All. 161. 

-S. 114, Illus. (/)—Letter sent by post—Posting 

of letter proved—Letters bearing note by postman that 
it was refused by addressee—Presumption that it was 
so refused arises. 94 Ind. Cas. 103 = A.I.R. 1926 Lah. 
520. 

- -S. 114, Illus. (/)—Letter sent by post. 

The presumption is that a letter which is proved 
to be posted and posted to the right address is in fact 
received by the recipient. 79 Ind. Cas. 809 = 47 Mad. 
215 = 19 M.L.W. 54 = 33 M.L.T. 217 = A.I.R. 
1924 Mad. 214=45 M.L.J. 817. 

-S. 114, Illus. (/)—Letter sent by post—Presump¬ 
tion. 

Where a notice to quit is properly addressed and 
posted, the presumption is that it reached the addressee. 
If the letter is registered the presumption is stronger. 
Acknowledgment of receipt signed by person other than 
the addressee is not sufficient to prove that letter did 
not reach the addressee. 46 Cal. 458 = 9 L.W. 148 
= 16 A.L.J. 969 = 35 M.L.J. 707 = 29 C.L.J. 117 
= 23 C.W.N. 77 = 25 M.L.T. 159 = 21 Bom. L.R. 
522 = (1919) M.W.N. 471=1 U.P.L.R. 56 = 45 
I.A. 222 = 48 Ind. Cas. 277 (P.C.). 

-S. 114, Illus. (/)—Letter sent by post—Presumption. 

Proof of the fact of a letter correctly addressed having 
been posted and not received back may raise a pre¬ 
sumption that it has been delivered to the addressee 
but proof of the fact of a letter duly sent and returned 
to the sender does not justify the presumption that 
the letter has been refused by the addressee. The 
presumption mentioned in S. 114 of the Act is a pre¬ 
sumption of fact, not of law. As to fixing the date 
of its tender to the addressee, the usual course of mail, 
and the place of receipt, it is matter purely of evidence. 
20 CL.J. 455 = 19 C.W.N. 489 = 26 Ind. Cas. 962. 

-S. 114, Illn. (/)—Notice sent by registered post 

returned with endorsement of refusal — Postman not 
examined—Presumption of service. 

If a notice sent by registered post is returned to the 
sender with an endorsement of a refusal made by the 
postman mere proof of posting and production of the 
registered letter itself bearing the endorsement of refusal 
without examination of the postman is prima facie 
good and sufficient evidence of service. When the 
posting of a registered letter is proved, the statutory 
presumption under S. 28 of the Bengal General Clause* 
Act, carries the proof up to due service/ Although 
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there may be no evidence of tender and refusal, that 
gap mav be filled, when the endorsement is there, by 
invoking Ulus. (/) to S. 114 of the Evidence Act, that is 
to say, by presuming that the common course of business 
was followed and the postman did tender the letter 
to the addressee and did write the endorsement on 
refusal by the addressee to accept delivery. If the 
refusal docs not come within the ambit of “ common 
course of business,” surely the tender docs and that 
itself is sufficient to constitute service, or it may even 
be said that the writing of the endorsement comes 
within “ the common course of business” of the post¬ 
man, and, therefore, involves the presumption that 
it was properly written after a refusal by the addressee. 
The fact that the letter came back does not in itself 
rebut the presumption that it was tendered and, there¬ 
fore, served. 52 C.W.N. 659. 

_S. 114, Ulus. (/)—Notice sent by registered post 

returned with endorsement “ refused ”—Presumption 
as to its tender. 

If a notice sent by registered post is returned with 
the endorsement “refused”, the Court is entitled to 
presume that it was tendered. But the presumption 
is rebuttable. 82 C.L.J. 9 = A.I.R. 1948 Cal. 63. 

-S. 114, Ulus. (/)—Notice sent by registered post— 

Service—Presumption. 

If a notice was sent by registered post, the presumption 
is that the notice was served at the time when it would 
be delivered in the ordinary course of post. The pre¬ 
sumption is however rebuttable. A.I.R. 1950 Cal. 256. 

_S. 114, Ulus. (/)—Notice sent by registered post— 

Return as refused—If evidence of actual refusal by 
addressee. 

Where a post card registered and sent by post but 
returned as refused is relied on as evidence of notice 
having been given to the addressee, there must be evi¬ 
dence of the fact that it was so refused. In the absence 
of the evidence of the postal peon in question the regis¬ 
tered post card cannot be accepted as evidence to show 
that it was actually refused. 26 Pat. 582 = A.I.R. 
1948 Pat. 337. 

-S. 114, Illus. (/)—Notice sent by registered post— 

Return as refused—Presumption — Posting of letter, 
whether proves delivery. 

The question whether a presumption can be drawn 
as to the due delivery of a letter by post must depend 
on the particular circumstance of each case. 

As regards service of a notice by post, although a 
presumption that the due course of business has been 
followed may be drawn, it cannot be held that the 
posting of the letter proves delivery, it being a matter 
of common knowledge that postal servants are not 
always diligent, and it is at least a possibility that the 
notice was returned by some postal peon, who was 
unable to find the addressee. A.I.R. 1933 Rang 76 
= 146 Ind. Cas. 422. 

S. 114, Illus. (/)—Notice—Registered letter_ 

Registered post-card returned to sender—Presump- 
tion is either addressee refused it or was not found. 


17 N.L.R. 25 = A.I.R. 1921 Nag. 116. 


——S. 114, Illn. (/)—Notice sent by registered post. 

Where defendant denies receipt of a notice sent by 
registered post, plaintiff has to prove by calling the 
post peon that the post card was tendered and refused 
by the defendant. 48 Ind. Cas. 904 (Nag.). 

-S. 114, Illn. (/)—Notices—Refusal of addressee 

to accept. 

Where on registered a cover proved to have been 
posted and produced by the plaintiff in Court there is 
an endorsement by an officer of the post office stating 
the refusal by the defendant addressee to receive the 
cover it is sufficient to prove the service of the notice. 
17 C.W.N. 1073 = 20 Ind. Cas. 363. 

-S. 114, Illn. (/)—Notice—Service by post—Refusal 

to accept. 

A notice to quit was given by a registered post but 
the letter containing the notice was returned to the 
Post Office, the addressee having refused to accept it. 

Held , that under S. 114 of the Evidence Act the 
Court was entitled to presume that the letter containing 
the notice reached the defendant. 24 C.W.N. 478 
= 23 C.W.N. 319 = 54 Ind. Cas. 5. 


-S. 114, Illus. (/)—Notice—Service by post. 

There is no presumption that a letter, which was 
posted, was properly addressed, and the presumption 
that the letter reached the addressee has no application 
till it is established that the letter was properly address¬ 
ed. The presumption that a notice sent by post was 
duly served is not a conclusive presumption of law; 
it is merely a presumption of fact ; and whether it 
arises in a particular case or not depends upon all the 
circumstances. 7 C.L.J. 251. 


-S. 114, Illus. (/)—Presentation of application. 

Where the facts of a particular case can form a foun¬ 
dation for a fair presumption that an application was 
made, then the Court would be entitled to presume 
that it was made. 89 Ind. Cas. 228 = 27 Bom. L.R. 
671 = A.I.R. 1925 Bom. 443. 

-S. 114, Illus. (/)—Presumption under—Secdnd 

appeal. ’• 


cl picsuiiipiuJAi 

under S. 114, Illus. (/), is drawn by an Appellate Court 
such presumption is, binding upon a Court of second 
appeal. 53 Ind. Cas. 62 (Nag.). •’ " " ' 

IIIUSTRATION (g). 
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(а) Account books not produced. 

(б) Best evidence should be produced. 

(c) Burden of proof. 

( d ) Collection of rents. 

(e) Criminal trial. 

(/) Document not produced. 

(g) Evidence not produced. 
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(y) Non-appearance of party as witness. 

(k) Preliminary enquiry. 

(/) Road cess returns. 

1 (m) Scope. 

(n) Settlement record—Non-production by Government. 

(a) Accounts books not produced. 

_S. 114, Illus. (g) —Account books— Non-production. 

Where Hindu sons bring a suit to declare that cer¬ 
tain alienations effected by their father of family pro¬ 
perties, and certain decrees obtained by creditors 
against him are not binding on themselves or on the 
joint family properties, alleging that there was enor¬ 
mous income from the properties held by their father 
and that there was no necessity for incurring loans 
for the family, ought to produce the account books to 
prove the income and expenditure. But when they 
deliberately suppress the account books whose existence 
is proved by their own witnesses, the Court is justified 
in concluding that those account books, if produced 
in Court, would not support the case of the plaintiffs. 
Though the onus of proving the binding nature of the 
alienations and of the decrees is on the alienees and 
the creditors, the onus shifts on to the plaintiffs on 
account of the presumption arising against them on 
account of omission to produce the accounts in their 
possession. No party should be allowed to take ad¬ 
vantage of an abstract doctrine, viz., burden of proof, 
and conceal from the Court the evidence, which is 
shown to be in his possession. No party should be 
allowed to take advantage of an abstract doctrine, 
viz., burden of proof, and conceal from the Court the 
evidence, which is shown to be in his possession and 
which would assist the Court in arriving at a correct 
decision. I.L.R. (1946) Nag. 844 = 227 Ind. Cas. 
345 = 1947 N.L.J. 86 = A.l.R. 1947 Nag. 129. 

-S. 114, Ulus. (£)—Account books—Non-production. 

When a party admitted that his father kept accounts 
and left bahi khatas but the opposite party did not call 
for them, inference against the former party cannot be 
made for the non-production of the account books. 
A.I.R. 1944 All. 130 = 1944 A.L.J. 121 = 1944 A.W.R. 
(H.C.) 99 = 215 Ind. Cas. 138. 

-S. 114, Illus. (*)—Accounts book— Account’s main¬ 
tained but not produced. 

When accounts are actually kept and not produced, 
it is legitimate for the Court to draw strong inferences 
from such conduct. A.l.R. 1944 Nag. 314 = I.L.R. 
(1945) Nag. 331 = 1944 N.L.J. 339. 

-S. 114, Ulus, (g )—Account books—Non-production. 

If a partner has books of account in his possession 
and will not produce them, an account may nevertheless 
be arrived at by presuming everything against him. 
The principle applies' in a case where accounts are to 
be taken between a financer who keeps accounts and 
his debtor-contractor. A.I.R. 1944 Sind 73 = I.L.R* 
<1943) Kar. 429 214 Ind. Cas. '256. 


-S. 114, Ulus. (£)—Account books—Non-production 

—Joint family—Money borrowed on mortgage by 
managing member of tiading family for payment ol 
debts—Suit on mortgage—Mortgagee trying his best 
to procure evidence regarding nature of debts—Defen¬ 
dants deliberately withholding documentary evidence 
in form of account books—Circumstances, held suffi¬ 
cient to raise presumption that mortgage was for pay¬ 
ment of antecedent debts by managing member and was 
binding on family property. A.l.R. 1940 Lah. 501 
= 42 P.L.R. 631 = I.L.R. (1941) Lah. 632 - 192 Ind. 
Cas. 814. 

- S. 114, Illus. (#)—Account books—Non-produc¬ 
tion. 

Where a party to a partition suit suppresses his 
accounts or has falsified them, the Court will make 
unfavourable presumptions against him. 

Where the defendant suppressed his accounts and 
the arbitrators have no means of ascertaining the exact 
nature of the outstandings, they will be justified in 
directing the defendant to pay the plaintiff's share of 
the estimated value of the outstandings without divi¬ 
ding the assets between them. A.l.R. 1935 Mad. 
152 = 41 M.L.W. 104 = 1935 M.VV.N. 572 = 69 
M.L.J. 558 = 155 Ind. Cas. 1059. 

_S. 114, Illus. (#)—Account books -Non-production. 

From the failure of a person to produce accounts in 
his possession showing the amount of expenses he has 
incurred, this fact being proved by other evidence, it 
may be presumed that he was exaggerating the expenses 
incurred. But from the non-production, it cannot be 
concluded that no expenses had been proved. A.l.R. 
1934 All. 71 = 3 A.W.R. 263 = 154 Ind. Cas. 434. 

_S. 114, Ulus, (g)— Account books—Failure to 

produce. 

If the surviving partners do not produce account 
books or destroy them before the matter is finally settled 
the Court will presume every thing most unfavourably 
to them consistent with established facts. 11 C.L.J. 
658 = 14 C.W.N. 1106 = 6 Ind. Cas. 63. 

-S. 114, Illus. (£)—Account books. 

If a partner has books of accounts in his possession 
and will not produce them, an account may nevertheless 
be arrived at by presuming everything against him. 
108 Ind. Cas. 873 = 23 S.L.R. 313 = A.l.R. 1928 
Sind 133. 

_Ss. 114, Illus. (g) and 106 —Account books—Burden 

of proof. 

The plaintiff mortgagee alleged tliat the mortgage 
debt was borrowed to pay off debts due by the defen¬ 
dant’s ancestral business of trading. The allegations 
were denied by the defendants. They denied that the 
debts related to their business and though they main¬ 
tained account bdoks relating to their business, they 
did not produce them to prove that the debts alleged 
by the plaintiff to exist at the time of the mpstgage 
were, not due by their business; ,, j, 
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Held, that the Court could conclude that the pro¬ 
duction of the account books would not have supported 
the case of the defendants and the fact that the burden 
of proof was not on them did not matter : 

Held, also that S. 106, applied. A.I.R. 1942 Nag. 
39 = 1942 N.L.J. 121 = I.L.R. (1942) Nag. 543 = 200 
Ind. Cas. 166. 

-S. 114, IIIus. ( g )—Account books—Non-production 

—Joint-family trade—Manager for himself and on 
behalf of his minor brother executing mortgage to 
pay off trade debts—Suit to enforce mortgage—Manager 
and his brother summoned to produce account books 
—Both filing affidavits that account books were not 
with them nor did they know in whose possession they 
were—Evidence acquiesced in by plaintiff and no 
further steps taken—No adverse inference held could 
be drawn by non-production of account books. A.I.R. 
1941 P.C. 43 = 54 L.W. 1 = 1941 M.W.N. 654 = 7 
B.R. 694 = 22 P.L.T. 566 = 193 Ind. Cas. 657 (P.C.). 

[Reversing A.I.R. 1937 Mad. 816 = (1937) 2 M.L.J. 
559]. 

-S. 114, Illus. (£)—Account books—Plaintiff, 

whether can be allowed to produce them after conclusion 
of arguments in appeal against dismissal of suit. 

In a suit on a handnote, the plaintiff stated that the 
details of the claim will be apparent from his account 
books but failed to produce the same on the allegation 
that they were missing. The trial Court drew an adverse 
inference against the plaintiff from the non-production 
of the account books. 

Held, that the trial Court was justified in drawing 
the inference it did against the plaintiff : 

Held, also that the plaintiff could not be allowed to 
produce the account books after the conclusion of the 
arguments in the appeal. A.I.R. 1941 Pat. 433 = 20 
Pat. 130 = 8 B.R. 8 = 196 Ind. Cas. 220. 


-S. 114, Illus. (g )— Account books—Non-production. 

It is for a party to prove his case by the best evi¬ 
dence available. Where, a money-lender is examined 
by a party wishing to prove a money transaction but 
fails to get his account books produced the Court is 
entitled to draw an adverse inference against him 
A.I.R. 1941 Pat. 130 = 21 P.L.T. 973 = 7 B.R. 604 
= 193 Ind. Cas. 411. 

-S. 114, Illus. (£)—Account books—Non-production. 

The deliberate withholding of books of account 
by a party will lead the Court to suspect that the books, 
if produced, would have supported plaintiff’s case ; it 
would be a legitimate inference to draw that the books, 
if produced, would have destroyed his case atp’ 
1934 Cal. 414 = 38 C.W.N. 33 = 151 Ind. Cas 268! 

—S. 1X4, Ulus, (g) Account books-Non-production. 

Unless the existence of accounts is proved no 
adverse inference under Illus. („i can be drawn from 
their non-production. 1934 M.W.N. 1182. 


114, UK -. (g) Account books—Nes-produc 
Accused charged under S. 408, Ipc 
that period durin & which the offence was' alleged t 


committed exceeded one year—Complainant not pro¬ 
ducing account books and papers relating the offence 
though in his possession : 

Held, it was a legitimate inference that if they had 
been produced, they would not have supported the 
allegation made in complaint that defalcations covered 
a period of only one year. A.I.R. 1934 Pat. 132 = 35 
Cr.L.J. 693 = 15 P.L.T. 647 = 148 Ind. Cas. 519. 

-S. 114, Illus. (g )—Account books—Non-production. 

In a copyright case, if the defendants fail to. produce 
their account books after notice, there is a fair pre¬ 
sumption that the account books have been deliberately 
suppressed by the defendants in order to conceal the 
actual profits realised by the sale of the books and the 
Court is entitled to make every presumption against i 
the defendants. A.I.R. 1933 All. 474 = 1933 A.LJ. 
791 = 55 All. 564 = 148 Ind. Cas. 127. 

S. 114, Ulus, (g )—Account books—Non-production. 

No presumption can be drawn against a party 
because his witness did not produce the account 
books particularly when the witness did not state any 
fact which was expected to be confirmed by anything 
to be found in the account books. A.I.R. 1933 Nag. 
379 = 29 N.L.R. 298 = 149 Ind. Cas. 1200. 

S. 114, Illus. (g) —Account books—Non-production. 

Where, in a suit, the non-production of accounts 
on either side is plausibly explained, no inference can 
be drawn against either one side or the other from 
that circumstance. A.I.R. 1933 Oudh 412 = 10 O.W.N. 
827 = 146 Ind. Cas. 31. 


S. 114, Illus. ( g )—Account books—Non-production 
—Income-tax proceedings. 

Where, during the course of the enquiry the Income- 
tax Officer is not going to make the assessment to the 
best of his judgment owing to want of materials but 
proceeds to make an enquiry as regards the truth or 
otherwise of the allegations made by the assessee in 
is return there is nothing to prevent the Income-tax 
cer from requiring the assessee to produce dny 
evidence including accounts. And on non-production 
of the account books the case will be governed by 

1’ I1,us * and (*). 31 M.L.W. 738 = A.I.'R. 
1930 Mad. 209 = 58 M.L.J. 260 (F.B.). 

S. 114, Ulus, (g )—Account books. !- 


- - ^ atwum uuujna 

rong presumption that their evidence would confin 
in a conclusive manner the other documentary evideni 

1928 Lah 1 °397 111 ^ ^ 596 = 10 L * L J ‘ 93 = ALI 



• 114, Illus. (g )—Account books. 



-- uuuk. 5 nave not been proauu*i 

o prove payments of certain sums, and there is no 

it ' 10n • 38 t0 w ^ y fov® not been produced; 

* S . a ^ 81 J imate inference that had these books been 
uce t ey would have gone against the party aller 
g^ng payments. 91 Ind. Cas. 917 = 1 Luck. 7.--D 
O.L.J. 178 = 3 O.W.N. 25 = A.I.R. 1926 Oudh 
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1. 114, Ulus, (g )—Account books—Non-production. 
The non-production by the plaintiffs, of all the books 
which they could be expected to produce raises adverse 
presumption against them. 91 Ind. Cas. 265 = 27 
Bom. L.R. 267 = A.I.R. 1925 Bom. 294. 

-S. 114, Ulus. ( g )—Account books—Non-production. 

The non-production of account books by a party 
when such account books would throw much light 
on the case, raises adverse presumption. 86 Ind. Cas. 
122 = 6 L.R.P.C. 111=27 Bom. L.R. 760 = 29 
C.W.N. 941 = 23 A.L.J. 97 = 2 O.W.N. 229 = A.I.R. 
1925 P.C. 93 = 49 M.L.J. 162 (P.C.). 

-S. 114, Ulus. ( g )—Accounts—Oudh Rent Act. 

Where in a suit for profits under Oudh Rent Act 
the lambardar failed to file accounts and he was found 
to be literate, a decree was passed against him on gross 
rental. 80 Ind. Cas. 441 = 5 L.R. Oudh 82 = A.I.R. 
1924 Oudh 347. 

-S. 114, Ulus. ( g )—Account books—Non-production. 

Where certain parties who were money-lenders did 
not produce account books, 

Held, that it was unlikely that they did not keep 
account books as they were money-lenders and that the 
presumption was that if they produced them they would 
have gone against him. 78 Ind. Cas. 547 = 11 O.L.J. 
275 = A.I.R. 1925 Oudh 11. 

-S. 114, Ulus, (g )—Account books—Non-production. 

Withholding of account books—Presumption is that 
entries therein are contrary to plea of party withholding. 
76 Ind. Cas. 553 = A.I.R. 1923 Lah. 585. 

-S. 114, Ulus. ( g )—Account books—Non-production. 

Where account books were in the possession of a 
party and he did not produce it or explain why they 
were not produced, 

Held, that a presumption should be drawn against 
him to the effect that, if produced, they will be 
unfavourable to him. 74 Ind. Cas. 563 = 10 O.L.J. 
141 = 26 O.C. 266 = A.I.R. 1923 Oudh 227. 

“—S* 114 —Ulus, (g) —Account books—Non-produc¬ 
tion—Pro-note repudiated by defendant—Suit filed 
on last day of limitation—Plaintiff alleging to be busi¬ 
nessman but not producing account books—Inference 
must be drawn against plaintiff. A.I.R. 1922 P.C. 378 
(P.C.). 

--S. 114 —Bias, (g )—Account Books—Non-production 

—Inference. 

Per Das, J., —The inference drawn from the non-pro¬ 
duction of the books is that, if produced, they would 
support the other side. 65 Ind. Cas. 882 = 3 P.L.T. 
653 = A.I.R. 1922 Pat. 619. 

-S. 114 —-Dins, (g) —Account books. 

Where the creditors of a family prima facie esta¬ 
blished that a purchase by the manager was for the 
benefit of the family but the defendants asserted that 


the property was not yielding a proper income and that 
therefore it was an improvident transaction. 

Held, it was for the defendants to establish their 
case by production of their account books, when they 
are sought to be suppressed every presumption consistent 
with facts must be made against the defendants. 63 
Ind. Cas. 625 = 3 P.L.T. 149 = A.I.R. 1922 Pat.122. 

-S. 114, Ulus. (g )—Account books—Non-production 

of. 

If a party persistently omits to produce his books 
of account there is a justifiable presumption that they 
do not support his case. 56 Ind. Cas. 129 (Nag.). 

-S. 114, III us. (#)—Accounts—Non-production of— 

Effect of. 

In a suit for accounts the non-production of account 
books by the party who has custody of them, justified 
the presumption under S. 114 (g) of the Evidence Act 
that they have been withheld, because if produced they 
would have been unfavourable to his case. If he is 
the plaintiff and is claiming accounts though withholding 
papers his suit is liable to be dismissed. If it is the 
defendant who is liable to render accounts, the Court 
will proceed on the footing of the evidence furnished 
by the plaintiff, and in doing so may make all reasonable 
presumptions against him. If the Court is satisfied 
that the defendant has contumaciously refused or 
omitted to comply with the order for production of the 
papers, the Court may enforce obedience by imprison¬ 
ment or by attachment of property or by both. 24 
C.W.N. 110 = 30 C.L.J. 417 = 54 Ind. Cas. 636. 

-S. 114, Ulus, (g )—Account books—Failureto produce. 

If a party fails to produce the best available evidence, 
i.e., his accounts though summoned, the onus of proof 
shifts on to him, though it initially lay on the other side. 
So held in a suit by a creditor to enforce a debt of the 
manager against members of the joint family. 42 Mad. 
629 = 9 L.W. 547 = 36 M.L.J. 568 = 1919 M.W.N. 301 
= 50 Ind. Cas. 775. 

-S. 114, Ulus, (g) —Accounts—Failure to produce— 

Presumption—Bcnami. 

When a party whose business it is to produce or 
account for the non-production of certain books of 
account, relevent to the subject-matter in dispute in a 
case, fails even after an order for discovery has been 
made upon him, to produce the same or give evidence 
of diligent search and of failure to find them even if the 
fact and date of their destruction cannot be proved, 
two consequences would follow, viz., (1) the opposite 
party can give secondary evidence of their contents and 
(2) the presumption arises that the ntents of the books 
not accounted for are as regards the issues in dispute 
unfavourable to the party in default. 32 M.L.J. 468 = 
15 A.L.J. 329 = 1 Pat. L.W. 490 = 25 C.L.J. 581 = 
19 Bom. L.R. 471 = 21 C.W.N. 929 = 22 M.L.T. 10 
= (1917) M.W.N. 464 = 6 L.W. 92 = 39 Ind. Cas. 964 
(P.C.). 

-S. 114, Ulus, (g )—Account books—Non-production 

of—-Necessity—Burden of proof. 
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A bad practice has grown in Indian procedure of 
parties in possession of important documents or infor¬ 
mation lying by, trusting to the abstract doctrine of 
onus of proof and failing to furnish the Courts with the 
best material for decision. Where a mortgage of mutt 
properly is attacked as not binding on the mutt if those 
in charge of the accounts of the mutt do not produce 
them to confirm their statements an inference adverse 
to them can be drawn from the omission. 40 Mad. 402 
- 44 I.A. 98 = 21 M.L.T. 288 = 32 M.L.J. 369 = 
15 A.L.J. 281 = 1 Pat. L.W. 457 = 5 L.W. 759 = 21 
C.W.N. 761 = 19 Bom. L.R. 456 = 25 C.L.J. 589 = 
( 1917 ) M.W.N. 487 = 39 Ind. Cas. 659 (P.C.). 

_S. 114, Ulus. (g)—Accounts—Non-production of— 

Adverse inference when drawn. 

It is open to a litigant to refrain from producing 
any documents, not forming part of his case, that he 
considers irrelevant ; if the other litigant is dissatisfied, 
it is for him to apply for their production and inspection 
and to exhibit them as evidence in the cause if he 
thinks proper. If he fails to do so neither he nor the 
Court at his suggestion is entitled to draw any inference 
as to the contents of any such documents. 37 All. 557 
= 42 I.A. 202 = 19 C.W.N. 1207 = 29 M.L.J. 335 = 
2 L.W. 830 = 18 M.L.T. 248 = 13 A.L.J. 991 = 17 
Bom. L.R. 1006 = 22 C.L.J. 516 = (1915) M.W.N. 
757 = 30 Ind. Cas. 299 (P.C.). 

-S. 114, Illus. (g)—Account books—Summoned not 

produced. 

The non-production by a mortagee in a suit on a 
mortgage bond, when the defence was discharged of the 
debt, of his account books when summoned for by the 
mortgagor justifies the presumption under S. 114, 
Illus. (#) of the fact that if produced they would have 
been unfavourable to the mortgagee. The fact that a 
careful money lender took no steps during his life-time 
to recover his money after the amount rose above the 
value of the mortgaged property, cannot be believed. 
1 O.L.J. 426 = 25 Ind. Cas. 749. 

-S. 114, Illus. (g) —Accounts—Non-production of— 

Absence of notice. 

No presumption can be drawn against a party for 
non-production of accounts when the notice to produce 
them is insufficient. 241 P.W.R. 1912 = 73 P.L.R. 1913 
= 18 Ind. Cas. 746. 

-S. 114, Illus. (g) —Accounts—Non-production of. 

Non-production of account books by the party in 
possession thereof raises a presumption against him 
that if produced they would have been against him! 
18 P.W.R. 1913 = 16 P.L.R. 1912 (Supp.) = 18 Ind! 
Cas. 604. 

-S. 114, Illus. (g)— Account book—Not produced 

on demand—Presumption. 

An account book prepared by plaintiff and relied 
on by defendant was not produced by plaintiff when 
demanded by the Court. Held the Court was justified 
in drawing an inferenc that it was against the plaintiff 


It makes no difference that the plaintiff is minor and the 
guardian is female. 16 Ind. Cas. 25 (All.). 

-S. 114, Illus. (g) —Accounts—Non-production of. 

The onus of proving an adoption was held not 
discharged as the accounts of the ceremony admitted 
to exist were not produced. 32 All. 104=37 I.A. 1 = 
14 C.W.N. 285 = 11 C.L.J. 172=7 M.L.T. 57 = 
(1910) M.W.N. 8 = 12 Bom. L.R. 244 = 20 M.L.J. 
182 = 5 Ind. Cas. 549 (P.C.). 

-S. 114, Illus. ( g )—Account books—Failure to get 

third persons to produce—Effect. 

It is often impossible for a creditor to compel third 
parties to produce their account books, to prove that 
money is actually due to them and the suit cannot fail 
because the third parties did not produce the account 
books. 70 Ind. Cas. 226 = 1 Pat. 715 = A.I.R. 1923 
Pat. 71. 

( b) Best evidence should be produced. 

-S. 114, Illus. (g) —Best evidence should be produced. 

The ordinary rule of evidence is that every disputed 
fact must be proved by the best evidence, and the con¬ 
sequential presumption is that the evidence which 
could be produced, and is not, would not be favourable 
to the party who withholds it. A.I.R. 1935 Sind 196 
= 158 Ind. Cas. 707. 

(c) Burden of proof. 

-S. 114, Illus. (g) —Burden of proof—Defendant’s 

failure to produce accounts raises no presumption in his 
favour. 

When a plaintiff sues on a contract he must support 
his case by conclusive proof of the contract to the 
Court’s satisfaction. On the plaintiff’s failure to 
prove his case, there can be no presumption that his 
case would have been supported by certain account 
books of the defendant, which in fact were not produced 
by the defendant. 37 Ind. Cas. 967 (Pat). 

( d) Collection of rents. 

-S. 114, Illus. ( g )—Collection of rents—Absence of 

evidence of—Suit for profits. 

If in a suit for profits of land the recorded collections 
are suspiciously low, and the defendant does not pro¬ 
duce evidence to show what was collected, the Court 
may presume that the full amount of the rents had 
been collected and the profits assessed on the basis of the 
gross rental. 7 O.L.J. 278 = 56 Ind. Cas. 751. 

(e) Criminal trial. 

-3. 114, Illus. {g) —Criminal trial—When an im* 

portant witness is not produced in the witness-box, 
the presumption is that he was not prepared to 
support the prosecution. 46 P.L.R. 283. 

S. 114, Illus. (g)—Criminal trial—Failure of prose¬ 
cution to examine certain witnesses. 

It is not the imperative duty of the prosecutor to 
put in the witness-box all the possible eye-witnesses 
of the offence (dacoity) failing which an inference 
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adverse to the prosecution must necessarily be drawn. 
It is a matter dependent on the particular circum¬ 
stances of each case. A.I.R. 1942 Pat. 481 =21 Pat. 
258 = 8 B.R. 879 = 43 Cr.L.J. 817 = 202 Ind. Cas. 
331. 

-S. 114, Illus. ( g )—Criminal trial—Duty of prose¬ 
cution. 

The prosecution is not bound to produce any parti¬ 
cular witness. It is open, however, to the jurors to draw 
inference unfavourable to the prosecution for the 
non-examination of the witnesses. A.I.R. 1938 Cal. 
625 = 67 C.L.J. 45 = 39 Cr. L.J. 964 = 177 Ind. Cas. 
929. 


against Crown. A.I.R. 1935 Sind 60 = 36 Cr.L.J. 
869 (2) = 29 S.L.R. 422 = 155 Ind. Cas. 1114. 

-S. 114, Illus. (#)—Criminal trial—Prosecution 

witness suppressing truth. 

If it is once found that the prosecution witnesses 
deliberately suppressed the part played by the deceased, 
there is every justification to rely on the statement of 
the accused person in this respect especially when from 
the very first he had told the same story and which, in 
spite of the efforts of the Police to the contrary, has 
subsequently been corroborated by the medical evi¬ 
dence. A.I.R. 1934 Lah. 696 = 35 P.L.R. 725 = 36 
Cr.L.J. 305 = 153 Ind. Cas. 209. 


-S. 114, Illus. ( g )—Criniinal trial. 

Theft of consignment—Evidence of servants and 
guard necessary—Evidence of guard not submitted. 

Held, that a presumption can be raised that the 
guard’s evidence, if produced, would be unfavourable 
to the defendant and that, in consequence, misconduct 
by complicity in the theft of some servant may be fairly 
inferred. A.I.R. 1937 P.C. 152 = 3 B.R. 461=41 
C.W.N. 837 = 46 M.L.W. 180 = I.L.R. (1937) Bom. 
375 = 31 S.L.R. 326 = 39 Bom. L.R. 946 = 1937 
M.W.N. 904 = 1937 O.W.N. 1045 = 18 P.L.T. 767 = 
64 I.A. 176 = (1937) 2 M.L.J. 689 = 1937 A.L.J. 1117 
= 1937 A.W.R. 1159 = 168 Ind. Cas. 1 (P.C.). 


-S. 114, Illus. (#)—Criminal trial. 

Where there are witnesses who are in a position to 
give relevant evidence but the prosecution deliberately 
withholds their evidence without establishing the 
slightest reason for the suggestion that they had been 
won over by the defence, the prosecution must face the 
inference arising from their conduct in withholding 
evidence. The mere fact that their evidence is expected 
to be inconsistent with the prosecution story does not 
justify refusal to examine them as witnesses. A.I.R. 
1937 All. 182 = 1938 A.W.R. 1065 = 38 Cr. L.J. 401 
.= 167 Ind. Cas. 676. 


-S. 114, Ulus, (g )—Criminal trial—Failure to call 

necessary witness. 

Where a person is charged with criminal misappro¬ 
priation but the accounts show that the amount in 
question is paid to some person, and the prosecution 
contends that the amount has not been paid to him 
but'does not call him as witness, the presumption arises 
that if he were called, he would not support the pro¬ 
secution case. A.I.R. 1937 Rang. 280 = 38 Cr. L.J. 
887 = 170 Ind. Cas. 257. 


——S. 114, Illus. (g )—Criminal trial. 

Independent witnesses named in first information 
report—Witnesses not called by prosecution—Assump¬ 
tion that they would give evidence against prosecution is 
warranted. 171 Ind. Cas. 906 = 39 Cr.L.J. 7 = 40 
P:L.R. 17. 

—r-S. 114, Illus. (*>—Criminal trial. 

In Sessions Court, Crown not calling prosecution 
witness examined by it in committing Magistrate’s 
Court—It is open to Court to draw an adverse inference 


-S. 114, Illus. ( g )—Criminal trial. 

Failure to examine a material witness justifies the 
inference that the witness if examined, would have 
deposed against the prosecution. 36 Pun. L.R. 527. 

-S. 114, Illus. (^)—Criminal trial. 

On the mere fact that the prosecution does not call 
certain witnesses, the Court need not draw the pre¬ 
sumption under S. 114, Illus. (g). 

It cannot be said because certain witnesses have not 
been called, the Judge is not exercising his discretion 
judicially because he refuses to draw the presumption. 
A.I.R. 1933 Cal. 600 = 37 C.W.N. 1098 = 35 Cr.L.J. 
33 (2) = 60 Cal. 1361 = 146 Ind. Cas. 378. 

-S. 114, Illus. (#)—Criminal trial. Omission to 

examine all witnesses. 

Where the prosecution have examined sufficient 
witnesses to prove their case, the mere fact that they 
had not examined other witnesses who could have 
given evidence is not a point of sufficient gravity for 
setting aside the conviction, especially where there is 
nothing to show that the evidence of the witnesses 
who had not been called could have been contrary 
to or inconsistent with the evidence already given. 
A.I.R. 1932 Cal. 871 = 36 C.W.N. 1038 = 34 Cr.L.J. 
181 = 60 Cal. 149 = 141 Ind. Cas. 636. 

-S. 114, Illus. (g }—Criminal trial—Prosecution, 

whether bound to examine all witnesses mentioned. 

Mere failure of prosecution to examine certain wit¬ 
nesses mentioned in first information report does not 
give rise to the presumption under S. 114, Illus. (g). 
The only witnesses whom the prosecution need call 
are those who know the facts and are able and willing 
to give truthful evidence which is relevant to the charge 
and those who have to decide whether a particular 
witness knows the fact or not, must be those who con¬ 
duct the case for the prosecution primarily, the Police. 
Failure to examine such a witness may give rise to the 
presumption mentioned in Illus. (g). A.I.R. 1932 Cal. 
118 = 58 Cal. 1335 = 33 Cr.L.J. 135 = 135 Ind. Cas. 
443. 

——S. 114, Dlus. te)—Criminal trial—Suppression 
of real facts by prosecution. 

Where, in a criminal case, the complainants choose 
to suppress the real facts and give false or unreliable 
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evidence in order to implicate their enemies, the only 
result is that the persons who are probably guilty have 
to be acquitted. 139 Ind. Cas. 740 = 9 O.W.N. 145 
= 33 Cr.L.J. 932. 

•S. 114, Ulus, (g )—Criminal trial. 


Non-production of witnesses cited by prosecution 
when their evidence was unnecessary cannot justify 
adverse inference when there is nothing else on record 
to justify it. 120 Ind. Cas. 606 = 1930 Cr.C. 171 = 
31 Cr.L.J. 131 = A.l.R. 1930 Lah. 163. 

-S. 114, Ulus, (g )—Criminal trial— Non-summoning of 


material witness. 

Where a witness is not called by the prosecution 
which it was the duty of the prosecution to call what 
happens is at the most there arises a presumption that 
if the witnesses had been called he would not have sup¬ 
ported the prosecution case. 1929 Cr.C. 379 = A.l.R. 
1929 Pat. 651. 

-S. 114, Ulus, (gh -Criminal trial. 


Failure of prosecution to examine a material witness 
justifies the inference that the witness, if examined, 
would have deposed against the prosecution. 107 
Ind. Cas. 100 = 29 P.L.R. 14 = 29 Cr.L.J. 212 = 9 
A.I.Cr.R. 505 = A.l.R. 1928 Lah. 125. 

•S. 114, Ulus. ( g )—Criminal trial—All witnesses 


not called—Principle explained 

If the witnesses called by the prosecution are other¬ 
wise worthy of credit, the Court is not entitled to dis¬ 
believe them simply because some persons, who could 
have thrown light upon the case, have not been put 
before the Court by the prosecution. The proposition 
that it is the duty of the prosecution to call all the 
witnesses who prove their connection with the transac¬ 
tions connected with the prosecution and who must be 
able to give important information, and if such witnesses 
are not called without sufficient reason being shown, 
the Court may properly draw an inference adverse 
to the prosecution, is too wide, if the police consider 
a witness to be a false witness or that his evidence is 
unnecessary, they would be justified in not sending 
up that witness for the prosecution and his absence at 
the trial ought not to be a reason for disbelieving the 
prosecution witnesses if they are otherwise worthy of 
credit. It is of course not for the police or for the 
Public Prosecutor to champion a particular theory 
and to suppress the evidence of a reliable witness simply 
because his testimony is inconsistenh with it. 74 
Ind. Cas. 705 = 2 Pat. 309 = 1 Pat. L.R. Cr. 236 = 24 
Cr.L.J. 801 = A.l.R. 1923 Pat. 413. 

S. 114, Illus. (g )—Criminal trial. 

The non-summoning of a witness alleged to have 
taken part in the proceedings on which the trial is 
founded raises adverse presumption. 86 Ind. Cas 

475 = 4 Bur. L.J. 2 =? 26 Cr.L.J. 827 = A I R 192 s 
Rang. 205. ’ 


-S. 114, Illus. (g )—Criminal trial. 


— * 

Where two eye-witnesses sent up by the police were 
not heard by the Court. 

Held , that there must be some limit to the number 
of witnesses which a Court is asked to hear and no 
inference favourable to the accused can be drawn from 
the fact that these two witnesses had not been called. 
74 Ind. Cas. 434 = 10 O.L.J. 68 = 24 Cr.L.J. 770 = 
A.l.R. 1923 Oudh 217. 

-S. 114, Illus. (g )—Criminal trial. 


Where the prosecution fails to produce an important 
witness the Court makes the presumption that if he 
were produced his evidence would not be favourable 
to the prosecution. 20 Cr.L.J. 519 = 51 Ind. Cas. 
679. 

S. 114, Illus. (g )—Criminal trial—Prosecution— 


-- -- - w w 

Omission to examine eye-witnesses. 

Where the prosecution does not call all available 
eye-witnesses, the Court may properly draw an inference 
adverse to the prosecution. 42 Cal. 422 = 16 Cr.L.J. 
170 = 19 C.W.N. 28 = 27 Ind. Cas. 554. 

-S. 114, Illus. (g )—Criminal trial—Witness not 

produced. 

Where an eye-witness is not produced before the 
committing Magistrate, the natural presumption is 
that he would not support the case for the prosecution. 
17 Cr.L.J. 267 = 39 P.W.R. 1916 = 12 P.R. 1916 Cr. 
= 34 Ind. Cas. 987. 

(/) Document not produced. , 

-S. 114, Illus. ( g )—Document not produced—Inference 


against party, if can be drawn. 

It is open to a litigant to refrain from producing any 
document which he considers irrelevant and if the oppo¬ 
sing litigant is dissatisfied, it is for him to apply for an 
affidavit of documents and he can so obtain inspection 
and production of all that appear to him in such affi¬ 
davit to be relevant and proper. If he fails to do so, 
neither he nor the Court at his suggestion is entitled 
to draw any inference as to the contents of any such 
document. A.l.R. 1946 Pat. 66 = 24 Pat. 541 = 1946 
P.W.N. 66. k.o 

-S. 144, Illus. ( g )—Document not produced-4-Infe* 
rence. Jj r/.4l 

It is only if the party did not produce certain docu¬ 
ments after being called upon to do so that the Court 
is justified in drawing an adverse inference against 
him. A.l.R. 1945 Pat. 453 = 24 Pat. 379. 

S. 114, Illus. (g )—Documents not produced—No 
certainty of relevancy. 

Although S. 114 permits a Court to presume that 
evidence, which could be and is not produced, would 
if produced, be unfavourable to the person who with* 
holds it, it does not allow any such presumption to 
be made in the case of papers about which there is no 
certainty that they would even have been relevant 
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evidence in the case with which the Court is dealing. 
A.I.R. 1944 All. 5 - 1943 A.W.R. (H.C.) 256 = 1944 
A.L.J. 9- 1944 O.W.N. (H.C.) 10 «= I.L.R. (1944) 
All. 9 - 210 Ind. Cas. 540. 

— i —S. 114, Dlus. (f)—Document not produced by plain¬ 
tiff— Presumpt ion. 

Application by a party to Commissioner appointed 
to ascertain mesne profits, requiring the other party to 
produce documents is not sufficient compliance with 
O. 11, Civil P.C. The proper procedure is to get sum¬ 
mons or notice issued to the other party through Court. 
Hence the adverse presumption cannot be drawn against 
the other party for non-production of the documents 
specified in the application to the Commissioner. A.I.R. 
1943 Pat. 69 = 21 Pat. 735 = 9 B.R. 220 = 205 Ind. 
Cas. 294. 

- S. 114, Ulus, (g) —Document not produced. 

Where a person does not produce certain docu¬ 
ment proved to be in his possession, the only reasonable 
inference to be drawn from that fact is, that, if pro¬ 
duced, it would show something which would be adverse 
to him. A.I.R. 1942 Rang. 52 = 199 Ind. Cas. 110. 

- S. 114, Ulus, (g) —Documents not produced. 

Even if the burden to prove something does not lie 
on a party, the Court can draw an adverse inference 
if such party having important documentary evidence 
in his possession throwing light on the fact withholds 
it from Court. A.I.R. 1941 Rang. 108 = 1940 Rang. 

L. R. 659 = 194 Ind. Cas. 270. 

- S. 114, Dlus. (*)—Document not produced. 

Where a document relied upon by a party is in his 
possession but not produced, the inference is that the 
document, if produced, would go against him. A.I.R. 
1940 Lah. 350 = 43 P.L.R. 612 = I.L.R. (1941) Lah. 
246 = 190 Ind. Cas. 699. 

-S. 114, Ulus. ( g )—Document not produced. 

Where a party to a suit abstains from producing a 
material document, it is open to the Court to draw an 
adverse conclusion. A.I.R. 1935 Mad. 310 = 1935 

M. W.N. 405 = 41 M.L.W. 298 = 157 Ind. Cas. 278. 

S. 114, Ulus. (#)—Documents not produced by liti¬ 
gant and not pressed by other party—Presumption, \if 
any, arises. \ 

It is open to a litigant to refrain from producing any 
documents that he considers irrelevant. If the other 
litigant is dissatisfied, it is for him to apply for an 
affidavit of document and he can obtain inspection and 
production of all that appears to him in such affidavit 
to be relevant and proper. If he fails to do so, neither 
he nor the Court at his suggestion is entitled to draw 
any inference as to the contents of any such documents. 
154 Ind. Cas. 48 - 1 B.R. 300. 

-S. 114, Ulus, (g )—Documents not produced. 

Before an adverse inference can be drawn under 
S. 114, Ulus, ig), the Court must be satisfied that the 
documents arc in existence and could be produced. 
A.I.R. 1933 P.C. 87 - 37 C.W.N. 657 = 37 L.W. 521 

• 8—F. Y. D.—45 


= 64 M.L.J. 413 = 1933 M.W.N. 357 = 57 C.L.J. 
222 = 35 Bom. L.R. 500 = 142 Ind. Cas. 220 (2) (P.C.). 

-S. 114, Ulus, (g)— Document not produced. 

Discovery of a party’s title-deeds cannot be ordered 
upon what may be a mere fishing application. But 
where he has laid a foundation for it, a presumption 
may be available to him against the defendants from 
non-production of title deeds in some cases. A.I.R. 
1931 Pat. 426 = 10 Pat. 630 = 13 P.L.T. 405 - 135 
Ind. Cas. 85. 

-S. 114, Ulus, (g)—Document not produced—Promis¬ 
sory-note—Loss not accounted for—Adverse presump¬ 
tion. 

Where the plaintiff did not account for non-produc¬ 
tion of the promissory note on which he sued and the 
defendant contended that nothing was due under the 
note and that it contained the endorsement ‘excused.’ 

Held, that under those circumstances the Court 
could presume that the note if produced would be to 
the detriment of the plaintiff. 1930 M.W.N. 417. 

-S. 114, Ulus, (g) —Document not produced. 

Where one of the parties to a suit refuses to produce 
the documents in his possession though ordered by 
the Court to do so, whatever suspicion may be cast 
upon his conduct by this refusal cannot alter conclusions 
which really turn upon the construction of documents 
which are before the Court. 27 Bom. L.R. 746 = 
A.I.R. 1925 P.C. 177 (P.C.). 

-S. 114, Ulus, (g )—Document not produced—Defea¬ 
sance in it can be presumed. 

Every deed being the best evidence of its own contents, 
its non-production raises the presumption that it con¬ 
tains some defeasance ; in other words, there is some 
endorsement on the document which the plaintiff does 
not like. 97 Ind. Cas. 82 = 49 All. 78 = 24 A.L.J. 
964 = A.I.R. 1926 All. 741. 

-S.114, Ulus, (g )—Document not produced—Inference. 

Where relevant documents in possession of a party 
is not produced, the Court cannot but draw an infe¬ 
rence adverse to that party. 71 Ind. Cas. 849 = 36 
Cr.L.J. 336 = A.I.R. 1923 Cal. 247. 

—-S. 114, nius. (g) —Document not produced—Posses¬ 
sion of document denied—Old document—No presump¬ 
tion. 

Where the defendants deny that the deed is in their 
possession and there is nothing to establish that the 
denial is false : 

Held , in the case of a very old mortgage the possibility 
of its having been lost and being no longer in existenco 
is naturally much greater than in the case of a mort¬ 
gage of recent date, and under the circumstances it is 
not safe to draw the inference that the deed is in posses¬ 
sion of the defendants and if produced, it would go 
against them. 71 Ind. Cas. 654 = A.I.R. 1923 AIL 
441. 
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_S. 114, Ulus, (g) —Document not produced. 

It is difficult to distinguish between failure to pro¬ 
duce evidence and the non-production of it in time, 
for the purpose of drawing an inference. To hold 
that no adverse inference could be drawn against a 
party who had offered to produce evidence at a late 
stage would often be tantamount to giving him the 
advantage of having produced it in time. When docu¬ 
ments are not produced in time the Court may infer 
either that they do not exist or would not support the 
party who should have produced them. De non appa¬ 
rent ibus et non existentibus eadem est ratio. 70 Ind. 
Cas. 278 = 25 O.C. 286 = A.I.R. 1923 Oudh 59. 

_S. 114, Ulus. ( g )—Documents—Non-production. 

Non-production of documents affords presumption 
against the defaulting party. 71 Ind. Cas. 887 = 4 
P.L.T. 285 = 1923 P.H.C.C. 33 = A.I.R. 1923 Pat. 

218. 

_S. 114, Ulus, (g) —Document not produced. 

Where in a case where the question is whether a lease 
is a permanent or a temporary one, the lessee does not 
produce the lease deed though it is in his possession, 
the inference to be drawn is that the lease was only a 
temporary one. 68 Ind. Cas. 653 = 3 P.L.T. 485 
= A.I.R. 1923 Pat. 111. 

_S. 114, Ulus. ( g )—Document not produced. 

If the original title-deed of the plaintiff is not pro¬ 
duced in the first Court in a suit for recovery of posses¬ 
sion the appellate Court may draw an inference 
adverse to the plaintiff. 62 Ind. Cas. 697 (Cal.). 

——S. 114, Ulus. (#)—Document not produced. 

A document though not produced in a previous 
criminal case between the same parties may be produced 
in a subsequent suit, but its previous non-production 
affects its value. 57 Ind. Cas. 949 (Cal.). 

-S. 114, Ulus, (g) —Document not produced—Infe¬ 
rence. 

Plaintiff kept back certain books and documents 
relating to the matters in controversy but there had 
been no ‘order for discovery*. Held, that the suit 
could not be dismissed though an adverse inference 
may be drawn from the non-production of documents. 
38 All. 5 = 13 A.L.J. 831 = 30 Ind. Cas. 525. 

-S. 114, Ulus, (g )—Document not produced because 

privileged—No adverse inference should be drawn. 
40 Cal. 898 = 18 C.W.N. 185 = 23 Ind. Cas. 25. 

-S. 114, Ulus. (#)—Document not produced—Sup¬ 
pression of will. 

It may be presumed as against a person who is in a 
position to produce a will but does not do so, that the 
will if produced, would be unfavourable to him. But 
the Courts will not make any presumption as to actual 


contents of the will or as to the legacies under it and 
persons claiming the benefit of such provisions must 
prove them. 25 Mad. 367 ; 29 I.A. 76, foil. 16 Ind. 
Cas. 815 (Mad.). 

_S. 114, Ulus. (#)—Document not produced. 

Where a party does not produce a document in his 
possession the court may presume that its production 
will damage his case. S. 4 of the Evidence Act renders 
it a judicial discretion to decide in each case whether 
the fact which under S. 114 may be presumed by the 
non-production of the document has been proved by 
virtue of that presumption. Circumstances may, 
however, induce the Court to call for confirmatory 
evidence. 1 A.L.J. 121. 

-S. 114, Ulus, (g) —Document produced at late stage. 

Court refusing documents produced by party as 
too late—Party opposing their production cannot ask 
Court to draw adverse inference from non-production. 
A.I.R. 1940 Mad. 273 = 1939 M.W.N. 841. 

(g) Evidence not produced. 

-S. 114, Ulus, (g) —Evidence not produced. 

Where in a suit by a member of a joint Hindu family 
challenging an alienation made by the manager for the 
discharge of certain alleged debts, proof about the 
non-existence and the non-payment of those debts 
is in possession of the joint family of which the plain¬ 
tiff is a member, he cannot be allowed to take advantage 
of the abstract doctrine as to the onus of proof and 
conceal from the Court the evidence which should 
have been in his possession and which would assist 
the Court in arriving at a correct decision. A.I.R. 
1950 E.P. 272. 

-S. 114, Ulus. ( g )—Evidence not produced—Presump¬ 
tion. 

When the evidence is available and is not produced, 
it must be held that it is being withheld with a motive. 
A.I.R. 1945 Lah. 293 = 47 Cr.L.J. 277 = 222 Ind. Cas- 
234. 

-S. 114, Ulus, (g) —Evidence not produced. 

Adverse inference from non-production of evidence 
is one of the strongest presumptions known to law and 
the law allows it against the party who, by his tortious 
acts, withholds the evidence by which the nature of his 
case would be manifested. That presumption is applfcd 
in India. 

It is open to a litigant to refrain from producing 
any evidence, not forming part of his case, that he 
considers irrelevant ; if the other litigant is dissatisfied, 
it is for him to apply for its production and inspection 
as evidence in the cause if he thinks proper ; if this is 
not done, the Court is not entitled at his suggestion to 
draw an adverse inference, and the presumption wi 
not arise when there is sufficient explanation. A.I«8« 
1935 Cal. 39 = 61 Cal. 711 «= 154 Ind. Cas. 479, 
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114, Ulus. ( g )—Evidence not produced. 

A theory propounded by the defence which could 
easily have been supported by evidence which the 
defence deliberately failed to produce cannot be accepted 
A.I.R. 1933 All. 939 = 35 Cr.L.J. 464 = 147 Ind. Cas. 
676 (2). 

- S. 114, Illus. ( g )—Evidence not produced. 

Where a party does not produce certain books saying 
that they have been destroyed and the matter dealt 
by the books could be easily proved by secondary 
evidence which is admittedly in the possession or power 
of the party and which it does not attempt to place 
on the record, the opposite party is entitled to the pre¬ 
sumption that these books if produced would have 
gone against the contentions of the party not producing 
them. 120 Ind. Cas. 615 = A.I.R. 1930 Lah. 364. 

—— S. 114, Illus. ( g )—Evidence not produced. 

Best evidence not produced though available raises 
adverse presumption. Inconsistent pleas and no t 
proving pleas raised, indicate falsity of defence. 114 
Ind. Cas. 592 = 1929 A.L.J. 261 = 49 C.L.J. 308 = 
33 C.W.N. 430 = 29 M.L.W. 501 = 6 O.W.N. 423 
= 31 Bom. L.R. 721 = 11 P.L.T. 101 = A.I.R. 1929 
P.C. 95 = 57 M.L.J. 565 (P.C.). 

- S. 114, Illus. ( g )—Evidence not produced—Adverse 

inference. 

In appraising the value to be given to conflicting 
oral testimony the Court ought to attach due weight 
to the fact that documentary evidence which might 
have concluded the case one way or another and for 
the custody of which one of the parties is responsible, 
has not been brought before it. Such an omission 
weakens seriously the case of the party who is or ought 
to be in possession of such evidence. 43 Cal. 707 = 
43 I.A. 73 = 20 C.W.N. 802 = 14 A.L.J. 621 = (1916) 
1 M.W.N. 406 = 31 M.L.J. 1 = 18 Bom. L.R. 490 
= 3 L.W. 556 = 24 C.L.J. 116 = 20 M.L.T. 267 = 
33 Ind. Cas. 583 (P.C.). 

— —S. 114, Ulus, (g) —Evidence not produced. 

A person need not keep careful proof of matters, 
which he is not bound by law to prove. 25 P.W.R. 
1910 = 24 P.W.R. 1910 = 5 Ind. Cas. 891. 

( h ) Failure of party to call witness. 

-—S. 114, Illus. (g )—'Failure of party to call principal 
witness—Adverse inference. 

Where a party fails to call as his witness the principal 
person involved in the transaction who is in a position 
to give a first-hand account of the matters of controvesy 
and throw light on them and who can refute all the 
allegations of the other side, it is legitimate to draw 
adverse inference against the party who has not pro¬ 
duced such principal witness. 47 C.L.J. 222, relied 
on. S3 C.L.J. 338 = A.I.R. 1949 Cal. 457. 

S. 114, Ulus, (g) —Failure to examine witness. 

The omission of a party on whom the onus lay, to 
examine a particular witness gives rise to a presumption 


adverse to him. A.I.R. 1940 Nag. 293 = I.L.R. (1940) 
Nag. 446 = 1940 N.L.J. 685 = 193 Ind. Cas. 473. 

-S. 114, Illus. ( g )—Failure to examine witness. 

Tort—Defamation—Imputation of bad character 
towards step-daughter—Defence of truth—Plaintiff 
not examining step-daughter : 

Held, that no presumption could be drawn against 
the plaintiff. A.I.R. 1936 Rang. 332 = 164 Ind. Cas. 
385. 

-S. 114, Ulus. ( g )—Failure to call witness. 6 

As an attesting witness to a document produced by 
a party, it is the duty to tender him as a witness and 
when he keeps him out of the witness-box, it would 
necessarily be presumed against the party that if he 
had been produced in Court the witness would not 
have supported the party. A.I.R. 1933 Nag. 379 = 
29 N.L.R. 298 = 149 Ind. Cas. 1200. 

-S. 114, Illus. ( g )—Failure to call witness. 

The failure of the prosecution to take any steps in 
regard to any person connected intimately with the 
alleged crime is a circumstance which raises an infe¬ 
rence adverse to the prosecution. A.I.R. 1931 Lah. 
408 = 32 Cr.L.J. 818 = 132 Ind. Cas. 185. 

-S. 114, Illus. ( g )—Failure to call witness. 

Failure to examine one’s own assistants who might 
have spoken in one’s favour was held to justify the 
forming of adverse presumptions. 84 Ind. Cas. 274 
= 3 Bur. L.J. 203 = A.I.R. 1924 Rang. 356. 

-S. 114, Ulus. ( g )—Failure to call witness—Pre¬ 
sumption—Rebuttal of. 

" if a party wishes not to have a presumption raised 
against him by the fact that an important witness has 
not been called ; he should exhaust to the utmost 
of his power every means to bring that witness before 
the Court. 68 Ind. Cas. 993 = 35 C.L.J. 175 = 49 
Cal. 345 = A.I.R. 1923 Cal. 63. 

-S. 114, Ulus, (g )—Failure to call witness. 

When a fact can be proved by a witness who can be 
called and is not called, a party is not entitled to rely 
on an inference which, however plausible and probable, 
is not the only possible inference. 67 Ind. Cas. 761 
=r 24 Bom. L.R. 513 = A.I.R. 1923 Bom. 155. 

-S. 114, Ulus, (g )—Failure to call witness. 

No inference should be drawn against a party for 
not producing a material witness where the question 
of the absence of such witness was not raised at the 
trial. 41 All. 63 = 21 O.C. 328 = 23 C.W.N. 577 = 
6 O.LJ. 168 = (1919) M.W.N. 490 = 45 I.A. 284 
= 49 Ind. Cas. 540 (P.C.). 

-S. 114, Ulus, (g) —Failure to call witness. 

The presumption in S. 114, Illus. (g ), applies where 
a counsel in a case ought to have been called as a witness 
but is not so called. Where a document is privileged, 
no adverse inference should be drawn from its non- 
production. 40 Cal. 898 = 18 C.W.N. 185 =23 
Ind. Cas. 25. 
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_s. 114, IUus. (g )—Failure to call witness. 

Where the evidence adduced by the plaintiff, 1 
believed, established a strong case which it was incum¬ 
bent on the defendants to meet by personal denials, 
and all that they did was to produce evidence on colla¬ 
teral matters the plaintiff was held entitled to a decree. 
An important witness who according to the plainti 
had carried the plaint jewels to the defendants, for 
safe custody, ought prima facie to have been called by 
the plaintiff. But she being a relative of the defendants 
liaving left the plaintiff’s service only recently and having 
been summoned by the defendants it was not unnatural 
that the plaintiff would have left the defendants to call 
her. 15 C.W.N. 717 = 10 M.L.T. 216 = 10 Ind. Cas. 

963 (P.C.). 

(0 Murder case. 

_S. 114, Ulus. O)—Murder case. 

Where a wife, alleging that her husband is dead, fails 
to produce such evidence as she ought to know a pre - 
sumption arises against her. 117 Ind. Cas. 209 = 12 
N.L.J. 51 = A.I.R. 1929 Nag. 127. 

0) Non-appearance of party as witness. 

_-S. 114, Ulus, te)—Non-appearance of party as wit- 

ness _-Whether affects truth of his case. 

It is the bounden duty of a party to a suit who per¬ 
sonally knows the whole circumstances to give evidence 
and to submit to cross-examination. Non-appearance, 
as a witness, would be the strongest possible circumstance 
to discredit the truth of his case. A.I.R. 1949 H.P. 
4; 7; 11. 


r. Where the widow in a suit for dower does not go 
into the witness-box to prove her case, this should 
not be treated as a circumstance against her. A.I.R. 
1936 Lah. 183 = 38 P.L.R. 337 = 161 Ind. Cas. 300. 

-S. 114, Illus. te)—Non-appearance of party as 

witness. 

Where a person has been performing the worship 
in an institution and is the best informed person about 
its nature, his failure to give an account of the nature 
of the worship may be taken as an indication that he 
could say nothing convincing to support the case that 
Sikh worship was not conducted by him during his term 
of office. A.I.R. 1934 Lah. 398 = 36 P.L.R. 280 = 
151 Ind. Cas. 32. 

-S. 114, Illus. (g)— Non-appearance of party as hi s 

own witness. 

If a party appears as a witness of opposite party* 
the Court, before proceeding to record his statements, 
should ask him or the Counsel if he does not propose 
to appear as his own witness. If not, the Court may be 
left to draw any adverse inference, which may justi¬ 
fiably be drawn from his refusal to appear in witness- 
box, and subject himself to cross-examination. If 
the party, however, insists on examining the opposite 
party as his own witness, the Court should be careful 
not to allow him to cross-examine his own witnesses 
because, unless the witness is declared hostile, the party 
producing the witness has no rights to cross-examine 
his own witness. A.I.R. 1934 Lah. 126 = 35 P.L.R. 
28 = 148 Ind. Cas. 1040. 


-S. 114, Illus. (g)— Non-appearance of party as 

witness. 

A party’s failure to go into the witness-box raises a 
strong presumption against the truth of her case. The 
fact of her being a pardanashin lady is not a sufficient 
excuse for her not getting herself examined even on 
commission. A.I.R. 1940 Oudh 266 = 1940 O.W.N. 
375 = 1940 A.W.R. 175 = 187 Ind. Cas. 317. 





114, Illus. (g) —Non-appearance of party as 


witness. 


Held, that the absence of the defendant from the 
witness-box led to inferences as to the honesty of his 
case which, of themselves, were well nigh fatal to the 
possibility of its success. A.I.R. 1938 P.C. 40 = 3 
B.R. 589 = 1937 O.W.N. 641 = 1937 A.W.R 1054 
= 31 S.L.R. 517 = 168 Ind. Cas. 993 (P.C.). 


witness. 


■S. 114, Illus. (£)—Non-appearance of party as 


Party’s failure to go in witness-box raises a strong 
presumption against the truth of its case. The fact 

that the party is a pardanashin lady is not a sufficient 
excuse. 1937 O.W.N. 1022. 



* 114, Ulus, {g) —Non-appearance of 




party as wit- 



114, Illus. ( g) —Non-appearance of party as 


witness. 

Failure of a party bringing a case to give evidence 
on matters within his knowledge, his own religious 
beliefs and the form of worship practised by him is a 
weighty factor, when the value of the case put forward 
on his behalf is appraised. A.I.R. 1934 Lah. 63 (2) 
•=148 Ind. Cas. 45. 


-S. 114, Illus. ( g )—Non-appearance of party as wit¬ 
ness. 

When a party does not go into the witness-box to 

support his allegations regarding facts which were 

within his special knowledge, a strong presumption is 

raised against him. 138 Ind. Cas. 525 = 33 P.L.R- 
207. 


S. 114, U’us. (g) —Non-appearance of party 93 
witness. < 

The fact that a party does not appear in the witness- 
box is a circumstance going very strongly against hi®- 
He runs a great risk if he does not enter into the wit¬ 
ness-box and gives evidence in his case upon facts which 
are directly within his knowledge and which relates 

to the matter in controversy. 116 Ind. Cas. 555* 
A.I.R, 1930 Lah. 401, 
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-S. 114, Illus. (g) —Non-appearance of party as 

witness. 

Where the plaintiffs are the best persons to give 
evidence as to the “ interest ” possessed by them in a 
religious institution to prove locus standi for the pur¬ 
poses of S. 92, Civil P.C., and they merely put the 
defendants into the witness-box, their failure to go 
into the witness-box goes strongly against them. 11 Lah. 
142 = 31 P.L.R. 234 = A.I.R. 1930 Lah. 1. 

-S. 114, Illus. (g) —Non-appearance of party as 

witness. 

Where a party abstains from giving evidence in his 
own case, the presumption should be that truth lay 
on the other side. 112 Ind. Cas. 596 = A.I.R. 1929 
Oudh 126. 

-S. 114, Illus. ( g )—Non-appearance of party as 

witness. 

If the defendant does not choose to go into the wit¬ 
ness-box on his own behalf, that is a matter for himself 
to decide, but in an ordinary case, the Court is entitled 
to consider that as a point against the defendant. One 
party is not bound to issue a summons to the other* 
and unless the latter gives evidence on his own behalf 
so as to give the former an opportunity of cross-exa¬ 
mining him, the Court is entitled to infer everything 
against him. 66 Ind. Cas. 943 = 24 Bom. L.R. 115 
- A.I.R. 1922 Bom. 81. 


( k ) Preliminary enquiry. 


——S. 114, Illus. (g )—Preliminary enquiry—Defence 
net disclosed in earlier stages—Inference. 

If neither in their examination before the Committing 
Magistrate, nor in that in the Sessions Court, accused 
disclose what their exact defence is to be, and they 
only enter on their defence of alibi, a certain presump¬ 
tion arises against them as to their guilt of offence. 
112 Ind. Cas. 51 = 29 Cr.L.J. 963 = 11 A.I.Cr.R. 302 
= A.I.R. 1929 Nag. 36. 


—-^S. 114, Illus. (g)—Preliminary enquiry. 

There is no duty cast upon an. accused person to 
disclose his defence in the course of a preliminary en¬ 
quiry, and no inference can be drawn against the accused 
for non-disclosure of his defence at that stage. 102 
Ind. Cas. 899 = 28 Cr.L J. 611 = 8 P.L.T. 656 = 8 
AJ.Cr.R. 297 = A.I.R. 192? Pat. 292. 


(/) Road Cess returns. 

‘ Hl«s. (g), 32—Road cess returns as evidence 

in suit for enhancement under the Bengal Tenancy Act 
(8 of 1885) S. 1—See BENGAL TENANCY ACT 
(8 of 1885), S. 7. 8 C.W.N. 1=30 C. 1033 = 30 
I.A. 177 (P.C.). 

(m) Scope. 

r —S* 114. Oh* (*)—Scop*. 


The presumption indicated in Illus. (^) to S. 114 
of the Act cannot displace a contrary inference sup¬ 
ported by adequate evidence. 63 Ind. Cas. 740 = 13 
M.L.W. 293 (P.C.). 

(n) Settlement record—Non-production by Government. 

-S. 114, Illus. (g) —■Settlement record—Non-produc¬ 
tion by Government—No presumption against them. 

Where Government had to prove that certain service 
inam lands were excluded from the zamindari but 
failed to produce the record of the original settlement 
it cannot be suggested that it was withheld because it 
was against the Government. 117 Ind. Cas. 292 = 
A.I.R. 1929 Mad. 399. 

-S. 114, Illus. ( g )—Settlement record—Not produced 

—Presumption against Government. 

Where permanent settlement records in the special 
knowledge and custody of Government are not pro¬ 
duced, a presumption could be raised, against the claim 
of the Government to resume certain lands as having 
been excluded from assessment at the time of the perma¬ 
nent settlement. 38 Mad. 620 = (1913) M.W.N. 959 
= 14 M.L.T. 514 = 26 M.L.J. 39 = 21 Ind. Cas. 871. 

Illustration ( h ). 

-S.- 114, Illus. ( h )—Refusal to answer question— 

Inference. 

When a witness who is summoned to prove a parti¬ 
cular fact refuses to enter the box and also challenges 
the other party to ask the.Court to draw an adverse 
1 nference against him by reason of his non-examination, 
the only course open to the Court is to infer that if 
he had gone into the box, he would have given evidence 
which would prove what the other party wanted to 
prove. A.I.R. 1943 Mad. 641 = 56 M.L.W. 389 = 
.1943 M.W.N. 453 = (1943) 2 M.L.J. 110 = 212 Ind. 
Cas. 277. 

-S. 114, Illus. ( h )—Refused to answer question. 

The fact of knowledge about the coins being counter¬ 
feit can be inferred from his refusal to give explana¬ 
tion of its possession and his conduct and circumstances 
of the case. A.I.R. 1943 Oudh 335 = 1943 O.W.N. 
113 = 1943 A.W.R. 31 = 44 Cr.L.J. 542 = 206 Ind. 
Cas. 606. 

-S. 114, Illus (A)—Refusal to answer question. 

Persons accused of an offence may not have a very 
satisfactory explanation to offer for the circumstances 
in which they were found and they may prefer to say 
nothing, although the allegations of the prosecution 
make the case very much more serious than would the 
mistake, to which they might otherwise have admitted. 
One cannot, in all cases, draw an adverse inference 
from the fact that the persons accused refuse to give 
their account of what happened. A.I.R. 1937 Rang. 
516 = 39 Cr.L.J. 187 = 172 Ind. Cas. 902. 
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- S. 114, Ulus. ( h )—Refusal to answer question— 

Inference. 

Where the Assistant Sub-inspector of Police is asked 
to remember the date of the arrest of the accused, but 
he refuses to refresh his memory, the Court may draw 
an inference against him. A.I.R. 1936 Lah. 707 = 37 
Cr.L.J. 940 = 38 P.L.R. 881 = 164 Ind. Cas. 373. 

- S. 114, Ulus. ( h )—Refusal to answer question. 

Where a person arrested for murder admitted to 
the Police during investigation that he, along with his 
co-accused, committed the murder and buried the 
ornaments missing from the person of the murdered 
girl, and he produced them from a place very near 
where the girl was murdered, but neither then norat 
any other time did he give any explanation of his con¬ 
nection with the ornaments : 

Held , that the Court was entitled to draw the reason¬ 
able inference that the accused had taken part in the 
murder. A.I.R. 1933 Mad. 233 = 64 M.L.J. 88 = 
1932 M.W.N. 801 = 37 M.L.W. 220 = 56 Mad. 231 
= 34 Cr.L.J. 481 = 143 Ind. Cas. 46. 


-S. 114, Ulus. ( h )—Refusal of accused to sign— 

Adverse inference. 

If the accused refuses to write or to give his finger 
impression in Court, an adverse inference may even 
be drawn against him in respect of the charge on which 
he is brought to trial. A.I.R. 1932 Bom. 406 = 56 
Bom. 304 = 34 Bom. L.R. 598 = 33 Cr.L.J. 666 = 
138 Ind. Cas. 708. 

S. 114, Ulus, (/z)—Refusal to give thumb impression. 

Where a person was asked in Court whether he was 
willing to give his thumb impression and he declined. 

Held , that the Court was entitled to draw an inference 
adverse to him upon his denial to do so. 106 Ind Cas* 
212 = 6 Pat. 623 = 8 P.L.T. 847 = 28 Cr.L.J. 1028 
= 9 A.I.Cr.R. 173 = A.I.R. 1928 Pat. 103. 


-S. 114, Ulus, (i h )—Refusal to answer. 

Under S. 114, Illus. (/z) if a man refuses to answei 
a question, which he is not compelled to answer bj 
law, the Court may presume that the answer, if given 
would be unfavourable to him. A.I.R. 1931 Lah 
178 = 32 Cr.L.J. 684 = 131 Ind. Cas. 277 


S. 114, Ulus. ( h ) Refusal to answer—Irrelevan 
question. 

When the question in issue was whether transfe. 

by one M was nominal, he was asked what his incom< 

was and how much income-tax he paid. M refuser 
to answer. 

mid, that the Court I not disbelieve his evidenc. 
merely because of thr,. answers ; nor need it presum, 
rom h.s refusal to answer ft, question as to his income 
hat the answer tf g.v .- old have been infV.vourabl, 
to h.m ; tt was too . ca to ask a ..itness what hi 


income was in a case of this kind. 83 Ind. Cas. 856 
= 25 Bom. L.R. 689 = 47 Bom. 809 = A.I.R. 1923 
Bom. 305. 


Ulustration (/). 

-S. 114, Ulus. (/)—Discharge—Presumption. 

The Court may presume when a document creating 
an obligation is in the hands of the obligor that the 
obligation has been discharged. A.I.R. 1928 All. 
16, Rel. on. 121 Ind. Cas. 730 = 12 L.L.J. 21 = A.I.R. 
1930 Lah. 443. 

- S. 114, Ulus, (i)—Discharge—Burden of proof. 

The strength of the presumption, which might be 
raised when a document creating the obligation, is 
produced by the obligor, varies in different circum¬ 
stances. The burden shifts as the evidence is developed; 
and when both the parties produce their evidence, the 
question on whom the initial onus lay, ceases to be of 
much importance. 68 Ind. Cas. 892 = 25 O.C. 125 
= 10 O.L.J. 159 = A.I.R. 1922 Oudh 211. 

- S. 114, Ulus, (z*)—Discharge—Mortgage deed— 

Possession of by obligor. 

In a suit on mortgage, defendants set up a case of 
discharge, relying on the fact that the mortgage-deed 
had come into their possession and purported to bear 
an endorsement of discharge by the plaintiff’s father. 
Plaintiffs alleged that the document was stolen from 
them. It was found that the defendants had deposited 
with the plaintiff’s father the title-deeds of the mort¬ 
gaged property at the time of the mortgage and they 
were still in possession of the plaintiffs. 

Held, that that fact considerably weakened the pre¬ 
sumption in favour of defendants arising from the 
possession of the mortgage document. 105 Ind. Cas. 
263 = 29 Bom. L.R. 1388 = 46 C.L.J. 292 = 39 M.L.T 
290 = 1927 M.W.N. 709 = 9 P.L.T. 1 = A.I.R. 1927 
P.C. 261 = 53 M.L.J. 295 (P.C.). 

S. 114, Illus. (z)—Discharge—Pro-note in the hand 
of maker—Presumption. 

If the pro-note is in the hands of the maker thereof, 
there is a presumption that it has been paid off. If 
the drawee alleges that the maker came into possession 
of the note unlawfully the onus is on him to prove it. 
10 L.B.R. 26 = 12 Bur. L.T. 116 = 52 Ind. Cas. 650. 

S. 114, Ulus. (0—Discharge—Mortgage bond Iff®" 
duced by mortgagee. 

Where a usufructuary mortgage was executed in 
1876 but the mortgagee was not given possession Oj 
the property and he did not make any demand or attempt 
to enforce the bond until his death and in 1908 the 
heirs of the mortgagee sued on the bond ; held , that 
under the circumstances it must be presumed that the 
mortgage was satisfied, notwithstanding the fact that 
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the bond was produced by the plaintiff. 46 Ind. Cas 
676 (Nag.). 

-S. 114, Ulus. (/)—Discharge—Bond in possession 

of obligor—Presumption. 

If a document creating an obligation is in the hands 
of the obligor the obligation may be presumed to be 
discharged but the Court should consider that though 
the bond is in the possession of the obligor under the 
circumstances of the case he may have it stolen. (1917) 
P.H.C.C. 186 = 3 Pat. L.W. 335 = 39 Ind. Cas. 858. 

-S. 114, Ulus. (/)—Discharge—Burden of proof— 

Suit on mortgage bond—Bond in possession of defen¬ 
dant. 

When in a suit on a mortgage bond the defendant 
produces the original of the mortgage bond with the 
endorsement of payment, the burden is cast on plain¬ 
tiff of showing that the debt is outstanding. 41 Bom. 
23 = 18 Bom. L.R. 779 = 36 Ind. Cas. 562. 


-S. 114, Ulus, (i)—Discharge—Original deed bearing 

the endorsement of payment produced by defendant— 
Presumption. 

Where a defendant produced the original bond Of 
mortgage with an endorsement of payment, it was 
for the plaintiff to prove that the debt was still out¬ 
standing. 36 Ind. Cas. 562 (Pat.). 

-S. 114, Ulus. (0—Discharge—Bond produced by the 

defendant—Endorsement of discharge absent. 

Illustrations (/) to S. 114 of the Evidence Act only 
refers to presumptions that may be raised. It does not 
follow that such presumptions would shift the onus of 
proof. Where in a suit on a mortgage the defendant 
pleaded discharge and produced the bond, but there 
was no endorsement of discharge written thereon and 
the person through whom the money was said to have 
been paid was not examined, the Lower Courts were 
right in holding that the mere production of the bond 
was not enough to shift the burden of proving the 
discharge which lay on the defendant. 2 M.L.W. 604 = 
18 M.L.T. 94 = (1915) M.W.N. 638 = 30 Ind. Cas. 
258. 


S. 114, Ulus. (/)—Discharge—Mortgage deed pro¬ 
duced by mortgagor—Presumption—Payment—Onus. 

Where the mortgagor produces the mortgage docu¬ 
ment from his custody the presumption is that the bond 
has been discharged and the onus is on the mortgagee 
to prove that it was not. 20 Ind. Cas. 308 (All.). 

S. 114, Ulus, (f) —Discharge—Production of mort¬ 
gage bond by mortgagor—Presumption. 

The production of the mortgage bond by the mort¬ 
gagor is presumptive evidence that the debt has been 

paid off. 14 M.L.T. 117 = 25 M.L.J. 329 = 20 Ind. 
Cas. 792. 


114, Ulus. (0—Discharge—Presumption—Burde 
of proof. 

Suspicion though a ground for scrutiny cannot b 
made the foundation of decision. The productio 


of a bond with an endorsement of payment casts upon 
the plaintiff the obligor the burden of proving that 
the debt is still outstanding, i.e., that the bond came 
into defendant’s hands by dishonest means, and that 
the signatures to the endorsement are either forgeries 
or unauthorised. 34 All. 511 =39 I.A. 68 = 12 M.L.T. 
392 = 15 O.C. 278 = 14 Bom. L.R. 1073 = 10 A.L.J. 
373 = 17 C.W.N. 49 = 16 C.L.J. 629 = (1912) M.W.N. 
1052 = 23 M.L.J. 741 = 17 Ind. Cas. 396 (P.C.). 

-S. 114, Illus. (/)—Discharge—Document in the cus¬ 
tody of mortgagor. 

Where defendant pleads discharge of a mortgage 
and the document is found to have been tampered with 
and is in possession of the mortgagor, and the mort¬ 
gagee is not able to account satisfactorily for the mort¬ 
gagor’s possession, the Court would be entitled to draw 
a presumption of discharge. The presumption, how¬ 
ever, may be rebutted. 16 Ind. Cas. 439 (Mad.). 

-S. 114, Illus. (/)—Discharge—Mortgage—Presump¬ 
tion. 

The presumption, of English law, that the mort¬ 
gage debt should be considered as paid if 20 years 
have passed since the date of mortgage, does not apply 
In India. 6 N.L.R. 20 = 5 Ind. Cas. 701. 

-S. 114, Illus. (/)—Discharge—Promissory note 

and security in the hands of the debtor—Presumption. 

When an instrument of debt is in the hands of the 
debtor, the presumption is strong that the debt has 
been discharged, but it can be rebutted by evidence. 
The onus of proof is on the creditor to show it was not 
discharged. 4 Bom. L.R. 378 = 6 C.W.N. 401 = 29 
C. 334 = 29 I.A. 43 (P.C.). 

-S. 114, Illus. (/)—Granting hundi for debt due is 

presumably only conditional payment and returning of 
bond for debt due does not rebut presumption. 

It is a question of fact to be decided in each parti¬ 
cular case whether the parties intended the subsequent 
hundi to be an absolute or a conditional payment of 
the original debt, and the presumption is that the effect 
of giving or taking of bill or note is that the debt was 
conditionally paid. This presumption is not rebutted 
by the fact that previous promissory notes for the original 
debt were returned : 4 Lah. 151, foil. 92 Ind. Cas. 
1015 = 7 Lah. 113 = 8 L.L.J. 3 = 27 P.L.R. 75 = A.I. 
R. 1926 Lah. 328. 

-S. 114, Blus. (/)—Lost document—Suit on—Defen¬ 
dant producing document—Onus of discharge. 

In a suit for recovery of money on the basis of a lost 
agreement the defendant produced the agreement and 
alleged that the obligation had been discharged. The 
Court placed the burden of proof on the plaintiff to 
show that the agreement was lost and had not been 
discharged : 

Held, that the presumption under S. 114, Illus. (i) 
was only a piece of evidence in defendant’s favour, 
and did not shift the onus of proof which was on the 
defendant to show that he had discharged his obli- 
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gation and the burden was wrongly thrown on the 
plaintiff. A.I.R. 1931 Lah. 299 (1) = 134 Ind. Cas. 
495 (2). 

_S. 114, Ulus. (/)—Lost bond—Loss of hundies 

—Obligor pleading discharge. 

Where the plaintiff sued for money due upon hundis 
but alleged their loss, whilst defendant admitted exe¬ 
cution but pleaded payment and subsequent destruc¬ 
tion of the documents : 

Held , that there is no presumption that the hundies 
have been discharged. 89 Ind. Cas. 234 = 6 Lah. 
297 = 26 P.L.R. 481 = A.I.R. 1925 Lah. 521. 

_S. 114, Ulus. (0—Lost bond—Payment pleaded— 

Presumption. 

Where a plaintiff sues for money due upon a bond 
but alleges its loss, and the defendant admits its exe¬ 
cution but pleads payment the onus lies on the defen¬ 
dant to prove payment, either by the production of 
the bond or by other evidence or both. And if the 
defendant does not produce the bond, the question 
of its loss is only material in so far as it may raise a 
presumption one way or other under S. 114. 2 O.L.J. 
498 = 32 Ind. Cas. 349. 

-S. 114, Ulus (i)—Lost documents—Loss not proved 

—Scope of the section. 

Where a mortgage document was lost which was 
relied on by one party for certain payments made by 
him which were endorsed upon the document and 
where the other party was not able to prove the loss 
it was held, that the presumption under S. 114 as regards 
lost documents could not be used in favour of the party 
relying upon it. 13 Ind. Cas. 60 (AH.). 

-S. 114, Ulus. (»')—Mortgage bond in possession of 

mortgagor—Presumption. 

Where the evidence led and the findings thereupon 
clearly establish that the full amount of the mortgage 
money was paid and not only that but the mortgage 
bond was produced from the custody of the mortgagor, 
there follows a presumption under S. 114, Evidence 
Act ["ide Illus. (/)] that the mortgage had been discharged. 
A.I.R. 1942 Pat. 315 = 8 B.R. 485 = 23 P.L.T. 46 
= 199 Ind. Cas. 30. 

-S. 114, Ulus. (0—Mortgage deed produced by mort¬ 
gagor with stamp cancelled—Presumption. 

When a mortgage-deed is produced by the mort¬ 
gagor with the stamps punched in the ordinary way, 
though the production wiU raise a presumption that it 
had been paid up, this will not help to prove that it 
had been paid up before a particular date. A.I.R. 
1933 Rang. 61 (2) = 144 Ind. Cas. 175. 

S. 114, Ulus. (/)—Mortgage-deed endorsed by mort¬ 
gagee as fully satisfied—Presumption. 

The presumption under Illus. (i) would be the stron¬ 
ger when the instrument of obligation bears an endorse¬ 
ment of full satisfaction made by the mortgagee him- 
self. Anybody dealing with the mortgagor would be 


perfectly justified in acting on the footing that the 
debtor gained the document in a perfectly honest manner 
by discharging his obligation. The creditor who puts 
the debtor in that position by his failure to take the 
necessary precautions against the risk of fraud being 
committed by the latter must bear the consequences 
of his own negligence. A.I.R. 1934 Nag. 29 => 30 
Nag. L.R. 196 => 154 Ind. Cas. 904. 


-S. 114, Ulus. (0—Mortgage bond in possession of 

mortgagor—Court believing mortgagee’s evidence that 
debt has not been satisfied—Presumption under S. 114, 
Ulus, (i) does not arise. 

Where the Judge has believed the mortgagee’s evi¬ 
dence that the debt has not been satisfied, and that he 
was unable to recover the mortgage money, there is 
no room for the application of a presumption und6r 
S. 114, Illus. (i), that the bond has been satisfied because 
it is in possession of the mortgagor. A.I.R. 1937 
Pat. 9 = 17 P.L.T. 644 = 15 Pat. 716 = 3 B.R. 167 
= 166 Ind. Cas. 451. 


-S. 114, Ulus. (/)—Obligor and obligee. 

Presumption under Illus. (/) would arise if the con¬ 
test had been between the creditor and the debtor. 
The presumption has much less force when raised 
between the debtor and the purchaser of the debt than 
when raised between the original creditor and the 
debtor. The presumption is strong when the debtor 
produces the instrument of obligation with an endorse¬ 
ment of payment on it. The strength of the presump¬ 
tion which might be raised when the document creating 
obligation is produced by the obligor varies in diff¬ 
erent circumstances. The burden shifts as the evidence 
is developed and when both the parties produce their 
evidence, the question on whom initially the onus lay 
ceases to be of much importance. A.I.R. 1933 Nag. 
379 = 29 Nag. L.R. 298 = 149 Ind. Cas. 1200. 

-S. 114, Ulus. (i).—Where in a suit for redemption, 

plaintiffs filed two receipts purporting to have been exe¬ 
cuted by defendants, onus of proving that they were 
genuine or that they bore signatures of defendants, was 
on the plaintiffs when they (plaintiffs) do not set up any 
endorsement as regards repayment of mortgage money 
on the original mortgage-deed in the handwriting of the 
obligee. 1937 O.W.N. 326. 


is. 114, Ulus, (j)—Theft of document—No pro* 
sumption of discharge arises when circumstances led to 
inference of theft. 


The presumption under S. 114 that when a document 

creating an obligation is in the hands of the obligor 

the obligation has been discharged is subject to the quail* 

fication that when the bond is in the possession of the 

obligor but the circumstances of the case are such 

that he may have stolen it, these circumstance* are to be 

considered by the Court in deciding whether the maxim 

would apply or not. 103 Ind. Cas. 488 - A.I.R. 1#{ 
Pat. 417. 
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-S. 115. 

Synopsis. 

1. Acquiescence. 

2. Admission. 

3. Alteration of position. 

4. Arbitration. 

5. Altestation. 

6. Compromise. 

7. Conduct. 

8. Consent. 

9. Consent decree or order. 

See also Civil P. Code, O. 23, R. 3, 

10. Construction of document. 

11. Contract. 

12. Different subject. 

13. Effect of. 

- 14. Election. 

15. Equitable estoppel. 

16. Estoppel by record. 

See: Evidence Act, S. 115—Judgment. 

17. Execution of decree. 

18. Execution proceedings. 

19. Execution sale. 

See also (1) Civ. P. Code, S. 60. 

Waiver and estoppel. 

(2) 0.21 R. 93—Estoppel- 

20. Executor. 

21. Fraud. 

22. Ignorance of law. 

23. Inconsistent pleas. 

24. Interpretation. 

25. Judgment. 

26. Jurisdiction. 

27. Laches. 

28. Land acquisition. 

29. Land-lord and tenant. 

30. Licensor. 

31. Minor. 

See also: Evidence Act, S. 115—None 
against law. 

32. Mistake. 

33. Mortgagor and mortgagee* 

34. None against law. 

35. None if truth kn 0 wn. 

36. Non-production of evidence. 

37. Omissions. 

See also: Evidence Act, S. 115—Conduct 
—Omissions. 

38. Parties and privies. 

39. Pleadings. 

40. Plea under. 

41. Pre-emption. 

42. Proof of. 

43. Questions of law. 

44. Recitals. 

45. Representations. 

46. Reversioner. 

47. Scope. 

48. Silence. 

49. Trustee. 

50. Vendor and purchaser. 

51. Waiver. 

52. Miscellaneous. 

x. Acquiescence. 

——S. X15—Acquiescence—Transposition of defen¬ 
dant as plaintiff on payment of costs—Contesting 
defendants accepting costs—If precluded from 
pleading limitation. 

Where in a «uit a defendant is transposed to the 
category of the plaintiff on payment of costs to the 

8—F. Y. D.—46. 


coutoiiii- <’ f* lit! .ills, the c(T r ct of the ncr 11 t..i« '■ of 
the cost.-, by the latter would preclude them from 
challenging the order for transposition, and not from 
pleading that dii suit by the transposed plaintiff is 
barred by limitation. I.I,R- (1949) 1 Gal. 85. 


■-S. 115 —Acquiescence—Estoppel against statute 

by conduct and estoppel against pleading, fact entitling 
person to bcnciit ol statute. 

It is true that there can be no estoppel against 
statute but this does not imply that there can be no 
estoppel even against a pica of fact which has to be 
established before the application of the statute can be 
invoked. A man may not estop himself by any conduct 
of his, from pleading that an alienation made by him 
is in contravention of a provision of the Punjab Aliena¬ 
tion of Land Act. He may, however, estop himself by 
such conduct from pleading that lie is a member of a 
tribe to which protection is afforded by the Act. A.I.R. 
1946 Lah. 73 = 47 P.L.R. 385. 

-S. 115 — Acquiescence — Evidence — Admissi' 

bility of document—Objection to. 

Where no objection was raised to the admissibility 01 
a document on the score that it was a copy of a copy 
when the witness who was produced to prove its dom 
tents deposed about it, it cannot be raised at the stage 
of Letters Paten appeal. A.I.R. 1941 Lah.g = 45 P.L.R. 
339=211 Ind. Cas. 366. 

-S. 115— Acquiescence—Evidence — Admissi¬ 
bility of document—Objection to. 

If once a document is admitted without any objec¬ 
tion, no objection can be raised to its admissibility at 
any later stage of the case. A.I.R. i 944 Lah. 1 45 

P.L.R-325 = 211 Ind. Cas. 145. 

-S. 115 — Acquiescence —Ex-parte decree set 

aside subject to payment of costs—Counsel for plaintiff 
accepting costs. 

The ex-parte decree was set aside on payment of 
costs. The plaintiff’s Counsel was not authorized to ac¬ 
cept the costs so as to conclude the plaintiff company s 
right of filing an application For revision: 

Held, that unless a conscious decision to abandon the 
plaintiff's right of filing the application for revision had 
been taken by the Counsel after a full comprehension of 
all the facts, the mere fact of his receiving costs 
mechanically would not have the effect of concluding 

the plaintiff. A.I.R. 1944 Nag. 161 = *944 N -L.J. * 34 - 
I.L R. (* 944 ) N ag. 436=216 Ind. Cas. 184. 


.5 Il5 _Acquiescence—Sufficiency of. 


Where a grantee of an abadi site creates a usufi uc- 
tuary mortgage and goes out and the mortgagee enters 
into possession of the site and the house built thereon 
by the grantee and continues as such for many years 
when the lambardar, sues for possession, the fact that 
the labmardar, with the knowledge of his rights 
stands by, without suing for such a long time as would 
show laches, or would show that he is slow to c * erC . ls ‘; 
his remedies, is not sufficient to raise an effective 
defence of acquiescence. A.I.R. 1939 Nag. 163—1939 
N.lJ. 136=182 Ind.Cas- 527=LL.R. (194O Nag. 337. 

_c .|r Acquiescence— Abandonment— Rights 

granted by decree sold by dccree-holdcr-Purchaser 
purchasing with eyes open and subject to results of 
pending appeal—Decree reversed and rights becoming 
worthless—Purchaser cannot say that sale is without 
consideration. 

Where a person under a purchase obtains what he de¬ 
sires he cannot later be heard to say that as those rights 
were worth little or nothing, the transaction is void for 
want of consideration. Consequently where rights granted 
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by a decree are sold b>' the decree-holder aad the 
purchaser purchases them with his eyes open and subject 
to the results of the pending appeal from the decree, 
he cannot subsequently say that the sale is without 
consideration, if the decree is reversed in appeal and 
the rights have become worthless. A.I.R. 1941 Pat. 233 
= 22 P.L-T. 12 = 7 B.R. 955=195 Ind. Gas. 664. 

-S. 115—Acquiescence—Abandonment—Act of 

building not bona fide— Plea, if available. 

Where an act of a person of building upon the land 
is not bona fide, he cannot avail himself of the plea of 
estoppel by acquiescence. A.I.R. 1940 Oudh 164=1940 
O.W.N.462= 15 Luck 619 = 1940 A.W.R. 207=185 
Ind. Cas. 467. 


——S. 115 — Acquiescence — Relinquishment ol 
rights with full understanding—If could subsequ¬ 
ently be asserted. 

The person relinquishing his right may be prevented 
from asserting it on the ground of estoppel, if under- 

■ standing by the executants has been proved. A.I.R 
*939 All. 348 = 1939 A.L-J. 642 = 1939 A.W.R. 889 = 
182 Ind. Cas. 801 (2). 

7—S. 115 —Acquiescence—Document admitted io 

trial Court without objection—Objection, if can be 
raised in appeal. 

The proper time to object to the admissibility of evi¬ 
dence is at the trial when the evidence is tendered. 
Where a document is admitted in evidence in the trial 
Court without auy objection the party is precluded 
from objecting to its admissibility in appeal. A.I.R. 
*939 All. 61 = 1938 A.L.J. 128 = 1933 A.W.R. 776 = 
179 Ind. Cas. 974. 

‘ * x 5 —Acquiescence—Abandonment—Person 

expending money on another person’s land— 
Essentials for estoppel. 

_ c ^^ r , C a person . expends money on another’s land 
essentials to constitute acquiescence which would estop 

the true owner, expiained. A.I.R. 1938 Lah. 88 = 
Uj.R. (1938) Lah. 296=41 P.L.R. 5 » = 177 Ind. Cas. 

S. H5—Acquiescence—-Abandonment. 

accused does not expressly wish that the 

examination.m-chicf of the witnesses recorded by the 
?eco^d U of Magl i Strate 8h ° U,d be treated as P art of 

MaKhtratP S ^ biequeat , de »°vo trial by the second 
Magistrate, the accused is not estopped from raisin* 

icau^ il ! Cgalit >' ° f the triafb/ reason oT hU 

,S t Tfi m , P. r . occdur « adopted by the Magis- 
trate A.I.R. 1938 Nag. 493 = 40 Cr.L.J. 73=1038 

465. ^’ 309 l L R - 094 1 ) Nag- 49 6 = 17 8 Ind. Cas, 
out lLn^i 15 , Acquiescence—Government letting 

_ to def endant’s ancestors for buildine 

occupyW land f m ° ntUy u ground-rent — Defendant 
in K built—Nn d ! f » r m ° re - than 7 ° y cars ““I > «cca build- 
Gfvcr U ^emLTc~ by by 

anccstor6 erected pucca building with a 

mo V „! ofti\ding Ut ho° u ,es Cr Sn * 

was similarly let out in town as wU to HlB- L “ d 
before the suit; attendant for a long period 

■ irzss 


presumption would be that the Secretary of State 
allowed the erection of those houses on understand¬ 
ing that the person who erected the houses would 
remain in possession as long as the houses stood. It 
was altogether unreasonable to argue that the 
inference to be drawn from these circumstance* wag 
that the parties acquiesced in an arrangement by 
which the person erecting the homes of a valuable 
nature could be dispossessed by a notice of 15 days 
terminating with a month. 

Held, further that from the facts proved the 
Secretary of State must be taken to have acquiesced 
in the constructions made by the defendants. A.I.R. 
1937 All. 512 = 1937 A.W.R. 597 ■= 1937 A.L.J. 783= 
170 Ind. Cas. 944. 

-S. 115—Acquiescence—Essentials. 

The question whether a person has made construe* 
tions on a bona fide belief that he had good title 
to the property will depend upon the circumstance* 
of each case. Acquiescence, in order to deprive a 
man of his rights, mu6t amount to fraud. A man is 
not to be deprived of his legal rights unless he has 
acted in such a way as to make it fraudulent for him 
to set up those rights. The pica of acquiescence can¬ 
not, therefore, be held as established on the ground 
tfmt no objection was raised by the plaintiff when 
a building was constructed on his land and there was 
long delay in enforcing his rights in respect of the 
land. When the plaintiff is not aware of his rights 
it is not his duty to stop the construction*. A.I.R. 
>937 Oudh 226=1937 O.W.N. 330=1937 O.L.R. 
175 = 167 Ind. Cas. 870. 


allowing 


procedure without protest. 

A person who is a party to certain legal proceeding 
is not entitled to question the legality of the 
procedure adopted in such proceedings except in tjie 
manner authorised by law, that is, by appeal to" a 
higher tribunal and if he allows a wrong procedure 
to be followed without effective protest, he must be 
deemed to have acquiesced in it and therefore, to 
be bound by it. A.I.R. 1937 Oudh 275=13 Luck. 
96=1937 O.W.N. 58=166 Ind. Cas. 404* 


— ■ S. 115—Acquiescence. •-£ 

Person interested in ancestral property assenting' to 
ft* alienation' by mortgage—Held no proof that be 
had renounced his proprietary interest in the 
ancestral property. A.I.R. 1937 Pe6h. 69=170 Ind. 
Cas. 195. 

“7~S. 115—Acquiescence—Abandonment—Essen- 
tials Plaintiff must know position at the time 

of acquiescence. 

There can be no acquiescence unless the plaintiff 
~ 1< ? ws position at the time of acquiescence, but 
it there has been acquiescence, it will be an’answef 
to the suit for injunction. 

Held, that where the plaintiff sold certain 
plot for residential purposes to the defendant and the 
defendant built a community Hall on it, there waa no 
breach of covenant since the Hall came within the 
expression “residential area” and used for residential 
purposes. A.I.R. 1937 Rang. 387=1937 Rang. L.R- 

151 = 172 Ind. Cas. 292. * 
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-S. X15—Acquiescence—Trespasser spending 

money—Conduct of true owner when acquies¬ 
cence. 

Mere silence, mere inaction, cannot be construed to 
be a representation. In order to support a case of 
acquiescence, there must be something more than mere 
silence or inaction. Inaction or silence in circum¬ 
stances which require a duty to speak is the founda¬ 
tion of the doctrine. When inaction or silence would 
amount to fraud or deception, then and then only 
would the doctrine of standing by or acquiescence be 
applied. 

Where in a suit for possession of land, if the 
possessor of tire legal right does not know at the time 
when the trespasser is spending money upon his pro¬ 
perty that the land is his, and if he does not know 
in addition that the trespasser is acting under a 
mistaken belief that the property is his, there is nothing 
wrong if he remains rilent. There is nothing fraudu¬ 
lent in his conduct and it cannot amount to 
acquiescence. A.I.R. 1936 Cal. 711=40 C.W.N. 
1370=167 Ind. Cas. 271. 

-S. 115—Acquiescence—Waiving necessity of 

formal proof and objection to inadmissible evi¬ 
dence —Distinction. 

There i* a clear distinction between waiving the 
necessity for formal proof of a document, an objection, 
which, if raised in the trial Court, might have been 
made good by the opposite party and objecting to 
the admission of evidence which the law forbids to be 
received. In the latter cate, acquiescence in the 
Court below is no bar to raising the objection in a 
superior Court. A.I.R. 1936 Pat. 634 = 3 *39 — 

166 Ind. Cas. 209. 

-S. 115—Acquiescence—Opposite party not 

raising objection to documents in trial Court, 
cannot object in appeal. 

The appellant did not xaise any objection a6 to the 
irrelevancy of the document filed in the trial court 
or deny that they contained a true and accurate 
statement of the contents of the original documents: 

Held, that they could not take the objection in 
appeal. A.I.R. 1936 Pat. 600= 17 P.L.T* 709 = 3 B.R. 
147=166 Ind. Ca6. 262. 

-S. 15—Acquiescence—No objection in trial 

Court—No objection in Appellate Court. 

Where a copy of a document has been admitted in 
evidence in the trial Court without any objection, its 
admissibility cannot be challenged in the Appellate 
Court. A.I.R. 1935 Lah. 172. 

-S. 115—Acquiescence—Party relying on cer¬ 
tain evidence in trial Court—He cannot contend 
in appeal that the evidence inadmissible. 

A party cannot contend in appeal that the evidence, 
on which he relied in the trial Court, is not adm s- 
sible and cannot be used against him. A.I.R. 1935 
Rang. 44=156 Ind. Cas. 325 (2). 


' " 'S. 115 Acquiescence—Setting aside of ex 
parte decree on payment of costs—Plaintiffs’ 
pleader accepting costs. 


Where an ex parte decree was set aside without 
considering the contentions of the plaintiffs, on pay¬ 
ment of costs and the plain tiffs' pleader accepted 
costs but filed an application in revision on the day 

of nW\SBfkgpf ih^fcllgh Cornt; ,„*u, ,/ 

■ && feF lhcr ' was n 


: was nothing to show that 
I ’ W ' tllc Plaintiffs' pleader in 

to^o/'WpUnt^ validity of the order, 

^4intiffi‘cbhduttIn that he filed the appli- 
W’ioqn as tW High (Court re- 
red tbit he never, proposed to 
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acquiesce in tin. older of selling aside the cx-parte 
decree and hence, he was not estopped from main¬ 
taining the application in revision. A.I.R. 1934 All. 
IO=, 53 Ind. Ca>. 999 (1). 

-S. 115—Acquiescence. 

Amendment in order to enable plaintiff to sue on 
original debt—Amendment allowed on payment of 
costs; 

Held, that the receipt of coats by die defendants 
did not operate as an estoppel preventing them from 
raising the question of the validity of the amendment. 
A.I.R. 1934 Cal. 554 = 61 Cal. 433=38 C.W.N. 488 = 
150 Ind. Cas. 982. 

-S. 115—Acquiescence—Construction of road— 

Bona (ides of defendant—Plaintiff making no 
protest—Suit for possession—Maintainability. 

For a dclence <4 acquiescence to be successful, it is 
necessary that the defendant should have acted in 
good faith believing that he had a valid right to do 
the act in question and diat the plaintiff, knowing 
that the defendant was under this mistaken belief, 
should have abstained from doing anything to pre¬ 
vent his spending money in doing that act. 

Where the defendant constructed a road without 
taking a written pei mission from his co-sharers 
because he trusted them, and the road was meant for 
the benefit of all of them, and the plaintiff raised no 
protest when the road was under construction: 

Held, that no question of ownership arose and it 
was enough that the defendant believed bona fide, 
albeit wrongly, that he had the necessary permission 
from the owners of the land to construct the road. 
A.I.R. 1934 Oudh 178=11 O.W.N. 379 = 9 Luck. 
538=148 Ind. Cas, 186. 

-S. X15—Acquiescence. 

Party getting costs subject to which the other 
party is allowed relief of amendment of plaint—The 
former will not be allowed to challenge the order 
unless he accepts the costs expressly reserving his 
right to challenge die order. A.I.R. 1 934 Nag* 163 (1) 
= 30 N L.R. 3 f 7 =i 5 ° Ind. Cas. 845 (1). 

—•—S. 1x5—Acquiescence—Abandonment. 

Where certain numbers of a joint Hindu family 
were aware ol the fact of the attachment ard putting 
up for sale of certain mortgages in favour of the family 
and raised no objection in execution, but one member 
thereof applied for extension of time to pay the debt: 

Held, that such conduct constituted a clear representa¬ 
tion that they had no objection for the sale and 
that they were estopped from maintaining a suit 
for a declaration that the mortgage-deeds were joint 
family property and dial the sale was, therefore, void. 
A.I.R. 1933 Oudh 166=10 O.W.N. 58=142 Ind. Cas. 
860. 

-S. 115—Acquiescence. 

Customer oi bank, a man of business and well con¬ 
versant with dealings of bank arid always examining 
entries in his pass book and disputing and calling for 
explanations as regards entries—Rates of interest charged 
not stated in entries—Entries yet showing compound 
interest at monthly rests being charged and debited; 

Held, that from continued and persistent acquiesce¬ 
nce of this character the existence of an agreement as 
to the rate of interest might be presumed, A. I. R. 1932 
Cal. 521=59 Cal. 662= 138 Ind. Cas. 653. 

_S. 115—Acquiescence—Documents filed before 

Commissioner without objection—Effect. 

Where the lower Courts relied upon the result of die 
inquiry and the documents collected by the Commis¬ 
sioner appointed in the case and no objection was taken 
to this course;. ., -i 
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Held, that it was not open to a party to contend that 
there was no legal proof of the instances of alienations. 
A.I.R. 1932 Lah. 130=133 Ind. Cas. 625. 

——S. 115— Acquiescence—Objection to want of 

proof not raised. rr . 

It is settled law that the mere absence of formal prool 
of a document not objected to at the earliest opportu¬ 
nity will not be allowed to disturb the decision of the 
Court in final appeal. 134 Ind. Cas. 770 (•) == 3 '- e 
P.L.R- 470. 

-S. X15—Acquiescence Omission to raise objec¬ 
tion in trial Court. 

Where secondary evidence is wrongly admitted with¬ 
out producing the original, but no objection is raised 
in the trial Court, the evidence admitted cannot be 
objected to in appeal. A.I.R. 1931 Lah. 722 = 32 P.L.R, 
696=133 Ind. Cas. 874 (2). 

——S. H5— Acquiescence —Amalnamas. 

The genuineness of amalnamas which have been 
admitted by the Settlement Officer, without any objec¬ 
tion, cannot be questioned in a subsequent suit, for re¬ 
sumption of the grants. A.I.R. 1931 Pat. 224=12 
P.L.T. 891 = 1 3 1 Ind. Cas. 7 88 * 


-S. X13—Acquiescence and laches—Acquiesce¬ 
nce relates to inaction during performance of act; 
laches refers to delay after the ac»—Acquiescence is 
equivalent to conduct amounting to either release or 
estoppel—Laches to bar a claim must amount to 
waiver, abandonment or acquiescence. 

The word *• acquiescence” is used in two senses some¬ 
times itis used to denote conduct which is evidence of 
an intention, by the party conducting himself, to 
abandon an equitable right; sometimes to denote conduct 
from which another party would be justified in inferring 
such an intention, i.e., it is sometimes employed as 
equivalent to conduct which amounts to a release and 
sometimes as equivalent to conduct which creates an 
estoppel or constitutes a promise, for which the acts of 
the defendant supply a consideration. Acquiescence, 
properly speaking, relates to inaction during the perfor¬ 
mance of an act, laches relates to the delay after the 
act is done ... So to fix acquiescence upon a party it 
should unequivocally appear that he knew the facts up¬ 
on which Uie supposed acquiescence is founded, and to 
which it refers. Laches to bar the plaintiff’s right must 
amount to waiver, abandonment, or acquiescence and 
to raise a presumption of any of these; the evidence of 
conduct must be plain and unambiguous: 20 Bom. 22d 
and 33 Cal. 633, Ref. 

Two circumstances always important in 6uch cases 
are the length of the delay and the nature of the acts 
done during the interval, which might affect either 
party and cause the balance of justice or injustice in 
taking the one course or the other, so far as relates to 
the remedy: 95 Ind. Cas. 636=A.I.R. 1926 Nag. 416 

-S- X15—Acquiescence—Laches—Effect of. 


There is a distinction between a case where the 
acquiescence alleged occurs while the act acquiesced is 
in progress, and another where acquiescence takes place 
after the act has been completed. In the former case 
the acquies cence, is proof of assent. In the latter case’ 
when the act is completed without any knowledge nr 
vvithout any assent on the part of the person whose 
right is infringed the matter must be determined ™ 
very different legal considerations. A right of artinn 
has then vested in him, and mere delay to take ^ 
proceedings to redress the injury cannot, by S 
constitute a bar to such proceedings unless the ddav 

on his part, after he has acquired full knowhow- i V 

affected or altered the po.Uion of his opponent A * 
person cannot be barred of his remedy on th PP g" 0U n d £ 


waiver unless at the time of the alleged waiver he i* 
shown to have been fully cognizant of his right and o 
the facts of the case. 19 C.W.N. 882 = 21 G. L. J. 557 
= 30 Ind. Gas. 161. 

-S. xij — Acquiescence — Laches — Difference 

between. . . 

Where there is a statute of limitations, the objection 
of simple laches docs not apply until the expiration of 
the time allowed by the statute. But acquiescence is a 
different thing, it means more than laches. If a party 
who could object stands by and knowingly permits 
another to incur an expense in doing an act under the 
belief that it would not be objected to and so a kind of 
permission may be said to be given to another to alter 
his position, he is said to acquiesce. 11 Bur. L-T. rso 
=41 Ind. Gas. 722. 

- S. X15—Acquiescence—Quiescence— Estoppel* 

Mere 6 tanding by when one’s rights are infringed 
without in any manner inducing the wrong-doer to 
believe that his act are assented to, is mere quiescence 
and not acquiescence which (latter) alone can bring 
the doctrine of estoppel. 33 Ind. Cas. 762 = 20 G.W.N. 

657 - 

- S. 1x5—Acquiescence— Abandonment— Non- 

user. 

While mere non-user is not sufficient to amount into 
to abandonment, it is a fact to be taken consideration 
with the other fact6 and circumstances of the case; 
and it is from all these facts that the Court has to 
decide, whether or not the clear intention to abandon 
can be inferred or is indicated. 84 Ind. Cas. 1003 = 3 
Bur. L J. 297 = 2 Rang. 534 = A.I.R. 1925 Rang. 137. 




115 —Acquiescence —ADanaonmem o 
by advocate. 

The suit was brought by the sons of the reversioner 
S of the last male owner G, on the death of G’s widow 
M.P., for possession of immoveable property. The last 
made owner died ao years before suit, the widow in 
1896, and the plaintiff’ father, through whom the 
plain tiffs claimed, in 1889. The whole question 
in the case * was one of plaintiffs* father’s rela¬ 
tionship to the last male holder. The defendant was thet 
nephew of the last male holder who took possession of 
the properties on the widows death. The first court 
found that the plaintiffs had proved the pedigrees filed 
by them and gave a decree. On appeal the judicial 
Commissioner held as follows;—“The oral evidence to 
prove the pedigree in the plaint is, in my opinion, of 
as little value as the documentary evidence on which 
the plaintiffs relied and at the hearing of the appeal 
practically no attempt was made to support the nndig 
of the Subordinate Judge. The only contention was 
th«*t, accepting the pedigree filed by the appellant 
Mathura Parshad, the plaintiffs are heirs of G, and 
according to it they are Samanodakas and therefore, 
in the a'bsencc °f other nearer heirs they exclude the 
defendant” and gave a decree for possession of the pro- 
perty on the ground that there were other persons in 
the same degree of relationship to the last male owner. 
Held:(1) that in the circumstances the plaintiffs were 
not, estopped by what happened before the judicial 
ComuiisMoner. C.W.N. 76 dist. (1908) 12 C.W.N. 72* 
-8 C. L.J, 29= 35 Gal. 904. 


Acquiescence—Absence of objection. 

Where a tenant without zamindars’ permission makes 
a grave on the abadi, the mere fact that the servants 
of the zamindar stood by and did not object cannot 
amount to agent’s acquiescence so as to estop zamindar 

J I L mter l er i n g with the grave. 115 Ind. Cas. 628^ 
A.I.R. 1929 All. 386. ' ' 
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--$. 115—Acquiescence. 

Owner standing by and allowing improvement on his 
land is estopped, but where he objects to do 60 by a 
notice, he is not. 97 Ind. Cas. 441 = A I.R. 1927 Cal. 

54- 

-S. 115—Acquiescence—Absence of party. 

No estoppel arises when a person builds a house on 
another’s land in his absence. 94 Ind. Cas. 307 
(Oudh). 

-S. 115—Acquiescence—Acceptance of benefit. 

There is a distinction between performing an award 
and accepting a benefit under an award. When a 
benefit is accepted by a party he may be precluded- 
The acceptance of a benefit even under protest might 
amount to acquiescence. But a party is not precluded 
by estoppel or acquiescence from challenging the validity 
of an award merely because certain payments have been 
made as directed by the award. 121 Ind. Cas. 164 = 
A.I.R. 1930 Sind 195. 

-S- 115—Acquiescence—Acts on one basis. 

Where the conespondence between the parties showed 
that they proceeded on the assumption that the plain¬ 
tiff was entitled to exercise a certain right the defendants 
who have acquiesced in it, were estopped from disputing 
it. 42 Bom. 103=19 Bom. L.R. 813 = 42 Ind. Cas. 882, 

-S. 115—Acquiescence—Principle of ejectment 

—Bar by acquiescence. 

The principle of acquiesence is that a person who 
acts in a fraudulent way to set up his legal rights 
cannot set up those rights. Where a land-lord 6ued to 
eject the defts., and to demolish the house and the 
land-lord had kept quite while the house was built the 
land-lord’s claim was barred by acquiescence. 36 Ind. 
Cas. 1001 (A). 

-S. 115—Acquiescence—Boundary. 

Mere acquiescence in the boundary between certain 
groperties erroneously laid down doe6 not amount to 
estoppel. But if there was a dispute about the boun¬ 
dary and a certain line has been fixed by mutual 
agreement neither party can be allowed to change it. 
12 C.L.J. 378=6 Ind. Ca6. 467. 

-S. 115—Acquiescence—Mere fact that party 

sees building being built is not sufficient—Other 
party must be encouraged to build. 

The mere fact that plaintiffs living in the neighbour 
hood of a factory must have seen it being built by the 
defendant is not sufficient to establish the plea of ac¬ 
quiescence where there is nothing in the evidence indi¬ 
cating that the plaintiffs encouraged the defendants to 
build, tat Ind. Cas. 295=31 P-L-R- 33=A.I.R. 193° 
Lah. 392. 

-S. xi5—Acquiescence—Building on land. 

A holder of an agricultural holding sold his house. 
The purchaser proceeded to erect a substantial pncca 
house. During this period the karinda of the zemindar 
did not make any objection to the transfer or the erec¬ 
tion of the house. The circumstances indicated that 
the karinda must have had knowledge of the purchase 
and construction of the house. 

Held, that the action of the karinda did amount 
to acquiescence on the part of the zemindar. 112 Ind. 
Cal. 609 (AH.). 

-S. X15—Acquiescence—Building on land. 

In 1913 the land-lord contracted to grant a perma¬ 
nent lease in respect of certain land. No formal lease 
was executed under the terms of S. 107, T. P. Act. 
Pursuant to the contract the tenant obtained possession 
of the land and erected permanent and costly struc¬ 
tures thereon. The land-lord was aware of the erection 


of those structures and must have realized that the 
tenant would not have constructed such a building 
unless he was assured of the possession of a permanent 
right in the land. In December, 1918, the land-lord 
gave notice to the tenant of his refusal to specifically 
perform the contract. The land-lord in 1923 brought 
a suit for ejectment against the defendant. 

Held, that the land-lord having allowed the tenant to 
erect structures on his land would not be allowed to 
eject the tenant as he acquiesced in tenants conduct. 

112 Ind. Cas. 865 = 55 Cal. 1090 = 33 C.W.N. 333 = 
A.I.R. 1929 Cal. 101. 

-S. 115—Acquiescence—Plaintiff’s connivance 

at defendant’s building in plaintiff's land—Dcftndants 
having bona fide belief that they possess goed tide 
to the property—Plaintiff’s biinging a declartory suit 
—Plaintiff’s claim cannot be decreed on ground of 
acquiescence—Evidence Act, S. 115. 

Where the defendants built on the plaintiff’s land 
on the bona fide belief that they had a good title to 
the property, the lzuge investment they made being 
evidence of their bona fide belief and where the 
plaintiffs never objected to the infringement upon his 
right though they knew of the mistaken belief of the 
defendants and thus encouraged the defendants m 
their building. 

Held: that when the plaintiff brought a declaratory 
suit, it could not be decreed, the plaintiffs being es¬ 
topped b the doctrine of aquiescence. A.I.R. I 9 2 9 
Oudh 292. 

-S. 115—Acquiescence—Building on land. 

Trespasser building on site of another in spite of 
owner’s protesting—Owner suing for possession after 
two years—He has not acquiesced and is entitled to 

possefgion. 104 Ind. CaF. 565=A,I.R. *927 Nag. 34 • 

_S, 115 ■— Acquiescence — Ryots building on 

waste land without zamindar’s permission cannot 
resist a suit in ejectment against him by zamindar. 

If a raiyat without the permission of the zamindar 
begins to build upon waste land over which he has 
no right to build and completes his construction 
within a few months, the zamindar is not estopped 
from recovering possession of the site on the ground 
that he did not intervene at an earlier stage. Unless 
it could be established that the defendants were making 
constructions under seme bona fide mistake of which 
the plaintiffs were aware and in spite of thtir knowledge 
the plaintiffs deliberately reframed from intervening 
and thereby led the defendants to believe that they 
were right in their estimation, there could be no es¬ 
toppel. No one can by merely trespassing upon the 
land of another and constructing costly building on 
it claim a right to retain possession or to compel 
the owner to receive compensation for the land. 09 

Ind. Cas. 509 = A.I R. 1926 All. 87. 

_S 115— Acquiescence—Stranger deliberately 

building on another’s land — Owner is entitled to re¬ 
cover except under special circumstances amounting to 
his acquiescence—Mere delay in bringing tuit is not 
sufficient to deprive him of his right. 

If a stranger builds deliberately on the land of 
another, the owner is entitled to recover the land, unless 
there are special circumstances amounting to a standing 
by so as to induce the belief that, the owner intended to 
forego his right or to an acquiescence in his building on 
the land. Mere delay in bringing a suit is not in itself 
sufficient to create an equity in favour of the penon 
building so as to deprive the owner of his strict rights. 
94 Ind. Cas. i68=A.I.R. 1926 Lah. 354. 
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-s. T15—Acquiescence—Plaintiff conniving at 

defendant’s building in plaintiff's land cannot pray for 
demolition of the structure—Evidence Act, S. 115. 

If a stranger builds upon the land of A, supposing it 
to be his own and A remains wilfully passive, equity 
will not allow him to profit by the mistake. If a person 
having a right aud seeing another person about to com¬ 
mit or in the course of committing an act, infringing 
upon that right, stands by in such a manner as really to 
induce the person who commits the act and who might 
otherwise have abstained from it, to believe that he 
assents to its being committed, he cannot afterwards be 
heard to complain of the Act. 28 O.C. 114 = 84 Ind. 
Gas. 511=11 O-L.J. 677 = A.I.R. 1925 Oudh 258. 


-S. 115—Acquiescence. 

If a stranger builds upon the land of A, supposing it 
to be his own, and A remains wilfully passive, equity 
will not allow him to profit by the mistake. If a person 
having a right and seeing another person about to com¬ 
mit, or in the course of committing an act infringing 
upon that right, stands by in such a manner as really 
to induce the person who commits the art, and who 
might otherwise have abstained from it, to believe that 
he assents to its being committed, he cannot afterwards 
be heard to complain of the act. 84 Ind. Cas. 511 = 11 
O.L J. 677=28 O.C. 114= A.I.R. 1925 Oudh 258. 


~~ —S. 115—Acquiescence—Owner of land acquies¬ 
cing in stranger’s building on land cannot 

subsequently sue for land—Acquiescence may be imp¬ 
lied—English and Indian la w . 


It is well established law in England that if a strange 
builds on the land of another, although believing it to bi 

u ° wn< i r is enti tled to recover the land will 

the building on it, unless there are special circum 
ttanccs amounting to a standing by s o as to induo 
the belief that the owner intended to forego his righ 
or to an acquiescence in his building on the land 
This is also the law in India with the exception tha 
the party building on the land of another is allows 
to remove the building. 73 Ind. Gas. 187 = A. I. R 
1921 Nag. 1C7. ‘ * *'• 


T~Z S - -Acquiescence Building by tenant c 

land-lord s land—Non-interference by land-lord- 
Acquiet>cence. 9 

Mere abstinence from interference by the own, 
when another ts building on hi. land i„ not ttuffide, 
to constitute acquiescence and to raise an eqnitah 
estoppe but there must also be a mistaken lldief 
the builder that the land was his own. Therefore 
lessee s building on his lessor’s land with the knov 
ledge of the latter’s agent, who ta”e s no acth 
ttop* to prevent such erection does not amount i 
an acquiescence on the part of the lessor Whe 

d n" iSr 


_ . ”5 —Acquiescence —Sale b™ r .l 

Building by alienee—Son’s silence. fathei 

i . vendor’s son stands by. while thi* 1i , 

his father is being built upon by the vendee anH^ 
for possession ii years after the* ena e .and si 

death saying tha? the ,^„a s wi ,hou. °l h ' S - fa,ht 
consideration. Held, the son 0 Ut neceKslt y a 

ground of acquiescence from contesting ^the^ 011 ' 
>77 r.W.R. , 9n = , 2 lTld *he alienati, 


-S. 115—Acquiescence — Building on land— 

Compensation. 

A person knowingly building on another's land cannoi 
claim compensation in an ejectment suit but can be 
allowed to remove the materials unless at the time of 
erection the owner stood by and made no protest. The 
plaintiff is not estopped where no acquiescence on his 
part is proved and the defendant’s act is a clear trespass 
and not an encroachment in the honest belief that the 
land was his. 78 P.YV.R. 1910 = 6 Ind. Cas. 1006. 

-S 115—Acquiescence—Tenant building on land 

—Knowledge of land-lord—Ejectment. 

An under-proprietary tenancy for life without power 
of alienation was granted to a person by a superior 
proprietor. The grantee died, but the superior pro¬ 
prietor did not enforce the reversion but allowed a tres¬ 
passer to assert that title and continue to pay the 
under-proprietary rent. On the faith of the trespasser 
being treated and recognised as an under-proprietor he 
did acts which were to the advantage of the superior 
proprietor. Held, the superior proprietor was estopped 
from denying the right of the trespasser to hold the pro¬ 
perty in que»tion as an under proprietor for life with¬ 
out power of alienation. 6. O.L.J. 696=54 Ind. Cas. 
901. 


S. 1*5—Acquiescence—Building on trespassed 
land. 

Where a person builds upon lands on which he has 
trespassed the true owner is under no obligation to 
interfere with such building and the trespasser cannot 
plead that the Owner is estopped' by his acquiscence. 
6. O.LJ. 455 = 53 Ind. Cas, 683. 

~ S * 115 .—Acquiescence—Building on land 

without title—Silence. 

(Wallis, C. J.) If a man builds a house partly 
on Ins neighbour’s land and the neighbour aquies- 
ces. Courts of Equity will interfere to prevent 
him irorn disturbing the house when completely 
finished. (Seshagiri Aiyar, J.)—The princplrsof 
equitable estoppel can apply to only executory 
contracts and not to executed contracts. Where 
title can be acquired only in a particular way 
there is no room for the application of the doctrine 

° £ . °? Pe . K S ‘ 1,5 of ‘he Evidence Act does 
n i» ai l Py to Cas °s where two parties exchange 
p o s by means of an unregistered agreement and 

y »° n 1 ie £ r °und of non-registration seeks 
get back possession of his land after it had been 

n4-M P Q, n qt b M ur e x? thcr - 30 M.L.J. 1 = 19 MX.T. 
114 — ( 1915 ) M.W.N. 1043 = 32 Ind. Cas. 5 . 

M [ 9 P l r JSeshagiri Aiyar, J. upheld in 40 
Mad. 1134-33 M.L.J. 253 = 43 Ind. Cas. 138 .] 

* i t J^rr A< j qu 1 iescence -^Trespasser building 
of > °defect ) iv^ I ti S tle? nd Bu ^^ n S with knowledge 

w£h n .W Ca j n . iT ? sist , on having back his land 
haH ; a L th f ^Xtional value which a stranger 
n . m P ru dently added to it knowing that he is 
: h ;^n er - 0917 ) P.H.C.C. 273 = 2 Pat.L.W. 
133-2 Pat.L.J. 600 = 41 Ind. Cas. 175 . 


Acquiescence ~Land-lord and tenant 
—Building on Land-lord’s land. 

An abstinence from interference on the part of 
l e » ? wner , land, upon which another man is 
dui amg, does not arise as equitable estoppel 
against him In order to estop the owner it must 

S besides his abstinence there was 

a mistaken belief in the builder that the land was 

57 -°l'qn 8 P A 0 ?A e ; r tf* nol A. 496 , P. C. foil. 6 A.L.J. 
?> 7 - 19 Q 8 A.W.N. 282=1 Ind. Cas. 821 , 
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— —S. 115— Acquiescence—Bona fide belief. 

To determine whether the land-lord is estopped 
by reason of the principle of acquiescence the real 
issue to be kept in mind is whether the person who 
acted in contravention of his right had a bona fide 
belief or not that he did possess the right to erect 

the building. .... ... ... • 

Where the wajib-ul-arz contained the prohibi¬ 
tion against building a new building without the 
permission of the zemindar, . 

Held, that such a clause may honestly be inter¬ 
preted not to preclude the alteration of a kad cha 
mosque into a pukka one. 101 Ind. Cas. 630 — 
A.I.R. 1927 All. 544 . 

-S. 115 —Conduct—Acquiescence—Company- 

Shareholder taking part in meetings of com¬ 
pany—Estopped from objecting to director s 
authority to act on behalf of company. 

A shareholder who has taken active part in 
general met tings of the company and has joined 
in an annual appointment of the director who has 
acted as such to the knowledge of the shareholders 
without any objection on his part is estopped 
from disputing the validity of his authority to 
act on behalf of the company. 182 P.W'.R. 1915 — 
31 Ind. Cas. 595 . 

- S. 115 —Acquiescence—Erroneous proceed¬ 
ings. . 

If parties consent to a course not strictly in 
accordance with the procedure prescribed by the 
rules aud take no objection to it» they are not 
entitled to turn round afterwards and seek to 
get some benefit from the failure to abide by the 
procedure in the same way as if they had objected 
at the start or if they had no notice of it* 4 Pat. 
L.J. 347 = 51 Ind. Cas. 881 . 

— —S. 115 —Defence of acquiescence explained 
and enunciated. 

Before any one can acquiesce in another’s act he 
must know what that act is. No one can acquiesce 
in a fraud till he knows that there has been a 
fraud or in a violation of his right till he knows 
that his rights have been violated and in what 
way. Persons cannot be said to acquiesce in the 
claims of others unless they are fully cognisant 
of their right to dispute them. But it is not 
necessary that the plaintiff should have known 
the exact relief to which he was entitled; it is 
enough that he knew the facts constituting his 
title to relief. The ground for admitting the 
defence of acquiescence or laches according 
to the doctrine of the English Courts of 
Equity is that a plaintiff in equity is bound 
to prosecute his claim without undue delay. 
Where however there is, as in India, a statutory 
time limit to all conceivable kinds of action, the 
plaintiff is entiled to the full statutory period be¬ 
fore his claim becomes unenforceable. Besides, 
even if in such cases the defence of laches were 
admissible the defendants would have to show 
that they had suffered a change of position by 
reason of the plaintiff's laches in which it would 
not be reasonable to ?llow him to assert his right. 
122 Ind. Cas. 37=30 M. L. W. 898 =A.I.R. 1930 
Mad. 364 . 

——S. 115 —Acquiescence — Essentials—Effect 
of fraud. 

Acquiescence is only a form of an estoppel and 
it is of the essence of the acquiescence that the 
party acquiescing should be aware pf and by words 


and conduct represent that he assents to what is a 
violation of his rights, and that the person to whom 
such representation is made, should be ignorant of 
the other party’s right, and should have been 
deluded by the representation into thinking, that 
his wrongful action was assented to by the other 
party. Where there is fraud there is no room for 
the doctrine of acquiescence. 129 Ind. Cas. 612= 
A.I.R. 1930 Cal. 678. 

-S. 115 —Acquiescence —Essentials—Where 

defendants do not make mistake as to their 
legal rights there is no acquiescence. 

In case of acquiescence the onus is on the defen¬ 
dants to show (1) that they made a mistake as to 
their legal rights, (2) that they had expended money 
on the faith of that belief, (3) that the plaintiff 
knew of the existence of his own rig lit which was 
inconsistent with the rights claimed by the defen¬ 
dants, (4) that the plaintiff knew of the defen¬ 
dants’ mistaken belief in his rights and 65) that 
the plaintiff must have encouraged the defendants 
in their expenditure of money directly or by 
abstaining from asserting his legal right. Where 
therefore the necessary elements are lacking and 
there is no evidence that the defendants made a 
mistake as to their legal rights, there can be no 
acquiescence: All. 324, Ref. A.T-R. 1929 All. 877. 

-S. 115 —Acquiescence—Essential elements 

of—Assertion of right—Knowledge. 

Where acquiescence is pleaded in bar of a claim 
it must be shown that the person acquiescing was 
aware of the matter in which he acquiesced arui 
of the effect of such acquiescence. 3 Bat. L.l. 

653 = 65 Ind. Cas. 882 = A.I.R. 1922 Pat. 619. 

-S. 115 —Acquiescence—Essentials of. 

Two things are required to raise the equity ot 
acquiescence:—(1) the person spending the money 
supposed himself to be building on his own land, 
(2) the real owner at the time of expenditure knows 
the land belongs to him and not to the person ex¬ 
pending the money in the belief that he is t ie 
owner. 35 Bom. 182=9 Ind. Cas. 765 = 13 Bom. 
L.R. 92. 

_S. 115—Acquiescence — Fraud—Application 

of acquiescence as bar to exercise of man s 
legal rights — Principle guiding Court en u n- 

"The'acquiescence which will depreive a man of 
his legal rights must amount to fraud. A ma s 
not to be deprived of his legal rights unless he has 
acted in such a way as would make it fraudulen 
for him to set up those rights. The e^men^tso ^ 
rfmiisites necessary to constitute fraud ot 

descnpt"n are fnthe first Place that the pla.nt.ff 

must have made a mistake as to his legal rights. 
Secondly the plaintiff must have expended some 
money or must have done some act not necessarily 
on ?he defendant’s land) on the faith of his mis¬ 
taken belief- Thirdly, the defendant, the possessor 
of the legal right must know of the existence of 
his own right which isi ..consistent with the ri„ht 
claimed by the plaintiff. If he does not know of 
it h?is in the same position as the plaintiff, and 
.Up doctrine of acquiescence is founded upon 
conduct with a knowledge of your legal rights. 
Fourthly, the defendant, the possessor of the legal 
right must know of the plaintiff s mistaken belief 
of his rights. If he does not, there is nothing 
which calls upon him to assert his own rights. 
Lastly, the defendant, the possessor of the legal 
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right must have encouraged the plaintiff in his 
expenditure of money or in the other acts which 
he has done either directly or by abstaining from 
asserting his legal right. Where all these elements 
exist, there is fraud of such a nature as will 
entitle the Court to restrain the possessor of the 
legal right from exercising it, but nothing short 

of this will do. 122 Ind. Cas. 774=7 O.W.N. 
271 = 14 R. D. 119 = A.T.R. 1930 Oudh 235 . 

-S. 115 —Acquiescence — Fraud — Acquies¬ 
cence which will deprive a man of his legal 
rights must amount to fraud—Elements neces¬ 
sary to constitute fraud explained. 

Acquiescence which will deprive a man of his 
legal rights must amount to fraud and the 
elements necessary to constitute such a fraud are: 
(1) the party pleading acquiescence must have 
made a mistake as to his legal rights; (2) he must 
have expended some money or done some aict on 
the faith of his mistaken belief: ( 3 ) the party 
possessing the legal right must know the existence 
of his own right which is inconsistent with the 
right claimed by the other; and (4) he must know 
of that other’s mistaken belief of his rights and 
he must have encouraged that other in his expendi¬ 
ture mone y or in the other acts done by him. 
When all these elements exist, there is fraud of 
of such a nature that it will entitle the Court to 
restrain the possessor of the legal rights from 
exerc^ing it: 110 Ind. Cas. 569 =A.I.R. 1928 Oudh. 
470 . 


with the right claimed by the plaintiff, If he does, 
not know of it he is. in the same position as the 
plaintiff, as, the doctrine of acquiescence is found¬ 
ed upon conduct with a knowledge of one’s legal 
rights. Fourthly, the defendant, the possessor of 
the legal rights, must know of the plaintiff’s mis¬ 
taken belief of his rights. If he does not, there is 
nothing which calls upon him to assert his own 
rights. Lastly, the defendant, the possessor of the 
legal right, must have encouraged the plaintiff in 
his expenditure of money or in the other acts 
which he has done, either directly or by abstain¬ 
ing from asserting his legal right. Where all these 
elements exist there is fraud of such a nature as 
will entitle the Court to restrain the possessor of 
the legal right from exercising it. but nothing short 
of this will do. 92 Ind. Cas. 1017=48 All, 353 = 
24 A.L. J. 355 = A.I.R. 1926 All. 324 . 

-S. 115 —Acquiescence—Grant. 

Where an heir of the grantee enters into posses¬ 
sion of the grant after the death of the grantee 
and the grantor accepts rent from him, the mere 
acceptance of rent by the grantor should not con¬ 
stitute the heir anything more than a mere tenant- 
at-will. 

The mere assertion of a jagirdari right acquiesc¬ 
ed in by the superior landlord cannot be taken to 
import a claim or an acknowledgment of a larger 
interest than that of a life-estate. 70 Ind. Cas. 232 
= 1921 P.H.C.C. 369 =A.I.R. 1921 Pat. 218 . 


-S. 115 —Acquiescence. 

The acquiescence, which would deprive a man of 
legal rights, must amount to fraud. 99 Ind. Cas. 
894=8 L.R.A. Rev. 155 = .A.I.R. 1927 Oudh 135 . 

—- S. 115 Acquiescence to be successfully 
pleaded, must amount to fraud. 

The acquiescence which will deprive a man of 
his legal rights must amount to fraud. A man is 
not to be deprived of his legal rights unless he 
has acted in such a way as would make it fraudu- 
lentforhim to set up those rights: Willmott v. 

AN 32 $’. Foil. 15 Ch - D - 96 and A I R - 1926 

f. a . ct the Plaintiff raised no objection 
when the building was constructed by the defen¬ 
dant and that there was long delay on her part in 
enforcing her rights, if any, in respect of the land 
in dispute, is not sufficient to establish acquies¬ 
cence when the defendant has never alleged that 
he had acted in the bona fide belief that hi 
acting within his rights. 99 Tnd. Cas. 255-3 O uTw 
Sup. 282 = A.I.R. 1927 Oudh 66. O.W.N. 

S. 115 —Acquiescence to act as estnnoei 
must, be fraudulent—Elements* rendering P an 
acquiescence fraudulent indicated. g an 

The acquiescence which will deprive a man 

r « hts must amount to fraud A man £ 
not to be deprived of his legal rights unless he hac 
acted in such a way as would make it fra,irl.,i 

some money or must have done , ded 

necessarily upon the defendant’s LndHn 

«• *& '•S iitS 1 ' 

I 


•S. 115—Acquiescence. 

One co-sharer granting lease for planting-grove 
—Tenant planting grove—Other co-sharers suing 
for injunction and possession—Defence of acquies¬ 
cence Defendant should prove his bona fide belief 
in his valid right and plaintiff's deliberate 
abstinence from preventing defendant from spend- 

« Ind. Gas. 705 = 8 O.L-J. 474 = A.I.R. 
1921 Oudh 231. 

— “ 7 ^. 115—Acquiescence. 

The defendants having been granted a user of 
certain land for certain purposes, used it for 
purposes other than the purpose for which it had 

Deen granted, by digging a baoli which was used 
by the public. 

Held, there was no question of the owner stand 1 
ing by watching the construction of the baoli being 

a i pe , rson w * 1 ° was under a mistaken belief 
i i j the land was his own property, in order to 
gain an advantage. The defendants could not have 
blieved that the land was their own property and 
there was nothing to show that the plaintiffs had 

nr^ Sl J 1,S vo r r m i >t, ^ e in ahsf aining at the time from 
protest. 70 Ind. Cas. 836=A.I.R. 1923 All. 11. 

Widow 1 ’s 5 ac ACqUieSCence ~Hi n du reversioner— 

rhanap'^ OW allowed an occupancy tenant to ex- 
occunL^v e ° f h, s ,°?cupancy fields with a non- 
collJtfr^? °?Vu who was one of the 

dH «? ?- f Iast male hoIder and a lambardar 

seal tn* f? bject , to the exchange but affixed his 

mutation , patwari > report at the time of 
mutation. Subsequently the occupancy tenants 

under tb C11 ,n u the fieId obtained by him 
obierf Q 16 exchan se but the plaintiff did not 
derlaro*i« X a *ter the exhange he sued for a 

hfs retlr ” that the exc hange would n 0 t affect 
havinl a ^°" ary r«« ht - Held, that the plaintiff 
g cquieseed ip the exchange and haVU>§> 
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failed to object to the sinking of the well was 
estopped from objecting to tke exchange. 2 

U.P.L.R. (L) 105 = 56 Ind Cas. 874. 

— — S. 115—Acquiescence—Hindu Law — Son’s 
liability to pay father’s debts—Improper debts. 

The mere fact that during the father’s time the 
son did not raise any objection to the execution of 
a decree obtained against the father for a tort 
committed by the father against the ancestral 
estate in the hands of the father cannot estop 
the son from raising the question of his non-liabi¬ 
lity to satisfy the debt after the father is dead. 
(1908) 10 Bom. L.R. 297 = 32 Bom. 348. 

— —S, 115—Acquiescence — Illegal transfer— 
Acquiescence by occupancy tenant in illegal 
transfer does not affect his heir to get rights 
after his death. 

H, an occupancy tenant transferred his bhlding 
to D. On H’s death P brought a suit for posses¬ 
sion against D. P contended that the deed of 
transfer executed by H was sale-deed and as such 
the sale was void, while D said that it was 
a perpetual lease and also put up pica of adverse 
possession, namely that P had rot proved posses¬ 
sion within 12 years. 

Held, P had no right until the death of H and 
as soon as H died P took every course to assert 
his right. P was not bound by the acquiescence 
of H for period of twelve years in his own illegal 
transfer. 7 O.W.N. 438 = 123 Ind. Cas. 53 = 14 R.D. 
190=A.I.R. 1930 Oudh 300. 

— —S. 115—Acquiescence—Knowledge of owner 
—Knowledge on the part of the person to be 
estopped not proved—Doctrine of acquiescence 
does not apply. 

Where the defendants regarded through mistake 
certain land to be their own and partitioned it 
among themselves and tfeere was no evidence to 
the effect that the plaintiff knew that the defen¬ 
dants were partitioning his land as theirs and the 
plaintiff kept silent knowing that the defendants 
were likely to be prejudiced by the partition and 
by a subsequent claim on the part of the plaintiff, 
the plaintiff has done nothing and is not estopped 
from setting up his title and possession to the land 
by the principle of acquiescenoe. 97 Tnd. Cas. 268 
= 8 L.R.A. Rev. 6=A.I.R. 1926 All. 721. 

-S.115—Acquiescence—Knowledge of facts 

essential—Pre-emption. 

In a pre-emption suit if estoppel by acquiescence 
a8 distinct from that by the prescribed notice is 
pleaded, it must be proved that the pre-emptor had 
full knowledge of what was going on and not 
merely the knowledge that there was a proposal 
to sell the property to some one or another for 
a certain price. 22 O.C. 323=54 Ind. Cas. 520. 

-S. 115—Acquiescence—Knowledge of right 

essential. 

To raise a plea of estoppel by acquiescence it 
must be proved that the party sought to be esptop- 
ped was aware of his right and with such know¬ 
ledge acquiesced in their invasion by the opposite 
party. 40 Mad. 1134= 33 M.L. J. 252=6 L.W. 300 
=22 M-L.T. 173=43 Ind. Cas. 138=(1917) M.W.N. 
757. 

-8.115—Acquiescence—Knowledge essential. 

The mere fact that the accounts of the Adminis¬ 
trator pendente lite yrere passed and the plaintiff 
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raised no objection, would not operate as an 
estoppel. Acquiescence cannot be imputed where 
there is no evidence that the plaintiff knew the 
facts as represented to be incorrect or that he did 
not rely on the representation. 41 Cal. 771 = 18 
C.W.N. 631=26 Ind. Cas. 284 . 

-S. 115 —Acquiescence—Knowledge of tran¬ 
saction—Estoppel. 

In a suit by a reversioner for recovery of pro¬ 
perties alienated by his father it was found that 
he was aware of the sale, that he was present at 
the time of its execution and registration and that 
he took no steps to question the sale for more 
than 11 years. Held, that there was an estoppel 
by title barring the plaintiff’s claim. 49 Ind- Cas. 
391 (Lah.). 

-S. 115 —Acquiescence—Landlord and tenant 

—Dihdari lands—Suit by superior proprietor. 

Where a dihdar has been to the knowledge of 
the previous superior proprietors of the village in 
which the suit plots were situated, enjoying and 
mortgaging his dihdari rights for more than 12 
years prior to the suit, the present superior 
proprietor cannot question the dihdar’s under 
proprietary rights. 19 O.C. 27=35 Ind. Cas. 441 . 

-S. 115 —Acquiescence—Long silence—Ag¬ 
reement—Property divided in pursuance of— 
Sons of a party to agreement. 

Where the sons of the cousin of S contested the 
validity of an arrangement by which . the property 
of S was divided between the cousins and his 
daughters, and the parties remained in possession 
for over 14 years under the arrangement, 

Held, having been in possession for 14 years 
after their father’s death who was a party to the 
agreement, the sons were estopped. 40 All. 487 , 
Foil. 71 Ind. Cas. 405 = 21 A.L.J. 140 = 45 All- 
277=4 L.R.A. (Civ.) 105 = A.I.R. 1923 All. 204 . 

-S. 115 —Acquiescence—Long silence. 

Where a co-parcener has alienated joint pro¬ 
perty and the alienee improves the same by making 
heavy expenditure, the other co-parceners cannot 
impeach the sale if they stand by for a long time 
and allow without objection the expenditure to 
be made bv the alienee. 177 P.W. R. 1911 and 
13 Bom. L.R. 162 , Foil. 64 Ind. Cas. 520=2 Lah. 
258=10 P.L.R. 1922 =A.I.R. 1921 Lah. 110 . 

-S. II5—Acquiescence—Long time—Voidable 

transaction. 

A person may by his conduct or acquiescence 
make a transaction impeachable by him unimpea¬ 
chable after a lapse of time- 18 Ind. Cas. 805 
(Cal.). 

_S. 115 —Acquiescence —Long silence—Appli¬ 
cability of doctrine—.Position of the parties— 
Government. 

The position of the Government differs from that 
of a private owner and a period of abstinence 
from suit which would be excessive in a private 
owner is not excessive in the case of Government 
and would not create an equity in the private owner. 
The Government bas the option of making the 
defendant, remove the materials of his building 
on paying compensation for the value of the 

buildings. 6 Q P.R. 1913 = 113 P.L.R. 1913 = 18 Ind. 
Cas. 799=112 P.W.R. 1913. 
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-S. 115—Acquiescence—Master and servant— 

Liability. 

When the British Indian Rupees were substituted 
for Baroda Babashai rupees the Government 
undertook to accept genuine Babashai rupees at 
the rate of 100 British Indian for 130 Babashai- 
The defendant shroffs were employed at the 
treasuries to scrutinize the coins and to pass only 
genuine Babashai. They passed, however, a 
number of Shikkai coins as genuine Babashais and 
the mint officers kept and used these Shikkais for 
Government. The Secretary of State sued the 
defendants for the damages for the loss caused 
to Government bv passing of the Shikkai rupees 
as Babashais. The fact that the Government kept 
and had the benefit of Shikkai rupees by itself 
raises no presumption of either estoppel, or 
acquiescence, or ratification. That ratification and 
acquiescence mean a fuM knowledge of the facts. 
35 Bom. 12 = 12 Bom. L.R. 769 = 7 Ind. Cas. 968. 

-S. 115—Acquiescence—Mines—Working of, 

by co-sharer. 

Where a co-sharer knowing that a lessee from 
another sharer was spending large sums of money 
to develop the mine, did not promptly come in 
with his claim for an account of the profits his 
claim after long time could be barred by acquies¬ 
cence. 22 C.W.N. 441 =44 Ind. Cas. 297. 


-S. 115—Acquiescence—Mortgage by mana¬ 
ger of joint estate—Appointment of the 
manager subsequently declared illegal, effect 
of—Validity of actions of such manager, when 
for the benefit of estate—Acquiescence of 
major co-sharer—Non-liability of the minor’s 
estate. 

Where a person agrees to the appointment of a 
manager of his estate and that of a minor co-sharer 
of his, of whom he himself was the duly 
appointed guardian, and when such manager 
borrows money on the security of the joint estate 
for the purpose of paying off the liabilities of such 
person; Held, that, although the appointment of 
the manager was not lawfully made and his 
actions cannot affect the estate of the minor 
co-sharer, the major co-sharer cannot be heard to 
repudiate the action of a manager, to whose 
appointment # he fully agreed, in some of which 
he himself joined, and by which be only was 
benefited.. The estate of the major co-sharer must 
be held liable for the debt incurred by such 
manager for its benefit. (1906) 3 C.L.J. 537. 


~ S. 115—Acquiescence—Mortgage—Redemj 
tion Subsequent conduct and understand^ 

Where a contract entered into by the mor'gag< 
and mortgagee, subsequent to the mortgage, I 
sell the lands to the mortgagee was solely due 
the erroneous view of both parties about 
jahan lahan clause in the mortgage deed and 1 
the consequence of any transaction independent 
the mortgage- Held, that the conduct and unde 
standing of the mortgagor that the mortgage 
irredeemable cannot amount to any arquiescen 
or estoppel and that be is entitled to redepi 

14 I.A. 78 foil. (1903) 5 Bom. L.R.140=27 B.2S 


-S. 115—Acquiescence under mistake. 

From 1830 to 1890 a zaraindari had been tnanag 

nVe h % ? ?Urt °. f Wards- During the whole or 
part of bis period the Court of Wards work 
the forest of the Mafias (certain hill tracts to t 


* 

north of the zamindari) for the benefit of the 
zamindari in the mistaken belief that it belonged to 
the zamindar and other Government officials 
acquiesced therein. The Government official,, 
under the same mistake also, encouraged the 
expenditure of the zamindari funds upon the 
making of roads in the Maliahs. But on the first 
occasion, when a claim of ownership was distinctly 
put forward by the zamindar, it was repudiated' 
by Government. Held, that these facts did not 
estop the Government from claiming ownership of 

the Malias. (1905) 1 C.L.J. 460=9 C.W.N. 553= , 
28 M. 130=32 I.A. 53 (P.C-). 

-S. 115 — Acquiescence — Mortgage deed 

provision in for increased interest in case of 
dispossession—Acquiescence of mortgagee in 
part—performance—Redemption without pay¬ 
ment of interest. ( 

Where the mortgagors covenanted that “we 
shall pay the whole mortgage-debt in a lump on 
Baisakh 16th of any year and we shall pay the money 
out of our own pocket and if there is any defect 
in the mortgaged property or in the mortgagee’s 
possession thereof then we, the executants, will 
pay the principal with interest at 2 per cent, per 
mensem and besides this, damages and penalties” 
and possession was not obtained by the mortgagee 
of a portion of the mortgaged property for a 
certain period and in the subsequent suit for 
redemption the mortgagee claimed interest for the 
period during which he had been out of posses¬ 
sion: Held, that by reason of his acquiescence 
the mortgagee was not entitled to claim interest 
in respect of that period during which he had not 
obtained possession of a portion of the mortgaged 
property—Jhunku Singh v. Cbatkan Singh.— 
(Stanley C J., Banerji J.) (1909) 6 A.L.J. 247. 

31 A. 325=2 Ind. Cas. 221. 


-S. 115—Acquiescence—Period of. 

Widow making gift of her deceased husband’s 
property to her daughter and daughter’s husband 
jointly-—Daughter acquiescing for less than 12 
years in the position that her husband was 
co-owner of that property does not constitute 
estoppel so as to deprive her reversionary right. 

43 Mad.849.Appr. 119 Ind. Cas. 152 = A.I.R. 1929 
Mad. 467. 


how 


plaintiff in sale—Mahomedan law, 
applicable to cases between Hindus. 

A, who held a mortgage of a share in village 
K, purchased the mortgaged property from his 
mortgagors. At the time when the sale was 
concluded part of the consideration was left 
with the vendee to be paid to C who was in posses¬ 
sion of the property sold as a usufructuary mo r t" 
ij afterwards sued to pre-empt the Sale to 
A. Held, that the acceptance by C of the r money 
due in respect of bis usufructuary mortgage did 
not prevent him from maintaining a suit for 
pre-emption Q f the same property. 2 A.L.J. 145 and 
I.L.R.9A. 234 ref. to. Held, also, that in a suit 
tor pre-emption between Hindus, based upon a 

wajib-ul-arz, the principles of Mahomedan law can 

only be referred to by way of analogy, and when 
those principles may be taken as consistent witn 

justice, equity and good conscience.*’ ThfJ 
cannot be referred to where there exists on the 
Statute Book substantive law applicable to 
point in issue. 1907 A.W.N. 88=4 A.LJ. 
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—S. 115 — Acquiescence —Proof of. 

In order to sustain a plea of acquiescence and 
to raise the bar of an equitable estoppel, it is in¬ 
cumbent upon the party relying pn it to show that 
the conduct of the owner whether consisting in 
abstinence from interfering or in active interven¬ 
tion, was sufficient to justify the legal inference 
that he had by plain implication, contracted that 
the right of occupation under which the other 
party originally obtained possession of the land, 
should be changed into a perpetual right of occu¬ 
pation. 100 Ind. Cas. 855 = A.I.R. 1927 Nag. 180. 

" 7 —S. 115— Acquiescence — Time of—Distinc¬ 
tion between acquiescence when the act is in 
progress and acquiescence after the act is 
done, indicated. 

Acquiescence by the land-lord is a question of 
legal inference drawn from the facts found. 

There is a distinction between a case where the 
acquiescence allowed occurs while the act ac¬ 
quiesced in, is in progress, ar.d another, where the 
acquiescence takes phee after the act has been 
completed. In the former case, the acquiescence 
is acquiescence under such circumstances that 
assent may be reasonably inferred from it. In the 
latter case, when the act is completed without any 
knowledge or without any assent on the part of 
the person whose right is infringed, the matter 
must be determined on very different legal con¬ 
siderations. A right of action has been vested in 
him, and mere delay to take legal proceeding to 
redress the injury cannot, by itself, constitute a 
bar to such proceedings, unless the delay on his 
part, after he has acquired full knowledge has 
affected or altered the pos : tion of his opponent. 
100 Ind. Cas. 855 = A.I.R. 1927 Nag. 180. 


-S. 115—Acquiescence—What constitutes. 

To constitute acquiescence ( 1 ) the tenant must 
have made a mistake as to his legal rights; ( 2 ) he 
must have expended some money or must have 
done an act on the faith of such mistaken belief; 
(3) the landlord, the possessor of the legal right 
must know of the existence of his own right which 
JS inconsistent with the right claimed by thk 
tenant; (4) the land-lord must know of the tenant’s 
mistaken belief on his rights; and ( 5 ) the land-lord 
must have encouraged the tenant in his expendi¬ 
ture of money or in other acts which he has done, 
either directly or by abstaining from asserting his 
legal right. 114 Ind. Cas. 70=A.1.R. 1929 Lah. 
625. 


S.ll 5 —Acquiescence — Words or conduct 
may amount to—Limitation Act, Art. 85. 

Words or conduct may amount to acquiescence 

as to the correctm ss of an account and may even 

operate as a settlement: 7 Bom. L.R. 151, Foil. 

?? 375=102 Ind. Cas. 225 = A.I.R. 1927 

ilom. 225 . 

C , qu 1 e8 , ce .nce — What constitutes—It 
knowledge of a person»s rights— 
A y 8 b ° na f,des “ In absence of either, 

^-° C8 not must amount to 

fraud to deprive a person of his rights. 

Acquiescence implies that the person who is said 
to have acquiesced did so with knowledge of his 
I 1 ?, f °*her person acted in the bona fide 

belief that he was acting within his rights. The 
at>«enc* ^tber & the«e elements makes the 


doctrine inapplicable, The acquiescence, which 
will deprive a man of his legal rights, must 
atoount to fraud. 99 Ind. Cas. 199 = A.I.R. 1927 
Oudh 89. 

-S. 115—Acquiescence — What constitutes— 

To create estoppel by conduct, other party 
must have been led away by the conduct. 

If a stranger begins to build on land supposing 
■ it to be his own, and the real owner, perceiving his 
mistake, abstains from setting him right, and leaves 
him to persevere in his error, a Court of Equity 
will not afterwards allow the real owner to assert 
his title to the land. 14 W. R. 926, Foil. 

Per Venkatasubba Rao, J. — To create an 
estoppel the declaration, act or omission must be 
of an unequivocal and unambiguous character. 
The essence of estoppel is that the conduct of the 
other party is the cause of the action of the person 
invoking the estoppel; and if the act is the result 
of the reliance upon the representation mere 
forbidding the act will not prevent the estoppel. 
96 Ind. Cas. 915 = A.I.R. 1926 Mad. 1052. 

-S. 115—Acquiescence. 

A mere delay in filing a suit does not per se 
constitute acquiescence. 1 A 11. 82, Foil. 105 Ind. 
Cas. 286 = A.I.R. 1927 Nag. 400. 

-S. 115 — Acquiescence — What constitutes 

—Delay—Whether amounts to. 

Mere delay in suing does not amount to a proof 
of acquiescence. 69 Ind. Cas. 519=3 U.P.L.R. 
(Lah.) 24. 

-S. 115—Acquiescence—Elements necessary 

to constitute—Lessor and lessee—Trees. 

For a defence of acquiescence to be successful 
it is necessary that the deft, should have acted 
in good faith believing that he had a valid -lease 
and was entitled to plant the trees and that the 
plaintiffs knowing that he was under this mis¬ 
taken belief should have abstained from doing 
anything to prevent his spending money in plant¬ 
ing the trees. 8 O.L.J. 474 = 65 Ind. Cas. 705. 

- S. II 5 —Acquiescence—What constitutes. 

If a party having a right, stands by and secs 
another dealing with the property in a manner 
inconsistent with that right, and makes no objection 
while the act is in progress, he cannot afterwards 
complain. Duke of Leeds v. Lord Amerst, 

2 P. 124, Foil. 

But acquiescence cannot rehabilitate or render 
valid a transaction which ultra vires and illegal. 
Further, estoppel by acquiescence connotes, among 
othes things, that the person estopped in effect 
has represented to the person who is infringing his 
right that he is not entitled to complain that his 
right is being invaded, and that the party relying 
upon this representation has altered his position 
to his detriment under a mistaken impression that 
he was legally just-fied in acting as he had done. 
89 Ind. Cas. 804 = 52 Cal. 748 = 29 C.W.N. 931 = 

A.I.R. 1925 Cal. 1107. 

0 

- S. 115—Acquiescence —What constitutes— 

Person interested in preventing act, acquiesc¬ 
ing therein will be estopped. 

Generally speaking, if a party havipg an interest 
to prevent an act being done has full notice of its 
having been done and acquiesces in it so as to in¬ 
duce a reasonable belief that he consents to it, and 
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the position of others is altered by their giving 
credit to his sincerity, he has no more right to 
challenge the act to their prejudice than he would 
have had if it had been done with his previous 
licence. Though mere acquiescence is not equivalent 
to consent, yet consent need not be by word and 
may be by act, and if consent can be intimated by 
conduct as well as by act it is clear that acquiesc¬ 
ence may, under certain circumstances be taken to 
be consent. 85 Ind. Cas. 540 = A.I.R. 1925 Cal. 993. 


Two brothers, A and B, constituting a joint 
family executed a muchilika by which they 
agreed to appoint a panchayat for effecting a par¬ 
tition of the family properties. It was stated that 
the muchilika was executed in pursuance of the 
will of their father which provided that the pro¬ 
perties were to be divided equally between them 
after excluding the properties which were to be 
transferred in favonr of B. In a suit for partition 
A sought to challenge the transfer in favour of B : 


-S. 115—Acquiescence—What constitutes— 

Person doing a thing in spite of objection can¬ 
not plead acquiescence by other party. 

Defendant encroached upon the Chabutara of 
the plaintiff, aind placed beams on her wall more 
than 6 years ago. Defendant pleaded ownerhip 
and old construction. It was found that he was not 
owner, and that plaintiff had objected to the Muni¬ 
cipal Board sanctioning construction. The Muni¬ 
cipal Board refused to decide the question of title 
and the defendant went on making his construction. 

Held, that there was no acquiescence. 76 Ind. 
Cas. 585 = A.I.R. 1923 All. 452. 

-S. H 5 —Acquiescence—What constitutes. 

Mere acquiescence or absence of interference on 
the part of daughter who claimed a share in the 
property would not amount to an estoppel. 7 O.L.J. 
78 = 55 Ind. Cas. 873. 


——S. 115—Acquiescence—What amounts to. 

Acquiescence in an act while it is in progress 
may amount to consent but not mere inaction after 
the act has been completed. 33 Ind. Cas. 273 = 23 
C.L.J. 82. 


-S. II 5 —Acquiescence—Question of fact. 

Estoppel, like acquiescence, is not a question of 
fact but of legal inference from the facts found. 
To create an estoppel it is not sufficient to find 
that it may well be doubted that the plaintiff would 

j w , a y he did but for the way in 

which the defendant had acted. It must be found 

as a fact that the plaintiff would not have acted in 
the way he did, and that the defendant by his 
declaration, act or omission, intentionally caused 
or permitted another person to believe a thing to 
be true and to act upon such belief.*' (1904) 6 
Bom.L.R. 440=28 B. 440. v 


-S. 115—Acquiescence —When 

toppel. 


creates an es- 


Acquiescence after execution of a deed bi 
third party does not create an estoppel. There j. 

d, ff erence between acquiescence in an 1 
still m progress, and mere submission to it afteJ 
1 as been done, as such submission cannot chan 
the past. 7 Bur. L.T. 88 = 7 L.B.R. 301 = 24 Ind C 


——S. 115—Acquiescence—Mere non-conte 

ing of an adverse title—Presumption. 

It is not the practice 0 f the Courts in India 
press a presumption by acquiescence aga?n St 
■Hindu female in a rival claim fi,. i 


2. Admission. 

r i ’ S * L 1 * Admission under wrong imorcR. 
of law does not bind party—Held on far** < 
document could not operas as estoppel, 


Held, that the muchilika could not estop A 
from challenging the transfer in favour of B. The 
document could not fall within any of the known 
legal positions of election, or ratification or the 
doctrine of approbate and reprobate. Even, an ad¬ 
mission made under a wrong impression of the 
law will not bind a party. A.T.R. 1946 Mad. 398= 
59 M.L.W. 227 = (1946) 1 M.L.J. 310=1946 M.W.N. 
240 = T.L.R. (1946) Mad. 858 = 228 Ind. Cas. 506. 


— 7 “S. 115—Admission—Question of law—Ad¬ 
mission by Counsel. 

An admission made by a lawyer on behalf of his 
client that the parties were governed by custom is 
an admission on question of law and is not, there¬ 
fore. binding on his client. A.I.R. 1945 Lah.336= 
47 P.L.R. 384. 

« 

-S. 115—Admission of facts by Counsel. 

Where certain facts have been admitted by a 
party's Counsel after full dclibaration and the 
case has proceeded practically to its conclusion 
upon the basis of such admission, the party cannot 
be allowed to resile from that admission merely 
on the ground that neither he nor his Counsel 
were, at the tifne the admission was made, fully 
in possession of the facts. A.I.R. 1943 Pat. 327= 
22 Pat. 220=10 B.R. 259=210 Ind. Cas.426. 


--S. 115—Admission in written statement in 

former suit regarding title of co-defendant. 

Where there is an entire absence of evidence in 
the case to show that co-defendants, owing to the 
defendants’ written statement, in the former suit 
making admission regarding the title of the co- 
defendants acted in any way in which they would 
not have acted if this written statement had not 
been filed, the admissions do not operate as estop¬ 
pel. A.I.R. 1040 Rang. 136 = 190 Ind. Cas. 609. 


—S. 115—Admission. 

^ nce age is admitted by the Insurance Co®- 
t “ ere * s n o reason why they should not be 
held to be precluded from disputing the correct¬ 
ness of it unless the admission was procured by 
traud. Fraud of course, vitiates even the most 
solemn transactions but if there is no fraud there 
is no reason why the company should not be held 
bound by the representation made by them to the 
assured that they will not dispute the correctness 
of age admitted by them. A.I.R. 1939 Bom. 161 = 
41 Bom. L.R. 353 = 182 Ind. Cas. 127. 

S. 115— Admission. 

An erroneous statement made by Counsel in the 

^? e °i arguement cannot estop the client fro® 
PT p ^o e A°r^ ct Iesral Position afterwards. 42 

P.L.R 249=A.I.R. 1939 Lah. 303. 


° f lif r ,insurance company that pr 
» 0 age of 45 tp give proof pf his age 
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consideration of proposal by company—Proposer 
above such age furnishing such proof—His age 
admitted as correct by endorsement on policy— 
Company cannot, on maturity of policy, say that 

rw a i§ e B « aS T d T i ^ r ^;oA- I - R - 1938 Cal. 641=42 
C.W.N. 855=I.L.R. ( 1938 ) 2 Cal. 457 = 178 Ind.Cas 


-S. II 5 —Admission. 

A party who has made an admission is at liber¬ 
ty to prove that his admissions were mistaken or 
untrue and is not estopped or concluded by them 
unless another person has been induced by theifl 
to alter his cqndition. 67 C.L-J, 495. 

——S. H5—Admission—Person with knowledge 
of facts admitting wakf nature of property. 

A party cannot be allowed to approbate and 
reprobate. Where a person with full knowledge of 
the facts, in unmistakable terms admitted the 
wakf nature of the house in suit, he cannot sub¬ 
sequently be allowed to resile from that oositinn 

A4.R. 1938 Lah. 686 = 40 P.L.R. 954 = 1 L.R (1938) 
Lah. 704—181 Ind. CaS. 493. 


„ • 5 Admission Counsel's admission on 

point of law, if binding on client. 

Waiving of the objection as to limitation by the 
Counsel does not estop his client from raising the 
same. Counsel s admjssions on a point of law are 

288.°" Him - AJ ’ R - 1938 Lah - 368 = 178 
—S. 115—Admission—Partition. 

Plaintiff suing for declaration of title—No 
application for partition to revenue authorities— 
JNo direction by revenue authorities to bring civil 

™r*7 PfeVI< ? Us 5 dmisslon h y Plaintiff that suil pro¬ 
perty was already partitioned: p 0 

0 J eldl ;*at the principle of estoppel did not 

Sfi'ctais;: 1938 Lah - 202=40 pI r - 524=181 

by~CounseT— admission 

Jd" by'a^ounsefdoes'°not°biml thsp^y °J h '™ 
--S. 115 — Admission. 

written^tatemcnt^Vh^owners^io 1 ' 11 ? * n i Para # ^ ol 

a)so drying his title in sub Sequent paras^ 1 "* 1 ^ bUt 

-s. 115 —Admission. 

ftrS “^a n h?r s 

in written st«^ent!° n ~~ Admittin *' mortgage 

th^rirten e sS^^t W i°miite r d tbf mo f tgagor * l n 

not necessary for the o linHff ° r * tgage ’ lt 13 
certified copy. A.I.R. t l934 0 Lah^ h 898? ntCnt, 0t thc 


-S. 115—Admission. 

An admission in previous suit cannot operate as 

estoppel in a subsequent suit unless the decision 

33 rwVmiS'ri ™ d r n n t,le admission. 
JJ C.w.w. 876-57 Cal. 258=A.I.R. 1930 Cal. 47. 


S. 115 Conduct—Admission. 


a mortgage- 
in the deed 


Admission of liability under decree does not 

debar Court of Wards from challenging decree on 

ground that it was not validly obtained—(Obiter}. 

t 1 7 49= 126 Ind. Cas. 796 = A.T.R. 1930 

Lah. 798. 

-S. 115—Admission. 

Where a person admits execution before the 
Registrar after the document has been explained 
to him, it cannot subsequently be accepted that he 

y. a . s T ,g j° rant °./ nature of the transaction. 
114 Ind. Cas. 568 = 33 C.W.N. 407 = 29 M.LW 
439 = A.I.R. 1929 P.C. 81=56 M.L.J. 511 (P.C). 

-S. 115—Admission, 

Admissions do not operate as estoppel but they 

S^ b V x 4& lned by P ersons making them. A.I.R. 
lvZy Lah. 748. 

——S. 115—Admission. . . 

The admission by a mortgagor in 

deed that the property comprised . w 

belongs to him, in the absence of a strong proof 
on his side that such property was not really his 
when he mortgaged it, concludes the matter against 
him. 99 Ind. Cas. 642=A.I.R. 1927 Lah. 171 

-S. 115—Admission, 

Property purchased at execution sale subject to 
mortgage—Purchaser cannot challenge validity of 
the mortgage in mortgagee's suit. 95 Ind. Cas. 
*563 = A.I.R. 1926-Nag. 446. 

% • • • % 

-r—S. 115—Admission—Deed of further charge 
—Recital of earlier mortgages—Effect. 

Where a co-parcener executes a deed of further 
charge in which he recites earlier mortgage-deeds 
he should be inferred to have admitted their vali¬ 
dity in every respect and he cannot be allowed sub¬ 
sequently to set up that the earlier deeds were fo r 
an excessive rate of interest. The rate of interest 
in any deed cannot be impugned by a co-parcener 
who was himself a party to that deed or must be 
deemed by his statements or conduct to have 
admitted the propriety of the rate. 92 Ind. Cas. 
681 = 13 O.L.J. 396 = A.I.R. 1926 Oudh 306. 

——S. 115—Admission. 

A person is not entitled to give an undertaking 
to a Criminal Court to abstain from certain action 
and to go and file a civil suit for declaration that 
the undertaking given by him was of no effect. 

85 Ind. Cas. 586=A.I.R. 1925 All. 605. 

——S* 115—Admission, 

Partition among co*sharer land-lords—Admission 
that certain lands were rent-free precludes con¬ 
trary contention afterwards. 86 Ind. Cas. 835»29 
C.W.N. 333=A.I.R. 1925 Cal. 635. 

-S. 115—Admission. 

Admission in a different proceeding that one had 
sold the land does not act as estoppel so as to do 
away with the necessity of registering the docu¬ 
ment. 86 Ind. Cas. 205=2 Rang. 459=A. LR. 1925 
Kang* 68# 
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-S. ) 15 —Admission. 

• * m 

Admissions by a Hindu widow that she had 
acquired the property as heir to her husband does 
not necessarily involve the legal inference that she 
was asserting only a limited interest and not her 
absolute right. 42 All. 152 Foil. 74 Ind. Cas. 869 = 
45 All. 729=A.I.R. 1924 All. 88 . 

-S. 115—Admission. 

Admissions in previous compromised suit does 
not estop party from proving the truth. 65 Ind. 
Cas. 368 = A.I.R. 1922 Nag. 67. 


-S. 115—Admissions — Compromise of pre¬ 
vious litigation—Fraud. 

Where in pursuance of a compromise of disputed 
claims the defendant acknowledged the title of the 
plaintiff* they could not set up their fraudulent 
lease from a third person against plaintiff’s interest 
in the land which was admitted and recognised by 
the compromise. 55 Ind. Cas. 463 (Cal.). 

-S. 115—Admissions — Waiver—Knowledge 

of right, 

Where certain properties were not the subject 
gf an arbitration award between the parties but the 
plaintiff subsequently sued for partition. Held, 
that waiver of plaintiff’s right could not be 
inferred from plaintiff’s omission to give evidence 
and explain when and how he came to know that 
the property was joint. In the absence of evidence 
that at the time of the arbitration plaintiff knew 
the property was joint his admission would not 
amount to waiver. Being gratuitous it did not 
create an estoppel. 68 P.R. 1919=52 Ind. Cas. 503. 

-S. 115— Admissions — Former suit — Es¬ 
toppel. 

A person stating in a for-mer suit that an aliena¬ 
tion by him may be treated as sale, does not debar 
him from pleading that it was a mortgage in a 
subsequent suit for pre-emption. 50 Ind. Cas. 
5o4 (Lah.) 


—S. 115—Admissions—Value of evidence. 

A mere admission of the right of one party by 
the other m a previous carse between them does not 
amount to an estoppel though it is a strong, piece 
01 evidence against the person making the admis- 
sion. 68 P.W.R. 1917 = 139 P.L.R. 1917=41 Ind- 
Cas. 283. 


115—Admissions—Estoppel. 

An admission byj X in a deed of compromise of 
the right of Y to enjoy certain property in lieu of 
maintenance does not amount to an inducement to 
third persons that Y has a good title to the land 
so that when X impugns the validity of the com¬ 
promise, a transferee from Y cannot set up the 
admission as estopping X from claiming the 
land. 1 Pat. L.J. 509 = 2 Pat. L.W. 396 = 38 Ind. 
Cas. 343. 

-S. 115—Admissions—Pleader—Trial. 

A party to a suit cannot dispute the correctness 

oHus pleader’s admissron for the purpose of dis- 

Ca n s S, 494 Pr ° 0f - 9 S L R > 220 = 34 Ind. 


* x 5 Admission*—Estoppel,,, lltl! 

. A party or person claiming through another who' ha 
taade a 1 statement in a previous cafe is no t 

ctbe iublequent ca.c from proving that the adm“«i'n i 

* : 'A -ans^l 


that statement was mistaken or untrue unless some other 
perto.i has been induced by them to change his position. 

1 o. L.J. 532 = 26 Ind. Cas. 98 . 

-S- 1 15 — Admission—Conduct — Plaintiff’s ad¬ 
mission of other person in suit for property— 
Effect. 

If a plaintiff who was the nearest heir, allowed other 
heirs to join him in a redemption suit and such heirs 
spent money and actually assisted in prosecuting the 
litigation, the plaintiff could not, after recovering the 
property, assert his superior title as the nearest heir, on 
the principle of estoppel by conduct. 9 Ind. Cas. 415 
(Oudh). 

-S. 115 — Admissions — Deed acknowledging 

possession as servant. 

Admission of the excution of a deed acknowledging 
possession as a se r vant docs not estop the executant 
from denying his possession as servant and proving 
his possession as owner, if he did not obtain posses¬ 
sion under that deed. 4 S.L.R. 80 = 8 Ind. Cas. 215 . 

-S 1x5—Admissions—Effect of. 

The plaintiff brought a suit- for partition against his 
father on the ground that the properties were ancestral; 
the defendant, pleaded that the properties were his self¬ 
acquisitions, the plaintiff, put in evidence certain 
admissions of the defendant that the properties were 
partly ancestral. Held, that the admissions would shift 
the onus of proof from the plaintiff and that the defen¬ 
dant must prove that the properties were his self-acqui- • 
sitions. The admissions do nbt amount to estoppel. 

8 M.L T* 298 = 8 Ind. Cas. 152 . 


-S. 115—Admission—Contract Act, Se. 65, 73. 

.Where, in an application to execute a decree which 
provides for no interest, the decree-holder put in a 
prayer as to the award of interest, and the judgment- 
debtor, accepting his liablity to pay the decretal debt as 
well as interest obtains from time to time adjournment 
from the court to enable him to pay the amount the 
case falls not under estoppel nor contract, but under 
Ss. 65 and 73 of the Contract Act, and the judgment- 
debtor cannot at a later stage of proceedings dispute 
the item of interest and is bound to pay it from the 
date on which he admitted his liability to pay it. • 28 ,B. 
393 = 6 Bom. L.R. 417 . 

S. 115—Admission, effect of—Defendant not a 
party to deed containing admission— Presump¬ 
tion, rebuttable. 


What a party himself admits to be true may reasona¬ 
bly be presumed to be so. When the defendant is no 
party to the deeds containing the admission, there is no 
estoppel, and the party making the admission may give 
evidence to rebut the presumption, but unless and until 
that is satisfactorily done, the fa c t admitted must be 
taken to be established. ( 1906 ) n C.W.N. 3* i:sl 7 
M.L.J. 103 = 4 A.L.J. 102 = 29 A, 184=2 M.L.T. 100 ** 
9 Bom. L. R. 267 — 5 C.L.J. 115 = 34 I.A. 27 , (P.C.). 

' S. X15—“Admission of a thine*’ — 

law—Estoppel:— * ( l 

Held, further, that an admission on a point of lawi» 
not an admission of a “thing” within the meaning of 

1 a t ° f thc Evidence Act. ( 1906 ) A.W.N. ; -ifl 2=*3 

A.L.J. 534. .jnornf>}£i8 naiJnvv ni 
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judgment-debtor for recovery of mortgage amount. 
Per Stanley, C. J. (Burkitt J., dissenting):— 

Where a decree-holder has represented to the 
executing court that the judgment-debtor’s property is 
subject to mortgages and has got liberty to bid for it 
upon such representation he is estopped from denying 
the truth of that representation, and must make it good 
to the best of his ability, that is, must pay to the 
judgment-debtor the amount of the encumbrances 
represented by him to be subsisting. 1904 A.W.N. 174 = 

1 A.L.J. 435 = 27 A 97 (F. B.). 

-S. 115 —Admission—Withdrawal of. 

A gratuitous admission may be withdrawn unless there 
is some obligation not to withdraw it. ( 1902 ) 2 A.L.J. 
225 . 

3 . Alteration of position. 

-S. 115 —Alteration of position—Approbate and 

Reprobate—Application of doctrine—Judgment-debtor 
not objecting to application for setting aside rent sale 
by sub-ordinate tenant—If estopped from questioning 
subordinate tenancy—B. T. Act, S. 174 . 


-S. 1 15—Alteration of position—Acknowledg¬ 
ment under b. 19 of the Limitation Act by 

delacto guardian oi minor debtor—Latter executing 
subsequent acknowledgment on attaining majority— II 
e -topped form questioning authority of de facto 
guardian. 

Where a de facto guardian of a minor debtor 
executes an acknowledgment on behalf of the latter for 
purposes ol extending limitation under S. 19 of the 
Limitation Act, and the debtor after attaining majority 
subsequently executes another acknowledgment, the 
susbequent acknowledgment does not estop him from 
questioning the authority of the de facto guardian as 
it clearly could not have misled the creditor in receiv¬ 
ing the prior acknowledgment. I. L. R. (1947) Nag. 710 
= A.I.R. 1948 Nag. 293= 1947 N. L. J. 403. 

-S. 115—Alteration of position. 

If the parties have taken up a particular posi¬ 
tion before the Court at one stage of the litigation 
it is not'open to them approbate and reprobate and* 
to resile from that position. l.L.R. ( 1946 ) All 
549=224 Ind. Cas. 278=1946 A.L.J. 234 = 1946 
A.W.R. (H.C.) 209=1946 A.L.W. 286 =A I.R 
1946 All. 436 . 


Where a Judgment debtor whose tenancy right has 
been lost by a rent sale does not object to the claim put 
forward as 6 ub-ordinate tenant by an applicant for 
setting aside the sale under S. 174 , Bengal Tenancy Act, 
.and get the fullest advantage of the result of the proceed¬ 
ing initiated by him, he is estopped from disputing the 
subordinate tenancy in a subsequent suit. The judgment 
debtor has by his conduct induced the applicant under 
S. 174 , Bengal Tenancy Act, to proceed on the basis of 
a particular position deliberately taken up in that 
preceding and he cannot be allowed to approbate and 
reprobate. This conduct on his part may be taken to 
lead to a species of estoppel which may be described to 
be an intermediate one between estoppel by record and 
estoppel in pals. This doctrine applies not only to 
successive stages of the same suit but aUo to suits other 
tham the one in which the position had been taken up. 
A party must not be heard to allege things contradictory 
to each other. The doctrine of approbate and reprobate 
is not applicable in the case where there are clear 
provisions of a statute but applies only to the conduct 
of parties. 85 C. L. J. i 49 =A.I.R. 1950 Gal. 351 . 


*- I . I 5~Al t f r ^ tion of position—Party setting 

Up title in himself in ejectment suit against him and in 
Subsequent title suit by him—Whether precluded from 
Claiming relief under S. 17 of Calcutta Rent Ordinance 
on basis 01 being tenant. 


A Party who repudiates the status of a tenant 2 
sets up full title in himself in an ejectment suit a ga i 
him as well as in a title suit subsequently instituted 
l 8 r J 1( ? t P rcc l“ded from claiming relief under S. 
of the Calcutta Rent Ordinance on the basis of bein, 

u- u 0thing , to P rcvc ut him from try; 
hlghcr t,tlc . in a title suit and fn 
/J ^ *ame tune that in any event he is entit 

ItaCwTST* a ? a . chu ? to the lower status whi 
the Court has found in the ejectment suit. 83 C. L. 

191= A.l.R. 1949 Cal. 686. 

litigant 1 * 5—Alteration of position—Duty 

well-established that a litigant cam 
M°w hot and cold, approbate a 
reprobate either ra the course of the proceedings in t 

.am. .U't or to a different ,uit between thTpartia 
the detriment of hi. opponent. 39 C.LJ. 40 a nd 
I. A. 64 , foil. 53 C.W.tf. 284 . 


-S. 115—Alteration of position—Estoppel- 

Estoppel when comes into play, stated. 

Estoppel can only come into play, if by a party’s 
conduct the other party has changed his position 
in any way to his prejudice or detriment. A.l.R 
1946 Bom, 469=48 Bom.L.R. 313=226 ind. Cas.503*. 

-S. II 5 —Alteration of position. 

One of the essential conditions of the proper 
application of the principle of estoppel is that the 
person to whom the representation has been made 
and on which he has acted, has, as a result, altered 
his former position to his prejudice. A.l.R. 1943 
Sind 177 = I.L.R. (1943) Kar. 227=210 Ind. Cas. 35. 

-S. H 5 — Alteration of position— Mahant 

estopped from claiming oflice for himself— 
Whether can sue in name of idol through 
hmself. 

Where a mahant is estopped from claiming 
the office for himself, he cannot get over that 
estoppel and have it assumed that he was mahant 
by having a suit instituted by the idols through 
himself as mahant. (’35) 62 C- L. J. 153 = 63 Cal. 
326=164 Ind. Cas. 33 . 


-S. 115—Alteration of position —Grantor 

changing his position on representation of 
plaintiff’s ancestor. 

When a grantor changed his position as a result 
of the representation intentionally made by the 
ancestors of the plaintiffs all the conditions 
requisite for an estoppel by conduct under S. 115, 
are satisfied: 

Held, that plaintiffs were estopped from clai¬ 
ming under-proprietary rights. A.f.R. 1935 Oudh 
289=1935 O.W.N. 387 = 1935 R.D. 171 = 11 Luck. 
35 = 154 Ind. Cas. 965. 


-■». 115—nuciauon — A 

claiming by adoption—Adoption invalid 

Although the adoption may be found to be 
invalid the plaintiff who is claiming on the basis 
of adoption is estopoed from disputing the adop¬ 
tion and is precluded from recovering the proper¬ 
ties, though such estoppel will not make the 
invalid adoption a valid one. (’33) 1933 M-W.N, 
U 48 . .. ‘ 


-* lain ll11 
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-S. II 5 —Alteration of position. 


— - — * — — — - 

Before an estoppel can take place it is necessary 
for the party to establish that he had been led 
to do something detrimental to the interest owing 
to the action of the other party. 119 Ind. 
Cas. 337 = 6 O.W.N. 549=A.I.R. 1929 Oudh 494. 

-S. H5— Alteration of position. 

Estoppel—Reversioners not succeeding in clai¬ 
ming property on prior occasions, as persons in 
possession alleged it to be trust property—The 
l^t*er cannot subsequently deny the character. 
108 Ind. Cas. 199=A.I,R. 1928 Mad. 268. 


-ft 115 —Alteration of position—Change of 

position on faith of act or omission pleaded 
is necessary. 

In order that a particular declaration, act or 
omission of a certain person may constitute estop¬ 
pel against him, the person pleading estoppel m 
Ins favour must show that he, accepting *he truth 
hls , declaration and relying up0 n the truth 
thereof, has acted upon such belief and changed 
his position to his detriment. 97 Ind. Cas. 897 = 2 
Luck. 335 — 3 O.W.N. Sup. 102=A.I.R. 1926 Oudh 

““ft 11 deration of position—Inconsistent 

statements in two suits —Change of position. 

In a previous suit the claim of the plaintiff was 

ground that certain widows did not 
inherit the properties, but that his grand father 

them * In second the plaintiff 
wfdows. properties as reversioner of the very 

t h ^t the plaintiff was not estopped by the 

nit 1 mad f, m the Previous suit, bo far as the 
Fu a l n 5i ff himself was concerned, there was no don hr 
that the statements in the second Quit mnni • ^ 

sistent w.th what was 

but there had been no change of position by reason 
of the statements made by the olamtiff in 

Caf; u 8 9 5 ! nd ' <** 207=2 y 9 C \V.N?861=A.I R §g 

-Chan r *° belleve tb *‘ is°one°s n aTopted^on 
created*' ‘ n c,rcumstan «s - Estoppel is 

Where a person is treated by another in «,„k „ 
way as leads him to believe that he ? 

son of that other and on that o , and 1 ’ 16 ' 1 
account of such acqu.escence and by reason n? 

u^rtaV^^^opefate P lTZ ~ A 

though it may not amount to a contract PPeI ’ 

.VS.lKS.Vite'.rS 


merits or contentions which the rules of equity and 
good conscience prevent his using as against his 
opponent. 

Where the question was whether the under¬ 
taking of mortgagee, viz., “I shall accept so 
much in satisfaction of our debt. I release the 
balance in your favour. You may purchase the 
equity of redemption" operated as an estoppel 
against him- 

Held, the mortgagee could not turn round and 
say that he was entitled to claim the full amount 
of the bond if the other party relying upon the 
statement had purchased the property which they 
otherwise would not have done. 84 Ind. Cas. 
124=40 CL.J. 67 = A.I.R. 1925 Cal. 94. 

~ 7 : s *H 5 —Alteration of position—‘Act on such 
belief meaning. 

Where the facts are within the knowledge of 
both the parties, there is no scope for the doctrine 
of estoppel. However, the language 0 f S. 115, 
extends to the encouragememt of an erroneous 
belief. But party must have acted on such belief 
in consequence of the encouragement. The 
phrase, * act upon such belief ” means that the 
Party must have altered its position with reference 
to the subject-matter of the representation. 

Where all that the Judge was able to say was, 
it may well be doubted whether the plaintiff 
would have acted in the way he did but for the 
way in which the defendants had acted*. 

Held, that was not sufficient. It must be found 
.as a fact that the plaintiff would not have acted as 
J edl< j*82 Ind. Cas. 791=48 Bom. 38=25 Bom. 
L.R. 1170=Aj.R. 1924 Bom. 115. 

—S. 115—Alteration of position. 

Transfer of Reversionary interest—Transferee 
not acting thereon—No estoppel is created- 67 

Ind. Cas. 963=24 Bom; L.R. 351 = A.I.R. 1922 
Bom. 437. 


S. 115—Alteration of position, 

t* 16 law and the Indian statute mainly re- 
j P° SItl °n of the person who was induced 
L an V h - pr ! nciple on which the-law aad the 
anH ,, C i re f ! is, that it would be most inequitable 
t - n unJ *j st to him that if another, by a representa- 

or co , n duct amounting to a represen- 
* • u lndl * ce< l him to act as he would not 
?!nrin ,S ? ? ave done » the person who made the 
Diidiaf* n lt tlor <r should k e allowed to deny or re- 
£ !n!i e ® ec t of his former statement, to the 
h npre inJUr u y oft h e person who acted on it. If 
f?,n P t i^ 0 raade the statement did so without 
mav W edge , of . under error, sibi irapulet it 
wonM h* the ^ es ? 1 he unfortunate for him, but it 
Tnthr^ ’i? Just ’ even though he acted under error 
lieved°T;i h ? conse quence on the person who In¬ 
tended hf ch tate i?a nt and acted on it as it wfts iu- 

tended he should do. 67 Ind. Cas. 744=1 Pat. 717 
Pat. 258. T * 467 = 1922 P-H.C.C. 209= A.I.R. 1 922 

**** Alteration of position. 

«tn r n Ji st j ateme ?t, is f elied upon as constituting 
caus^d^L tmust r be Proved that the statement 
aS* a f S a “? e °* Position of the parties set- 
: !h. Il7 h estoppel - 62 Ind - Cas. 809=A.I.R* 1971 
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•S. 115—Alteration of position. 

The doing of anything will not amount to estop- 
pel when it has not led the other party to change 
his position. 61 Ind. Cas. 979 = 13 M.L.W. 37=1921 
M.W.N. 181 = A.I.R. 1921 Mad. 126. 


—— S. II 5 —Alteration of position. 

The whole principle of estoppel is based on alter- 
ed circumstances, that is position of the person 
pleading estoppel must be changed by the alleged 
representation. 61 Ind. Cas. 807=2 P.L.T. 556=6 
P.L.J. 273 —A.I.R. 1921 Pat. 166. 


S. II 5 —Alteration of position—Conduct— 
Change of position. 

Actions and conduct of parties might give rise 
to estoppel where such actings and conduct have 
altered in such a way that the parties cannot be 
put back in their original position without great 

oss and inconvenience. 5 L.W. 835=41 Ind. Cas. 

lo4* 


“—S. II 5 —Alteration of position—Approba¬ 
tion and reprobation of same document. 

Per Brett, J. —A person cannot accept all the 
benefits and repudiate all the liability arising under 
the same deed. (1904) 8 C-W-N. 438. Also, 6 Bom. 

1103. 


——S. II 5 —Alteration of position—Award— 
Performance accepted—Specific performance 
of underformed portion—Validity of award. 

Where in accordance with the terms of an award 
benefits have been accepted by one party, it is not 
°P en to him to impeach the validity of the award 
when the other party sues for specific performance 
of the terms in his favour. (1901) A.W.N. 208 = 24 
A. 164. 


4. Arbitration. 

— S. II 5 —Arbitration. 

Where a document drawn in English is an agr€ 
merit to refer the point in dispute between t 
parties to an arbitration and is signed by a pai 
ot knowing English and to whom the docume 
was not properly explained, he is not bound 
the agreement, and such an agreement cannot fc 

his subsequent smt on the same cause of acti< 
A.I.R. 1937 P.C. 274=170 Ind. Cas. 423 (P.C.). 

^hi?; a 1 t^r^ r ! )itration - Parties earing in 
Sf ainVal n“ d peeing, there shall be no rig 
fenee talT^P ^ 6 P , a f ty » , lf can subsequently chi 
appeal a ldlty of bye-law and claim right 

a bUe-laVf^lH 68 £ ave L go £ e to arbitration wh- 
Actwas in fo£f d *2 d 5 r k the Co-operative Societi 
enl^tn : th . at bye ‘ la w must betaken 

were on e h nf C th^ C i-. andbe trea ted as though 
is nothhJ* mf b !i COnd !. tlOBS 9 f the contract. The 
shall belio r?eht m * he par . tle . s agreeing that the 
The consideration °/ appe ^! in a particular cas 
part of eithV?na tv f ° r u Uch an agreement on tl 

^Wtte lft8 rC 4 g tof 1 appeaL 

locie?y P cInn%?\? b F tSl" 

SESSWa sb! ?,«•; 

statute there a f, lght of a PPeal given 1 

Consequent*, where the rules framed by tl 
local Government allowed a referent to one\ 
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three arbitrators but under the bye-laws of the 
society in force when the dispute was referred, 
provision was made for a reference to three ar¬ 
bitrators only, and the decision of the arbitrators 
was made final, whether the bye-law was intra 
vir es or n°t, it may be taken that the parties 
agreed to refer to three arbitrators only in con¬ 
sideration of the right of appeal being abandoned, 
and such an agreement not being illegal, the socie¬ 
ty is estopped from repudiating it. A.I.R. 1937 
Lah. 673 = 39 P.L.R. 460 = 168 Ind. Cas. 483 . 

-S. 115—Arbitration. 

Whtre a contract is unenforceable by A and void¬ 
able at the option of B, who, failing to exercise the 
option of treating it void, treats it as valid and nomi¬ 
nates a person as arbitrator, having accepted a 
chance of having an award in his favour, B is estopped 
from denying the validity of the submission and 
alleging that he himself and A obtained the award 
arbitrarily. A.I.R. 1933 Sind 207=148 Ind. Cas. 372. 

-S. 115—Conduct—Arbitration. 

The Court will not permit a party to lie by or act 
in an indecisive manner so as to obtain the benefit of 
an award if it is in his favour and endeavour to set 
it aside if it is not. 123 Ind. Cas. 234=A.I.R. 1930 

Sind 79. 

-S. 115—Arbitration. 

Where the defendant adduces evidence and acts as 
if the arbitrator is legally appointed and objects to the 
award only when it has gone against him he is estopped 
from questioning the validity of the appointment. 

117 Ind. Cas. 344 = 1929 A.L.J. 868=A.I.R. 1929 

All. 559. 

-S. 115—Arbitration. 

Agreement to refer not signed by a party but 
arbitrator’s authority accepted by him—There is 
sufficient satisfaction and the party cannot subsequently 
challenge the validity of the award, no Ind. Cas. 
302 = A.I.R. 1929 Lah. 367. 

——7S. 115—Arbitration —Arbitrators having no juris¬ 
diction—Mere appearance of the parties before them 
under protest and examining witnesses will not amount 
to waiver of objections as to jurisdiction or estoppel. 
104 Ind. Cas. 174 = 29 Bom. L-R. io87 = A.I.R. 1927 
Bom. 553. 

- S. 115—Arbitration. 

Award accepted and acted upon cannot be challen* 
ged. 42 Cal. 801 (P.C.), Foil. 96 Ind. Cas. 39 = 24 
A.L.J. 649=A.I.R. 1926 All. 527. 

-S. 115—Arbitration. 

Civil P. C., Sch. 2, Para 14—Parties representing 
whole property to be theirs—Third persons interested 
in the property but arbitrator unaware of the fact 
and deciding the dispute—Party to reference are 
estopped from challenging award. 93 Ind. Cas. 261 = 

4 Pat. 670 = 7 P.L.T. 644 = A.I.R. 1925 Pat. 810. 

-S. 115—Conduct—Arbitration—Consent given 

orally—Objection to award. 

Where a party to a suit does not join in a written 
application for reference to arbitration but makes an 
oral application accepting the arbitration and takes 
an active part in conducting the proceedings he is 
estopped from questioning ihe award on the ground 
of want of written consent. 77 p.R. 1010 = c 2 jnd. 
Cas. 8^q. • * y 
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-S. 115 — Conduct — Arbitration—Arbitrator 

seeking to upset award. 

A dispute was settled by arbitration. Subsequently 
two of the arbitrators purchased the interest of one 
of the parties to the dispute and sought to upset the 
arrangement. Held, that they were estopped from 
doing so. 7 O.L. J. 26 = 55 Ind. Gas. 506 . 

-S. 115 — Arbitration—Estoppel by agreement. 

Where the defendant has agreed to appoint as 
arbitrator a European residing at Karachi it is not 
open to him to plead that he does not know any 
European merchant at Karachi. 70 P.W.R. 1911 = 
85 P.L.R. 1911 = 35 P.R- 1911 =9 Ind. Cas. 655 . 


5, Attestation. 

•——S. 115—Attestation—Recitals—Whether bind¬ 
ing on attesting witnesses. 

Recitals in a deed do not bind the attesting wit¬ 
nesses, for, an attestation, pure and simple, is not 
enough to fix the attestator with knowledge of the 
contents of the deed. A.I.R. 1944 Lah. 1=45 P.L.R. 
325 = 211 Ind. Cas. 145 . 

-S. 115—Attestation—If shows consent. 

Attestation of a deed does not by itself prove that 
the person attesting it had knowledge of its contents 
or consented to the transaction, though there may be 
cases in which the fact of attestation has to be taken 
in conjunction with certain other circumstances and 
other connected events, and inference as to consent 
drawn from those circumstances supported by the 
fact of attestation. 8 B.R. 18 = 196 Ind. Cas. 380 . 

——S. 115—Attestation—Person signing as wit¬ 
ness—Whether can be said to have signed in 
another capacity. 

If a person has signed a document merely as a wit¬ 
ness and this is expressed on the face of the docu¬ 
ment, he cannot be deemed to have appended his 
signature in another capacity. A.I.R. 1938 Mad. 90 
= 1937 M.W.N. 1104=46 M.L.W. 892 = 176 Ind. Cas. 
584 . 


* S. 115—Attestation—Effect as estoppel. 

Attestation of a deed by itself estops a man from 
denying nothing whatever excepting that he has wit¬ 
nessed the execution of the deed. It conveys neithei 
directly nor bv implication any knowledge of the con- 
tents of the document, and it ought not to be pu( 
forward alone for the purpose of establishing that a 
man consented to the transaction which the document 
effects. Of course, there may be cases in which 
attestation is made in circumstances when, coupled 
wdh other evidence of consent and acquiescence in 
the execution of a document, it is relevant to the 
question whether the attesting witness had knowledge 
of the contents and agreed to them. A.I.R i Q o n 

Pat. 353 = 4 B.R. 5 =.70 Ind. Cas. , 005 . 931 

-S. 115—Attestation. 

The mere attestation of a document is no Drool 
that the attesting witness is aware of the contents 0 
the document. A.I.R. 1937 Pesh. 69=170 Ind. Cas 
*95* 


•S. 


115 -Attestation-Wife of mortgaf 
refusing to attest mortgage deed as exec J 
but signing it as witness. 

Held, that in the face of evidence that the wife 
the mortgagor refused to sign the mortgage-deed 
excutant but signed it as attesting witnes?, 5 ^ me 

fhft K° Ud - not J CO , ntend ina 8 * U onthe ni 0 rtg 2 

Ran S,gnCd thC r de : d as an executant. Ad 
1937 Rang. 293=172 Ind. Cas. 613 . 


- S. 115—Attestation. 

The mere fact that a person signs certain docu¬ 
ments as an attesting witness does not establish that 
he was aware of their contents and was a consenting 
party to the transaction embodied in them. Tne 
burden of proving that he had such knowledge and 
was a consenting party to the transactions lies upon 
the parties who rely upon these documents. A.I.R. 
1936 Lah. 978 = 38 P.L.R. 416=165 Ind. Cas. 997 . 

-S. 1 15—Attestation— Whether necessarily 

imports consent. 

Mere attestation of a deed does not necessarily 
import consent. But it is possible that an attestation 
may take place in circumstances which would show 
that the witnesses did, in fact, know of the contents of 
the document. 

[Held, on the facts and evidence that the three bro¬ 
thers who attested the document were fully aware of 
its contents and that their attestation was obtained for 
the purpose of evidencing their consent to the transac¬ 
tion.] A.I.R. 1935 Oudh 2 ^ 7=10 Luck. 652 = 1935 
O.W.N. 222 = 154 Ind. cas. 563. 

-S. 115—Attestation. 

A Burmese wife not making any claim to husband’s 
payin property but attesting a mortgage deed and 
paying interest—Suit and decree by the mortgagee 
—Wife is estopped from saying that decree is 
inoperative against her interest. A.I.R. 1935 Rang. 
I 7 = I 54 Ind Cas. 1061 . 

-S. 115—Attestation after bearing contents— 

Attestor, if estopped from challenging rights of 
transferee. 

Where a person attests a deed after hearing its con¬ 
tents, he is estopped from challenging the right of the 
transferee of the property covered by thd deed. A.I.R. 
>934 Pat- 93 = *50 Ind. Ca 6 . 765 . 

-S. 115—Attestation. 

Mere attestation cannot necessarily import know¬ 
ledge of the Contents of the document; much less can 
it amount to a sanction of the alienation effected by 
the document. A.I.R. 1933 Bom. 217=35 Bom. L-R» 
2 52=57 Bom. 709=148 Ind. CaB. 385 . 

*-S. 115—Attestation. 

The signing of a deed as a witness does not, by 
itself, amount to a knowledge of its contents and does 
not estop anybody from taking a position to the con¬ 
trary, unlees it is positively shown that he knew the 
contents of the document. A.I.R. 1933 Lah. 7°3~ 
145 Ind. Cas. 746 . 

-S. x 15—Attestation. 

Attestation of a document does not involve the 
witness in any knowledge of the contents of the deed 
nor fix him with the notice of its provisions. A.I.R* 
1933 Lah. 551 = 34 P.L.R. 196=14 Lah. 369 = 14 * 
Ind. Cas. 454 . 

-S. 1x5—Attestation. 

The attestation by presumptive reversioner of 
widow’s alienation only raises a presumption of leg 8 * 
necessity but it would not, by itself, either create 

estoppel 0 r imply consent. A.I.R. 1931 Pat. 44 2 = 10 
Pat. 352=12 P.L.T. 521 = 134 Ind, Cas. 129 - 

S* xt5—Attestation. 

Person attesting asserting facts mentioned 10 
document—Attestation is sufficient to prove his know¬ 
ledge of its contents. 116 Ind. Cas. 716 =A.I.R- *93* 
Lah. 217 . 

~s. 115—Attestation—If creates estoppel- 

Attestation of a deed proves no more than that tn 
signature of an executing party has been attached to# 
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document in the presence of a witness. It does not 
involve the witness in any knowledge of the contents of 
the deed, nor affect him with notice of its provisions. 
Mere attestation by itself would neither create an 
estoppel nor imply consent. A.I.R. 1916 P.C. no. 
Foil. 118 Ind. Gas. 93=6 O.W.N. 369 . 


S. 115—Attestation by itself does not operate 
as estoppel but it can so operate when coupled 
with other circumstances. 

Attestation of a deed by itself estops a man from 
denying nothing whatever except that he witnessed 
the execution of the deed, and by itself it does not 
show that he consented to the transaction which the 
document effects. 

But where in addition to the fact of attestation 
there was evidence to show that the attestor who was 
managing member of the family consented to and 
acquiesced in the execution of the mortgage by a 
widow of the family property which was in her 
possession, and took an active part in the consultations 
which resulted in the mortgage and after the mortgage 
was executed entered into an agreement with mortgagee 
whereby in effect he obtained an option to have the 
mortgage transferred to him, 

. Held, that the attestor not only witnessed the execu¬ 
tion of the mortgage but also he, in his capacity of 
managing member of the joint family, consented to 
and acquiesced in the mortgage being given and could 
not, therefore, be allowed to challenge its validity. 
107 Ind. Gas. 20 = 47 C.L.J. 189 = 30 Bom. L R. 267 = 
32 C.W.N. 538=29 P.L.R. 182 = 27 M.LW. 672=26 
A -LJ. 533=1928 M.W.N. 933 =A.I.R. 1928 P.C. 20 = 
54 M.L J. 254 (P.C.) 


* * 5 —Attestation. 

Mere attestation of deed cannot amount to an es« 
toppel since attestation does not fix an attesting witness 
with knowledge of the contents of a document. 112 

Ind. Cas. 89 = 9 Lah. 224 = 30 P.L.R. I 54 =A.I.R. 1928 
Lah. 432 . * 

'S. x 15—Attestation. 

A. reversioner who brings about a mortgage by limi- 
ted owner and also attests it cannot be allowed to 
challenge that the debt secured by the mortgage was 
not binding on the reversioner. 1927 M.W.N. 231 = 
A.I.R. 1927 Mad. 438 . 

8. X15—Attestation. 

Award ultra vires — Signature thereon does not 

Oulh 4 4 ° 8 4 d ' ^ 394=1 L * a 3 U=A.I.R. 1927 
7“S. 1x5—Attestation. 

ere thumb marks of witnesses are impressed on 
th^°Ho? Cnt - tokcn of consent and as attestation and 
t,W«r IS - rCad and gained to them at the 

are impreS^ 110 ” ^ 3gam thcir thumb marks 

rlisdnr?’ JSj 1 ‘‘i " not a mere attestation but is a 
ijSfjL “2 „ clear acquiescence which binds the 

ditv of th ri ^ fr° m questioning the vali- 

^ li Ind - Cae - “*•-* P L - R - 

1 . g * f “5 Attestation — Real owner attesting a 

? g li b ; ostensible owner in token of his 
consent is estopped from claiming ownership. 

party , attested the deed of mortgage 
r« b £ ltSClf him from denying that he knew 
Ki.» 1 d,^ 2 lten - ti ».f I L? iat he congen ted to the mortgage, 
a 5 Ug . h f- bC circ v mstancc8 which would show 
* * t * 1 atte8tallon wa$ intended to convey something 

? ? CrC , of the execution and 

wm TDcwxt m involving content to the transaction, 


Where the owner assured the mortgagees (hat the 
title to the estate lay with the transfe/or, that he had 
no interest in it, and that with a view to signify 
that assurance he attested the deed of mortgage. 

Held, that the assurance given by the ow n er a< 
to the title ol the pn perty under mortgage wa> 
enough to create a be lie I in the mind of the mort¬ 
gagees and to act upon it, and if they believed and 
acted upon that belief, the owner cannot turn round 
and say that the mortgagees should not have believed 
him but made further enquiries; A.I.R. 1922 P.C. 20 
Foil. 90 Ind. Cas. 547 = A.I.R. 1926 Oudh 131. 

S. 115—Attestation coupled with other cir¬ 
cumstances can be “ consent.” 

Though mere attestation is not sufficient to fix a 
party with knowledge of the deed attested yet attesta¬ 
tion combined with other circumstances may amount 
to evidence of consent. Where not only did the 
reversioners attend before the Registrar, identify the 
executant, and attest tire deed, but ihc debt in respect 
of which the deed was executed was a debt from the 
reversioners themselves as principal debtors. 

Held, that it w as impossible to believe under these 
circumstances that they were not aware of the 
nature of the transaction or that their attestation 
was not meant to indicate their assent to it. 85 Ind. 
Cas. 580 = 5 L-R.A.Civ. 644=A.I.R, 1925 All. 209. 

■■ S. X15 —Attestation. 

The attestation of a deed does not by itself estop 
the person attesting from denying that he knew of 
its contents or that he consented to the transaction 
which it efTects. A.I.R. 1022 P.C. 20, Foil. 87 Ind. 
Cas. 652 = 7 L L J- 179=26 P.L.R. 2i5 = A.I.R. 1925 
Lah. 413. 

-S. 115—Attestation. 

Attestation does not by itself create estoppel. 49 
G. 334, Foil. 71 Ind. Cas. 43 = A.I.R. 1924 Nag. 65. 

——S. 115—Attestation. 

The mere attestation of a deed by a relative does 
not import concurrence nor does it involve any 
knowledge of the contents of the deed. 84 Ind- Cas. 
208 = 5 P.L.T. 375 = A.I.R. 1924 Pat. 736. 

-S. 115—Attestation — Gift deed — Application 

for mutation—Attestor of—If can challenge gift. 

A gift of immovable property was made by a 
report to the Revenue Surveyor. The heirs of the 
donor signed the report a6 witnesses to the transac¬ 
tion and possession was given to the donees. 

Held, that the heirs could not after many years 
dispute the right of the donees to the possession of 
the land, though the donees did not get a legal 
title to the lands for want of a registered deed. 79 
Ind. Cas. 579=1 Rang. 651 = A.I.R. 1924 Rang. 102. 

- S. 115—Attestation. 

The mere fadt of attestation does not raise any 
presumption that the attesting witnesses were aware 
of the contents of the document. A plea of estoppel 
cannot be founded on that fact alone. 70 Ind. Cas. 
8t5=A.I.R. 1923 All. 28. 

- S. 115—Attestation does not work estoppel. 

The attestation of a deed by itself estops a man from 
denying nothing whatsover excepting that he has 
witnessed the execution of the deed. It conveys, 
neither directly nor by implication, any knowledge 
of the contents of the documents and it ought not 
to be put forward alone for the purpose of establishing 
that a man consented to the transaction which the 
document effects. 65 Ind. Cas. 954=24 Bom. L. R. 
557=35 C.L-J. 4 ° 9 = ‘5 M.L.W. 486=20 A.L J. 305 «» 
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18 N.L.R. 1=26 C. W. N. 201 = 30 M.L.T. 249=49 
Cal. 334 = 49 I.A. 16=5 N.L-J. 6=A.I.R. 1922 P. C. 
20=42 M.L-J. 436 (P.C.). 

-S. 115—Attestation. 

Merely because a person signed a mortgage bond 
as an attesting witness, he cannot be held to be bound 
by the recitals in it. 63 Ind. Cas. 266=2 P.L.T. 614. 

-S. 115—Attestation. 

Attestation by a reversioner of a conveyance by a 
Hindu widow does not import knowledge of the con¬ 
tents of the deed. Consent to the transaction should 
not be imputed to the attestor nor docs it operate 
as an estoppel. 44 Cal. 186 = 20 M. L. T. 335 = 31 
M.L J. 563 = (1916) 2 M.W.N. 336 = 4 L-VV. 458 = 18 
Bom. L. R. 868=14 A. L. J. 1103 = 24 C.L.J. 487=1 
Pat. L. W. 1=21 C.W.N. 225 = 10 Bur. L.T. 177 = 36 
Ind. Cas. 420=43 I.A. 249 (P.C.). 

-S. 115 — Attestation — Entries in Khewat as 

mortgagees. 

Where the defendants had been shown in a Khe¬ 
wat as mortgagees in possession of certain lands 
which they had attested, the Court had power of 
drawing an inference of fact from such evidence, 
which, if unrebutted wouid estop the defendant. 34 
Ind. Cas. 165 (All.). 

-S. 115—Attestation—Estoppel. 

A reversioner by attesting a deed of exchange of 
the disputed property is estopped from contesting the 
validity of its alienation. 66 P.W.R. 1914 = 159 P.L.R. 
1914=25 Ind. Ca6. 724. 


-S. 115—Attestation—Representation. 

To give rise to estoppel no actual representation 
necessary. 2 o C. 296 (P.C.) Ref. Attestation may i 
certain cases create an estoppel. If the auction pui 
chaser allows another to remain in possession fo 
long time and attests a sale-deed by him, his conduc 
estops him from claiming the benefit under S. 317 c 
C. P. Code, of 1882 . (Per Sadasiva Aiyar, T )- 
Estoppel does not give rise to a cause of action ’bu 
is only a bar to defendant’s plea in answer to th 
action. 36 Mad. 564=23 M. L. J. 301 = 12 M. L. 1 
211 =( 1912 ) M.W.N. 882 = 16 Ind. Cas. 30 . 

’• 115 —Attestation— Effect of. 

^ h . e ™ ere a jtestation of a deed does not estop th 

?hat he r 1 n lrn,ng U U . t,e unle88 il is establishe, 

rnntentc h ? d .i f ' J i a PP rehensl °n and knowledge of th 
cpntents of the document and that in some^ w ay o 

other it was signed with a view to affect his interest i: 

Pat f r £ C ?T e r d iL (l 9 2 °) P H-C.C. 30 
5 • J. 521 —1 Pat. L.T. 546=57 Ind. Cas. 35-2 

-S. 115—Attestation. 

° f a - deed do not neces sa r ily import con 
H* 10 T .f henatlon effected thereby nor even know 

46 d 8 g : a fc U Z.J C ° 4 n 5 r tS - 20 C - W ' N - 2,0 = 32 “ C - 


S* 115—Attestation. 

It is doubtful whether attestation is sufficient e 

Sd c” {!).• 6on to hi8 father ’ s 

—Attestation—Effect of. 

tale mcre^becaiie^he toolf 

and a “ eSted “• >4 S.L R. ,,=56® 

V 5 -Attestation-Effec t of. 

In Talvandi Kala n Tahsil Warn Hist T 
a member of Dronrietar,, Ulst - Ludhina. 


alienation. 96 P. W. R. 1910=69 P.L.R. 1910=125 
P.L.R. 1910 = 7 Ind. Oas. 7 11 • 

-S. 115 — Attestation —Signature on document 

as a witness—Knowledge of contents—Denial of lessor’s 
right—Transfer of the witnesses’ right. 

The plaintiff’s suit was for possession of certain 
property, on the ground that the plaintiff was its 
absolute owner. The defendant alleged that the 
plaintiff’s husband had relinquished the land in his 
favour and that he was absolute owner of that land. 
The defendant produced a lease purporting to have been 
executed by himself in respect to the property in 
dispute, in which it was recited that the plaintiff had 
no title to the property but that the defendant was its 
owner. To this lease the plaintiff was marginal 
witness. The courts below found that she was aware 
of the contents of the lease. Held, that the plaintiff’s 
title was not transferred by a mere recital in the lease 
to the person in whose favour the recital was made. 
Held, further, that the plaintiff was estopped from 
denying the defendant’s right as against the leases but 
she was competent to deny the defendants right 
as against herself. ( 1910 ) 7 A.L.J. 664=7 Ind. Cas. 
264 . 

-S. 115—Attestation. 

Mere attestation of a deed does not necessarily import 
an assent to all the recitals contained therein. 3 C. L. J. 
576=10 C.W.N. 551=33 C. 6 i 3 . 

——S. 115 — Attestation —Hindu'widow—Rever¬ 
sioner. 

Where the heir of any deceased Hindu deliberately 
allows the widow to hold herself out as a true owner 
and attests the mortgage deed in proof of his consent, 
he cannot be allowed to resile from that position and 
deprive the mortgagee of the money advanced on the 
faith of that representation as he is estopped from setting 
up the invalidity of the mortgage. 2 O.Lj. 368=30 
Ind. Cas. 388 . 

6 . Compromise. 

-S. 115 —Compromise. 

Suit for injunction—-Agreement between parties that 
one of them may remain in possession on condition of 
his paying mesne profits to the other if the latter was 
successful Execution of security bond empowering 
Court to recover mesne profits in execution; 

Held, that the defendant and his surety were estop¬ 
ped form contending that the Court had no power to 

enforce the undertaking. A.I.R. 1936 Mad. 990 = 1936 
M.W.N. 1160 — 44 M.L.W. 717=166 Ind. Gas. 670 . 

- S. 115—-Compromise —Principle of. 

When parties have agreed to act upon an assumed 
state of facts, the rights between themselves depend on 
the conventional state of facts and not on the truth. 

A.I.R. 1936 Pat. 393=17 P.L.T. 268=2 B. R. 633=15 
Pat. 394= 163 Ind. Cas. 685 . 

-S. 115 —Compromise. 

Widows parties to compromise of suit—They cannot 
subsequently turn round and plead that the title had 
not passerby the compromise. A.I.R. 1932 Lab. 281 = 
13 Lah. 70—33 P.L.R. 1003=137 ind. Cas. 820 . 

S. 115 Compromise. 

a ^ es fondents had obtained a money-decree against 
A. A died subsequently and respondents took out exe¬ 
cution against appellant as representative of A. When 
notice was issued to him, he entered into agreement 
with decree-holders and paid a sum of money and 
decree-holders, in their turn,-r allowed sale to be 
adjourned for six months after which sale was again to 
De held without fresh proclamation. When execution 
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was again prosecuted, appellant raised an objection that 
property attached had devolved on him by right of 
survivorship and not by inheritance: 

Held, appellant had by his conduct disentitled him¬ 
self to raise the objection that he was raising. (*31) ft 

O.W.N. 339= 132 Ind. Cas. 80. * ’ 


“*• **5 Compromise—Advantage not taken. 

Even if the compromise is beneficial to a part\’s 
interest, but he has not taken any benefit out of or 
under it, that compromise docs not constitute an 
estoppel debarring him from challenging it. 108 Ind. 
Cas. 44=A.I.R. 1928 Cal. 334. 

“ S. 115—Conduct—Compromise. 

Plaintiff compromising s u it on defendant’s allowing 
property to be sold on certain conditions—Defendant 
cannot afterwards say that holding is non-transferable. 
87 Ind. Cas. 250=1 Pat. 153 = A.I.R. 1922 Pat. 483. 

**5 Compromise—Boundary dispute. 

Owners of adjoining tracts of land ar e not bound by 
consent to a boundary which has been defined under 
the mistaken apprehension that it is the true line and 
neither party is precluded o r estopped from claiming his 
° Wn . , r, 8^ ts under the true line when discovered, 
provided that the position of his opponent has not been 
meanwhile altered on the faithfulness of his representa¬ 
tion. If the boundary line between the lands of two 
adjacent owners, has led to any dispute and if in 
settlement of such dispute the parties have adopted 
a certain boundary, as the true line of division between 
their properties, neither can be permitted to resile from 
the settlement. (1910) 12 C.L-J. 378 = 6 Ind. Cas. 467. 

“ Compromise of claim to inherit— 

Creditor of parties not bound by. 

A compromise of a claim by a Mahomedan to in¬ 
herit her husband’s properties with the defendant who 
6Ct up a wakfnamah as mutiwali theieunder, whereby 
the wido.w relinquished her claim in consideration of an 
annuity is not binding upon a creditor of hers who had 
advanced money previous to the suit compromised and 
the creditor is entitled to show that the w akf was 

ln T^u - ai i d in °P erati y e - (*906) 10CW.N. 560. 

[Their Lordships did not allow it in this case.—Ed.] 


b. 

c. 

d. 

e. 

f. 

ti¬ 

ll. 

i. 

J 

k. 

l . 


7. Conduct. 

Absence of 
Acceptance of benefit 
Adoption 

Compliance with order 

Consent 

Inducement 

Negligence 

No estoppel 

Omissions 

Recognition of agency 
Representation 
Scope and essentials. 


7 - (a) Absence of. 

, T S ;. x, 5 —Conduct—Absence of 

Pr^cecSs nt of h S Tlgh u t0 delay or obstruct tb 

tcly and then a.*?; 6 by absenting himself delibera 

Passed bi^f ft K gf0r consideration of the matte 
passed in hi. absence. 1 16 Ind. Cas. 7 i 4 (Lah.). 

_ 7 - (b) Acceptance of benefit. 

- Acc ' ptan « ° f - 

u-? a>mCnt of rcvcnuc and ces 
^-Payment by plaintiff of amount in excess of hi 


liability in other property—Right to contribution from 
defendant—Estoppel. A.I.R. 1950 Pat. 255. 

S. 115 Conduct—Acceptance of benefit—Party 
ac . ce P t * n 8 costs—Whether can question order. 

\\heie a party accepts costs under an order which, 
but for the order, would not at that time be payable, 
he cannot afterwaids say that the order was made 
without jurisdiction, unless, of course, at the time of 
realising the costs he expressly reserved his right to 
challenge the order. 1947 M.L.R. 41 (Civ). 

~S. 115 Conduct—Acceptance of benefit. 

Where a person relinquishes his claim to a share in 
an estate and accepts a guzara or maintenance allow¬ 
ance, the acceptance of the guzara disentitles him 
from putting forward any claim to the estate subse¬ 
quently. A.I.R. 1944 Oudh 162=1944 O.W.N. 83 = 
1944 A.W.R. 27. 


S. 115—Conduct—Acceptance of benefit. 

Permanent lease by former trustee—Lease supported 
by partial necessity—Suit by succeeding trustee to 
avoid lease and for possession—Acceptance of rent; 

Held, that the fact that plaintiff had received certain 
monies could not estop the plaintiff from contending 
that the lease was not binding on him in the absence 
of evidence to show that the monies were paid and 
accepted as rent. A.I.R. 1936 Mad. 262=1936 
M.W.N. 476=162 Ind. Cas. 325. 


S. 115 Conduct — Acceptance of benefit— 

Daughter receivng under father’s will. 

Where it is proved that the daughter took part of her 
father’s property under the will, she cannot afterwards 
set up a title a6 an heir to her father and she is bound 
by the terms of the will of her father so far as those 
terms are valid. 18 Nag. L-J. 1 = 158 Ind. Cas. 1042. 

- S. 115— Conduct—Acceptance of benefit— 

Agreement between decree-holder and Judgment, 
debtor — Decree-holder accepting benefit under 
agreement—Rufusal to abide by other terms— 
Decree-holder estopped from repudiating. 

During the execution of a money decree, the parties 
arrived at a n agreement to the effect that Rs. 1,000 
would be paid to the decree-holder immediately and 
Rs. 500 would be paid on a subsequent fixed date and 
the remaining amount due under the decree would be 
registered with certain trustees who had been appointed 
by the judgment-debtor to pay off their creditors and 
on this amount, the decree-holder would receive rate¬ 
able distribution from trustees. Accordingly, Rs. 1,000 
was paid there and then. The judgment-debtor applied 
for adjustment of decree, but the decree-holder resisted 
urging that the agreement was invalid: 

Held, that the decree-holder having accepted the 
benefit of the compromise by accepting 1 s. 1,000, was 
estopped from repudiating other terms of the compro¬ 
mise. A.I.R. 1934 Lah. 423 = 35 P.L-R. 315. 

- S. 115— Conduct — Acceptance of benefit — 

Judgment-debtor induced by conduct of decree- 
holder not to appeal. 

A party, having by hi6 conduct, induced the other 
party to make an immediate payment of the decretal 
amount and having entered into an engagement with 
him which makes it impossible for him to question the 
decree of the trial Court, is estopped from acting con¬ 
trary to his undertaking. A.I.R. 1934 Pat. 644 = 

B. R. 271 = 153 Ind. Cas. 1098. 

- S. 115— Conduct—Acceptance of benefit 

The plaintiff agreed to sell to the defendant ’certain 
goods to be manufactured by the plaintiff, f t ,m 
November 1929 to Jaunary 1930 . At the c nd of Jan- 
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uary, the plaintiffs appropriated certain goods to the con¬ 
tract which consisted partly of goods manufactured 
before November, 7929 . The defendant, however, as¬ 
sented to the appropriation even after they came to 
know that the go ( .ds were not in accordance with the 
contract. Between January and May, the defendants 
continued to take delivery of portion of the goods and 
the plaintiffs continued to hold the goods in their go- 
down to the order of the defendants. In a suit for the 
price of the goods sold: 

Held, that the conduct of the defendants amounted 
to a representation to the plaintiffs that they would not 
repudiate the appropriation on the ground that 6 ome 
of the goods were packed before the date of the contract 
and as the plaintiffs had acted upon this representation 
by continuing to hold the goods, the defendants were 
estopped from asserting that property had not passed 
to them. A.I.R. 1933 Bom. 46=34 Bom. L.R. 1252 = 
140 Ind. Cas. 610 . 

-S. 1*5—Conduct—Acceptance of benefit. 

It is not open to a party to a compromise, who has 
taken benefit under it to contend subsequently that it 
is not binding on it for non-joinder of all interested 
parties. A.I.R, 1931 Cal. 155=34 C-W.N. 996 = 58 
Cal. 366 = 130 Ind. Cas. 873 . 


-S. X15 —Conduct—Acceptance of benefit. 

Where a person obtains a release from a liability 
upon the understanding of foregoing a definite claim 
against a third party, that person is estopped from 
asserting or enforcing the claim to the detriment of the 
third party. A- I. R. 1930 All. 434 . 


-S. 115 —Conduct—Acceptance of benefit. 

Where during the life-time of the mother, the 
daughters who were in possession effected a partition 
of certain properties and the parties enjoyed the pro¬ 
perties in pursuance of that arrangement but its 
validity was sought to be questioned after the death 
of the mother by rhe executants themselves. 

Held, that they were estopped from doing so. 125 
Ind. Cas. 1=1930 A.L.J. 688 = A.I.R. 1930 All. 687 . 

——S. 115 —Conduct—Acceptance of benefit. 

Award—Election by party to a ward by taking benefits 
under it—Party cannot turn round and say that award 
is invalid. A.I.R. 1929 Cal. 796 , Ref. 50 C.L. J. 323 = 
125 Ind. Cas. 290 = A.I.R. 1930 Cal. 255 . 


-S. 115 — Conduct—Acceptance of benefit 

Order for restoration on payment of costs 
Acceptance of costs—Effect. 

When an order shows plainly that it is intended 
take effect in its entirety and that several parts of 
depend upon each other, a person cannot adopt o 
part and repudiate another. For instance, if the Cor 
directs that the suit shall be restored o n the plaint 
paying the costs of the opposing party, there is 1 
intention to benefit the latter, except on the ter* 
mentioned m the order itself. If the party rcceiv 

the costs big act is tantamount to adopting the ord« 

v , f P ? rty TT* th . e re «rving his r ig h t 

ob,ec( to the order, he wtll not in that case be p?rcl 

inrca s '°£ " 

—-S. X15—Conduct—Acceptance of benefit 

Where Court orders restoration of a suit ri; • 
for default, on condition that plaintiff pav s rTt* 
amount to defendant a nd defendant rJ!- ^ , Ccrt L 
amount, having been under no compulsion th 

revision against the order lies at the S 1 d ° *°* 1 

defendant. (, 849 ) 4 Ex. Is?. Fo* CL f l 
put. IIO Ind, Ca*. 528 (Mad.) ’ U 5 


-S. X15—Conduct—Acceptance of benefit. 

A co-sharer under a partition decree cannot reprobate 
the decree afier having obtained an advantage to the 
detriment of the other co-sharer. But if the decree was 
a nullity it cannot be affirmed by anything that a eo- 
sharer doe; short of obtaining an advantage under it to 
the detriment of others. A.I.R. 1929 Cal. 586 . 

-S. 115—Conduct — Acceptance of benefit — 

Advantage taken under partition—Party estop¬ 
ped from setting impartiality. 

The father of the plaintiff entered into a parti¬ 
tion and the deed was acted upon for over 40 years, 
the plaintiff asserted his claim to entire property 
as being entitled by law of primogeniture and 
estate being impartible, but kept quiet for about 12 
years and dealt with his share of the property as 
having been derived under the deed of partition. 

Held, that he cannot reasonably be heard to say 
that he is entitled to succeed by primogeniture 
which is the subsisting custom of the family. 118 

Ind. Cas. 342=50 C.L.J. 267=A.I.R. 1929 Cal. 577. 

-U 5 —Conduct—Acceptance of benefit. 

Persons acting on general award and accepting 
benefit under it cannot challenge it. 117 Ind. Cas. 
153 = 23 S.L.R. 417=A.I.R. 1929 Sind 168. 


-S. II 5 —Conduct — Acceptance of benefit— 

Plaintiff allowed to amend plaint on payment 
of costs—Defendant accepting payment cannot 
challenge the order in appeal. 

A party who has adopted an order of the Court 
and acted under it cannot after he has enjoyed a 
benefit under the order contend that it is valid for 
one purpose and invalid for another. 


Defendants resisted the suit for rendition of 
accounts filed by the plaintiffs, pleading inter 
alia that no suit for accounts was maintainable 
on the facis alleged. The Trial Court upheld that 
pie a and dismissed the suit. On appeal the Court 
agreed with the trial Court that a suit for accounts 
was not maintainable on the facts alleged, but 
allowed the plaintiffs to amend the plaint on pay¬ 
ment of Rs. 150 as costs to the defendants and 
remanded the case for re-trial. The defendants 
took the costs hut filed a second appeal from the 
order of remand, 

Held, that the appeal was not competent as the 
defendants acquiesced in the order passed by the 
Trial Court by accepting the costs awarded to 

them; 12 C-L.J. 556; 21 C.W.N. 232 and A.I.R- 
1927 Mad. 1009, Rel. on; 3 l P.R. 1907 (F.B.)and 
A.I.R. 1927 Lah. 771, Dist. 109 Ind. Cas. 819=10 
L.L.J. 398 = A.I.R. 1928 Lah. 813. 


S. H 5 —Conduct—Acceptance of benefit. 
Person, not included in the cause title but claim- 
mg to be party, and taking steps for securing some 
relief to himself—He is estopped from contending 

wtYPA not raa( * e a Partv. 110 Ind. Cas. 837— 
1928 M.W.N. 634=A.I.R. 1928 Mad. 690. 


S, 1 15 —Conduct—Acceptance of benefit— 

Legatee cannot dispute testator’s title no** can 

• e s S t up .„ title different from that contained 
in the will. 

One who obtains or accepts or retains possession 
o property under the will and who neither has, 
nor professes to have, any title thereto except 
under the will is estopped, as against any rem ain “ 
“fTr m ? n or ot,i er Person claiming under the same 

.nJ-.i jP 1 asserting that the testator wa» 
entitled to such an estate in the property W 
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purported to devise or bequeath and generally 
from setting up any title to the property in himself 
which is independent of and adverse to the will, or 
any interest of a different kind from that which he 
would have taken if the property had passed by the 
will as it was impliedly represented by him to have 
P?sfd. 109 Ind. Cas. 835 = 1 L.C. 592=A.I.R. 
1928 Oudh 67. 


——S. II 5 —Conduct—Acceptance of benefit— 
Party to decree taking advantage of the decree 
cannot subsequently go behind it. 

Where a party to a decree passed an award files 
an execution application to enforce the decree by 
possession being awarded to him of the lands as 
provided in the award and obtains possession in 
execution proceedings of at least a part of that 
property, the maxim allegans contrarria n 0 n est 
audiendus applies and he having taken advantaee 
of the decree bv its enforcement cannot be allowed 
to play fast and loose with justice and gohpbind 
the decree: 24 AH. 164; 21 C.W.N. 23? and Tinker 
v. Hilder, ( 1840 ) 18 L.I. Fx. 420, R e l. on. 112 
Ind. Cas. 286 = 23 = S.L.R. 196 = A.I.R. 1928 Sind 


.. US Conduct—Acceptance of benefit, 
j 'H Legatee, having no title to property except 
arcf Pt ,r g the will—He cannot set up 
that the testator has a defective title nor can he 
claim title adverse to testator or other legatees. 
Board v. Board. L. R. 0 Q. B. 48. Anpl. 106 
Ind. Cas. 20=26 A.L.J. 62=A.I.R. 1927 All. 642. 

H5—Conduct—Acceptance of benefit— 
Order setting aside ex parte decree—Plaintiff 
accepting costs—Effect. 

Where an order setting aside an ex parte decree 
has been passed and the plaintiff accepts cos f s and 
his pleader appears in Courts thereafter the plain- 
tiff should he deemed to have accepted the order 
Setting aside decree and the oHer will not be 
interfered with. 96 Ind. Cas. 782 = A.I.R. 1926 
Lah. 637. 


T j* Conduct—Acceptance of benefit. 

;n^V" me . nMe J btor . 1 guesting decree to be 

Upon cannot subsrquen 

object to it. 95 Ind. Cas. 243 = A.I.R. 1926 Lah. 4 

h! 5 ~5'° n ?, UCt “ Acceptance of benefit 
A y OSte . n l’ ble , own e r s -Donee cannot aft 
Sf 1 tv .oe r T ,gl ? t of donors fo make gift: 42 C 

192S D ^d. 85 9 9 T o n . d ' CaS - 546 = 22 MX - W 1I3 = A I 


■s 


RirrhTtr, a^°i nd ¥. ct “" Acccptance of benefi 
proceeding n^ St ? Ppel by conduct—Judic 

°on d P e a r ; d 'TzVc 

525 (All ). the order of remand. 18 Ind. C 

Decree—Alterat 1 on t of. AcCCptcnce o£ benifi 

Da A ties C connnt 0 mll ** as made and 

fn. ButX « a ?t^ e ? substantial alteration the 

5 ahered fK 1 8 b *? ,ng acted upon the dec 

tann obe d ermi tuOP* thc Judgment-debt 

»nnpt be permitted tppbject tp its validity, wl 


they have been benefited. 16 C.L.J. 404 = 17 C.W.N. 
565 = 17 Ind. Cas. 936. 

“—S. 11 5 — Conduct — Acceptance of benefit— 
If party can impeach an award, if act of arbitra¬ 
tor favourable. 

A party who is benefited by the wrong act of 
an arbitrator cannot afterwards impeach its 
validity. 15 C.L.J. 110=16 C.W.N. 256 = 13 Ind. 
Cas. 118. 

——S. H 5 —Conduct—Acceptance of benefit— 
Withdrawal 6 f money from Court. 

Withdrawal of money deposited under O. 21 
R. 89, C.P.C. by a private transferee of a holding, 
by the land-lord and acquiescence in the setting 
aside of the sale estops the land-lord from question¬ 
ing the transfer. 6 C-L.J. 601 Foil. 9 Ind. Cas. 
619 (Cal.). 

-S. 11 5 —Conduct — Acceptance of benefit— 

Order, propriety of, if can be questioned 
after accepting—Costs. 

A party who has adopted an order of the Court 
and acted under it cannot, after he has enjoyed a 
benefit under the order contend that it is valid 
for one purpose and invalid for another. But the 
rule is inapplicable where the order was so framed 
as to make it practically obligatory upon lvm to 
adopt. (1845) 4 Ch. 187 distin. (1910) 12 C-Lj. 
556=8 Ind. Cas. 79. 


7. (c) Adoption. 

-S. 115—Conduct—Adoption. 

The belief induced in the person who sets up an 
estoppel under S-115. must be one in a fact, not 
in a proposition of law; hence a Hindu widow’s 
conduct in adopting a boy and subsequently suppor¬ 
ting the adoption, even if regarded as equivalent 
to a representation that the boy can be validly 
adopted does nnt give rise to an estopppl. A.T.R. 
1944 Nag. 62=1943 M-L.J. 514 = I.L.R. (1943) Nag. 
678 = 211 Ind. Cas. 306. 


——S.115—Conduct—Adoption. ( 

Widow adopting with consent of her husband’s 
collaterals — Collaterals not objecting to the 
adopted son taking his share by partitien—Adopt¬ 
ed son tak ng care of the widow t«11 her death and 
redeeming mortgage bv her husband—Collaterals 
are estopped from challenging adoption. 96 Ind. 
Cas. 777 (Lah.) 


—~S. 115—Conduct — Adoption—Widow reco¬ 
gnising adoption by conduct cannot dispute 
its validity. 

When plaintiff’s husband, a boy, was adopted 
his name and his house name was changed, he 
took the house name of the first defendant's hus¬ 
band and the name of his adopted father’s father, 
and immediately after the adoption the first defen¬ 
dant performed his Upanayanam ceremony. Some 
years’ later the first defendant performed his 
marriage and also Grahapravesam ceremony and 
the adopted boy performed the shraddha for thc 
first defendant’s husband, and did not receive ary 
of his natural fam ly property, and the first defen¬ 
dant also asserted that she had her hushand's 
authority to adopt at the time of the adoption. 


Held, that these circumstances are quite suffi¬ 
cient to consitute an estoppel and therefore first 
defendant is e c torped from denying the adopt : on. 
34 A. 389 (P.C.) Foil. 77 Tnd. Cas. 214 = 19 M.L.W. 
83=33 M.L.T. 191 = 1924 M.W.N. 1= A.I.R. 1924 
Mad. 308=46 M.L.J. 52. 
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_S. 11 5 —Conduct—Adoption —Party can be 

estopped from denying adoption. 

No doubt it is perfectly true that under the 
Hindu Law an adoption can only be effected by 
the due performance of certain religious ceremo¬ 
nies; but the plaintiff in an action can be estopped 
by his own previous conduct from asserting that 
such valid and binding adoption had not in fact 
taken place. 69 Ind. Cas. 971=20 A.L.J. 945 = 45 
All. 169=A.I.R. 1923 All. 58. 


-S. II 5 —Conduct—Adoption—Recognition of. 

Where defend ant who challenged, an adoption, 
was the grandson of a party to a compromise 
under which the adoption was made and under 
which he received a material benefit and who was 
present and consenting defendant, he is estopped 
from disputing the adoption and is bound by his 
grandfather’s action. 1 Lah. 31=72 P.L-R. 1920 
= 55 Ind. Cas. 869. 

-S. 115 — Conduct — Adoption — Status of 

person—Dispute as to—Burden of proof. 

Those who challenge the status of a party must 
show that they have not by their own conduct led 
the person concerned to imagine that his status 
was accepted by them. In this respect there is a 
considerable difference between cases of say, 
mortgage and the like and cases of alleged adop¬ 
tions, the legitimacy of children and the validity 
of marriages. If on the acquiescence of the 
collateral heirs of the adopted father and adopted 
son has been brought up as a member of the 
village community to which his adoptive father 
belonged and has always been recognised as 
such, the collaterals are estopped from challeng¬ 
ing the validity of the adoption on the ground 
that it was invalid by custom. 69 P. R. 1917 = 
103 P.W.R. 1917=41 Ind. Cas. 927. 


-S.' II 5 —Conduct—Adoption—Reversioner— 

Estoppel by conduct. 

The doctrine of estoppel by conduct is applica¬ 
ble to invalid adoptions. Where a reversioner 
deals with a person alleged to have been adopted 
by the last male owner as such and in that capacity 
accepts a patni from him, he is estopped from 
denying the status of the latter as adopted son. 
30 Ind. Cas. 29 (Cal.) 


-S. 11 5 —Conduct—Adoption—Hindu widow— 

Assertion of authority from husband and adop¬ 
tion of a boy—Subsequent treatment as adopted 
son—Widow estopped from denying adoption 
—Estoppel personal. 


Where a Hindu widow asserted in the most s 
lemn manner under her hand and seal her husbarn 
authority to adopt a son, and in persuance of su 
authority adopted a boy from another family ex 
cuted a deed of adoption in his favour brought h 
up as her son, married him suitably and after soi 
time sued for a declaration that the adoption w 
invalid owing to want of authority from h 
husband ; Held, that though the authority was 01 
and its precise terms could not be ascertained, t 
widow was estopped by her conduct and declar 
tions from alleging want of authority, and furth< 
that the same evidence showed that the authori 
was not exhausted by to prior adoptions. The e 
toppcl of the widow would only be personal to h 
and not bind the reversioners. 34 All. 398= 30 T 
142=16 C.W.N. 675=9 A.L.J. 730=14 Bom L 
485 = (1912) M.W.N. 64=12 M.L.T.95 = 16CL 
60=23 M.L.J 200=15 Ind. Cas. 673 (P.C.), CX 


-s. H 5 —Conduct—Adoption—Invalidity of. 

There is no estoppel against the plea of invalid 
adoption even though the adoption was acquiesced 
in, by the family so as to debar the adoptee being 
restored to his natural family unless the position 
of those contesting such right, has, in consequence 
of the adoption been changed to their disadvan¬ 
tage. 37 Mad. 529=23 M.L.J. 189= (1912) M.W.N. 
1127 = 15 Ind. Cas. 299. 

-S. 1 15 —Conduct—Adoption—Status—Right 

to property. 

Plaintiff sued for a declaration that an alienation 
by R’s widow was not binding on him as a rever¬ 
sioner. It beingjadmitted that R was given in adop¬ 
tion, the plaintiff contended that the adoption was 
invalid. Plaintiff had regarded R was an adopted 
person all along. Held, that plaintiff was not 
estopped from questioning R’s real status, though 
he could not question R’s rights to the property of 
the adopter. 21 M.L.J. 500=10 M.L.T. 19=0911) 
2 M.W.N. 62=10 Ind. Cas. 194. 


7. (d) Compliance with order. 

-S. H 5 — Conduct—Compliance with order— 

Party accepting order of Court and acting on it. 

Where the Deputy Commissioner was of opinion 
that the original order of the Assistant Collector 
disallowing the objection was an order passed 
under S- 111 (1), cl. (c)of the U. P. Land Revenue 
Act, and, therefore, the order reviewing it was 
appealable, not to his Court, but to the civil Court, 
and consequently returned the appeal to the appel¬ 
lant for presentation to the proper Court and the 
appellant, without going in appeal against the 
order of the Deputy Commissioner, accepted it by 
presenting an appeal to the Civil Court: 

Held, that in the circumstances, the appellant 
must be taken to have accepted the position that 
the order of the Assistant Collector was one pass¬ 
ed under S-111(1), cl. (c) of the U. P. Land Re¬ 
venue Act, and therefore, the appeal must be 
decided on the footing that the order passed by 
the Assistant Collector was one under S- 111 (1), 
cl. (c) of the U. P. Land Revenue Act, and that 
the contention that the Assistant Collector had no 
power to grant the review inasmuch as the original 
order passed by him was not one under S. Ill 0) 
cl. (c), could not be allowed to prevail. A.I.R* 
1936 Oudh 409 = 1936 O. W. N. 836 = 1936 R. D. 
454=12 Luck. 362=165 Ind. Cas. 19.: 


-S. 115—Conduct—Compliance with order— 

When creates estoppel—Partition decree—Tak¬ 
ing possession of properties allotted does not 
preclude appeal for further claim. 

A final decree was passed in a partition suit 
awarding to the plaintiff a certain share in the 
family properties. The plaintiff took possession of 
the plots allotted to him under the decree and sub¬ 
sequently preferred an appeal against the decree 
alleging that there was no proper division of the 
properties and that necessary provision had not 
been made in regard to water rights. The respon¬ 
dent contended that as the plaintiff had accepted 
the decree and taken possession of the properties 
allotted, he was not entitled to prefer an appeal on 
the principle that a party who has adopted an or¬ 
der of the Court and acted upon it cannot, after he 
has enjoyed a benefit under it, contend that 

invalid: 
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Held, that this principle was not applicable to 
the case as the plaintiff had not derived any benefit 
to which he was not otherwise entitled ; no question 
of estoppel or acquiesci nee arose and the appeal 
was quite compitint. A.l.R. 1035 Mad. 465 = 41 
M.L.W. 218=68 M.L.J. 255 = 1935 M.W.N. 227 = 
156 Ind. Cas. 987. 


-S. 1 15 — Conduct—Compliance with order. 

When amendment has been allowed subject to 
payment of costs to the defendant who accepts the 
amount, he cannot turn round and attack the 
amendment. A.l.R. 1934 Lah. 974 = 36 P-L-R. 264 = 
156 Ind. Cas. 342. 


-S. II 5 —Conduct—Compliance with order. 

The fact that the plaintiffs paid without demur 
the small ad valorem Court-fee in pursuance of 
the order of an earlier date docs not debar them 
from questioning the validity or illegality of the 
Court demanding ad valorem Court-fee when sub¬ 
sequently the Court demanded a much larger fee 
since a fresh cause of action accrued to the plain¬ 
tiffs on the latter date when additional Court-fee 
was demanded. 80 Ind. Cas. 667 = 5 P.L.T. 425 = 
1924 P.H.C.C. 254=3 Pat. 930 = A.1.R. 1924 Pat. 
673. 


7. (e) Consent. 


•S. 115—Conduct—Consent. 


Hindu family firm—Disruption of joint family— 
Effect on manager’s power to contract debts—Lia¬ 
bility of other members—Participation in active 
management amounts to estoppel since a member 
cannot deny the character he has assumed and on 
the faith of which third parties may be presumed 
to have acted. A.J.R. 1936 Mad. 94=43 M.L.W. 
437 = 1936 M.W.N. 134=70 M.L.J. 214=162 Ind. 
Cas. 371. 

- S. 115—Conduct—Consent. 

A party cannot approbate and reprobate with 
knowledge of the facts, and if the husband or the 
wife once deliberately affirms the marriage, he or 
she cannot subsequently object to the marriage. 
Ijierefore, where a previous petition for declaring 
the marriage a nullity has been been dismissed by 
consent of parties a second petition is not compe- 
<***$&£. 171, Rel. on. 110 Ind. Cas. 266 = 
30 Bom. L.R. 523 = A.I.R. 1928 Bom. 279. • 

ll 5 7 ~^ on .^ uct “Consent. 

. r * 5 ^* C P] a ‘, n t'ff by his conduct permitted the 
r;ik*f ntS t0 L believe that they would have the 
3 *J°,i U ? e t i he water of the well of the plaintiff 
hada h rtpH ef n ndan ll r . e,y . ing upon the permission 

titled 1^?°" u* he J )cl,ef that they would be en " 

Lnv 1 nl fhl - n ^ ht P la ' n t'ff was estopped from 
fJmI/ th A T : gh ^ f the defendants under S. 115, 
Evidence Act. 22 B 0 m. L.R. 415 = 57 Ind. Cas. 143. 


famnV-iF\Tw nd S Ct “ Consent - Hindu i° in 

rising transaction am ' ,ransf «s-Son S reco E 

nlaintfff* ^J ndu family consisting of th 

31 “ fath .er, the latter as manage 

benim^ «y properties entered into severa 

nortion nf^h? 0 * 10 * 1 * *°/ the P ur P° s e of saving 

cstate . from the hands of a mort 

olaintiff nn W P ? rc J. aser - And being accepted b; 
on Vl ! foot "!S. r «gbts had sprung up 

lb* f tr ausactions entered into b; 

clt ziz (c i ) f y ’ they wcrc bound ‘ 55 Ind 


S.II5— -Conduct—Consent—Award given 

after time—Acquiescence. 

Where the parties have by conduct agreed to 
accept the award, made after the allotted time they 
cannot afterwards contend that it was invalid be¬ 
cause delivered out of time. 4 Pat. L.T. 265 = 50 
Ind. Cas. 52 . 

~—S. 115—Conduct—Consent—Party to parti¬ 
tion deed. 

If a man allows a certain land to be recorded 
as Sir in a certain proceeding for partition to 
which be is a party, he is estopped from denying 
it. 32 Ind.Cas. 387 (U.P.B.R.). 

1 15 —Conduct—Consent to mutation pro¬ 
ceedings. 

When a person appeared at the time of the 
mutation in respect of the sale in dispute and ex¬ 
pressed his consent to it, he cannot subsequently 
come forward and impugn it. 2Lah.L.J. 306. 

S. 115 — Conduct — Land-lord’s consent — 
Occupancy holding. 

Where the plaintiff mortgagee of an occupancy 
bolding obtained a decree on his mortgage and after 
taking a Hukumnamah from a co-sharer land-lord 
purchased the holding in execution of his decree and 
became the owner of the land with the land-lord’s 
consent, he could not be ousted by any subsequent 
action of land-lord. S. 27 of the Sp. Rel. Act r'id not 
embody the only rule of equity applicable to thi* case 
and S. 115 of the Evidence Act was particularly 
applicable to this case. 14 Ind. Cas. 28 (Cal.) 

- S. 115—Conduct—Mortgage of tenant right— 

Consent of land-lord—Receipt of rent. 

A transferee land-lord cannot refuse to receive rent 
from the mortgagee tenant, nor can he obtain a decree 
or arrears of rent due to his refusal and obtain posses¬ 
sion of the holding in execution, when the original land¬ 
lord has been treating the mortgagee as a tenant for 
about a period of six years and receiving rents. 5 N.L R. 
111 =3 Ind. Ca6. 57. 


7. (f) Inducement. 

S. 115 Conduct—Inducement—Mortgagee in¬ 
ducing stranger to purchase property as free 
from incumbrances. 

Where a mortgagee took an active part in the sale of 
the mortgaged property to thiid party without disclo¬ 
sing the mortgage and by his conduct, induced the latter 
lo enter into the transaction, and subsequently assigned 
his mortgage to another person: 

Held, that the mortgagee was estopped by his con¬ 
duct from setting up his mortgage and this estoppel w as 
binding on his assignee also. A.l.R. 1934 Mad. 302 = 

39 M.L.W. 43 i = *934 M.W-N. 316 = 66 M.L.J. 563 = 
148 Ind. Cas. 612. 

- S. 115 —Conduct—Promise under inducement. 

Oral promise of gift of land to Municipality after 

latter had already constructed road on the land_ 

Donor is not estopped from denying gift. 45 Bom. 164 
=A.I.R. 1921 Bom. 198=22 Bom.L.R 654. 

-S- 115—Conduct—Inducement—Husband and 

wife. 

Where a pardanashin lady deliberately makes 
herself jointly and severally liable for a debt incurred 
by her husband on the strength of a power given to 
him by her, she cannot afterwards repudiate the same. 
12 C.L.J. 115 = 3 Ind. Cas. 330. 

- S. 115—Conduct—Inducement—Agreement to 

release mortgage. 

An agreement to release a mortgage if made for 
consideration binds the parties to it and a third party 
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can enforce it if he is, induced by it to purchase it or to 
advance money upon it or to do some act prejudicial to 
his interest. 10 C.L.J. 150=1 Ind. Cas. 264. 

7. (g) Negligence. 

_S. II5 —Conduct—Negligence—Stranger made 

to change position. „ , , 

The judgment-debtor was aware of the decree and 
that it was obtained in the name of the joint family 
firm. He made payments under the decree towards its 
sail-faction, and negotiations took place to settle the 
amount remaining due under th'* decree. No step was 
ever taken by the judgment-debtor to have the decree 
set a-ide. A stranger took an assignment of it and paid 
consideration for his purchase; 

Held, that the judgment-debtor, by reason of the con¬ 
duct, caused the stranger to change his position to his 
detriment. The judgment-debtor was, therefore, estop¬ 
ped from asserting that the decree was a nullity and 
unenforceable against him. AIR. 1943 Cal. 172 = 
I.L.R. (1942) 1 Cal. 562 = 207 Ind. Cas. 581. 

-S. 115—Negligence—Estoppel by negligence 

and representation—Bank giving advances on 
railway receipt—Receipt handed over to 
pledgor to collect goods for storing them in 
Bank's godown—Pledgor re-pledging it to ano¬ 
ther Bank —Such Bank bona fide giving advances 
—Suit for conversion—If can be based on 
estoppel by negligence. 

A pledge of the railway receipt operates as a 
pledge of the goods. The pledgee does not lose 
his right of property as pledgee by parting with 
the custody of the railway receipts or by entrusting 
them to ihe merchants or their agents or mandato¬ 
ries for the special purpose of convenient dealing 
with the goods by collecting them and putting 
them into the pledgee’s godown. Such a procedure 
is in the usual course of business and is obviously 
either necessary or at least convenient for the 
conduct of the business. Where the merchants, 
after the pledge of the receipt with a Bank, re¬ 
pledge the same with another who takes the pledge 
bona fide, no action for conversion can be founded 
on the ground of estoppel by negligence or repre¬ 
sentation. The type of estoppel, which enables a 
party as against another party to claim a right of 
property which, in fact, he does not possess 
is described as estoppel by negligence or by 
conduct or by representation or by a holding out 
of ostensible authority. But the neglect must be in 
the transaction itself, and be the proximate cause of 
leading the party into that mistake and also, it 
must be the neglect of some duty that is owing to 
the person let into that belief, or, what comes to 
the same thing, to the general public of whom 
the person is one, and not merely neglect of what 
would be prudent in respect to the party himself, 
or even of some duty owing to third persons, with 
whom those seeking to set up the estoppel are not 
privy. In this case, the Bank does not owe any duty 
to the subsequent pledgee. There is no relation¬ 
ship of contract or agency. Not only is there an 
absence both of any duty or of anything amounting 
to a neglect of usual precautions, but there is no 
ground for finding any representation. There is 
no reason for the Bank to think that they were 
representing to anybody that the merchants had 
any p title to dispose of the goods. The railway 
receipts are not dangerous things; there is no 
question of arming the merchants with them. It 
is only in special conditions of fact that an 
cstpppel by representation can be established. The 


railway receipt, though a document of title, is, in 
form, merely an authority to take delivery of the 
goods and the possession of such a document 
contains no representation that the holder has any 
implied authority or right to dispose of the goods. 
It is at the best, an ambiguous document. Its 
possession no more conveys a representation that 
the merchants were entitled to dispose of the 
property than the actual possession of the goods 
themselves would have conveyed any such repre¬ 
sentation. A.I.R. 1938 P.C. 52=22 S.L.R. 315 = 
40 Bom. L.R. 713=4 B.R. 260= 1938 O.W.N. 206 = 
42 C.W.N.321 = 19 P.L.T. 147= 1938 A.L. J. 273 = 
47 M.L.W. 329= (1938) 1 M.L.J. r 268 = 66 C.L-T. 510 
= I.L.R, 0938) Mad. 360=1938 M.W.N. 552=65 
I.A. 75 = 1938 A.W.R. 90=172 Ind. Cas. 745 (P.C.). 


-S. 115—Conduct—Negligence. 

Plainti ff owner of Government promissory loan 
notes—His agent handing them over to A—A for¬ 
ging signature to endorsements and presenting 
them to Bank of India—Bank cancelling them and 
issuing new ones—Plaintiff suing Secretary of 
State for possession of notes—Defence of estoppel 
on ground of negligence. 

Held, that in order to succeed on the plea of 
estoppel, the defendant must establish that there 
was a duty on the part of the plaintiff and his 
agent to use due care towards the party or towards 
the general put-lie of which he is one. Further, 
the negligence must be in the transaction itself 
and the negligence must not only be calculated to 
have the misleading effect attributed to it hut must 
be the proximate or real cause of that result. The 
fraud must have flowed as a natural and uninter¬ 
rupted sequence from the negligent act. Conse¬ 
quently, the Secretary of State was liable. A.T.R. 

1938 Bom. 93=39 Bom. L.R. 1152=I.L.R. (1938) 
Bom. 139=173 Ind. Cas. 522. 


-S. 115—Conduct—Negligence—No estoppel. 

Where a mortgagee gives title deeds to mort¬ 
gagor knowing that the latter required them to 
effect a sale knowing that the latter required 
them to effect a sale of properties, the mortgagee 
is gu»lty of negligence under S. 78, T. P. Act, in 
having allowed the mortgagor to defraud the 
purchaser but in such a case no estoppel under 
S. 115, Evidence Act, arises against him. 

A. T.R. 1937 Mad.195 = 1936 M.W.N. 871 = 170 Ind. 
Cas. 845. 

?• 115—Conduct—Negligence — Extinction 
of right. 

If a man has been neglectful of his rights in 

certain cases that does not mean that he should 

compelled to fnretro his rema>‘ning property. 

A 9 ,. Tn ^ Cas * 134=35 L * R * A - Rev * 115 = A.I.R* 1924 
All. 477. 

-S. 115—Conduct—Negligence. 

Where the plaintiff, by signing the transfer 
forms, and delivering the same and the share certi¬ 
ficates to the brokers, who absconded without 
paying for the shares to plaintiff, placed them in a 
position to give a title to defendant, who was a 
bona fide purchaser for value without notice*. 

Held, whatever right he may have against the 
absconding brokers, plaintiff is estopped by his act 
OA? m T? as ^ ert,ng any ri 8ht to the shares: 15 A* C* 

T 6 p ??"• 66 Tnd - ras - 72 6= 4 * Bom, 489-?3 BoP- 

B. R. U44=A.I.R. 1922 Bpm. 303. 
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—S. 115— Conduct — Negligence — Suit for 
mesne profits—Omission-Possession of lands 
on partition—Subsequent suit for mesne profits 
against person who was in possession. 

Omission to take possession of lands even when 
possesion was offered cannot deprive the party 
neglecting to take possession of the right to 
recover the subsequent mesne profits from the 
party who was in actual possession of the lands. 
(1904) 18M.L.J. 217. 


' 7. (h) No estoppel. 

-S. 115 —Conduct—No estoppel—Failure* of 

legal representative to volunteer to be brought 
on record. 

The duty of bringing the legal representatives 
on the record of a case rests upon the plaintiff in 
that case. There is no duty upon the legal repre¬ 
sentative to volunteer. His inaction cannot be 
used against him because there is no duty on 
him to speak. His conduct cannot be used as an 
admission or even as an estoppel. J.L.R. (1950) 
Nag. 491 = 1950 N. L. J. *281 = A.l.R. 1951 Nag. 270. 

-;S. II 5 —Conduct—No estoppel—Government 

basing assessment of Zamindari on charge 
levied in past—If estopped from disputing the 
legality of their levy in future. 

The fact that the Government based the assess¬ 
ment of a Z\mindari on charges actually, though 
illegally, levied in the past does not give rise to 
the inference that they consented to the levy of 
similar charges in the future, and the Government 
are not, therefore, estopped from disputing the 
legality of levies in the future. Basing assess¬ 
ment upon actual charges made in the past does 
not amount to affirmance that charges of a similar 
nature will be allowed ‘n the future. I.L.R. (1949) 
Nag. 263 = A.l.R. 1949 P.C. 140. 


-S. 115 — Conduct — No estoppel — Decree 

providing for its satisfaction if smaller amount 
is paid before certain date—Deposit of that 
amount by judgment-debtor after due date— 
Decree-holder withdrawing that amount—If 
estopped from executing decree for balance. 


Where a decree provides that if a smaller 
amount is paid by a certain date it would be 
deemed to be satisfied and the judement-debtor 
doposits that amount in Court after the due 
date, the decree-holder withdrawing that amount 
*? es, °PP ? d from executing the decree for 
the balance of the decretal amount, as the judg¬ 
ment-debtor s position has not been worsened in 
any way and no improper advantage has been 
g ined by the decree-holder by such withdrawal. 
1 he fact that the judgment-debtor has stated 

a n r« h, .?nf P *? T a u'°" * or permission to deposit the 
~V hat h f maki "S the deposit in full 
Hlff S rp Ct '° n Tif ! he decretal amount, makes no 

The ! )are act of the decree-holder 
u a mount cannot be interpreted 

to mean that he impliedly agreed to the condi- 

*, ^be condit'on is meaningless after the due 
date has elapsed and therefore, the decree-holder 
is within his rights in ignoring it and in with¬ 
drawing the amount, treating it as part satisfac- 

TF^ h, n C ? im ;, i 6C * 840 ( p -C.) and 27 B. 
1 (r.B.l, Dist. T.L-R. (1Q4Q) PQ^-ATR 

(1949) Nag. 385 = 1949 N.L J 513 g 

;in 5 C®° nd “ Ct *~ I f 0 «*toppel—Rule that 
estoppel against statute does 
ppt imply that there can be no estoppel against 


plea of fact necessary to be established before 
statute can be invoked. 

It is quite true that there can be no estoppel 
against a statute but this rule does not imply 
that there can be no estoppel even against a 
plea of a fact which has to be established before 
the application of the statute can be invoked. 
A man may not estop himself by any conduct 
of his from pleading that an alienation made by 
him is in contravention of a provision of the 
Punjab Alienation of Land Act. He may, how¬ 
ever, estop himself by such conduct from pleading 
that he is a member of a tribe to which protection 
is afforded by the Act. A.l.R. 19-16 Lah. 73 = 47 
P.L.R. 385 = 223 Ind. Cas. 458. 

-S. 115—Conduct—No estoppel—Legal dues 

—Person recovering then partially — He is not 
estopped from claiming balance due. 

It is always open to a person to recover his legal 
dues unless he has, by some action, legally bound 
himself not to do so. If rot, it does not matter 
whether he has not exercised his rights or 
whether he has recovered his dues only partially, 
provided he sues within limitation. Estoppel is a 
ground on r which he might be precluded from 
claiming; express waiver is another and so forth. 
But the mere fact that he accepts a part of the 
money tendered does not estop him from claiming 
the rest unless his hands are tied by something 
more. 224 Ind.Cas. 12= I.L.R. (1946) Nag. 392 = 
1946 N.L.J. 358=A.l.R. 1947 N a g. 153. 

-S. 11 5 —Conduct—No estoppel. 

Agreement to lease—Proposed lessee in posses¬ 
sion—Suit for ejectment — Fact that proposed 
lessor did not interfere with but on the contrary, 
stood by and permitted him to erect structures 
does not bar the suit for ejectment by reason 
of any doctrine of estopptl, acquiescence and 
waiver. A.T.R. 1940 Pat. 438=21 P.L.T, 277=190 
Ind. Cas. 581. 

•-S. II 5 —Conduct—No estoppel. 

Lessee of land and premises, near realtion of 
lessor—Lease in year 1893 and not registered— 
Improvements by lessee without protest from 
les«or— Suit for possession by lessor— Decrt e, 
held could be passed conditional on payment by 
lessor of amount spent by lessee for improvements 
and that no question of estoppel arose because 
there was no inducement by the lessor. A.l.R. 
1938 All. 342=1938 A.W.R. 280=1938 A.L.J.465 
= 176 Ind. Cas. 135. 

-S. 115—Conduct—No estoppel. 

Fire—Warranty in policy that no hazardous goods 
shall be stored in premises—Fire occurring from 
such breach of warranty—Claim against company — 
Company taking possession of salvage and keeping 
it for month : 

Held, that if in such a policy there is no clause 
relating to salvage the mere fact that the company 
takes the salvage and keeps it for about a month 
does not operate as an estoppel against its pleading 
that the assured cannot make a claim under the 
policy. A.T R. 1938 Lah. 168=40 P.L.R. 549=178 
Ind. Cas. 35. 

-S. II 5 —Conduct—No estoppel. 

Joint Hindu family—Throwing of separate pro¬ 
perty into common stock—Income used only for 
support of son—Purchase of property with father’s 
own money in son’s name : 
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Held, that father’s conduct in purchasing and 
recording the property in son’s name does not lead 
to estoppel from pleading that it was father’s pro¬ 
perty. A.I.R. 1936 Nag. 185 = I.L.R. (1936) Nag. 
65 = 165 Ind. Cas. 350. 


-S. II 5 —Conduct—No estoppel. 

The mere fact that a person attached the surplus 
sale proceeds of the execution sale under another 
decree in order to satisfy any decree obtained by 
him but did not proceed further cannot preclude 
him from claiming title to the property. 85 Ind. 
Cas. 747 = A.I.R. 1926 Cal. 420. 

-S. II 5 —Conduct—No estoppel. 

Granting of lease of nazul for building purposes 
does not estop Municipal Committee from refusing 
permission to build. 92 Ind. Cas. 796 = A.1.R. 1926 
Nag. 281. 

-S. 115—Conduct—No estoppel. 

Rent suit—Inclusion of a plot in the suit on 
objection by defendant—Subsequent suit to eject 
defendant from the plot—No estoppel is created. 81 
Ind. Cas. 324 = 4 P.L.T. 730 = A.I.R. 1924 Pat. 203. 

-S. II 5 —Conduct — No estoppel — Will— 

Hindu widow—Estoppel, whether arises by 
accepting an invalid will by a Hindu widow. 

Where a testatrix disposed of her woman’s 
estate by a will to her daughter with some allo¬ 
wance to her son, the fact that the son accepted 
the will does not amount to an estoppel and preclu¬ 
de him or his son from disputing the title of the 
daughter under a will. 44 Cal. 145 = 39 Ind. Cas. 
223. 

-S. 115—Conduct—No estoppel — Mutation 

proceedings—Assent—Withdrawal of assent on 
reconsideration. 

Where plaintiff’s consent was given to a certain 
mutation of names without consideration but was 
on reconsideration quickly withdrawn. Held, 
there was no estoppel by consent. 58 P.W.R. 1917 = 
39 Ind. Cas. 204. 


-S. II 5 —Conduct—No estoppel—Mortgage 

—Priority—Waiver. 

A prior mortgagee waiving his priority as 
against one item of the mortgaged property is 
not estopped from enforcing is against the 
remaining items. 37 All. 474=42. I. A. 163=13 

A.L.J. 809=19 C.W.N. 991 = 17 Bom. L.R.617=18 
M.L.T. 85 = 2 L.W. 639=29 M.L.J. 159=22 C.L.J 
165= (1915) M.W.N. 709=30. Ind. Cas. 366(P.C). 


-S. 11 5 —Conduct—No estoppel—Withdrawal 

of application—Reference—Award. 

Where one of the applicants withdrew his applica¬ 
tion for revision of the order of dismissal 
of his suit based on a certain award, he in not 
precluded from challenging the award especially 
where the Court held that the reference to the 
arbitration was bad. 93 P.R. 1915 = 18 M.L.T 
54 = 19 C.W.N. 929=15 A.L.J. 801 = 17 Bom. L. R 
609 =2 L.W. 645 = (1915) M.W.N. 500 = 22 CL T 
172=110 P.W.R. 1915 = 29 M.L.J. 307 = 11 P L R 
1916=29 Ind. Cas. 807 (P-C.) 


——S. H 5 —Conduct—No estoppel— Mortgage 
Heir redeeming a portion — Subsequent % 
for rest of the property. 

An heir is not estopped from claiming the r 
of the property of a deceased person in the hai 
of a stranger by reason of his redeeming from t 
stranger, a small portion of that 5ron«*« 

P.W.R. 1915=37 P.L.R. 1915=2 7 W. QT&1 


-S. 115— Conduct — No estoppel — Will — 

Daughters taking under will—Subsequent re¬ 
pudiation. 

Daughters taking the estate of the deceased 
father under a will executed by the mother are 
not estopped from claiming subsequently on the 
the ground of the invalidity of the will executed 
by their mother. 16 M.L.T. 592=(1915) M.W.N. 
26=28 M.L.J. 685 = 26 Ind. Cas. 455. 

-S. II 5 —Conduct — No estoppel — Mutation 

proceedings—Withdrawal of claim. 

A withdrawal of claim in a revenue mutation 
proceeding does not estop a person from suing for 
the portion in a Civil Court if the opposite party 
is not thereby prejudiced. 25 Ind. Cas. 34 
(Oudh). 

-S. 115—Conduct—No estoppel—Acceptance 

of rent by land-lord. 

Acceptance of rent under protest, does not 
estop the acceptor from impeaching the tenancy as 
such acceptance does not create land-lord and 
tenant relation. 19 C.L.J. 244 = 23 Ind. Cas. 592. 

-S. H 5 — Conduct—No estoppel—-Hindu 

reversioner accepting mortgage of land.sold by 
widow—Whether estopped from contesting sale. 

A reversioner who accepts a mortgage from a 
person to whom the widow had sold her share 
under the impression that the land mortgaged 
was the vendor's share and not that which the 
widow sold, is not estopped from contesting the 

sale. 32 P.W.R. 1914=108 P.L.R. 1914=23 Ind. 
Cas. 525. 

-S. 115 — Conduct — No estoppel — Invalid 

grant—Acceptance of rent. 

In the case of an invalid grant, acceptance 
of rent from the grantee does not amount to 
recognition of the grant and does not validate it- 
18 C.L.J. 23 = 21 Ind. Cas- 204- 

-S. H 5 — Conduct — No estoppel — Will— 

Bequest—Validity of—Right of heir to question 
—Gift to charity. 

Where a bequest to Dfiarmarth was used for a 
langar for more than six years it will not amount 
to estoppel against the testator’s heir as regards 
the future and so he can deny the validity of the 
gift on the ground of its being void for vagueness. 

63 P.W.R. 1912 = 106 P.L.R. 1912 = 78 P.R. 1912= 
14 Ind. Cas. 247. 

—ZT^* Us— 1 Conduct—No estoppel—Disclaimer 
—Expression of intention not to claim. 

A mere disclaimer by a person of his preferen¬ 
tial right to acquire land made over to rival 
applicant will not estop him after the land had 
been actually granted to him by the Government in 
the absence of a deliberate fraud prac^sed on 
the Government or the rival claimant. 32 M. 300 
Expl. 23 M.L.J. 593 = 12 M.L.T. 539=17 Ind. Cas- 
489. 

~ “S. H 5 —Conduct—No estoppel—Entry of 
husband’s name as joint occupier—Effect. 

The entry in revenue Maps of a person’s name 
as joint occupier with another would not estop 
JL latter from claiming as sole owner. 4 Bur. 

L.T. 255 = 12 Ind. Cas. 206. 

“"TzS: 1 l5 _ -Conduct—No estoppel. 4 . 

Plaintiff brought a suit for partition of certain 
property. In appeal the District Court. found 
that in fact it was a suit for a declaration ot 
ptje and possession. Thereupon, the plaiptiff 
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agreed to amend the plaint accordingly. Plaintiff 
appealed against the order 0 f the District Judge. 
Held, that he was not estopped by his conduct 
from challenging the order 0 f the District Judge. 
38 Cal. 681 = 15 C.L.J. 443 = 10 ind. Cas. 463. 

7 S. 115—Conduct—No estoppel—Hindu joint 
family-- Son taking benefit during father’s 
time—Right to impeach alienation. 

A son by getting certain lands from his father 
in his life-time is not estopped from challenging 
the father’s alienations when the latter dies and the 
son comes into possession of the whole estate. 
76 P.L.R. 1911 = 73 P.W.R. 1911=9 Ind. Cas. 586. 

S. II 5 Conduct—No estoppel — Suit for 
rent—Deposit by third party alleging himself 
to be transferee of tenant — Withdrawal of 
amount under protest—Suit for possession 
against depositor—Estoppel. 

A land-lord brought a suit for rent against his 
enants. In execution of the decree got therein, 
the holding was advertised for sale. First defen¬ 
dant asked for permission to deposit the decretal 
amount stating that he was the representative 
01 the tenants. The land-lord protested against the 
deposit being made by him but he was allowed to 
deposrt the amount which the land-lord withdrew. 

. e land-lord subsequently filed a suit for posses¬ 
sion against the depositor. Held, that the with¬ 
drawal of the amount by him could not be 
regarded as barring his suit for possession. 

7 Ind. Cas. 86 (Cal.). 

~S. 115—Conduct—No estoppel. 

Plaintiff took settlement of a piece of land 
irom the chairman of a Municipality who had no 
power to do so, and built a house thereon, and 
after two years the plaintiff was allowed by the 
Municipality to construct a drain round the 
house. Held, that since the plaintiff built his house 
before constructing the drain and he was not led to 
erect the house by the Municipality’s permission 
to construct the drain, this did not operate as an 
estoppel against the Municipality. 9 C.L.J. 286=4 
Ind. Cas. 55. 

f^Ibl«“oTdfng ndUCt ~ N ° esto P pe * Non-trans- 

tra^c? Ug a 1 L an 1 ^: 1( > rd Purchases a part of non- 
nrp.i/Tf holding under mortgage, he is not 
Sl-mw' t from ob J. ec ting to the transfer on the 
fn o non-transferabUity without his consent 

(Cab). SUlt by tHe mort Sag ee * 1 Ind. Cas. 661 

auaiffiii 5 T?° ndl i Ct ~ No cs toppel —Surrender 
Death nf r y „ Wld ° w to two roversioners- 

bv D^Stiff S« S1 °T S ~' Attcstation of dced 
olainUff 1 tn r S ^ ° f °? e reversioner—Suit by 
piamtm to recover the other half as real 
reversioner on death of widow 

t conveyed in halves her property to 

trance THe ei s S on SU H CCt to their giving h * r main - 
attested th5 °/ one of thera - plaint.iff, 

where it °1 conveyance to the other, 

owner of one hS ' t? that his father wa * the 
Sm widlw Thi f * , T . he reversioners died before 
me widow. The plaintiff sued as the real 

Held 31 thlt he° r th *. C rtCoVeryof the other half:— 

755-1906 A h W^f27?=29 A° P 7 P i e . d ' 09 ° 6) 3 AXJ ‘ 

CiFt* ll5 ” Conduct "“ N <> estoppel—Hindu law— 


The mere fact that a minor member of a joint 
family (here a grandson) did not object during 
life-time oi his ancestor for payments being made 
out of the current income of the property cannot 
estop him from afterwards contending against 
the validity of gifts out of the corpus of the 
family property. (1904) 17 M.L.J. 405=30 M. 

452=3 M.L.T.23. 

7. (i) Omissions. 

- S. 115—Conduct — Omission to assent — 

Land-lord and tenant. 

The land-lord succeeded in his suit lor ejectment 
in the lower Courts and obtained possession. But 
the High Court reversed the decision on the tech¬ 
nical ground that no proper notice to quit was 
given by the land-lord. The tenants however did 
not claim restitution, 

Held, that by accepting the land-lord’s possession 
as good the tenants impliedly surrendered the 
tenancy and by their failure to claim immediate 
possession they led the land-lord into the belief that 
no proper notice to quit was necessary. They were 
therefore estopped from pleading that his posses¬ 
sion was not lawful. 13 M.L.YV. 32 = A.I.k. 1921 
Mad. 144. 

-S. H 5 —Conduct—Omission to dissociate. 

Where during the pendency of a suit the minor 
becomes major, but the guardian continues to 
represent him and the parties continue the old 
state of affairs the guardian is liable for costs. 
1929 M.W.N. 545 = A.I.R. 1929 Mad. 782. 

—— S. II 5 —Conduct—Omission to plead. 

Where plaintiffs allowed one S to join with 
them in a suit against another person and to 
obtain a decree as the son of a particular man 
without denying that he was the son of the man 
and had no right to sue, they will be estopped from 
disputing his paternity in a suit by them for pos¬ 
session of the property decreed. 80 Ind. Cas. 235 = 
A.I.R. 1923 Lah. 630. 

-S. H 5 — Conduct — Omission to plead—Ques¬ 
tion of law or abandoning a point—Power of 
court to go into question. 

Omission of a counsel either to argue a question 
of law or his abandoning a question of law is not 
sufficient to disentitle the Court to go into the 
question. 27 C. 156, Foil. (1906) 11 C.W.N. 340. 

-S. 115— Conduct — Omission to object. 

Fire breaking out at wax refinery—Wax flowing 
into river and collected by general public and 
brought and sold in market—Company not assert¬ 
ing its right to wax; 

Held, that the company having stood by at a 
time when its officials knew perfectly well that the 
public were trading in wax and having permitted 
them to believe that the company had no further 
interest, the estoppel arose by reason of their inac¬ 
tion as there was no prosecution instituted as a 
warning, no notice in the press and no evidence of 
cautions given to the general public. A.I.R. 1941 
Rang. 166=1941 Rang. L.R. 153=194 Ind. Cas. 887. 

- S. 115— Conduct — Omission to object— 

Lessee, held estopped from questioning legality 
of third person’s possession or his right to 
build. 

Held, on facts that the lessee having induced the 
third person to believe that he (third person) was 
in lawful possession of the land and had a right to 
construct building thereon, by. his cpnduct, wa$ 
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estopped from questioning the legality of the third 
person’s possession or his right to construct build¬ 
ing and to remain in possession of it. A.I.R. 1940 
Rang. 172 = 189 Ind. Gas. 735. 

-S. 115—Conduct—Omission to object— 

Attachment of decree—Rightful owner omitting 
to object—Other parties acting on such con¬ 
duct—Effect, 

Where a person did by his omission to object to 
the attachment of the decree lead another party to 
believe that the decree was still the property of 
Ins judgment-debtor at the time of the attachment 
and to act on that belief in giving credit for the 
amount recovered by execution of the decree which 
he attached and in releasing the other debtors who 
were jointly liable under the decree in his favour 
from liability under that decree. 

Held, that the person who omitted to raise the 
objection was estopped from denying that the 
judgment-debtor was still the owner of the decree 
attached at the time of attachment. 125 Ind. Cas. 
365 = 8 Rang. 223 = A.I.R. 1930 Rang. 265. 

——S. 115 —Conduct — Omission to object— 
Burden of proof. 

A part accepting the onus without demur cannot 
object at a late stage saying that burden was 
wrongly put on them. 120 Ind. Cas. 168 = 31 P.L.R. 
481 = A.I.R. 1930 Lah. 213. 

-S. II 5 —Conduct—Omission to object. 

Person, in whose favour three mortgages on 
same property were executed, assigning second of 
them to another—Assignee suing making assignor, 
pro forma defendant — Assignor not disclosing' 
third mortgage by written statement—He cannot 
sue auction-purchaser on his third mortgage. 115 
Ind. Gas. 638= A.I.R. 1929 All. 511. 


-S. 115—Conduct — Omission to object — 

Admission of additional evidence in appeal. 

In appeal, appellants were allowed to adduce 
further evidence on an issue of fact. The respon¬ 
dents did not take up their stand on the inadmis¬ 
sibility of such evidence but adduced furth evi¬ 
dence to rebut the contention of the appellants, 

Held, that the respondents could not complain 
of the allowing of evidence. 115 Ind. Cas. 184 = 32 
C.W.N. 1020=A.I.R. 1929 Cal. 26. 

——S. 115 — Conduct — Omission to object— 
Trial of Small Cause suit on original side. 

Where in a suit, instituted in a Small Cause 
Court, a question of title was raised and the suit 
was transterred to the original side for trial, and 
afterwards the issue of title was deleted but the 
suit was tried on the original side without any 
objection from the plaintiff, and further the objec¬ 
tion was not also raised in the grounds of plain¬ 
tiff’s appeal to the High Court, the plaintiff would 
not be allowed to raise it at a later stage • A I R 

Mad- 352 Rel. on. 1 19 Ind. Cas? 3M = A. Lr! 
1929 Mad. 525. 

-—s. 115-Conduct-Omission to object—Suit 
by minor without next friend-Failure to objec 

“ a defendants a suit instituted by a minor 
without a next friend ,s aware or has received 
not.ee of the minority of the plaintiff and yet elect, 
to proceed to trial and take his chance of obtaining 
a decree in h.s favour on the merits without rais- 
ing any objection to, or issue upon, the maintaina¬ 
bility of the suit and prefers the objection for the 
first time on appeal when the trial has gone agains 


him he is estopped. 22 Cal. 270 and 19 Mad. 127, 
Rel. on. Ill Ind. Cas. 349 = 55 Cal. 712=A.I.R. 
1928 Cal. 537, 

-S. H 5 —Conduct—Omission to object. 

Pre-emption—Sale after notice that co-sharers 
have a right of pre-emption—Before commence¬ 
ment of sale co-sharcr claiming his r'ght without 
protest by purchaser—Purchaser cannot subsequ¬ 
ently resist the claim of the co-sharer. 103 Ind. 
Cas. 823 = A.I.R. 1927 Cal. 925. 

-S. II 5 —Conduct—Omission to object. 

Person entitle! to challenge alienation present 
at mutation but failing to object is estopped. 
96 Ind. Cas- 915 = A.I.R. 1926 Lah. 650. 

-S. II 5 —Conduct—Omtssion to object. 

Where P allowed S to act as lambardar, know¬ 
ing that he was not one, and that under the law he 
could not become one. 

Held, P cannot be allowed to disown S’s acts 
by contending that he was not a lambardar at all. 
95 Ind. Cas. 987 = 8 N.L.J. 195 = A.I.R. 1926 Nag. 
188. 

-S. II 5 —Conduct—Omission to object. 

Where two members of a Hindu joint family 
mortgaged property and there was a mortgage- 
decree after which one of the mortgagors died 
without issue and in the proceeding for final decree 
one of his brothers not a party to the mortgage 
had been made a party, 

Held, that as it was legally open to him to plead 
that he claimed under independent title and 
should not be made a party to the final decree and 
as he had not done so he was bound by the decree 
and could not be plaintiff in a subsequent suit to 
set aside the decree. 78 Ind. Cas. 637=5 L.R.A. 
Civ. 279=A.I.R. 1924 All. 873. 

— * — S. 115—Conduct—Omission to object. 

Where a party failed to object to.a wrong order 
of a court and thus deprived the opponent of 
certain remedies open to him if the party bad 
objected, he cannot afterwards raise that objection. 
83 Ind. Cas. 438=39 C.L.J. 434=28 C.W.N. 559= 
51 Cal. 690 = A.I.R. 1924 Cal. 633. 

—-—S. 115—Conduct — Omission to object— 
Right of person made a party defended to 
urge in appeal that he was not a proper party. 

When a person who is not a proper party to a 
suit allows himself to be made a party defendant 
without any objection and an issue relating to 
him is raised and decided in the suit, he cannot 
change front and insist in the appellate court that 
an error has occurred in making him a Party and 
the issue was not triable in the action. (1906; 
11 C.W.N. 284=5 C.L.J. 95=3 A.L.J, 456. 

“— S. 115— Conduct — Omission to object— 
Major represented as minor—Party to suit— 
Defendant Improperly impleaded as a minor—’ 
No objection raised by defendant during suit— 
Subsequent suit for declaration that decree wai 
not binding on defendant. « 

A certain defendant was impleaded in a suit a 
a minor under the guardianship of his mother, wno 
was his certified guardian. He and his 
Jointly defended the suit, and at no period d ld “ 
defendant raise the objection that he was Pot * 
minor when the suit was instituted. A deer 
was passed in favour of the plaintiff and no app . 
was preferred either by the defendant or 
guardian ad litem, Held, that it wa* 
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competent to the defendant to sue and subsequently 
to have the decree declared not binding upon him 
upon the ground that he was in tact of lull age 
when it was instituted and that his mother had 
betrayed his interests. 20 A. 90 and 1905 C. W. N., 
P* 229, distinguished. (1904) 1906 A.W.N. 73 = 
3 A. L.J. 187=28 A. 416. 


7. (j) Recognition of agency. 


”S. 115—Conduct—Recognition of agency — 
Plaintiff deliberately accepting through his 
general agent liability to pay under proprietary 
rent—Whether can seek for declaration that it is 
to be paid by others. 

Where a person has, through his general agent, 
deliberately accepted before the Assistant Settle¬ 
ment Officer the liability to pay the under-proprie¬ 
tary rent of a holding, he cannot subsequently 
resile from that position and seek for a declaration 
to the effect that other persons are liable to pay 
the under-proprietary rent. A.l.R. 1935 Oudh 
409=1935 O. W.N. 537 = 165 Ind. Las- 295. 


"—S. 115—Conduct—Recognition of agency— 
Sale of part of mortgaged property—Mortgagee’s 
agent agreeing to sale and accepting sale proceeds 
in reduction of mortgagor's indebtedness. 

Where it appeared that the mortgagee’s agent 
raised no objection to the sale of property for 
its full value to the respondents and accepted the 
whole of the proceeds in reduction of the indeb¬ 
tedness of the mortgagor and then furnished a 
list of debts due by the mortgagor in which the 
mortgage debt in suit was not mentioned: 

Held, that by these acts, the agent of the mort¬ 
gagee gave the respondents the impression that 
he was prepared to allow them to purchase this 
land “ ee of any claim under his mortgage, and 
tdat i ^ P urc ^ ase d the land on the understanding 
that were buying it free from encumbrances 
and that the mortgagee was estopped from setting 

land s °ld was subject to the mortgage. 
Ad.R. 1935 Rang. 191 = 13 Rang. 346=156 ind- 
Cas. 707. 


to believe that he was doing this on behalf of a 
certain school, and to take certain action in that 
belief, is not entitled to change his mind and 
dedicate the property for another object, namely an 
orphanage. 1 Us conduct creates an estoppel against 
him and anyone claiming in his right. A.l.R. 1946 
All. 468 = 227 Ind. Cas. 50 = 1947 A.L.J. 65. 

“ S. 1 15—Conduct—Representation—Estoppel 

by conduct illustrated. 

A Hindu widow gifted her husband’s property 
to her son-in-law. After the death of the son-in- 
law, his son became the heir. Some of the pro¬ 
perty was sold to a stranger and the sale deed by 
the minor grandson was signed by the daughter 
(mother of the vendor) in token ol her consent. 
She also executed another document with respect 
to some other property along with her son and 
represented that the son was the owner of the 
property. She applied and got the name of the son 
recorded as the occupant in tne record of Rights. 
On the death of the widow (mother) the daughter 
challenged the title of the transferees : 

Held, that the daughter was estopped by her 
conduct fr 0 m repudiating the gift by the widow 
and the title of the transferees. A.l.R. 1946 Nag. 
108=1945 N.L.J. 413= l.L.R. (1945) Nag. 871. 

-S. 115—Conduct—Representation. 

Mortgage of property standing in mortgagor’s 
name—Mortgagor's mother present at the time of 
mortgage and inducing mortgagee to advance 
money —Suit by motliei to avoid mortgage : 

Held, that the mother was estopped. A.l.R. 
1937 Lah. 272=174 ind. Cas. 299. 

-S. 115—Conduct—Representation. 

Where the judgment-debtors have, by their 
action, represented that their house could be sold 
by mortgaging the same to the decree-holder, 
they are estopped from raising the question that 
the house is not liable to attachment under S. 60. 
Civil. P.C. A.l.R, 1935 Lah. 164 (1). 


11 5—Conduct-Recognition of agency. 

After a principal has refused to indemnify a 

tbe future in a speculative business com 

nutted to that agent, that principal cannot be heart 

«° a sency subsisted. Keech v. Sanior< 

i?r S h Vr* S; 635 and 19 Beavon 356; 19 Ves. 144 

Nanah’ 3 * Gm * and Cr. 7 * 7 , Di S t. J M« 

2u3 ?£!» Vtr* 6le ? £ a ® es ,n Ch * 29; 1900 A. C 

4S4-5 d p 2 r T - c nd ^- W ; , 2 ?, 4 ' Fo11 ' 93 ind. Cas 
F.L.T. Sup. 1=A.l.R, 1925 Pat. 68 (F.B.) 

^ S n;“rK Conduct -? c cognition of agency. 

his auihnrirv^ agent Principal fully recognising 
vsubsequently question it 

Lah 48. 739=3 L ' L ' J- 265 = a! I. R. 192! 

7. (k) Representation, 

"representation — Maho 

“n o? Bchonl A la “ d for construction there- 

he was doini’th^ USin ^ ° ther » to believe that 

to take certain °? be . half ° f that 8ch ° o1 and 
not chin« W. ™* Cl i on ^i hat belief-He can- 

SSlth “Object. ° d and dedkat ' property for 

Wh ° has a ^ uire d land for the 

constructed 0 9.^. school buildings, who has 

, buddmgs, and who has over a 
gerifid Qt several years caused everypne concerned 


-S. 115—Conduct—Representation. 

Plaintiff causing defendant to repair a well on 
the understanding that defendant should be en¬ 
titled to use the water of the well as easement— 
No registered deed executed granting easement— 
Plaintiff is estopped from questioning defendant** 
right. 45 Bom. a0=A.i.K. 1921 Bora. 417. 

-S. 115—Conduct — Representation — Mort¬ 
gage by two, as co-owners — Mortgagor, if can 
question title of co-mortgagor. 

If A and B jointly mortgage to X a property 
which stands in their names on the allegation that 
they are proprietors in respect of the share for 
which they are registered, it is futile for A or 
his successor to contend subsequently as against X 
or his representative, that B had no title to the 
property and that A was the sole owner. 21 
C.L.J. 635=30 Ind. Cas. 47. 


7. (1) ..Scope and essentials of. 

S. 115—Conduct—Conditions giving rise to 
estoppel—Change of position. 

An estoppel by conduct can only come into 
play if by the conduct of one party the other party 
has changed his position in a way to his prejudice 

226 Ind. Cas. 503=48 Bora. L.R. 313 = A.l.R. 1546 
3om. 469. 
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-S. 115—Scope and essentials of conduct— 

A party cannot take advantage of an event 
brought about by his own act or omission. 

A person who has deliberately brought about a 
state of affairs, should not be allowed to take 
exception to that state of affairs and use that 
changed state for his own advantage. 

In the articles of Association of an Insurance 
Company, it was provided that the meeting of the 
policy-holders was to be held in the registered 
office of the company. The directors of the 
company refused permission to hold the meeting 
in company’s premises. The meeting was then 
held at another place : 

Held, that the meeting was perfectly regular the 
change of venue in this case having been caused 
by the company itself: New Zealand Shipping 
Co. v. Society des Atellierz, (1919) A. C. 1 and 
Queshel Forks Gold Mining Co., Ltd. v. Ward, 
(1920) A. C. 222, Foil. 114 Ind. Cas. 636= A.I.R. 
1928 Mad. 1215 = 55 M.L.J. 385. 


S. 115—Conduct—Scope and essentials. 


A person who deliberately, by his own act, got 

the name of another entered as owner of half the 

property cannot subsequently plead that the was 

the owner of the whole property. 74 Ind. Cas. 

2 AW. 498 = 4 L.R.A. Civ. 555 = A.I.R. 
1924 All. 63. 

—’“S. 115—Conduct—Scope and essentials of 
—Estoppel. 

Conduct, to create an estoppel, must have misled 
the plaintiff. 33 Mad. 459 = (1910) M.W.N. 26 = 
20 M.L.J. 752=5 Ind. Cas. 732. 

■S. 115—Conduct—Essentials of. 


An omission by the defendant in order to create 
an estoppel in favour of the plaintiff should have 
misled the plaintiff. (1910) 20 M.L.J. 752. 


o. consent, 

“ 7 —S. Ii5—Consent Persons consenting a 
giving effect to family arrangement * a nr 

When a family arrangement has been enter 
into or acquiesced in, by all the persons interest 
in the family property, none of the persons w 
consented thereto may thereafter be heard 
repudiate that arrangement or to set up that 

lS9lni b C^ 7 M? laW ‘ AJ - R - 1935 R -S 355 

-S. 115—Consent. 

If it is proved that the transfer was 
with the consent of the rightful owner , 1 “ 
would fall within the purview of S 115 ^^ C ? 
other conditions of S.41. T.P A r f , 1 

satisfied. Such consent will estop She d n° l 
even though the transferee made 
as to ascertain that the transfer^? G j quin 

to make the transfer a conjfti™ 
essential for the application of s 4 ^ 

A.I.R. 1934 All. 193=1934 a t T ih , P * A 
374=56 A... 582 = 4 A.V$! , 

-S. 115-Consent. * 

Plai'ntfff mP b e e in °i % 

^•^■sKas-s B-s s*A£ 


under sanad issued by the Inam Commission. The 
sanad was given to one G who had two sons R and 
H of whom R was father of plaintiffs- H sold the 
suit property toD 0 n June 7, 1914, and died child¬ 
less in 1919. On June 7, 1926, the heirs of R 

(Plaintiffs) sued for a declaration that they were 
the managers and owners of the suit property and 
for an injunction directing D not to collect income 
from occupancy tenants: 

Held, that plaintiffs were not estopped by the 
alienation by H in D’s favour from claiming the 
property from D, there being no evidence to show 
that there was any declaration, act or omission pn 
the part of plaintiffs or their predecessors by which 
the defendant was induced to believe anything and 
to act on such belief. A.I.R. 1933 B 0 m. 26=34 
Bom. L.R. 1469=141 Ind.Cas. 103. 


Where, in a dispute regarding family property 
settlement was effected between B and W (a femal 
member) and property was partitioned betweei 
them and B agreed that W would be at liberty t< 
adopt any person as her son and in pursuance o 
the compromise between them W adopted a son : 

Held, that whatever the legal position as regard 
the validity of the adoption may be, B is estoppe* 
trom questioning the adoption by W. 34 All. 391 

( -aS' p an ,?,vo 5 T A i ad : /> 86 - Kel - on- 114 Ind. Cas. 71 
— Lah. lo. 


——S. H 5 —Consent—Civil case. 

recording evidence can be 
validated ^ consent—Party consenting is estopped. 
99 Ind. Cas. 681 = A.I.R. 1927 Lah. 132. 


S. H 5 —Consent. 

Contract-One party agreeing to abide by the 
decision of the other—He must accept the decision 

arbitrary or unjust. 5 Mad. 173, Rel. on. 
104 Ind. Cas. 185= A.I.R. 1927 Sind 253. 


-S. II 5 —Consent. 

When a person appeared at the time of the mu- 
ta 5°“ in res P e ct of the sale in dispute and expres¬ 
sed his consent to it he cannot subsequently come 
forward and impugn it. 99 Ind.Cas. 752=2 L.LJ. 


a« 115—Consent. 


By consenting to the order of reference to art 
tration and extension of time, the party is n 
estopped from pbjecting to the continuance of t 
P oceedings ad infinitum or after they have prov 

rWN V Sn ^corrigible. 80 Ind. Cas. 459= 
C.W.N. 420=A.I.R. 1923 Cal. 410. 


S. 115—Consent. 

rnn«?r S .?T LeSS ?* r /?, Consent to allow permanent 

d?snnf;ni 1 W1 estop him from subsequently 

TnH P rl g Pf r *?anent nature of the lease. 67 

P U C rr 9nn 4= A 1 r S al * 717=3 P.L.T. 467=1922 
P-H.C.C. 209 = A.I.R. 1922Pat. 258. 

1^5— Consent—Evidence* 

attes1atf l i? e ^ t --^- i ^* n ^ e -° f consent other than mere 
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9. Consent decree or order. 

See also Civil P. Code, O. 23, R. 3. 

——S. 115—Consent decree or order—Instal¬ 
ment bond—Suit by plaintiff on default—Suit 
compromised and decree for two instalments 
passed—In a subsequent suit by plaintiff, 
defendant claiming that full consideration for 
bond had not been paid—Plea held not barred 
by compromise decree. 

The test for determining whether there is an 
estoppel in any particular case in consequence of 
a decree passed on a compromise, must depend 
upon the answer to the question : Did the parties 
decide for themselves the particular matter m dis¬ 
pute by the compromise and was the matter ex¬ 
pressly embodied in the decree of the Court passed 
on the compromise or was it necessarily involved 
in, or was it the basis of what was embodied in the 
decree? 

The original bond was payable in ten annual 
instalments. The plaintiff instituted a suit for re¬ 
covery of certain sum when two instalments re¬ 
mained unpaid. This suit was compromised and 
the plaintiff was granted a decree for the full 
amount and costs. The parties had come to an 
agreement that a decree for the two instalments 
should be passed, but that no further claim should 
be made by the plaintiff without going into the 
accounts relating to the balance. In a subsequent 
suit by plaintiff, it was pleaded by the defendant 
inter alia that the full consideration for the bond 
had not been paid: 

Held, that the compromise decree was merely 
confined to the two instalments which were in dis¬ 
pute in the previous suit. The decree could not, 
therefore, be considered to be tantamount to an 
admission that full consideration had been paid 
for the bond. Therefore, the consent decree in 
the previous suit was not a bar to the pleas raised 
by the defendant in the subsequent suit. A.l.R. 
1941 Lah. 116=42 P.L.R. 749=193 Ind. Cas. 781. 

-S. 115—Consent decree or order. 

In the case of a consent decree, the parties 
themselves decide the issues in dispute between 
them in the litigation in which that decree is made 
and they are estopped from subsequently challen¬ 
ging the decision at which they arrived. A.l.R. 

1941 Pat. 536 = 7 B.R, 767 = 194 Ind. Cas. 428. 

• 

1 Is—'Consent decree or order—Consent 
decree subsisting—Property declared inalie¬ 
nable. 

Where there is a subsisting compromise decree 
between the parties declaring the property in 
dispute to be inalienable, the defendant is estopped 
from contending in a subsequent proceeding that 
the property is alienable, whether the subsisting 
decree offends against the law of perpetuities or 
not. A.l.R. 1937 Sind 177=31 S.L.R. 197=171 
Ind. Cas. 127. 

——S. 115—Consent decree or order— Consent 
decree. 

A decree by consent of a competent Court, 
until it is set aside, raises an estoppel just in the 
same way as a decree by default or after consent. 
A.l.R. 1936 Sind 99 = 29 S.L.R. 455=164 Ind. Cas. 
43. 

- S. H5—Consent decree or order. 

A party to a consent decree - which the Court 
bad jurisdiction to pass, is estopped from, going 

Y f D,—48. 


** 5 — 9 * Consent decree or order. 150b 

behind the terms to which lie has voluntarily sub¬ 
mitted on the ground that the decree was 
wrongly passed. A.l.R. 1933 Sind 29=26 S.L.R. 
395 = 141 Jnd. Cas. 290. 

S. 115—Consent decree or order—Comp¬ 
romise decree against life tenant, whether 
binding on remainder-man — Knowledge of 
litigation, whether creates estoppel. 

A and B, two cousins, held lands as tenants in 
common. A died leaving Ins share by will to his 
daughter M for life and after her death to the 
plaintiff, his grandson but the joint possession 
under B’s management still continued. After B’s 
death, M sued ior her share. The suit was com¬ 
promised l\ giving M a half share in the 
joint lands except the suit land which was given 
wholly to B’v, son. The draft of the compromise 
deed was written by the plaintiff. After the 
death of M, the plaintiff sued for a half share 
in suit land contending that, the compromise decree 
was not binding on him: 

Held, (1) that the plaintiff was not estopped from 
claiming the suit land though he had managed 
the previous litigation and knew of the compro¬ 
mise and had even drafted the deed of compro¬ 
mise; 

(2) that the defendant’s possession was not 
adverse to the plaintiff; 

(3) that M who was a mere life-tenant had no 
power to represent the plaintiff in the previous 
suit, even if she wished to do so and as the com¬ 
promise decree was not binding on the plaintiff, 
he was entitled to recover a half share. A.l.R. 
1931 Mad. 354=1931 M.W.N. 302 = 131 Ind. Cas 
669. 

-S. 115—Consent decree or order. 

A consent order raises an estoppel as much as 
a decree passed in invitum. 36 Bom. 283, Foil. 
120 Ind. Cas. 776=10 P.L.T. 469 = A.l.R. 1929 
Pat. 440. 

-S. 115—Consent decree or order—Petition 

of compromise in probate Court—Admissions in 
—Regular suit for possession—No estoppel. 

Held, that a probate Court has no jurisdiction 
to deal with title to property covered by a testa¬ 
mentary instrument, that at the the worst the 
plaintiff abandoned her claim to the estate of her 
husband but that abandonment, whether orally 
stated or recited in the petition, could not 
destroy her title, nor can estop her from filing 
a suit for possession of her husband’s share in 
the joint property. 78 Ind. Cas. 14= A.l.R. 1924 
Cal. 905. 

-S. 115—Consent decree or order. 

A compromise as to possession in proceedings 
under S. 145, Cr. P. C.» could not be deemed to 
have the effect of estoppel. 76 Ind. Cas. 527 = 

20 A.L-J. 932 = 45 All. 162 = A.l.R. 1923 All. 77. 

-S. 115—Consent decree —Estoppel. 

Where a party agreed to dispose of the suit 
by the ascertainment of a simple fact under 
O. 23, R- 3 C. P. Code, he cannot resile from the 
agreement. 23 C. L. J. 482=34 Ind. Cas. 220. 

_ S. 115—Consent decree —Party to a com¬ 
promise — Not estopped from contending that 
sale should be set aside in its entirety. 

A party to a compromise is not estopped from 
contending that a sale if set aside at all, must 
be set aside in its entirety. 21 Ipd. Cas 858 (Cal.) 
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-S. 115—Consent decree—Agreement by 

plaintiff in a previous suit to give up land— 
Effect. 

An agreement by way of compromise in a 
previous suit, by the plaintiff to give up posses¬ 
sion of a certain land to the defendant will 
operate as an estoppel against the plaintiff from 
alleging that he still had a subsisting title to it. 

121 P.W.R. 1918=46 Ind. Cas.7. 


-S. 115—Consent decree—Jurisdiction. 

Consent to refer to arbitration does not estop 
a party from challenging the jurisdiction of the 
Court which made the reference on the agree¬ 
ment. 16 P.W.R. 1913=52 P.R. 1913=14 P.L.R. 
1912=17 Ind. Cas. 684. 


-S. 115—Consent order—Alteration by con¬ 
sent—Estoppel. 

Where the parties to a decree come into Court 
with an agreement to alter its terms and the Court 
alters the same, both are estopped from question¬ 
ing the validity of the order modifying the terms 
of the decree. 4 P.W.R. 1909=5 P.L.R. 1909 = 
1 Ind. Cas. 48. 

-S. H 5 —Consent order—Estoppel—Scope of 

the doctrine. 

An estoppel arises when the person is not allow¬ 
ed to deny the truth of some matter which he has 
made another to believe to be true. When it was 
agreed between the parties that the claim petition 
of* the defendant should be allowed but without 
costs and that plaintiff should apparently in 
consideration of the defendant giving up the costs 
refrain from instituting a suit; Held, no question 
of estoppel arises. QuaereWhether such an 
agreement would be void on the principle contained 
in Section 28, Contract Act. (1915 ) M.W.M. 237 = 
28 Ind. Cas. 536. 


—-S. II 5 —Consent decree—Will—Legatees— 
Suit by legatee under will—Consent decree— 
Subsequent suit between parties—Question of 
genuineness of will, if res judicata. 

In a suit for possession where the defendant 
claims the property as an adopted son and sets up 
a will Uie lact that in a 1 ‘oimer suit in which the 
plaintiff was a party, the question of the genuine¬ 
ness ol the will was at issue but was not contested 
by the plaintiff does not amount to an estoppel’ nor 
does a question of res judicaia arise as the decree 
in the previous suit is one by consent between 
different parties altogether. 11 Ind. Cas. 834 (Mad.) 


S. 115—Consent decree. 

For determining on what matters estoppel wi 
Operate by reason of a consent decree u will I 
necessary to see whether the parties decided tl 
particular matter by compromise, whether it w 
embodied 111 the decree or whether it was nece 

K?. , ras d jisisas'jas.“ sv 


benefit. 115l_ConSent deCrCe ~ Acceptance 

An acceptance of benefits under a comornn 
will operate to estop the person acccptmg f” 

Caf. U il 6 ® atterwards * 1 O.L.J. 442=25 : 

--S. 115— Consent order— Comnr~™?«- r 

•—Withdrawal of claim—Estpppcl. ° f ‘ 


Where a person by consent to a compromise 
includes another to withdraw his claim, the former 
is estopped from subsequently ignoring the terms 
of the compromise. 2 Pat. L. J. 634=45 Ind. 
Cas. 332. 

-S. 115—Consent order—Order not passed 

by consent—Order on application for withdra¬ 
wal of execution proceedings—Restrictions. 

Held, that an order passed by the court on an 
application to withdraw execution petition, on 
failure by the decree holder-purchaser to deposit 
the premium within a due date, allowing the 
application on condition of the decree-holder again 
bringing the same property to sale and bidding for 
the same amount is invalid and not binding upon 
the decree-holder who is at liberty to proceed with 
the sale of the other properties. A court has no 
power after adjudication upon the application 
before it to lay down a rule binding the judgment- 
creditor in respect of any future application he 
might make. An order which is not passed by 
consent can only be binding in respect of the 
immediate subject-matter of adjudication. (1906) 
11 C.W.N.2J6. 

-S. 115—Compromise decree—Objection that 

decree is not executable. 

Held, that where a decree was passed, on com¬ 
promise, the judgment-debtor will be estopped 
from subsequently objecting to the execution on 
the ground tiiat it is contrary to S. 99, T. P. A. 
(1904) 31 C. 922 (D.B.) = 8 C.W.N. 264. 


-S. 115—Consent decree or order— Consent 

order that suit be tried on merits—Objections 
that plaintiti should not have been allowed to 
sue “in forma pauperis’*—Question not raised 
at the time of consent order—Validity of 
objection. 

When a consent order is passed that a case be 
tried ou the merits and the plaintiff’s right to sue 
in forma paupeiis is not then questioned, no 
objection to his right to sue as a pauper can 
afterwards be raised. (19U2) A.W. FI. 206=25 
A. 137. 


-S. 115—Consent ..decree or' order—Agree¬ 
ment between parties to abide by ' decision 
of Commissioher—Right to re-open his decision— 
Civil P. Code, Ss. 150, 151—Decision according to 
Commissioner’s finding—Right to appeal. 

Where the parties to a suit agreed to a question 
between them being referred for decision to a Com¬ 
missioner and to the suit being decided according 
to his decision, and the suit is decided on his find¬ 
ing, the parties are estopped from resiling from the 
agreement and from appealing against the decision 
m the suit. (1901) 6 C.W.N. 121=29 C.306. 


A v 


construction oi document. 


-S. 115 — Construction of document—Part] 

suggesting one construction and succeedinj 
—Whether can put forth diametrically oppositi 
construction of same deed in subsequent suit. - 

There would be monstrous injustice if a party 
having suggested one construction of a deed ** 
a previous suit and succeeded on that footing 
were allowed to turn round and win the new sui 1 
upon a diametrically opposite construction of thj 
-E5, de S d ; A * LR - 1942 All. 122=1941 A.W-R- 

T “i 94 ! A -LJ. 721 = IX.R. (1942) AH. 103-10 
Ind. Cas. 190, . . 
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115—Conduct — Construction of docu¬ 
ment—Document executed with one intention 
cannot be utilised for another purpose* 

The executant of a document executed with one 
intention cannot by change of mind utilize that 
document for a transaction of a wholly different 
character. 

Per Devadoss, J.—When a document is executed 
without the intention of conveying title by one 
person in favour of another, it cannot afterwards 
be used for the purpose of conveying the title 
merely because one of them changes his mind and 
wants the document to be operative. 106 Ind. Cas. 

* fj. T'. 470=A.l.R. 1928 Mad. 25 = 53 

M.L.J. 808 . 


-S. 115—Construction of document—Question 

of law. 

The question of the proper construction to be placed 
on a deed is one of Jaw and and there can be no estoppel 
by a pleading of law. 7 O.W.N. i052 = A.I.R. 1931 
Oudh 133 = 129 Ind. Cas. 163 = 6 Luck. 382 . 


11. Contract. 


-S. 115—Contract. 

The forbearance of a plaintiff to sue coupled with 
his forbearance to declare the defendant a defaulter, 
constitutes a good consideration for the fresh agreement 
though the original contract had been in the nature of 
a wagering transaction and the plaintiff is entitled to 
recover. The defendants would be estopped from setting 
up the defence that the transactions were wagering. 
A.l.R. 1938 Lah. 781=180 Ind. Cas. 453 . 


~7p s * lX 5—Contract—Agreement that one party 

did not wish to participate in litigation in securing the 
property and not claiming any interest therein—Property 
secured by the other party. 

Where it was fo u nd that the predecessor of the plain¬ 
tiff had assured the defendants that he would not take 
his share in the la n ds left by B, as he did not wish to 
participate in the costs of the liiigation in procuring 
those lands, and acting on this representation the 
defendant* carried on the litigation and secured the 
property for themselves, a n d it was also found that the • 
predecessor of the plaintiff bad not, in pursuance of 
this agreement, claimed any title in them: 

Held, that the plaintiff was estopped from claiming 
anv interest in the lands. A.l.R. 1935 Pat. 21 = . B.R 
110*3152 Ind. Cas. 823. 


S. 115 —Contract—Person holding office under 
t^ 9 ment ~“ TermS acce P ted —Whether bound by 

ha *. i cld officc a registered 

and ™ f ° r a P j r,od of thrce y cars , on certain terms 
frriT^!!r° n8 f Wh ° u had UQrCfi erv c dly accepted a 
I ^ ° Q ,hc samc tcrms and conditions, 

LC, 0t .f b , h ! rd S .t V that hc was not bound by the 

t y ‘ CC;t ? at * C tCrm8 Wcre not binding 
undrl^hr tuue whea .*i‘« employers had acted strictly 
^ p nd - r r r thc A t 5 r ™ 8 of 8Cr 'ncc in discharging him from 

r w m A ' LR c *934 Cal. 328=58 C. L/J. 333=38 
G.W.N. 214=61 Gal. 80=149 Ind Gas. 1215. 

—*S- *15—Contract Act, s. 264. 

hrlln 1 'l£ir OPCa l °u ^5 new customers of a firm who 
begin dealings with the firm after its dissolution to 

^antoge of the provisions ofS. 264, oftheCon- 

femnre *64. Contract Act is a particular 

form of estoppel by conduct and a person is not entitled 

^ T ° f U **“ *«• raise a presumj? 

absence of public notice excited in him a 
^bclwhich caused him to do something that he would 
not otherwise have done. Even if thiTiectioa applied to 


such cases, tlu* new customers will have lo prove that 

they knew that the partners who bad relired wore 

partners of the Jirm when they started their dealings. 

A. I. R. 1933 Lah. 591=34 p. L. R. 1022=146 Ind. 
Cas. 847. 

-S. 115—Contract. 

Where a party to a contract agrees that in case of 
any dispute arising out of the contract or in any matter 
concerning the contract, he will abide by the decision of 
the other pirty, he cannot afterwards be allowed to say 
that such decision is not binding upon him being a 
decision by a person in his own cause unless it can be 
shown to be arbitrary or otherwise unjust. A.l.R. 1933 
Sind 93 = 26 S.L.R. 469= 141 Ind. Cas. 768. 

-S. 115—Contract. 

In a .contract between A and B, ifB agrees to pay 
a certain amount to C, and subsequently agrees wiln C 
to pay him direct, he (B) is estopped from denying his 
liability to pay personally ho C. 131 Ind. Cas. 210. 

-S. 115 —Conduct—Contract. 

After the right to get either rescission or reformation 
of the contract is barred, it is not competent to a party 
to a contract enjoying the benefit under it to say that he 
is not bound by one of its terms. 82 Ind. Cas. 970 = 
A.l.R. 1925 Cal. 389. 

-S. 115—Contract—Sale of goods— Repudia¬ 
tion. 

A purchaser buying goods through an agent from an 
undisclosed principal can repudiate the contract even 
after receiving part of the goods on finding that they 
are not of the quality agreed to be sold. 71 P.R. 1909 
= 110 P.W.R. 1909= 107 P.L.R. 1909 = 2 Ind. Cas. 804. 

——S. 115—Contract—Subsequent claim for per¬ 
formance after unsuccessful attempt to set 
aside. 

There is not necessarily any inconsistency in a party 
who has unsuccessfully tried to rescind an agreement 
afterwards claiming performance of it. (1904)310. 
584=14 M.L-J- 185 = 8 G.W.N. 594 = 6 Bom. L.R. 501 
=2 A.L.J. 31=31 I.A. 103 (P. C.) 

—S. 115—Contract — Part-performance—Con¬ 
tract to settle property in consideration of donee 
coming and living with donor—Part-performance 
—Actings of the parties—No locus penitentiae. 

An old widowed aunt in highly affluent circumstan¬ 
ces wanted her niece and her husband to come and 
live with her and the niece agreed to do so on condition 
that the aunt settled a village on her. Sub*equently 
the aunt wrote to the niece and to her husband 
assuring them that a village had been purchased only 
with a view to be given to the niece and that it would 
be duly given to her after the death of the writer. 
The niece and her husband thereupon came and lived 
with the aunt for seven years till her death. The niece 
claimed the village as hers, though there was no written 
and registered conveyance in writing in her favour, as 
required by law. Held, that having regard to the 
actions of the parties, neither the aunt nor her legal 
representatives could resile from the contract which 
was specifically enforceable by the niece. The niece 
was accordingly held entitled to the possession of the 
village. The conduct of the parties and their actings 
had supplied whatever defects there might have been 
from a conveyancing point of view and the parties were 
estopped from going behind the contract. 39 Mad. 
509=43 LA. 138=20 C.W.N. 1054=14 A.L.J. 797 = 31 
M.L.J. 58 = 0916) 2 M W.N. 23=20 M.L-T. 137=4 
L-VV. 58= 18 Bom. L-R. 651 =*24 C.LJ. 279=34 Ind, 
Cm. 93 i (P.C.) * ' * /y ** * 
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Also 42 Cal. 801=28 Ind. Cas. 930 (P.C.). But sec 
40 Mad. 1134 = 43 Ind. Cas. 138. 

- S. 115—Contract — Part-performance — Con¬ 
tract not embodied in statutory form—Actings of 
the parties—Parties not allowed to reside from 
contract—No locus penitentiae. 

Locus penitentiae, i.e., the power of resiling from 
an incomplete engagement, from an unaccepted offer, 
from a mutual contract, to which all have not 
assented, from an obligation to which writing is 
requisite, and has not yet been adhileitted, in an 
authentic shape exists, when the parties stand upon an 
engagement which is not complete or final. But where 
the actings and conduct of the parties are founded upon, 
rei inter ventus raises a personal exception which 
excludes the plea of locus penitentiae. It is inferred 
from any proceedings, not unimportant, on the part of 
the obligee, known to and permitted by the obligor to 
take place on the faith of the contract, as if it were 
perfect; provided they are unequiv,ocably referable to 
the contract and productive of alteration of circumstan¬ 
ces, loss or inconvenience, though not irretrievable. 
42 Cal. 801=42 I.A. 1 = 17 Bom. L.R. 420 = 21 C.L.J. 
231 = 28 M.L j. 548=19 C.W.N. 250=13 A.L j. 229 = 
17 M.L.T. 143 = 2 L-W. 258 =(j 9!5) M.W.N. 621 = 28 
Ind. Ca6. 930 (P.C.) 

■-S. *15—Contract — Part-performance — Con¬ 

duct of parties subsequent to a deed. 

The conduct of the parties subsequent to the execu¬ 
tion of a deed, may oparate as an estoppel, if it amounts 
to a part-performance of the contract. 27 P.R. 1911 = 
118 P.VV.R. 1911 = 191 P.L.R. 1911 = 10 Ind. Cas. 1004. 


12. Different Subject. 


—■ " - S. 115—Different Subject—-Hindu Law— 
Adoption — Agarwalla adoption — Brahminical 
adoption falsely set up—Acts and representations 
regarding former cannot create estoppel as to 
latter. 


The parties were agarwalla 6 and the adoption wa 6 
made in the manner customary among the Agarwalla 6 . 
The story of a regular Brahminical adoption of the 
same boy previous to the Agarwalla adoption w as 
invented wilh the object of giving to latter adoption the 
rights of collateral succession, 'lhe acts and representa¬ 
tions of the plaintiffs which were set up a 6 estopping 
them from questioning the adoption related to the 
agarwalla adoption: 


Held, that the plaintiffs were not estopped fr 
questioning the adoption and denying that the adop 
son acquired any rights of collateral succession by 
adoption. 19 W.R. 12 (P.C.), Foil, and 34 All - 

87 Ind A * Cas ‘ 357 = 1925 M.W.N. 695 
30 C W. n . 6 oi = 23 A.L.J. 273 = 2 O.W.N. 335 i 

N.L.R. 50 — 52 Cal. 482 — 6 L.R.P.C. 97 = 27 Bom. L 
^7 p 5 G I ) A,23,=A,I,R ' 1925 P,G * i,8 = 49 M.I 


S. 115—Different subject. 

Occupancy holding—Portion sold under mortgage 
decree—Raiyat is not estopped from objecting to sale 
under money-decree. 62 Ind. Cas. 55 = 2 P.LT 341 = 
6P.L.J. 202=1921 P.H.C.C. i 9 7 =A.I.R. 1921 Pat 4 


— S. 115 -- Different subject-matter — Suit- 
Binding nature of. u 

An estoppel may be binding notwithstanding that the 

S W T C o fi r - e pr rCate8 t0 a differcnt property. 6 

C« S'. 3 4_9 L J ' 597 = 12 C ' W - N - 7 39=4 ind 


13. Effect of. 

-S. 115—Effect of—Rule of estoppel is perso¬ 
nal—Adopted son does not get a status merely 
by this doctrine. 

A rule of estoppel is purely personal against the 
person estopped and cannot create any substantive right 
in rem except against the person estopped or his per¬ 
sonal representative. By the operation of this rule, no 
6 tatus arises in favour of the defendant as an adopted 
son for all purposes under the Hindu law. no Ind. 
Cas. 665 = 50 All. 885=26 A.L.J. no 6 = A.I.R. 1928 
All. 459 . 

-S. 115—Effect of. 

Estoppel being simply a principle of the law of evi¬ 
dence, it creates no substantive rights of an absolute 
character, but can only operate to close the mouths of 
certain people who have acted in a certain way from 
setting up what may be true facts of the case. 1927 
M.W.N. 311 = A.I.R. 1927 Mad. 777 *= 103 Ind. Cas. 
855 . 


14. Election. 

-S. 115—Election—Party repudiating contract 

cannot enforce arbitration clause in it. 

On a total repudiation of any liability under the con¬ 
tract, it is not open to the person repudiating, to say 
that although he is not bound by the contract, the 
other party is bound by the arbitration clause in it. 
A. I. R. 1942 Bom. 297 = 44 Bom. L.R. 6 g 2 =I.L.R. 
( 1942 ) Bom. 744=203 Ind- Cas. 322 . 

-S. 115—Election—Of remedies- 

Where a decree-holder has definitely elected to pro¬ 
ceed in one of two ways permitted to him by a decree, 
he cannot be allowed later, to go back upon his election 
and chose the second way. But the doctrine is not a 
mere legal prohibition against everchanging one’s mind. 
It is an equitable doctrine which is applied in law in 
order to prevent prejudice being done to the opposite 
party. A.I.R. 1942 Mad. 679 = 1942 M.W.N. 476=55 
M.L.W. 522 = 1942-2 M.L.J. 225 = 203 Ind. Cas. 478 . 

-S. 115—Doctrine of election—Person cannot 

approbate and reprobate transaction. 

The doctrine of election is not confined to instru* 
ments.. A person cannot say at one time that a trans¬ 
action is valid and thereby obtain some advantage, to 
which he could only be entitled on the footing that it 
is valid, and then turn round and say it is void for the 
purpose of securing some other advantage, that is, to 
approbate and reprobate the transaction. A.I.R. 193B 
Mad. 1004 = 48 M.L.W. 476=1938 M.W.N. 1013 =* 
(1938) 2 M.L.J. 835=179 Ind. Cas. 466 . 

S. 115 Election—Suit for ejectment treftti®? 

defendant as tenant—Subsequent suit against him as 
trespasser. 

Where it was open to the plaintiffs to accept the 
defendant in a suit for possession as a tenant, having 
elected once to accept the defendant as a tenant and 
brought a suit for ejectment against him, they cannot 
subsequently be allowed to shift their ground and Bue 
him as a trespasser. A.I.R. 1035 Oudh 515=11 Luck- 
435 = 1935 O.W.N. 985 = 1935 R.D. 45 i=T 5 7 Ind- Cas. 

S. 115—Election. 

Relief claimed alternatively against A or B—'-Decree 
given against A—Plaintiff is precluded from a»kmg 
decree against B subsequently. A.I.R. 1935 Rang* 397 
= 13 Rang. 186=159 Ind. Cas. 167 . 
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n • ?'i , *5“®* ct | on — Adverse possession — 
Principle of approbation and reprobation. 

A party cannot both approbate and reprobate. He 
cannot, therefore, be allowed to say at one time that 
the question between him and the auction-purchaser as 
to adverse possession is noi necessary to be decided in 
the suit and thereby induce the Court to refrain from 
deciding it and at another time say that because that 
question was not decided between him and the auction- 
purchaser, the auction-purchaser*s claim is barred by 
adverse possession, which is the very issue which he 
objected to being decided. Even if he is not estopped, 
the principle of approbation and reprobation will apply, 
and he cannot be allowed to take this stand-point. 
A.I.R. 1934 Bo m . 329=36 Bom. L R. 694= 153 Ind. 

037 # 


S. 115—Election. 

A party cannot both approbate and reprobate. 


; ,1K : >933 P-G. 167 = 37 C.W.N. 797=6o I.A. 266=35 
x? 1 ? t R ' 8o 7 —57 G.L. J.454= '933 M.W.N. 739=65 

M - L -W. 29 = 56 Mad. 737 = 143 Ind. 


JS* Retime of equitable estoppel applies to a case 

bt 1 t, P erK0 ,? b , U ‘ Ids on land ,hinkin g »t to be his 
I .|j"' T teally belongs to anothrr who, knowing the 

dPrpr,?, S r ? ,s,a f r » encourages him to build either 

Fnniiv ° r „ b y abs,amin g Horn asserting his legal right. 
9 y will, in such a case, interfere for the protection 

fmmPf ,? erson "ho builds on th e other’s land. The 
foundation °„ which the right of equity t o 

intervene is based is either contract or the existence 
denying aCt * be legal owner is estopped from 

But if there was no mistaken belief as to the owner¬ 
ship ol the land which the party knew belonged to the 
thrown, nor was any such mistaken belief known to 
tne Lrown, the occupation by the person amounts to 
a trespass which, not being interrupted for some time, 
became an occupation by leave and licence, a nd the 
doctrine of equitable estoppel does not apply. In 
such a case, the Crown is entitled to revoke the 
licence and direct the removal of the superstructures 

AI - R >932 P.c. 108 = 61 Ivl.L.J. 958=36 
M.L.W. 91 = 138 Ind. Cas. 292 (P.C ) 


. >*5 Election—Double remedy open t< 

creditor—One chosen—Creditor is not estopped fron 
reflecting his remedy. 

Where the creditors have a double remedy open t( 

e m and they intentionally rject their remedy again* 

c joint estate of the firm, there is nothing to estop 
“\ er ” fr ? n ? re-electing their remedy against the separate 
estate ol the individual partners. Ex parte Adamson, 

Col A ,i T e »(‘ 8 78 ) 8 Ch. 807, Rel. on. 105 Ind! 
Cas - 366=A.I.R. 1928 Sind 40. 


Election—Remedies—After election 
second remedy is lost. 

\\hen a plaintiff has the choice of suing two persons 

on the same cause of action it may happen lhat if he 

elects to sue one and obtain a decree he is estopped 
rom suing the other but if he obtained a decree on a 
mortgage under the belief that his mortgagor acted in a 

personal capacity but aPter^ds finds he was acting in 

a fiduciary capacity he is not debarred from suing the 

mi.* Km I 3 Ind ‘ Cas> 324 = 20 M.L.W. 207 = 

523 = 47 Mad. ^50 = A.LR. 1924 Mad. 
/ 47 05# 

—S. 1x5—Election of remedies. 

fall If! 0 ? rec °urse to special procedure cannot 

g T r J a ^ ne but muft conf ° r ™ to the 
1924 Nag! y 2 75 ? 9 Iad> Ga8 * 161=20 N ‘ L R - ! 45 = A.I.R. 

-S. X15—Election— Exception. 

A person who elected to take a legacy under the 

rcSS?vs, rr uvs 

*5» Equitable estoppel. 

S. 1 x 5 —Equitable estoppel. 

’VSs'slt ^ca„- 

bv^urfd" P?'- ° f ‘ UCh g00 ^ ^ contended 

wranu-a a iA C .. OCCUr '‘ ng from ‘« h breach of 
fSmnanv gainst company cannot be bad— 

Company taking p>ossession of salvage and keeping it 

SjSb fr0ra co ' lt ""ng claiMi 

1948 Lah. 168-40 P.L.R. 549=, 7 s ind. Cas. 35 . 

“d I1 5-^ n, l* bIc ••toppel—Doctrine of-Basis 


S. 1*5—Equitable estoppel* 

Donor’s heirs challenging gift on the ground of 
msanity of donor—Donor and donee both made 
defendants and they successfully contesting 6uit— 
bubscauent suit by donor to cancel gift on the same 
ground is not barred nor does equitable estoppel arise. 
CivjI P. C., S. 11. 100 Ind. Cas. 527 = A.I.R. 1927 

All. 365. 

- S. 115—Equitable estoppel. 

Person without right building in spite of remons¬ 
trance by owner—Equitable estoppel laid down in. 21 
A. 490 (P. C.) does not apply. A.I.R. 1923 All. 567. 

-S. 115—Equitable estoppel—Essentials. 

It is not enough for the defendants to show that 
the plaintiff land-lord stood aside and allowed the 
structures to be erected. One of the essential elements 
of equitable estoppel is that the person w ho sets up 
that estoppel must have acted in good faith and must 
have been under the belief that he had a right to put 
up the buildings. 66 Ind. Cas. 603 = A.I.R. 1922 All. 
210. 

S. X15—Equitable estoppel—Occupancy raiyat 
Transfer of holding—Subsequent surrender to 
land-lord—Effect of. 

S. 86 of the B. T. Act is not exhaustive in respect 
of the law of land-lord and tenant much less does it 
incorporate the general principles of equity so far as 
they have to be applied in the dertermination of the 
disputes between land-lord and tenant. An occupancy 
raiyat who has transferred part of his non-transferable 
holding is equitably estopped from surrendering to his 
land-lord the portion so transferred either by sui render 
of that portion alone or by surrender of the whole 
holding. 32 C.L. J. 286=25 C.W.N. 29 = 48 Cal. 
605 = 61 Ind. Cas. 443 = A.I.R. 1921 Cal. 444 (F.B.) 

-S. X15—Equitable estoppel—Recourse to— 

Clean hands. 

A Court of equity will not have recourse to the 
doctrine of estoppel or acquiescence for the benefiit 
of a party who docs not come into Court with clean 
hands. 20 C.W.N. 657 = 33 Ind. Cas. 762. 

-S. X15—Equitable estoppel—Indemnity. 

Where under a contract of indemnity A was bound 
to pay interest on B*s debts and on breach thereof a 
suit was brought against A and B in which A con¬ 
tended that he had paid the interest but his conten¬ 
tion was rejected and the suit decreed. Held, in a 
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guit by B against A for damages that A was equitably 
estopped from again contending that he had paid 
interest. 37 Mad. 270 = 25 Ind. Gas. 888. 

-S. X15— Estoppel against estoppel. 

Estoppel against estoppel sets the matter at large. 
The Court has to fee what the original rights of the 
parties are. 152 P.W.R. 1918=45 Ind. Cas. 68. 

-S. 115—Estoppel against estoppel. 

Estoppel against estoppel setteth the matter at 
large explained. 19 O.G. 240 = 37 Ind. Cas. 198. 

x6. Estoppel by record. 

See Evidence Act, S. 115—Judgment. 


17. Execution of decree. 

-S. 1x5—Conduct—Execution of decree. 

Deciee-holder accepting deposit made in Court 
under protest—Decree-holder is not estopped from 
prosecuting appeal, ii Lah. 342=31 P.L.R. 668= 124 
Ind. Cas. 339=A.I.R. 1930 Lah. 26. 


-S. 1x5—Execution of decree—Satisfaction of 

decree by surrendering a cross-decree—Effect- 

An involuntary act done by a person in pursuance 
of an order of the Court Cannot operate as an estoppel 
against him and prevent him from enforcing a remedy 
given to him by law. 

Where after filing an appeal the judgment debtors 
satisfied the execution of the decree appealed against, 
partly by payment in cash and partly by surrendering 
their decree: 

Held, that this act of the judgment-debtors docs 
not amount to a recognition of the validity of the 
decree thus precluding them from impeaching it in 
appeal. 115 Ind. Cas. 67=A.I.R. 1929 Lah. 42.° 


S- 115—Execution of decree. 


Vendee taking out money deposited by pre-emptor 
docs not estop him from challenging pre-rmptor’s 
right to pre empt: 83 P. R. 1912 and 16 P. R 1907 

Foil. 96 Ind. Cas. 543=48 AH. 616 = 24 A.L. I. 070 

— A.I.R. 1926 All. 661. 


-S. X15—Conduct—Execution of decree 

Execution of the claim allowed does not pre- 

C .*. ud » plaintiff from appealing against the claim 
disallowed. 

When a party has derived any advantage and taken 
benefit under the order of the Court, he is to be 
deemed to have acquiesced in it and should not be 
allowed to challenge it at any subsequent proceeding 
or by way of appeal: 12 C.L.J 556 and 21 C.W.N. 
232, Kel. on. But where plaintiff sues defendant for 
a certain amount and the defendant admits the liabi¬ 
lity as regards a part of the amount and denies the 
rest of the claim and a decree is passed for the 
amount admitted to he due by the defendant, execu¬ 
tion of the decree as regards the amount decreed 
does not preclude the plaintiff from appealing against 
the claim dismissed. 95 Ind. Cas. io = A.I.R. ig 2 6 


-S, 115—Execution of decree. 

. Appellant offering money deposited by respondent 

in lower Court, as security for cost>—No e^tonpel is 
created. ** 9 inri P.^e \i v «*» Jr* 

C.W.N. 6 

1923 M.W 

13 (P.C) 

—S. x 15—Execution of decree. 

Execution of a decree has never been held to ei 
the decree holder from appealing from it so fcy w 


ind. Cas. 632=17 M.L.W. 481 = 27 
29=25 Bom L.R. 548 = 37 C.L.J 5 o,= 
r.N. 392—32 M.L.T. i37=A.I.R. 1923 P.C. 


is against him. 72 Ind. Cas. 292 1923 M.W.N. 533 

= 47 Mad. 7 = 18 M.L.W. 61 = A.I.R. 1923 Mad. 

533 = 44 M.L. J. 534 - 

18. Execution proceedings. 

-S* X15—Execution proceedings. 

Decree against A personally and as family manager— 
Another decree against A and his brother B as mem¬ 
bers of joint family. 

Held, that it was not open to the second decree- 
holder to impeach first decree in absence of any fraud 
or collusion between the first decree-holder and A, 
when B had not chosen to contest the same on the 
ground that A and B were divided. 

Held, further, that as the second decree-holder had 
himself sold the properties as joint family properties, 
he was precluded from asserting as against the first 
decree-holder that when he instituted his suit, A and 
B were not members of a joint family. A.I.R. 1936 
Mad. 123 = 43 M.L.W. 624 = 1936 M.W.N. 343=160 
Ind. Cas. 559 . 

-S. X15—Conduct —Execution proceedings. 

The parties to execution proceedings are governed 
by general Uwof estoppel. They cannot continue to 
raise the same plea over and over again. But if the 
plea has never been raised before, the principle of 
constructive estoppel does not apply to execution 
proceedings. Hence, the fact that without raising a 
certain plea of objection a party submitted to prior 
execution proceedings does not debar him from raising 
that plea as an objection to later execution proceed¬ 
ings. 82 Ind. Cas. 504 = 20 M.L.W. 649 = 35 M-L.T. 
118=1924 M.W.N. 771 = A.I.R. 1925 Mad. 127 = 
47 M.L. J. 798 . 

19. Execution sale. 

See also C. P. C. (1) S. 60—Waiver and estoppel. 

( 2 ) O. 2i, R. 93—Estoppel. 


——S. 1x5—Execution sale—Charge holder put¬ 
ting property to sale without mentioning charge. 

If it can be shown that the person holding a charge 
has deliberately waived his right in respect of the 
charge and put the property up to the sale free of the 
charge, he is estopped by his own conduct from plead¬ 
ing a charge at any subsequent time. But where the 
omission to mem ion the charge in the sale proclama¬ 
tion was more likely due to an omission on the part of 
some officer of the Court than to any deliberate omis¬ 
sion on the part of the charge-holder, he should not 
be held to be estopped by his own conduct from setting 
up the charge. A.I.R. 1940 Cal. 60=44 C.W.N. 
240=186 Ind. Cas. 833. 


——S. 115—Execution sale. 

Plaintiff mortgaging property to two persons a * 
different times—Property sold to defendant and some 
amount out of consideration left with defendant for 
payment in full to subsequent mortgagee—On defen¬ 
dants failure, mortgagee obtaining mortgage decree 
and property sold in execution—Sale proclamation 
mentioning existeic; of prior incumbrance—^ale 
price not sufficient to satisfy decree— Mortgag* c 

: •__ it . 1 • . • rr e..;» hv 


off before sale to defendant; 


Held, that no question of estoppel arose in the case 
as the plaintiff had no interest in the property at tn 
time of auction-sale and it was the •‘defendant’s duty 
to see whether the incumbrance was still existing 0 

was paid off. A I.R. 1939 All, 389=1939 
i6i = iQi Ind. Cas. 790. 
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■.—S. 115—Execution sale. 

Mortgage— Consideration—Execution proved—Ac¬ 
knowledgment of consideration recited—Purchase of 
equity of redemption in auction sale; 

Held, that the purchaser had derived title from the 
mortgagor at a Court sale in execution of a decree for 
interest due on the mortgage-deed and therefore, it 
was not open to him to say that this very mortgage 
deed was without romideraiion. A.I.R. 1938 Rah. 
463=40 P.L.R. 313 & 709=181 Ind. Cas. 505. 

S. 115—Execution sale. 

^When a decree-holder has himself sold properties 
of the judgment-debtors as joint family properties, he 
cannot afterwards assert in a claim for rateable distri¬ 
bution, as against another decree holder that when he 
instituted his . suit, the judgment-debtors were not 
members of a joint family. A.I.R. 1936 Mad. 123 = 

43 M.L.W. 624=1936 M.W.N, 343 = 160 Ind. Cas. 
559 * 


S. 115— Execution sale. 

Where, in execution of a decree, the decree holder 
gets possession and there is no objection, a second ap¬ 
plication for execution of same decree on the ground 

j fo . rmer application, the decree-holder 
ob ained only symbolical possession is not compc- 

££ (&!£j. 1935 Cal - 245=60 CLJ - a86= *55 

S. 115—Execution sale—Omission of mort¬ 
gage-charge—Fact of presence of mortgagee at 
auction, whether debars him from maintaining 
action on mortgage. 

At an auction-sale, the auction-purcha^er purchases 
only the right, title and interest of the judgment-deb- 
tor. if a person, who is not a party to the decree 

** !. the auction-sale has an outstanding 

title in himself m the shape of a prior mortgage, it is 
not his duty to proclaim from the house-tops, while 
.„ a ,H?i OIWalle 18 8 oin g on » so as to warn the intend- 

lh u l J he ho,ds a mort g a ttc over the pro¬ 
perty. It is the duty of the decree-holder and perhaps 
J? a certain extent, of the judgment-debtor, to see 
tnat the sale-proclamation contains the necessary 

?hJrI CU - arS glVrn - ^ °* 21 ’ R - 66 « Civi ! P- C- If 
“ L u 4 !| n omission and a mortgage charge is 
wnitted, then the mere fact that the holder of that 

would not Pr ? ent r at the ,imc of the auction-sale 

ardon v bar h,m aftcrw ards from maintaining an 
action on his mortgage. A.I.R. ,935 Lah. 527 = 37 

P.L.R. 301 = 157 Ind. Cas. 811. 57 51 


because there was some irregularity in the sale procla 
mation issued on the previous occasion. A.I.R. iqqq 

Cas‘. 673” 1933 A - L * J ‘ ,2 73=55 All. 5 * 9=143 Ind. 


S. 115—Execution sale. 

Attachment of usufiuctury mortgage under O. 21, 

K. 40, L.ivil P.C. Sale without objection—Application 
to set aside sale; 


Held, that even if the procedure adopted was irregu¬ 
lar, as the order for sale was not objected to, it could 
not be impugned subsequently. A.I.R. 1931 Pat. 63 = 
130 Ind. Cas. 265. 6 


S. 115—Execution sale. 

In connexion, with the sale of immovable property 
subject to an incumbrance the auction-purchaser is 
entitled to contest the factum and the validity of the 
incumbrance. There is no rule of estoppel which can 
prevent him from impcaching the charge o n the 
property. 120 Ind. Cas. 162=11 Lah. 90 = 31 P.L.R. 
358 =A.I.R. 1930 Lah. 40. 


-S. 115—Execution sale. 

Land-lord a n d Tenant — Suit for rent by land-lord 
co.sharer against tenant—Money decree passed—Decree 
executed as rent decree and holding sold without 
objection—On partition holding allotted to another 
co-sharer—Suit by co-iharer for recovery of possession 
alleging purchaser to be land-lord’s benamidar—Co- 
sharcr judgment-debtor is not estopped from setting up 
that decree was only money-decree and could not be 
executed as rent decree. 119 Ind. Cas. 882=A.I.R. 
1930 Pat. 150. 


-S. 115—Execution sale. 

Judgment-debtor not objecting to low price adver¬ 
tised in proclamation cannot complain of it after sale. 
H 7 Ind. Cas. 705 = 30 M. L. W. 995 = A. I. R. 1929 
Mad. 275. 


--S. 115—Execution sale—A decree-holder, fail¬ 
ing to mention charges in his favour is estopped 
from setting up such charges. 

Where a decree-holder fails to mention in the sale 
proclamation, as required by O. 21, R. 66, any encum¬ 
brances or charges in his favour, he is estopped from 
denying that the property was sold free fiom such 
charges: 15 Mad. 412, Foil.; see also 47 Cal. 446. 
100 Ind Cas. 493 = 38 M.L.T. 49 = A.I-R. 1927 Mad. 
1142=52 M. L-J- 222. 


?' V5—Execution sale. 

be”uo < ifd to ha J u< jf 1 meni-drbtor cannot, afterward: 
XL* dXf * t avC ,he , faI * «t ^ide on the ground c 

wefe taken hA- * h !* Ay awarc of il and no Kte P 
Bom « m a 7 h " P r °P" time. A.I.R. ,93 

SSc^ag 6 BOm ' L ' R - 681 =58 80m. 564=?^ 

made bid/ he i.T C , U " 0n 8a,c ’ the drfrnda nt hat 

title of the purser. 68 aTr *2 ***** th< 
Ind. Cas. 512. 1934 ^ 202 = 15, 

—-S. 115 ^Execution sale. 

the «SaAJ"te nUdebtor **«■ * Postponement e 

granted SSn * C l“ ,C ** hdd *er the tim. 
fon«r 0^ to hL^ P r0cl ? n 'ation for .ale, it i. n( 

pUw Wkhout anv ? u y that , ** » aIc . which tool 
place without any f r «h proclamation i, vitj.t* 


-S. 115—Execution sale. 

Where the owner of a property sold in execution as 
the pioperty of the judgment-debtor, stands by and 
allows the purchaser to buy it, he cannot question the 
sale and claim the property as his own. 94 Ind. Cas. 
75 = 27 P.L.R. 26o = A.I.R. 1926 Lah. 415. 

--S. X15—Execntion sale—Sale proclamation— 

Omission to mention encumbrance — Knowledge of 
auction-purchaser—No estoppel. 

Where a property subject to a mortgage is sold in 
Court auction, and the auction purchaser has know¬ 
ledge of the mortgage but through Court’s mistake 
the sale proclamation does not mention that the 
property is subject to the mortgage, the mortgagee 
is not estopped from enforcing his mortgage a s 
against the auction purchaser. Further, where the 
mortgage is one with possession, posseision itself jg 
sufficient notice to everybody concerned of the in- 
cumbrance and if the auction purchaser is to he 
deemed in law to have had notice of the mortgage 
UP plea of estoppel can be sustained. It |, ^ 
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settled rule of law that if a person either knows a 
certain fact, or is presumed in law to know a cer¬ 
tain fact, the "principle of estoppel cannot apply. 
93 Ind. Cas. 873= O-L-J. 154=3 O.W.N. 34 6= 
A.I.R. 1926 Oudh 330. 

-S. 115—Execution sale. 

Where a person purchases certain property in exe¬ 
cution of a money decree expressly subject to a 
mortgage on it and admits the existence of the mort¬ 
gage it is not subsequently open to him to challenge 
the mortgage in a suit, on the mortgage, by the 
mortgagee. 95 Ind. Cas. 563 = A.I.R. 1926 Nag. 446. 

-S. 115—Conduct—Execution sale. 

Execution — Sale in purchase by decree-holders in 
lieu of decretal amount — One judgment-debtor 
entitled to interest in decretal amount—Conduct of 
parties showing purchase was only for benefit of 
decree-holders — Judgment-debtor is rot entitled to 
any interest in the property. 87 Ind. Cas. 665 = 23 
A.L.J. 257 = A.I.R. 1925 All. 331. 

-S. 115—Execution sale. 

Execution of decree — Decree-holder’s agent endor¬ 
sing that property, need not be sold—Decree-holder 
is not estopped from executing, against the property. 
82 Ind. Cas. 434=A.I.R. 1925 Mad. 270. 


-S. 115—Execution sale—Failure to object. 

A judgment debtor who might have raided objec¬ 
tions to a sale in execution of a decree against him 
but has refrained from doing so or who might have 
appealed against the order for sale, has no right 
after the sale has been carried out to prefer an 
objection that the property sold was not legally 
saleable. 29 All. 612 and 28 Bom. 125, Foil. 79 
Ind. Cas. io6 = A.I.R. 1924 All. 726. 


—-S. 115—Execution sale — Purchaser at execu¬ 

tion sale is bound by the estoppel against 
judgment-debtor. 

Where there was a sale'in execution of amort- 
gage decree in 1907 but there was a clerical error 
in the description of the properties both in the 
mortgage as well as in the decree, and there was 
a sale of the same properties in 1908 in execution of 
a money decree; 


Held, (1) that the mortgagor would be estopped 
from denying the title of- the mortgagee and could 
not take advantage of the clerical error to nullify 
the security granted by him, (,i) that the purchaser 
in execution of the money decree purchased only 
the right, title and interest of the judgment- debtoi 
and is in no better possession than the judgment 

d o bt ? ai rf W3S bound th e estoppel against him 
Cal. 1 ^.' CaS ' 960=36 C -L J. 421 = A. I. R. ,923 


-S. 115—Execution sale. 

Mortgage pending attachment notified in sale di 
clamation—No nonce to decree-holder—Latter i 6 P 
estopped from contesting validity of mortgage 

St 443. = 44 A1L ” 4 =“ MJ- 7 M-A.I 


-S. 1x5—Execution sale. 

Property sold in execution aa belonmnw 
judgment debior-Other* not objecting, ca.molaf 

topped" A Jv ncLTfitV 

67 Ind.Cat. W = 9 


-S. 115—Execution sale. 

Mortgagee bringing property to sale in execution of 
simple money decree without disclosing mortgage— 
He i* estopped from setting up mortgage against 
auction-purchaser. 64 Ind. Gas. 953 = 4 U.B.R. 62= 
A.I.R. 1922 U.B. 1. 

-S. 115—Execution sale. 

C. P. Tenancy Act (1883), S. 42, requiring express 
words for passing sir rights—Express words not used, 
by agreement between the parties who wanted the 
question to remain open — Vendor cannot plead the 
statute as objection to vendee’s claiming those rights. 
He is estopped. 61 Ind. Cas. 769 = 48 Cal. 591=48 
I.A. 220=19 A. L-J- 361=34 G. L.J. 1 = 25 C.W.N. 
938 = 14 M.L.W. 228=1921 M.W,N. 310 = 17 N.L.R. 
8 4 =A.I.R. 1921 P.C. 13 = 40 M-LJ- 418 (P.C.). 

-S. 115 — Execution sale — Sale subject to 

incumbrances* 

Where an execution sale is held subject to mort- 
gages which subsequently turn out to be invalid the 
purchaser is entitled to the benefit of his purchase. 
The judgment-debtor is not entitled to hold the pur¬ 
chaser accountable for the benefit and there is no 
estoppel. 31 All. 583 = 13 C.W.N. 1143=10 C. L. J. 
313 = 6 A.L.J. 817=11 Bom. L.R. 1220=6 M.L.T. 
277=19 M. L-J. 682 = 36 I. A. 203 = 3 Ind. Cas. 793 
(PC.). 

[Reversing 27 All. 97 = 24 A.W.N. 174=1 A.L.J. 
485 .] 


-S. 115—Execution sale—Subject to mortgage 

—Rights of auction purchaser. , 

In a sale in execution of a rent decree obtained 
by the mortgagee the purchaser gets the right and 
interests of the mortgagor if he knew of the mortgage 
at the time of purchase. The mortgagee can enforce 
his right against auction purchaser, who knew of the 
mo»tgage at the time of purchase. 17 A.L.J. 288=- 
1 U.P.L.R. (H.C.) 27=50 Ind. Cas. 777. 


~—S. 115—Execution sale—Continuation—Objec¬ 
tion that property is not saleable. 

Held, that defendant having allowed the auction 
sale, to take place without objection and that sale 
having been confirmed it became conclusive as bet¬ 
ween the parties and the purchaser acquired a vested 
interest in ihe property sold and the defendant was 
precluded from questioning the validity of the sale 
and the title of the purchaser on the ground that it 
was exempt from attachment. 40 AH. 680=16 A.L.J. 
69«=47 Ind. Cas. 947. 

S. X15—Conduct—Execution sale—Deposit by 
transferee — Withdrawal of deposit — Land-lord 
cannot dispute title of transferee of holding* 

A land-lord who withdraws the amount deposited 
by the transferee of a non-transferable holding to set 
aside its sale under S. 310 A of the C. P- Code of 
1882 without raising any objection cannot plead 
subsequently that the transferee did not by his pur* 
chase, acquire a valid title to the holding. 6 C.L.J. 
601 Foil. 43 l nd . Cas. 742 [Cal.). 


S. 115—Execution sale— Mortgage. 

person bringing properties to ah execution 
without disclosing a mortgage of his own on 
Property cannot ,et it up afterwards against 

purchaser if the latter had no notice of i U 37 
7 a *“ l 3 A.L.J. 90=26 Ind. Cas. 427. 



sale 
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- S. Ik— Execution sale—Mortgage deed noti¬ 
fied at sale — Purchaser if can plead that the deed 
was fictitious—Estoppel. 

A decree holder purchaser at an execution sale can 
plead that a mortgage deed notified at such 6ale is 
fictitious unless there was some act, declaration or 
omission on his part which operates as an estoppel. 
28 A. 418, Foil. 35 All. 257=11 A.L. J. 357 = 20 
Ind. Cas. 182. 

-S. 115—Execution sale—Occupancy holding— 

Mortgage—Fixed rate tenure—Suit and sale—No 
objection. 

An occupancy tenant mortgaged his holding to the 
Zemindar describing the holding as a fixed rate tenure. 
In execution of a decree, on the mortgage, the holding 
was purchased by a stranger. No objection was raised 
either in the suit or in execution that the holding was 
an occupancy holding. Held, that subsequently the 
judgment-debtor tenant could not say that it was an 
occupancy holding and not transferable. 34 All. 538 = 
10 A.L. J. 66= 15 Ind. Cas. 227. 

-S. 115—Execution sale—Decree-holder allowing 

sale advertisement in a particular way. 

A rent decree-holder allowing a sale advertisement in 
execution of his decree to be drawn up in a particular 
way, i.e., as Mokarrari cannot be allowed to repudiate it 
afterwards and plead that the purchaser has bought 
something different from what was adveriised for sale. 
The estoppel would not affert the land-lords who wer'e 
not parties to the suit. 20. Ind. Cas. 753 (Cal.) 

-S. 115—Execution sale—Incumbrance—Omis¬ 
sion to notify. 

The decree-holder, who is bound to notify before the 
sale all encumbrances on the property about to be sold, 
cannot subsequently set up, against the execution- 
purchaser, a secret encumbrance in his own favour. 
The principle of estoppel has no application to the 
case of an execution-purchaser of a homestead land 
under a ghatwal in a sale held under the Public 
Demands Recovery Act, where the land was described 
as rent-free in the sale certificate. 40 Cal. 173 = 17 
C.W.N. 137=16 C.L.J. 202= 16 Ind. Cas. 365. 

-S. 1x5—Execution sale—Purchase subject to 

mortgage—Purchaser can dispute mortgage. 

Where a person purchases property • subject to a 
mortgage he is not by that sole fact estopped from 
disputing the validity of or the consideration for the 
mortgage. But if the mortgagee has been thereby 
induced to suffer some detriment or if he foregoes a 
portion of his money then the purchaser may be 
estopped from disputing the mortgage. 28 P.W.R. 1919 
= 49. Ind. Cas. 997. 

S. 1x5—Execution sole-—Mortgage not set up. 

Where a mortgagee of certain properties stands by 
and does not assert his right at a rale in public auction 
of the said properties, held to his knowledge» he is 
estopped from afterwards enforcing his lien against 
and following the property in the hands of a bona fide 
purchaser at the public auction. 33 P R. 1906=90 
P.W.R. 1909=133 P.L.R. 1906=4 Ind. Cas. 891. 

— S. 1x5—Execution sale—Incorrect statement in 

proclamation—Knowledge—Omission to object. 

Where a judgment-debtor does not raise any objection 
to an incorrect statement in the sale proclamation ne fails 
in his duty to the Court and he is estopped from com- 
plaining of any irregularity resulting from an erroneous 


statement which lie would have corrected. This rule 
will not apply if the judgment-debtor was not aware 
of the facts. 38 Mad. 387 = 14 M.L.T. 320=25 M.L.J. 
198=21 Ind. Cas. 389. 

-S. 115—Execution gale—Judgment-debtor— 

Objection. 

In executing a maintenance decree, the decree- 
holder applied for sale of certain properties alleging 
that they were liable to be sold under the decree. The 
J. D. did not object to the sale. On a subsequent 
similar application the J. D. raised the objection. Held, 
that he was estopped from doing so. 10 Ind. Cas. 632 
(Mad.) 

-S. 115—Execution sale—Approbate and repro¬ 
bate—Judgment-debtor estopped from impeach- 
ing. 

A party cannot take the benefit of a transaction and 
at the same time repudiate it when the transaction 
is one and indivisible. Where the property of a judg¬ 
ment-debtor is 6old in execution of the decree and the 
proceeds go in satisfaction ol the decree and the judg¬ 
ment-debtor accepts the payment of the decree, he 
cannot impeach a part of the sale. 43 Ind. Cas. 178 
(Nag.) 

- S. 115—Execution sale—Judgment-debtor— 

Decree amount—Omission to object. 

There is no estoppel against a judgment-debtor by 
his acknowledging the decretal amount, unless it is 
shown that he knew the details of the amount. The 
judgment-debtor can subsequently plead that the amount 
was less. 2 O.L.J. 611 = 32 Ind. Cas. 754. 

-S. X15—Execution sale—Omission—Charge not 

notified in sale proclamation—Effect of. 

A party to a suit who having a charge or encumbr¬ 
ance on the property in suit ordered to be sold, fails to 
have that charge or encumbrance notified in the sale 
proclamation, is estopped from subsequently setting up 
his lien against the auction purchaser. The doctrine of 
estoppel cannot be said to rest absolutely upon any 
notion of duty on the part of the person sought to be 
estopped. And the word‘omission’ used in S. 115 docs 
not mean merely an omission to perform such a duty as 
is prescribed by law. 2 O.L.J. 22 = 27 Ind. Cas. 611. 

_S. X15— Execution sale—Sale on subsequent 

mortgage—Prior mortgagees if bound to get their 
mortgages notified at the lime of sale. 

There is no duty on prior mortgagees to get their 
mortgage liens notified in a sale in execution and no 
estoppel can arise as against the auction-purchaser by 
reason of such non-notification. 1 O.L.J. 175=24 Ind. 
Cas. 2. 

__S. x 15— Execution sale—Purchase subject to 

mortgage. 

An auction-purchaser of property subject to a prior 
mortgage is estopped from denying the validity ol the 
mortgage on the ground of failure of consideration or 
undue influence; but, if he merely buys an estate which 
is under moitgage but does not take it subject to the 
encumbrance, he can impeach the validity of the 
mortgage. 

Where property is sold in accordance with a decree 
for sale the purchaser cannot raise a plea of priority in 
respect of a mortgage, not set up by the mortgagee in his 
suit for sale. 15 O. C. 211 = 15 Ind. Cas. 5. 
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——S. 115—Execution sale—Sale under Public 
Demands Recovery Act. 

Doctrines of estoppel and representation cannot be 
extended to cases of sales under the Public Demandi 
Recovery Act. 13 C.YV.N. 750=10 C.L.J. 201 = 1 lud. 
Gas. 197 . 

-S. 115—Execution sale—Objection to— Consent 

to attachment before judgment. 

• A judgment-debtor is not estopped from objecting to 
the validity of an execution sale on the ground that the 
property is a non-tramferable occupancy holding merely 
because he consented to an order of attachment before 
judgment of the property. The attachment merely 
prevented an alienation and the judgment-debtor by 
consenting to it merely fettered his right to deal with the 
property. 5 Pat.L.W. 185 = 47 Ind- Cas - 2 9- 


offer to redeem by the respondents. ( 1908 ) 13 C.W.N. 
321=9 C.L.J. 158=6 A.L.J. 30 = 11 Bom. L.R. 214 = 
19 M.L. J. 178 = 1 Ind. Gas. 124 = 5 M. L- T. 129=36 
G. 336 = 36 I. A. 27 (P.G.), 

-S. 1x5—Execution sale of non-transferable 

bolding. 

If a judgment-debtor, with a full knowledge of the 
execution proceedings and full opportunity of raising 
an objection to the effect that the holding was on 
occupancy holding and not transferable, fails to raise the 
objection at the time of sale, it is not competent to him 
to resist the purchaser after confirmation of the sale 
and in such circumstances as between the purchaser 
and the judgment-debtor the title to the property vests 
in the purchaser after confirmation. ( 1907 ) 34 G. iqq 
= 5 G.L J. 294=11 C.W.N. 5 . 3 . yy 


-S. 115—Execution gale—Auction purchaser— 

Purchase subject to a mortgage—Right of purchaser to 
impeach validity of mortgage. 

A purchaser at the court sale of attached property 
believed to be incumbered (S. 287 , Civil Procedure 
Code) is not bound by estoppels which would have 
bound the judgment-debtor. There is nothing to prevent 
him from benefitting by the clearance of any claim 
upon the property even if he has himiejf to sue to 
procure it. He may alike displace a fraudulent and 
redeem an honest morigage. 11 Bora.L.R. 26 = 338 . 
311 = 1 Ind. Cas. 106 . 


-S. 115—Execution sale—Transferability of 

holding—Suit by mortgagee—Co-sharer land¬ 
lord—Purchaser in execution. 

A co-sharer land-lord who has purchased the holding 
in execution of a decree of his own cannot r a ise the 
question of the transferability of the holding in a suit 
by the mortgagee. figo 6 ) 11 C.YV.N. 76 foil. ( 1904 I 

9 C.W.N. 24 S.N. foil. ( 1909 ) u C.L.J. 20=14 C YV.N. 

71=5 Ind. Cas. 39 . 


- S * ”5— Execution sale— Res judicata— Mort¬ 
gage— Sale—Auction sale pending appeal against decree 
by mortgagee for larger amount—Modification of 
decree in appeal—Giving 6 months for redemption— 

Subsequent order directing auction purchaser to be 
placed in possession. 


A decree for sale of mortgaged property w as pass 
in 1900 for a sum less than the amount claimed T 
mortgagee appealed against the dismissal of a por’tion 
hts claim An order absolute for sale was made 
1902 , the properties were sold in rQl 
and purchased by the decree holders T 
mortgagee-purchasers applied to be put in possessic 
which was refused by the Subordinate Judge and 
appeal was preferred therefrom ; and on 18-4-04 t ! 
High Court allowed the appeal by the mortpapr 
purchasers against the order refusing to place them 
possession; but before the date, the High Court on 
January 1904 , allowed the main appeal of the annelb, 7 
mortgagees directing the respondents-mortgagor^o 1 ^ 
the whole amount adjudged within 6 mAnfh t 0 ,P' 
case of default directing fhe pr^rt" .oT o d'% 

notice of the High Court on te^. when t l °i' 

v;r, u r p fti: 


--S. 115—Execution sale— Mortgage—Sale in 

execution of a simple money decree of mortgaged 
property Notification of mortgage—Purchaser not 
estopped from disputing the existence of the mortgage— 
Civil Procedure Code, Ss. 282 , 283 and 287 . 


In execution of a simple money decree the rights of a 
mortgagor in certain property, ostensibly subject to a 
mortgage, were put up to sale. The property was not 
sold subject to the mortgage as contemplated by S. 282 , 
C.P.C., but the existence of the mortgage was notified 
in the proclamation of sale for the benefit of intending 
purchasers. Held, on a suit brought by the mortgagee 
for sale, that the auction-purchaser was not under the 
circum>tances, debarred from proving that the mortgage 
m fictitious and without consideration. ( 1906 ) 

A-VV.N. 68 = 3 A.L.J. 200=28 A. 418 . 


r ^j XI 5 Execution sale—Mortgage subsequent, 

alter decree on prior mortgage—Sale subsequent to 
second mortgage—Purchase by mortgagor from pur¬ 
chaser in execution sale. 

A mortgagor who mortgages property a second time 
a ter a decree for sale on the property on a prior mort¬ 
gage cannot by himself purchasing the property in 
execution sale of the prior mortgage decree directly or 

* 8 f?L h . a . nd 6eek to defeat the second mortgage 
cieated by himself. ( 1905 ) 29 M. 113 . 


c , ,x 5 Execution sale — Mortgage decree— 

ale m excess of the order for sale—Judgment-debtors 

sold mS ^ Maintainability of suit to recover excess 

Lands in excess of the mortgaged property and of the 
decree were sold in execution of a mortgage 
. ecree. Purchase money was duly deposited and 
posseision taken by the purchaser. The heirs of the 
mortgagor, who were parties to the decree for sale, did 

, fln ob J e f t l ° , an y °f the proceedings, but sometime 
alterwards sold the excess portion included in the auction 

'.j e . ?! tbe plaintiff, who sued for possession. Held, 

[ al lh< r P la »ntiff w as not a bona fide purchaser, 
inasmuch as he could have ascertained with ordinary 

. U i C tFU f slate of facts * Held, further, that 
ine plaintiff ought to have offered to refund the pro- 

P~‘ C 8ale Pfice. Held, also that the heirs of the 
1 ^ ^ ors an d, as their representative, the plaintiff 

J r ; J e / e estopped from denying the tide of the 
J 02ai ,, 4 £ e bein 8 a purchaser for value. 1 A.L.J. 

42 27 A. 62 = 1904 a.W.N. 186 (F.B.). f 

sIk-Tf,!wT Exe 5 U L tion sale— Purchaser at a court 
cation^ 0 f^ SmeQUdcbtor —Dunlop’s proclamation^ appU* 
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In a fuit by the inamdar 6 for a declaration of their 
Ownership of the forest and trees in waste lands of the 
inam village, the lower appellate court held that the 
inamdars were estopped from contending that they were 
the owners by reason of certain mortgage deeds whereby 
the inamdars had taken certain lands from certain khat 
by way of mortgage and by reason of certain sale certi¬ 
ficates whereby the inamdars had purchased some other 
lands in court sales in execution decrees against tenants. 
Per Chandavarkar, J. — Held:—That no estoppel 
is created. To create an estoppel against a party, 
his declaration, act or omission must be of an 
unequivocal and unambiguous character. A court 
sale cannot by itself be taken to create an estoppel 
either in favour of or against a court purchaser as 
against or in favour of the person whose right, title and 
interest the court purchaser buys from the court. And 
even if there is any estoppel at all, it can only be as 
to the parties with whom the inamdars dealt in the 
particular transactions to which the deeds in question 
relate and the estoppel will even then apply only to the 
specific lands dealt with. It cannot extend to other 
parties and other lands, unless by means of the parti¬ 
cular transactions in question all the inamdars not 
only led the defendants in the case to believe 
that the inamadars had no right to the trees 
etc., in the village, but led them also to act upon such 
belief anil alter their position, Mr. Dunlop’s proclama¬ 
tion could not apply to villages which had been alienat¬ 
ed by Government in favour of the inamdars before its 
date. ( 1903 ) 6 Bom. L.R. 864 . 

-S. I15—Execution sale—Application to set 

aside an auction sale—Benamidar purchaser alone a 
party—Some of the real purchasers assisting the bena¬ 
midar in the proceedings — How far such owners 
bound by the order setting aside—Miror owners how 
• far estopped— See: 6 C.W.N. 706 ; 29 C. 682 . 

-S. 115—Execution gale—Sale of ten u re—With 

a notification stating a specified rate of rent—Purcha¬ 
ser how far bound to pay at that rate—Rate higher 
than old rate. 

The principle that when a land-lord brings an 
occupancy holding to sale for arrears of rent, alleging 
that rent is payable at a certain rate, the auction- 
purchaser is bound to pay at that rate even though it 
may be in excess of the rate at which rent was payable 
by the defaulting tenant, may not be correct in its broad 
generality. ( 1902 ) 6 C.W.N. 877 . 

-S. 115—-Execution sale—Illegal transfer by a 

tenant of his rights—Auction-purchaser of transferor’s 
rights—How lar bound by transfer. 

An auction purchaser of a tenant’s rights is not estop¬ 
ped from contesting the tenant’s previous illegal 
transfer of his rights which is void according to law. 
(1902) 6 C.W.N. 916. 

——8. W5—Execution sale—Sale—Application to 
set aside sale—Compromise—Time to pay—Right to 
proceed with application. 

A person who obtains time to pay the decree amount 
and have the. gale cancelled and undertakes not to 
ress his petition to set aside the sale for irregularity 
estopped from afterwards proceeding with the petiuon 
on failure to fulfil the terms Qf the compromise. (1901) 
Qg C. 577. 
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20. Executor. 

-S. 115—Executor—Person wrongly describing 

himself as executor. 

Where a defendant who has not b p cn appointed 
executor of a will cither expressly or by implication, 
describes himself as an executor, from a mistake about 
bis legal position, this would not make him an executor 
or raise an estoppel against him. A.I.R. 1939 P.C. 238 
= 6 BR. 26= I. L- R. (1939) Kar. P.C. 391 Sup.= i83 
Ind. Cas. 885 (P.C.). 

-S. *15—Executor. 

An executor who has entered upon his duties an such 
is estopped from pleading immunity from his obligation 
as executor, on the gro”nd that no probate has been 
taken out by him. 34 M. 211, Ref. to. 1931 M.W.N. 
224=32 M.L.W. 768=128 Ind. Cas. 68g=A.I.R. 1930 
Mad. 956=59 M.L.J. 596. 

-S. 115—Executor—Trustee—Executor cannot 

set up title adverse to the testator. 

No person who has accepted the position of executor 
or trustee under a will and acquired property in that 
capacity can be permitted to assert an adverse title 
thereto on his own behalf until he has obtained a 
proper discharge from the trust with which he had 
clothed himself. 34 Mad. 257=15 C.W.N. 741 = 8 
A.L.J. 774 — l 3 Bom. L-R. 52o = (igu) 2 M.W.N. 375 
= i4C.L.j. 64 = 21 M.L.J. 669=10 M L.T. 263 = 11 
Ind. Cas. 447 (P.C.). 

[Affirming 29 Mad. 239 = 16 M.L.J. 238 = 1 M.L.T. 71] 

- S. X15—Executoi—Legatee—Heir-at-law. 

As between the testator on the one hand and the 
legatee or the executor on the other, there is no 
estoppel. Nor is the heir-at-law of a testator raiyat 
estopped from questioning the transfer of a holding 
made by a will. 12 C.W.N. 1086, Not Foil. In every 
case of gift, the doctrine of estoppel does not apply as 
between donor and donee. 42 Cal. 254 = 18 C.W.N. 
1290=21 C.L. J. 187 = 27 Ind. Cas. 235. 

- S. 115—Executor—Adverse—Title. 

An executor under a will who has accepted office as 
executor and has acted as such cannot set up an 
adver e title to the property disposed of hy the will. 
29 M. 239 Foil. 34 Mad. 211 =20 M.L-J. 687= (1910) 
M.W.N. 233=8 M.L-T. 124 = 7 Ind. Cas. 176. 

-S. X15—Executor—Will — Adverse title by 

executor. 

Where the defendant, with full knowledge of all the 
circumstances bearing on his rights as the testator’s 
son accepted the office of executor, obtained probate 
and under its authority collected assets and otherwise 
acted so as to cause the plaintiffs to alter their position, 
the defendant is estopped from impeaching the will and 
repudiating his fiduciary position or setting up in 
respect of the property dealt with by the will any right 
inconsistent with the depositions and conditions con¬ 
tained therein. 16 M.L.J. 238 = 1 M. L. T. 71=29 
M. 239. 

21. Fraud. 

-S. 1x5—Fraud. 

The defrauding party cannot be allowed to disclose 
his fraud for the purpose of resiling from his position. 
The party fails who first has to allege the fraud in 
which he participated. A. I. R. 1938 Cal. 602=45 
C.W.N. 1059=181 Ind. Cas. iqi?. T 
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——S. X15—Fraud need not be pleaded. 

It iB not necessary for the purpose of S. 115 , Evi¬ 
dence Act, that any fraud or deception should be 
pleaded. If it is found that anv representation was 
intentionally made by one party and it was acted upon 
by the other party, the rule of estoppel will apply. 
A. I. R. 1938 Lah. 558=40 P. L. R. 848=178 Ind. 
Cas. 436 . 

-S. 1x5—Fraud—Estoppel from pleading one’s 

own fraud. 

The ordinary rule is that where the fraud has not 
been carried into execution, it may be pleaded by a 
party to it. But where during execution, some of the 
judgment-debtors object to execution on the ground 
that the assignee decree-holder is in fraudulent collu¬ 
sion with one of them, but the objectors pleach that 
they had acquiesced in the two previous applications 
for execution because the decree-holder-assignee had 
promised them a share of the sale-proceeds if execution 
succeeded, this amounts to carrying the fraud into 
effect and they are, therefore, estopped from pleading 
that they are not bound by the rules of res judicata, 
and, what is more, they are estopped from pleading 
their own fraud entirely. A.I.R. 1936 Rang. 218 = 
163 Ind. Cas. 671 . 

-S. X15—Fraud—Plaintiff is estopped from 

alleging his own fraud and setting it up as 
against defendant. 

Per Sulaiman, C. J. —Where a plaintiff comes to 
Court and wants to go back upon the terms of a 
contract entered into by him on the ground that such 
terms had been fradulently entered by himself in order 
to cheat a third person and such fraud has actually 
succeeded, th** plaintiff would be estopped from alleging 
his own fraud and setting it up as against the defen¬ 
dant. A.I.R. 193^ All. 529=1935 A.W.R. 658=1935 
A.L. J. 560=58 All. 1 = 156 Ind. Cas. 362 (F.B.). 

-S. 115—Fraud—Estoppel against pleading 

one’s own fraud. 

% 

As a general rule, plaintiff cannot plead his own 
fraud or illegal act as a basis of his claim or as a 
necessary step to the succees of his claim: 

Held, the plaintiff could not be allowed to plead or 
take advantage of any invalidity in the registration of 
the deed. A I.R. 1932 Mad. 311 = 1932 M.W.N. 226 = 
35 M.L.W. 294=55 Mad. 507 = 63 M.L.J. 77=139 Ind. 
Cas. 404 . 

-S. X15—Fraud. 

A party cannot plead his o w n fraud in order to 
invoke the assistance of the Court if the purpose of 
that fraud has been effected. (’31) 1931 M.W.N. 470. 


- S. 115—Fraud. 

It is not open to a party to plead his own fraud 
against another, not a party to the fraud. 115 Ind. 
Cas. 113 = 1929 A.L.J. 423 = A.I.R. 1929 All. 237. 

-S. 115—Fraud. 

A participator in fraud, when the fraud is 
effected, cannot impeach the transaction on the 
ground of such fraud- 113 Ind-Cas. 229 = 53 Bom. 
75 = 30 Bom. L.R. 1539=A.I.R. 1929 Bom. 1. 

-S. 115—Fraud. 

Party giving a particular form to a document 
for avoiding stamp duty cannot take aid of the 
principle that deeds and contracts of the people of 
India ought to be liberally construed. 108 Ind. Cas. 
593 = A.I.R. 1928 Lah. 678. 

-S. 115—Fraud. 

Unless a person is found guilty of either an 
overt act or of an act of omission which is likely 
to induce the other side to believe that he is entitled 
to commit the particular act Complained of, there 
can be no question of estoppel. Plea of estoppel 
can be maintained only if the conduct of the person 
against whom estoppel is alleged, is found to be 

fraudulent. 21 All. 496, (P.C.); 30 Cal. 539 (P.C.), 
Foil.; A.I.R. 1927 Oudh. 66, Rel. on. 106 Ind. Cas- 
244 = 3 Luck. 133 = 4 O.W.N. 1019=9 L-R.A. Rev. 
336 = A.I.R. 1928 Oudh 23. 

-S. 115—Fraud—Collusive decree. 

Where a person permits a collusive decree to be 
passed against him he and his representatives can¬ 
not thereafter be able as against the decree-holder, 
to assert the invalidity of such decree, although the 
decree is open to be impeached by a creditor. 11 
Bom. 708, Foil. 101 Tnd. Cas. 513 = 49 All. 640=25 1 
A.L.J. 497 = A.I.R. 1927 AIL 538. 

-■S. II5— Fraud of the mortgagor. 

It is no answer to an innocent plaintiff, seeking 
to recover money which has been paid by him 
through deceit by which the plaintiff was induced 
to enter into an invalid transaction, to say that the 
transaction being invalid, no action lies. Such a 
suit is not based upon the transaction. It is based 
upon the fraud of the defendant and is bound to 

1927 e AU 190 Ind ' CaS * 257 = 25 A.L.J.37-A.I.R. 

-S. 115—Fraud—Party to. 

Where the plaintiff succeeded in carrying out 
the fraud by executing a sale-deed of his property 
he is precluded from putting forward his own title 
to the property bv taking advantage of his own 

l r i U D* ,£L C 551 (P - C -), Foil. 71 Ind. Cas. 441 = 
A.I.R. 1923 All. 411. 


-S. 1x5—Fraud. 

Fraud committed upon creditors—Judgment-debtor 
cannot claim ownership of house (Subjeci of fraud) or 
equitable interest in 6ums spent for building it. 126 

Ind. Cas. 279=A.I.R. 1930 Mad. 298. 


■S. 115—Fraud upon registration land. 

Where the parties intended to hoodwink the ' 
Registrar by entering a piece of property w i 
his jurisdiction in the sale-deed, in order 
that officer jurisdiction, the parties contempl 
a fraud on the law of registration and so sh 
rot tie granted any relief m a Court of justice 

lod. Cas. 589=A.1.R. 1929 All, 578. 


•&. 115— Fraud—One cannot take advantage 
ot his own wrong or that of his predecessor. 

it * s necessary for a party who wishes to 
establish a certain state of things, in order to do 

S n s j* U P own wrong doing, he will not be 
allowed to do so. An adopted son who merely takes 
irom the adoptive father can be in no better posi¬ 
tion than the adoptive father himself and he will 
not be allowed to set up that his adoptive father’s 
consent was obtained by a promise of corrupt 
payment. The principle Nemo allegans tur pi/ u “ 
s „ uam est adiendus is applicable in India- 
ofi M ;W; T 484 and 31 Bom. 305, Foil. 73 Tnd. Cas- 
2f»zi 8 T*£‘ L ’ W - *56=32 M L.T. 349 = 1923 M.W-N- 
423—A.I.R. 1923 Mad, 7U=45 M-LJ. 161. 
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-S. 115—Fraud. 

Transfer of Property Act, S. 53—Conspiracy 
between mortgagor and mortgagee—Object to de¬ 
fraud latter’s creditor—Payment of mortgage fal¬ 
sely established—Mortgagee cannot sue for mort¬ 
gage-money afterwards. 63 Ind.Cas. 921 = 19 A.L.J. 
454=A.I.R. 1921 All. 140. 

-S. 1 15 —Fraud—Advantage fr 0 m. 

Estoppel and the above equitable rule are quite 
different. The former is no more than a rule of 
evidence, and its operation hardly extends to cases 
falling under the above equitable principle. The 
applicability of the maxim depends on the question 
whether any fraud was committed at all by the 
person and on the question whether any advantage 
was derived by him by the fraud assuming con¬ 
structive fraud on his part. 41 Bom. 93=18 Bom. 
L.R. 954=37 Ind. Cas. 945. 

- -S. 1 15 — Fraud —Benami, plea of—Defrauding 

creditors—Transaction successfully set up by defendant 
in a previous suit—Difference in the case of a plain¬ 
tiff pleading benami. 

Where a plaintiff asks for relief alleging that 
the transfer upon which the defendant relied was a 
benami transaction, he is precluded from alleging 
the benami character of the transaction and obtain¬ 
ing relief, if he had successfully set up the benami 
transaction to defeat or defraud creditors. 27 C. 231 
ref. to. The same principle docs not hold good 
where the defendant in possession seeks to show the 
real nature of the transaction to defend his possession. 
*8 B. 372 ref. to and explained. ( 1903 ) 8 C.W.N. 
620 . 

22. Ignorance of Law. 

- S. 115—Ignorance of Law. 

No estoppel can arise from ignorance of the law 
which both parties are supposed to know. 95 Ind. 
Cas. 879=5 Bur. L-J. 56 = A.I.R. 1926 Rang. 131 . 

“■ —S. 115—Ignorance of law. 

No estoppel can arise in favour of party misled 
only by his o w n ignorance of law. 87 Ind. Gas. 445 
= 2 O.W.N. 83=28 O.C. 265 = A.I.R. 1925 Oudh 568. 

*- S. 115—Ignorance of law. 

Where the defendants, transferees of certain tenures 
were ignorant of the fact that the tenures were 
inalienable and liable to forfeiture on alienation but 

the land-lord was in no way responsible for such 
ignorance. 

Held, that this cannot raise any estoppel against 
n ° r caa the fact that he did not exercise his 
right of enforcing forfeiture prior to ihe suits bar 
him from doing so now or raise any estoppel against 

r ,n r*.. ui lbc tcnurc *> the defendants purchased, are 
forfeitable ones, they must take the consequence and 

if the 7 P aid ful * Value. *5 
M ' L, ^r , T I ^“ A LR * 1922 Mad< 2 90=55 Ind. Cas. 380 

-27 M.L.T. 111 = 38 M.L.J. 275 . 


23. Inconsistent pleas. 

——S. 1x5—Inconsistent pleas. 

'a a - iuit » a part V takcs a certain plea 1 
SS a . dccmon on a point on the strength 

£ J& Sf CaDnot be all °wcd, in a subsequent 1 
w whudi the same point is raised, to adopt a r 

which is inconsistent with that which was raUec 

n P LT ^o 1536 Pat - <°=’ B. R. ,9 

17 r.L.T. 77—160 Ind. Cas. 355. 

*T— S * “ 13 —Inconsistent pleas — Plaintiff can 
place evidence in alternative. 

A plaintiff cannot appear in a witness-box ii 

Court of law and state in the alternative; '*1 cxc 


ted this document as a genuine sale” and also 
“I executed this document merely as a fictitious docu¬ 
ment.” When it is a question of evidence, a state¬ 
ment must be precise. A.I.R. 1935 All. 529 = 1935 
A L J. 580=1935 A.W.K. 658=58 Ail. 1 = 156 Fnd. Cas. 
362 (F.B.). 

- S. 115—Inconsistent pleas — Party alleging 

that land is nut estate anti getting decree in Civil 
Court cannot subsequently turn round and invoke 
jurisdiction of Revenue Court. 

Where the plaintiff, a zemindar, instituted a suit 
in a civil Court for ejectment alleging that the 
village in question was not an estate and obtained 
a decision in his favour, though the defendants had 
denied his allegation and expressly pleaded that the 
village, was an estate; 

Held, that it was no', open to the plaintiff in 
subsequent proceedings against the same defendants to 
turn round and say that the land was an estate 
and invoke the jurisdiction of the Revenue Court. 
A.I.R. 1935 Mad. 3 b 7 =‘D 35 M.W.N. 377 = 68 M L.J. 
441=41 L.W. 589=157 hid. Cas. 783. 

- ;S. 115 — Inconsistent picas — Acceptance of 

specific share in preliminary decree — Subsequent 
attempt to show its incorrectness—Whether estopped. 

Where in the preliminary decree a person accep¬ 
ted a specific share at the proper time, he could 
not be permitted to show its incorrectness at the 
close of the case. 9 S.L-R- 218 = 34 Ind. Ca s . 928. 

-S. 115—Inconsistent pleas—Appeal — Obje - 

tion to forum—Subsequent change of contemio 
—Estoppel. 

A preferred an appeal to the Commissioner from 
an order rejecting certain objections to the confir¬ 
mation of a sale. The appeal was opposed by B on 
the ground that the case was governed by the new 
Tenancy Act and that the appeal should have been 
filed in the High Court. The appeal was returned 
and presented to the High Court. B then changed 
his position and contended that the case was not 
governed by new law but by old law and no appeal 
lay to the High Court. 

Held, that B was estopped from raising any ques¬ 
tion of jurisdiction inasmuch as it wa6 on his own 
insistence that the appeal was reiurned by the 
commissioner. By his objection he had accepted the 
jurisdiction of the High Court as the proper forum 
of appeal. 120 Ind. Cas. 125=1930 A.L.J. 224=A-I-R. 
1930 All. 15. 

- S. 115—Inconsistent pleas. 

Where a party got a revision dismissed on the 
ground that an order could be attacked in appeal 
he is estopped from raising a plea in appeal that the 
proper remedy wa6 by way of revision because that 
order could not be attacked in appeal. 120 Ind. Cas. 
594 (Lah.). 

- S. 115—Inconsistent plea. 

Where a person advances one plea and afterward* 
finds it prejudicial to him, he cannot by giving it 
up avoid its consequences. 106 Ind. Cas. 229=39 
M.L.T. 415 = 27 M.L. W. 3 o = A.I.R. 1928 Mad. 27. 

- S. X15—Inconsistent pleas—Appeal. 

A female claiming inheritance in the lower courts 
as the daughter’s daughter of the penultimate male 
holder is not estopped on appeal from shifting her 
position and claiming as the sister [of the last male 
holder. 134 P.R. 1907, Foil. 29 P.R. 1911=94 p.T.R, 

1911 = 124 P.W.R. 1911=9 ind. Cat. 608. 
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-S. 115 —Inconsistent pleas. 

A litigant cannot be allowed to take up in appeal 
positions inconsistent with the position taken by him 

in the Lower Court, 2 P.YV.R. 1911 = 15 P*L*R* ID 11 
= 9 Ind. Cas. 36 . 

-S. 115 —Inconsistent pleas—Appeal. 

A party litigant cannot be permitted to assume 
inconsistent positions in Court to the detriment of his 
opponent. A party who has induced a Court to act 
without jurisdiction, cannot when the validity of its 
Older is challenged on appeal, take up an incon¬ 
sistent position and defeat the appeal by proof that 
the order was made without jurisdiction. 9 C 482 ; 
23 M. 517528 M. 127 Foil. 15 C.VV.N. 725 = 8 Ind. 
Cas. 26 . 

-S. 115 — Inconsistent pleas — Contrary plea 

cannot be allowed in appeal so as to place opponent 
at a disadvantage. 

A litigant who has all along maintained a position 
in support of one branch of his suit cannot be per¬ 
mitted when he fails upon this branch to withdraw 
from the position and assert the contrary more 
especially when he thereby places his opponent at a 
great disadvantage. 94 Ind. Cas. 501=49 Mad. 249 = 
53 I.A. 64=43 C. L J. 378 = 28 Bom. L R- 865 = 24 
M.L-W. 9=1926 M.VV.N. 5 d 5 =A.I.R. 1926 P.C. 18 = 
50 M.L.J. 391 (P.C.) 

-S. 115 —Inconsistent pleas. 

Where a person has successfully opposed an applica¬ 
tion under S. 47 , Civil P. C., on the ground that that 
section did not apply, he cannot subsequently raise a 
pica in a suit brought by the applicant that the suit 
was barred by S. 47 . 117 Ind. Cas. 285 =A.I.R. 1929 
Nag. 79 . 


S. 115—Inconsistent pleas. 


A party having claimed on basis of investment in 
commercial speculations cannot claim on another basis 
when he finds that the first basis is prejudicial to him. 
“4 Ind- Cas. 565 = 1929 A.L.J. 406=49 C. L.J. 335 = 
33 C.VV.N. 493 = 31 Bom. L. R. 710=1929 M.W.N. 422 
— 30 M.L.YV. 8 j 5 =A.I.R. 1929 P.C. 77=57 M. L-J. 
581 (P.C,). 


—-S 115—Inconsistent pleas* 

Consignor taking delivery of goods on strength of bill- 
of-Jading and basing his suit on it—He cannot say he 
is not bound by its terms. 117 Ind. Cas. 851 = 33 
C.W.N. i69 = A.I.R. 1929 Cal. 260 . 

-S. 115—Inconsistent pleas. 

Where a person claims a certain property by challeng¬ 
ing a certain trust deed, he cannot, on failure of the 
claim, claim the property under the trust deed. 100 
Ind._Cas. 648 =A.I.R. 1927 Mad.* 498 . 


-S. 115—Inconsistent pleas—Construction of 

decree. 

Where a particular construction has been given by 
the Court to a decree and it has been enforced the 
parties shall be estopped from claiming that it should be 
construed otherwise. 29 M. L.J. 219 = 30 Ind. Cas. 357 . 


-S. X15—Inconsistent pleas. 

Where plaintiff has obtained a decree o n the reDre 
scntation that a Court had jurisdiction, subsequently h 
cannot go back upon it and urge want of jurisdiction 

Ai.R nd 19 ^: jr ;:°r 53 Bom - 75 = 30 ' 539 = 


-S. 115— Inconsistent pleae. 

Appeal rightly filed in Revenue Court dismissed 
respondent’s objection to jurisdiction—Appeal ml 
queatiy filed in Civil CourtL Respo 


want of jurisdiction of Civil Court. 3 O. C. 
32 and 2 O. C. 188 , Foil. 114 Ind. Cas. 120 = 5 
O.W.N. 897=4 Luck. 159 = 10 L.R.A. Rev. 2ix=A.I.R. 
1928 Oudh 503 . 

-S. 115 —Inconsistent pleas—Joinder of parties. 

Where defendants in a redemption suit opposed 
plaintiff’s application for joining other part-proprietors 
of the land in suit, and the Court therefore rejected 
plaintiff's application. 

Held, defendants afrerwards cannot attack the decree 
on the ground of non-joinder of parties. 84 Ind. Cas. 293 
= 3 Pat. 818 = 6 P.L.T. 237 =A.I.R. 1925 Pat. 57 . 


-S. 1 15—Inconsistent pleas. 

A decree-holder filed a suit against a son of hisjudg- 
ment-debtor for ousting him from possession, which he 
had acquired as a stranger under O. 21 , R. 100 , in a 
previous execution proceedings. The decree-holder 
contended that the son was separate and was not the 
legal representative of his father and succeeded in 
getting possession of part of the property. He next started 
execution proceedings with respect to the rest alleging 
that the son as a legal representative was bound by the 
decree. 

Held, that the decree-holder cannot be allowed to 
come forward on his new and entirely inconsistent 
allegations with his previous one, there being no 
provision either of law or equity to justify the extraordi¬ 
nary volte face. 113 Ind. Cas. 146 (Nag.) 


-S. 115—Inconsistent pleas. 

Statement in the pleading would be a bar to a 
different averment in the course of the proceeding. 83 
Ind. Cas. 260 = 28 C.W.N. io 4 =A.I.R. 1924 CaL 427 . 


-S. 115—Inconsistent pleas—Decree byinst&l* 

mentg—Payment. 

Where a judgment-creditor under an instalment 
decree had permitted his debtor to make thirty conse¬ 
cutive payments on the second or third of every month 
though the payments were due on the first of every 
month, in the belief that they were being accepted ai 
regular payments he could not afterwards be allowed to 
deny that they were regular payments. 3 S.L.R. 137 = 
4 Ind. Cas. 479 . 

' S. 1 15—Inconsistent plea—Decree payable by 
instalments—Change in plea of decree-holder. 

. Where a decree-holder has accepted some Instalment! 
regularly under a decree payable by instalments, be 
cannot change and contend that he accepted the money 
in part satisfaction of the decree. 15 C.W.N. 10=13 
C. L. J. 206=6 Ind. Cas. 138 . 


*• —Inconsistent pleas— Different litigation* 

Plaintiff was estopped by his own proceeding in the 
arbitration wherein he received his full half of the 
properties belonging to his father upon the footing of 
the exclusion ol the mother from claiming a share 
therein through his mother. 11 L. W. 421=24 C.W.N* 
3 *? 1 ^^'9 20 ) M.W.N. 189=27 M.L.J. 204=2 U.P.L.R* 
(P. C.) 48=58 Ind. Cas. 843 (P.C.) 

T - ®* 115—Inconsistent pleas—Effect of. 

In a suit for ejectment in a Civil Court defendant 
pleaded that he was an agricultural tenant, upon which 
the Munsif acting under S. 202 of the Agra Tenancy 
Act directed defendant to establish his plea in a Revenue 
Court within a time. On default the suit was decreed. 
I he Appellate Court finding that defendant was* 
tenant of plaintiff and that no notice of the termination 
ol the tenancy had been given to him, under S. 106 , T.r* 
Act dismissed the suit. Held, that it was not open to 

the Lower Appellate Court to find as it did having 
regard to th e pleading of the defendant. 13 A.L.J* 2 $ 
= 28 Jnd. Cas. 558 . 
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S. 115 Inconsistent pleas—Estoppel by conduct. 

A plaintiff who by objecting to the admissibilty of a 
certain document in a previous suit bv ihe defendants 
practically compelled them to withdraw their previous 
suit, is estopped from asking the Court to grant him a 
declai atory decree upon basis of that very agreement 
63 P.W.R. 1913 = 114 I‘L.R. 19,3=18 Ind. Cas. 804. 

~ H5 Inconsistent pleas—Execution procee¬ 
dings. 

In execution the decree-holder applied for sale of two 
mortgage bonds, and the judgment-debtors (being 
representatives of the deceased debtor) prayed for time 
to pay the decree amount and the Court granted him 
and struck off the execuiion application. Subsequently 
the decree-holder applied ior the same relief and the 
judgment-debtors contended that the mortgage bonds 
were their own property and could n ot be sold under 
the decree. Held, that the objection was not barred 
cither by res judicata or estoppel. 4 A.L.J. 400, Foil. 
8 A.L.J. 844=11 ind. Cas. 980. 


7 1 15 Inconsistent pleas— Incumbrancer 

involving purchaser in litigation. 

An incumbrancer who disputes the title of the 

purchaser of the holding at a new sale and thereby 

causes delay in the issue of notices to annul the incum¬ 
brances cannot be allowed to say that the title under 
which the purchaser claimed to issue the notices was 
perfected on the date of actual sale and not on confir¬ 
mation. 10 C.L-J. 640, Foil. 9 Ind. Cas. 503 (Cal.) 

S. 115—Inconsistent pleas—Jurisdiction. 

A defendant is precluded from raising the question 
of jurisdiction when the ca b e is transferred to the 
Higher Court according to his objection in the Lower 
Court. 9 S.L.R. 164=32 Ind. Cas. 629. 

w?" 1,5 —Inconsistent pleas—Jurisdiction. 

Where in a previous suit for ejectment brought in a 
Revenue Court, the suit was dismissed on the objection 
of defendant as to the jurisdiction and the plaintiff was 
directed to bring his suit in the Civil Court, it is not 
open to the defendant to plead that the suit, when 
brought m the Civil Court, was not maintainable. 
13 A.L.J. 854=30 Ihd. Cas. 55,. 


S. 115 Inconsistent pleas—Land-lord and 

tenant— Settlement record. 

When an alteration in the record was made by the 
settlement authorities upon the joint application of a 
land-lord and a tenant, it is not open to the latter to 

contcnd that the order was made 
whhou jurwdicUon and is not binding upon him. 9 
All. 191 Ref. 30 C.L.J. 1 =■ 53 Ind. Cas. 39 . 9 

‘ S. 115—Inconsistent pleas—Legal pleas. 

the PCr orh^lr iV Tk , Aiyar > J’ Quaere;- Whether 

Sin P «K 1 a P a £ty ° u g ht not to be 

1 b hot and cold ’ pleadings in t w o 

JilhS V Jn Pr SS. eeding -f mvolvin g the same Question of 

2 ? aVa,Icd . of « regards pkas based 
on a pure abstract quesuon of procedu {e Jaw. 17 

Mff^.J. 314 ; 27 A. 544 Ref. to. Quaere: Whether 

wd! doCtrinC . ^ availed of in 

• r flfcct is to entitle the party taking the 

time tIk , Jli fr ?hi UO - U *f PrOC u CdiDg to the ^deduction of the 

f K. thc of calculating the 

S-fi the second proceeding. 33 MIL. J 

463=6 L.W. 696 = ( 19 x 7 ) M.W.fc. 822 = 43 Ind. Cas. 6 . 

^wid' not 

The mother of the last Hindu owner sued for a 

to h L 0f ^ mvalidit y of an alleged adoption 
floado to him. The mother died and an application 


was made by the present plaintiffs* reversioners to be 
brought on record as her legal representative and to 
c ntmue the suit. I he application was dismissed on 
1 objection imscd by the present defendant. The 

S2? 1 * plai " l,1Ts thereupon brought a fresJi suit. 
Held that the defendant was estopped from contend¬ 
ing , n the second suit that the decision in the previous 
suit was erroneous, (hat the plaintiff’s proper remedy 
was to continue the first suit and that the second suit 
was barred inasmuch as the first suit had abated. 17 
M.L.J. 3,4 and 22 Mad. 391 Kef. 23 M.[,T. 360 = 9 
LAV. 345 = 52 Ind. Cas. 465. y 


S. 115—Inconsistent pleas—Mortgage 
—Execution. 


decree 


A subsequent sale in execution ol properties com¬ 
prised in a mortgage will not he allowed when there 
has already been a sale in execution of the same decree 
at the instance of the mortgagee even though they 
were not the properties comprised in the mortgage. 

3 Ind. Cas. 22 (All.) 8 


——S. 1 15—Inconsistent pleas—No estoppel—If 

only applying facts established at atrial. 

The doctrine of estoppel by reason of inconsistent 
positions does not apply where the plaintiff is only 
applying the law to the lacts established at the trial 
though he failed to prove what he came to prove’ 
34 Ind. Cas. 897 (Pat.) 


--— s . 1 15 — Inconsistent pleas—Parties not 

allowed to take. 

It is an elementary principle of justice and equity 
that parties litigants should not be allowed to take up 
inconsistent positions in Court to the detriment of their 
opponents. A defendant cannot be allowed to defeat 
the claim of the plaintiff on proof that, contrary 
to their previous allegation, a decree for recovery of 
p ^ s £ C6S * on . might and should have been made in favour 
of the plaintiff in the previous suit. 27 C.L. J. 535=44 
Ind* uag. 159* 

——S. 115—Inconsistent pleas—Party added on 
his own motion if can claim exoneration. 

Where a person is on his own motion or without 
objection impleaded as a party to a mortgage suit, he 
cannot after an adverse decision is given against him 
undo its effect by pleading that he is an unnecessary 
party and that he ought to be permitted to retire from 
the suit. 47 Ind. Cas. 536 (Nag.) 


--S. 115—Inconsistent pleas—Prompt and de¬ 
ferred power. 

Where a Mahomedan husband in a suit by his wife, 
to recover from him the prompt portion of her dower! 
contended that the whole of the dower settled was 
deferred. Held, in a second suit by the wife to recover 
the deferred portion that he was estopped from raising 
the contention that the whole dower was prompt in 
view of his defence in the prior suit. 34 AH. 280 = 
(1912) M.W.N. 417 = 11 M.L T. 316=9 A L J. 4 ko = 
15 C.L. J. 468= 14 Bom. L. R. 460 = 23 M.L. J. 11 = 16 
C.YV.N. 9,3 = 15 Ind. Cas. 196 (P.C.). J 

[On appeal from 29 A1J. 640 = 27 A. W. N. 22I = 
4 A.L.J. 5 2, j 


5 . 


z 15—Inconsistent pleas—Suit for dower-^ 


Prompt and deferred. 

Where in a previous suit for part of the dower as 
prompt, the plea had been raised that the whole JZ 
deferred, the defendant’s representatives in interest in 
subsequent suit cannot plead that the whole was prompt 
33 All. 291=8 A.L. J. 27=9 Ind. Cas. 200, P ' 
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- S. 115 — Inconsistent pleas—Remedy by exe¬ 
cution or by suit. 

Where a claim in a suit is held on the objection of 
the party to be barred by S. 47 , C.P.C., he cannot in 
a subsequent application for execution set rp that the 
remedy is by a suit. A suitor should not be allowed to 
take up a position inconsistent with that on which he 
has succeeded in defeating a claim in a previous pro¬ 
ceeding brought to enforce it. 21 O. C. 188 = 47 Ind. 
Cas. 558. 

-S. 115 — Inconsistent pleas — Rescission of 

lease. 

Where the lessor who had instituted a suit for res¬ 
cission of a lease on the ground that it had been 
obtained by bribing his servant, had after the institu¬ 
tion of such suit conducted two appeals in which he 
had treated the lease as a valid one; held, that this 
would not estop him from suing for rescission of the 
lease since the suits on which the appeals arose were 
prior to the suit for rescission. Where it is impossible 
to put the defendant back in his original position the 
plaintiff should ask for damages and not for rescission. 
37 Cal. 81 = 14 C.W.N. 101 = 3 Ind. Cas. 316 . 

- S. 115 — Inconsistent pleas—Residence. 

Where the defendants ejected plaintiff from the 
house she w as occupying on the ground that it was not 
the family residence, they are estopped from denying 
her right to a residence in the family house in a subse¬ 
quent 6 uit by her for a right of residence. 8 S.L.R. 
306 = 29 Ind. Cas- 25 . 


-S. 115—Inconsistent pleas—Rule against. 

The rule against a party being allowed to take up 
inconsistent positions applies only where a party seeks 
to defeat his opponent by successive inconsistent posi¬ 
tions or having obtained a benefit by adopting a position 
he afterwards tries to assume a different and contra¬ 
dictory position while retaining the advantage gained 
by his former position. 14 M.L.T. 229=25 M.L-J. 

3 2 4 = ( 1 9 I 3) M.W.N. 776 = 5 L. W. 299 = 21 Ind. Cas. 
219 . 


-S. 1x5—Inconsistent pleas—Rule when appli¬ 
cable. 

It must be shown before applying the rule of estoppel 
that a previous inconsistent statement affected the 
result of that litigation. A person therefore who was 
not a proper party to a litigation is not estopped from 
subsequently pleading something inconsistent with a 

.. . t * — tfie course of the former 

litigation. 13 N.L.R. 69 = 39 Ind. Cas. 849 . 


-S. X15—Inconsistent pleas—Scope. 

Where the tenants of a holding take up a position 
proceedings under S. 105 , Ben. Ten. Act, that t 
application does not lie and the application is wit 
drawn, they will not be allowed to say iu subseque 
proceedings in suit that the application operated as 
bar to it. The principle is that a party litigant cann 
be permitted to assume inconsistent positions in Cou 
to play fast and loose, to blow hot and cold to aDn, 
bate and reprobate to the detriment of his opponei 
and that this wholesome doctrine applies not onlv 
successive stages of the same suit but also to anoth 
suit other than the one in which the position w 
taken up provided the second suit grows out of 

g r m ? nt «°Lf C T p first - A ' L R ‘ 19*4 Cal. 600, Ft 
56 Cal. 584 —A.I.R, 1930 Cal. 32=120 Ind. Cas. 


# 
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-S. 115—Inconsistent pleas—Section not exhaus¬ 
tive. 

The section does not contain the whole of estoppel. 

If a person without mistake takes a particular posi¬ 
tion in litigation he cannot be allowed to change 
that position and the principle will still apply in 
another suit growing out of the judgment of the first. 
23 M. L. J. 335 = ( 1912 ) M.W.N. 967 = 17 Ind. Cas. 

5 ' 3 . 

[On appeal 38 Mad. 374 = 25 M.L.J. 264=21 Ind. 
Cas. 24 .] 

-S. 115 — Inconsistent pleas — Small cause — 

Original side. 

On the objection of the defendant to the jurisdiction 
of a Small Cause Court the District Munsiff returned 
the plaint to the ordinary side.* Against the decree 
of the Munsiff there was an appeal to the Subordi¬ 
nate Judge. Against the appellate order of the 
latter a revision petition was filed in the High 
Court and plaintiff raised the objection that the 
suit was of a small cause nature and that no appeal 
lay to the subordinate Judge. Held, that the plain¬ 
tiff was estopped from raising the objection. 52 Ind. 
Cas. 829 (Mad). 

-S. 115—Inconsistent pleas. 

Suit filed in Small Cause Court—Defendant contend¬ 
ing suit is not small cause—Plaint returned and refiled 
in ordinary Court—Defendant estopped from contend¬ 
ing that suit i 6 small cause. 95 Ind. Cas. 846 =A.I.R* 
1926 All. 664 . 

-S. 1x5—Inconsistent pleas—Transfer of 

holding. 

Where a zemindar who does not recognise a trans¬ 
feree of a patni, refuses to take the rent that he pays • 
and sues the transferor for rent with interest and costt 
without making the transferee a party, he cannot 
again sue the transferee for rent for the period between 
the date of suit and the date of the sale on the ground 
that the tenure w as in the possession of the transferee. 
10 C. L. J. 538=3 Ind. Cas. 346 . 

——S. xxs—Inconsistent pleas—-Trial of Issue- 
Evidence of custom. 

Though the defendant does not object to one witness 
setting up a custom, he can object to another witness 
giving evidence at a late stage. When parties have 
interpreted an issue once in a narrower sense they can¬ 
not insist on a wider interpretation at the next stage ofc 
suit but they may contest this case on Buch wider in¬ 
terpretation. 35 C. 232 (P.C.) Dist. 

Where an issue is ambiguous and a party once relics 
on a narrower interpretation he cannot subsequently be 
allowed to contend that wider interpretation is applica¬ 
ble. Such contention at an early stage may be allowed. 
Though a party does not object to one witness giving 
evidence of custom, he can object to another witness* 
( 1915 ; M.W.N. 968 = 2 L.W. 1214 = 19 M.L.T. 296 e5 30 
M.L.J. 45 i = 3 i Ind. Cas. 833 . 

S. 115—'Inconsistent pleas—Undue Influence- 
Denial or execution. 3 

A pardanashin lady after pleading that she n °! 
understand the nature of the deed she was asked 
sign cannot afterwards plead that she did not at 
execute the deed. Where the second plea is disallowrw 
the case in its original form will not become w 

consistent. ia C.L.J. 1 x 5=3 Ind. Cas. 330 . 
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■S. 11*5 —Inconsistent pleas—Valuation of suit 
—Acceptance by defendant—Plaintiff cannot re¬ 
open the same in P. C. Application. 

On an application by the defendant for leave to 
appeal to the Privy Council against the appellate 
decree in a suit where the suit was for declaration 
without consequential relief falling under Sch. II, 
Cl. 17 of the Court Fees Act, the value given in the 
plaint for purposes of jurisdiction must be held to 
be the market value of the subject-matter of the suit, 
and where it has been stated to be Rs. 10,000 the 
defendant having accepted the valuation so given, it 
is not, open to the plaintiff to show that the value 
of the subject-matter is less than Rs. 10 , 000 . 91 

Ind. Cas. 572 =A.I.R. 1925 Mad. 1223=49 M.L. 
J. 309 . 

S. 115 Inconsistent pleas—Admission as to 
valuation by a party will bind him. 

Defendants who accept the value of property for 
purposes of jurisdiction cannot be heard to question 
that value subsequently. The value of the property 
is a question of fact. It is not proper for a party 
by an admission as to a lower valuation to suffer an 
appeal to be heard by a single Judge and then to 
cia,m a higher valuation for the purpose of obtain- 

"ta-o o P r Pe T t0 the Privy Council. 74 Ind. Cas. 

93 9 531=26 0 C - 24 =A.I.R. 1923 Oudh 

—-S. 115—Inconsistent plea s - Denial of locus 

Wh ° deniGS the locu * standi of the 

as Jhev d f 611 f antR ’ 80n8 t0 pr0ceed with an 

itlJ ■ « dl ? £ C ° me ° n reC0rd as representatives in 

.l 0 nr ®? Court is estopped from seeking 

j T '^q tl0 , n n ° T f ? is decree ^inst the sons. 14 C? 

reprobation Incons * stent pl e a s —Approbation and 

8 ° UDd P rinc iP le of law that as between the 
ame htigante a defendant cannot defeat the claim 

succe R e H f,?ii aint lf by E plea ne g at i v i n g a contention 
the?ebJ advanced former suit, if he 

L.R 1103 PrObateS and re P robates - ( 1904 ) 6 Bom. 

-S. 115 —Inconsistent pleas—Appeal — Locus 

standi to appeal. 

"When a person made another a party to his suit 
and obtained a decree against him, an appeal by the 
latter cannot be objected to on the ground that he 
has no interest in maintaining the appeal. A and 
® were first mortgagees —A and C were puisne mort¬ 
gagees. A and B obtained a foreclosure decree. C 
paid off the debt and brought a suit for foreclosure 
ampleading A as a party defendant on foot of the 

r'oirr??- A ol) j ect€d to the suit as barred by 

P - Code, and appealed against the decree 
for foreclosure in favour of C: 

Kcld, that it did not lie in the month of C to ques- 

.*° a PP ea ^> when he himsef made 
A iv , obtained the decree against him. 7902 

* *5—-Inconsistent pleas—Legal representa- 
• S ^ n ^ laiming as le gal representatives of 

ssfesr cascs and 

tJI a P + t r80 f ® Iaimed to be and had himself 
InT hS a « the legal representative of another per¬ 
son, but objected to his being brought as a legal re- 

8 —F. Y D * 


preventative of the same person in cases where the 
deceased person was the judgment-debtor. 

Held, by lVoodroffe, J ., that there was no question 
<>f estoppel involved in the case. ( 1904 ) 8 C.W. 

Inconsistent pleas—Objection to locus 
standi to appeal—Party joined by plaintiff—Plain¬ 
tiff's objection on appeal that the party had no 
legal existence. 

Where plaintiff made a person party to his suit, 
ami such party appealed against the decree of court 
plaintiff’s favour, the plaintiff cannot object to 
the appeal on the ground that the party has no legal 
existence and therefore cannot. appeal. ( 1901 ) 
A.W.N. 207=24 A. 160 . 

24 . Interpretation. 

-S. 115 —Interpretation—‘Representative’, whe¬ 
ther includes bona fide purchaser for value 

The term ‘representative’ in S. 115 is not confined 
to a gratuitous transferee, or volunteer or a trans- 
feieo with notice but. includes even a bona fide pur¬ 
chaser for value without notice of the circumstances 
creating the estoppel. A.I.R. 1934 Mad. 302=39 

43 i= 1934 M W N * 316=66 M.L.J. 563 
—H8 Ind. Cas. 612 . 


■S. 115—Interpretation — “Permitted another 


person to believe a thing”—Meaning. 

By the words “permitted another person to be¬ 
lieve a thing’etc., the section contemplates that 
not merely may there be active inducement on the 
part of the declarant for a belief in the mind of 
another person but it is enough if the declaration is 
such by which the declarant in the ordinary course 
permits somebody else to believe in the truth of the 
declaration and to act on that belief. 33 OWN 
873 =A.T.R. 1929 Cal. 819 . 

25 . Judgment. 

•S. 115 —Judgment. 


A prior purchaser of land cannot be estopped as 
being Rrivy in estate by a judgment obtained in an 
action against the vendor commenced after the pur- 

20l S Ind A (L R -56 1 0 942 317=23 P - L ‘ T - 213= 

S 115 —Judgment—Recitals in—If operates 

as estoppel. 

Where a dispute between parties in a suit is re¬ 
ferred to arbitration and one of the parties alleges 
partition, which is subsequently mentioned in the 
award, the other party is not estopped from denying 
the partition in a subsequent suit. 123 Ind. Cas 
698 —A.I.R. 1930 Sind 182 . 

‘ S - US—Judgment—A party to a decree creat¬ 
ing a charge on his property is estopped from saying 
that he is not entitled to create the charge or mort¬ 
gage on the property. 119 Ind. Cas. 186=31 Bom. 
L.R. 439 =A.I.R. 1929 Bom. 227 . 

•S. 115 —Judgment—It is a well-known rule 


of law that where a party has asserted a certain 
position in a previous litigation he cannot re-agitate 
the matteF on the assumption of fresh facts against 
persons who were parties whether as plaintiffs or 
defendants in the previous suit. 106 Ind. Cas 
484 (Lah.). 

-S. 115—Judgment—Estoppel by record 

Estoppel by record operates as a n estoppel to the 
whole right and not to a fragment of it which might 
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be given effect to or repealed by the decree of 
Court. (1909) A.C. 615 and (1923) 117, 

Foil. 112 Ind. Cas. 169=3 Luck. 487—5 O.W. 
N. 265=A.I.R. 1928 Oudh 359. 

S. 115—Judgment — Symbolical possession 

. a. < _ . 1.. nl «« all Alll/l flJl Vft 


given by Court though actual possession should have 
been given—Judgment-debtor is bound by the order 
—Principle of estoppel applios. 89 Ind. Cas. 59b— 
26 P.L.R. 546=A.I.R. 1926 Lah. 35. 

—S 115 —Judgment—Case decided by appellate 
Court on one ground— Other grounds though relied 
on by lower Court are not estoppel by record. 78 
Jnd. Cas. 353=A.I.R. 1925 Cal. 530. 


- S 115 —Judgment — A plea unnecessarily 

raised by a party and decided by the Court also 
equally unnecessarily does not estop the party from 
putting the same in a later suit. 73 Ind. Cas. 85 
=A.I.R. 1923 Lah. 248. 

-S. 115—Judgment—Estoppel can be proved 

by a judgment given by consent as by a judgment 
given after opposition. In either case the estoppel 
consists of the establishment of facts by order of 
the Court either by an agreed statement by the 
parties, or by the adjudication of the Court upon 
the controversy being fully heard. A.I.R. 1921 
P.C. 231 (P.C.). 


_S. 115—Judgment—Party not bound by the 

judgment cannot plead. 

Per Kumarastramy , J .—Estoppel must be mutual 
and it is difficult to see how a party not bound by 
a judgment can set it up in bar against a party to 


it. 

Whatever would estop or bar persons whose title 
js set up must also bar the person pleading jus 
tertii whether the estoppel is by record, deed or in 
pais. 67 Ind. Cas. 971=44 Mad. 778=14 M.L. 
W. 128=14 M.L.W. 188=1921 M.W.N. 576=A. 
I.R. 1921 Mad. 248=41 M.L.J. 223=41 M.L.J. 
278 (F.B.). 

-S. 115—Judgment—Award—Estoppel. 

Two brothers of a Muhammedan family agreed 
*to partition their property by arbitration. The 
award of the arbitrators was decreed by the Court- 
The award contained the terms that both had to 
contribute to their mother’s maintenance, for exclu¬ 
sion from inheritance in her late husband’s pro¬ 
perty. In a claim by one of the brothers after 
their mother’s death, to her property, it was held 
that, by his acceptance' of the award, he was estop¬ 


ped. 24 C.W.N. 321=(1920) M.W.N. 189=11 

L. W. 421=27 M.L.T. 204=2 TT.P.L.R. .(P.C.) 
48=58 Ind. Cas. 843 (P.C.). 

■-S. 115—Judgment—Assignment of decree. 

A judgment in a suit by one creditor to cancel 
the assignment as being in fraud of himself cannot 
be relied upon by another creditor (not a party to 
the said suit) as deciding upon his rights also. 42 
Ind. Cas. 498 (Mad.) [Compare 33 Mad. 483=20 

M. L.J. 546=6 Ind. Cas. 229; 29 M.L.J. 558= 
30 Ind. Cas. 962=43 Mad. 381=38 M.L.J. 108= 
55 Ind. Cas. 452.] 

-S. 115—Judgment—Vendor and purchaser_ 

Sale. 


Where a vendor is a party to the impeachments 0 f 
the purchaser’s title and the suit goes against the 
purchaser, in a subsequent suit by the purchaser to 
recover the purchase-money, the vendor is stopped 
from saying that his former admission was improvi¬ 


dent. The purchaser not being at fault, the vendon 
is liable t-a refund purchase-money. 3 Pat. L.J... 
358=47 Ind. Cas. 37. 

_S. 115—Judgment — Revenue Court — Co- 

sharers—Partition. 

A partition effected through a Revenue Court be¬ 
tween the co-sharers of a village creates a new title 
in each co-sharer to whom a share in the village is- 
allotted and the parties cannot subsequently be allow¬ 
ed to set up a title other than what they got at the- 
time of partition. 4 O.L.J. 365=41 Ind. Cas. 
171. 


- S. 115—Judgment — Estoppel — Binding oni 

parties whose title is later in origin—Nullity — 
Jurisdiction. 

Where a link in the chain of a party’s title con¬ 
sists of a decree of a Court of competent jurisdiction, 
pronounced against the only person or persons who at 
the time of such decree had an interest which would 
entitle them to resist the plaintiff’s title no person 
whose claim is subsequent in origin, can challenge that 
decree or go behind it or challenge the plaintiff’s 
title as that date on any ground which was determin¬ 
ed by that decree as a necessary step in its result.. 

Per Srinivasa Ayyangar, J. —It is open however to- 
such party to show that the judgment is a nullity 
but the only ground on which a judgment as distin- 
jgujshed from a conveyance can be declared a nullity 
is the want of jurisdiction in the Court over the par¬ 
ties or the subject-matter. A judgment rendered 
after trial recognizing the alienation of an office in 
the presence of all the parties interested in question¬ 
ing the same cannot be questioned by a stranger on 
the ground that such alienation is agninst public 
policy. 20 M.L.J. 558=18 M.L.T. 402=(1915\ 
M.W.N. 829=2 L.W. 1005=30 Ind. Oas. 962. 

~~ S. 115—-Judgment—Parties and privies—Cre*- 
ditor—Adjudication against debtor. 

A creditor is bound by an adjudication against hi» 
debtor on his title to property in the absence of 
fraud, collusion, etc. It is not necessary that the 
adjudication should have been on the merits. It i® 
enough if the adjudication has. the effect of effectu¬ 
ally depriving the debtor of his right to the pro¬ 
perly so long as the judgment stands. 33 M. 167; 
36 M. 141; 29 M.L.J. 558, Foil. 38 M.L.J. 266 
=11 L.W. 139=54' Ind. Cas. 565. 

* S. 115 — Judgment—Res judicata—Claim suit 
Decision in—Auction-purchaser. •. 

Where a claim suit under O. 21, R. 63, C.P.CMJ 
decided against the claimant and the property is s °l“ 
in auction the decision operates as an estoppel 
against the claimant in a subsequent suit. 36 M. 
141, Bel. 19 C.L.J. 441=18 C.W.N. 954=20 Ind- 
Cas. 815. 


—S. 115—Judgment—Findings in. 

An estoppel is not restricted to the judgment b nC 
extends to all facts in it and the judgment operate* 
as estoppel for all the findings essential to sustain 
the judgment. 6 C.L.J. 621 at 631, Foil. 14 c * 
L.J. 220=12 Ind. Cas. 9. 


i i o—j udgment—Extent of—isstopp« 


A judgment is an estoppel upon a party not o f 
for a question decided adversely to him but e 
whore it sustains his theory or claim and.it stops ni 
afterwards from taking a different position agai 
the same opponent. 7 Ind. Cas. 781 (Cal-)- 
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• -S . 115— Judgment—Creditor—Decree against 

legal representative. 

If a creditor obtains a decree for a debt against 
a person ■whom he believes to be the legal representa¬ 
tive of his deceased debtor, the real legal represen¬ 
tative who has not raised in time to set aside the de¬ 
cree cannot question its validity afterwards. 152 P. 
W. R. 1909=150 P.L.R. 1909=4 Ind. Cas. 1013. 

-S. 115—Judgment—Mutuality. 

An estoppel must be mutual; if a judgment is 
not binding upon a party he cannot take advantage 
of any findings in that judgment. 13 C.W.N. 281 
=4 Ind. Cas. 92. 


-S. 115—Judgment—Decree allowed to be final 

—Decree dismissing suit set aside ex parte—Re¬ 
versing decree set aside in appeal by High Court 
—Application to set aside ex parte decree an*l a 
fresh reversing decree on merits by lower appel¬ 
late Court—No appeal from order setting aside as 
part decree—Objection in execution. 

A suit was brought for posession of lands and 
was dismissed. Plaintiff appealed, and in the 
absence of defendant an ex parte decree was passed 
in plaintiff’s favour. The defendant appealed 
against that decree to the High Court and the High 
Court restored the Munsif’s decree of dismissal. 
Meanwhile, on an application by defendant to the 
lower appellate Court under S. 108, C. P. Code 
order was passed restoring the appeal to file, and 
after hearing on the merits, a decree again in 
plaintiff’s favour passed. This was before the 
decree of the High Court, and no mention of the 
lower Court’s decree was made too the High Court 
at the time of hearing; and no appeal was filed 
against the order setting aside the ex parte decree. 

Held , that the execution of the lower appellate 
court’s second decree cannot be resisted in the cir¬ 
cumstances. 9 C.L.J. 460=4 Ind. Cas. 167. 


-S. 115—Judgments. 

Defendants, who were not bound by the judg¬ 
ment, could not be permitted to take advantage of 
any findings in it, for an estoppel must be mutual. 
(1908) 13 C. W. N. 281=8 C.L.J. 478=4 Ind. 
Cas. 92. 

-S. 115—Judgment-debtor is estoppel of bona 

fide auction-purchaser without notice—Auction- 
purchaser—Mortgage debt. 

A purchaser in execution of a money decree is 
bound by the estoppel which binds the judgment- 
debtor. A judgment-debtor will be estoppel from 
disputing his liability of a mortgage executed by 
another on property belonging to himself (the 
judgment-debtor) if he (the judgment-debtor) 
had himself induced the mortgagee to believe 
that the property was that other’s and advance 
the loan. (1908) 35 C. 877. 

—S. —Judgment — Former judgment need 
not relate to same property—Question of adoption, 
(partition, validity of lease, etc., decided in one suit 
re* judicata ’ though subject-matter is different. 
12 C.W.N. 739=9 C.L.J. 597=4 Ind. Cas. 81. 

—- S. 115—Judgment—Sale before litigation— 
Purchaser not party—Purchaser acting as pleader 
to vendor in suit—Silence how far an estoppel. 

A purchaser of land cannot be estopped as be- 
ing privy in estate by a judgment obtained in an 
action against his vendor commenced after the pur¬ 
chase.' But where the purchaser intentionally leaves 


the vendor in possession with a view to mislead the 
plaintiff, and the plaintiff, in ignorance of the 
transfer and in reliance upon the possession of the 
vendor, sues him, the vendor, the decree will be bind¬ 
ing on the purchaser on the ground of fraud- 
(1904) 2 C.L.J. 23=32 C. 357. 

26. Jurisdiction. 

-S. 115—Jurisdiction—Question of jurisdiction 

not decided—Defendant, if estopped from objecting 
to Jurisdiction in subsequent suit. 

Where all that was decided in the previous suit 
claiming a share of the profits was that the claim 
for canal dues could not lie joined with the claim 
for profits in a suit under S. 108, Cl. 15 of the Oudh 
Rent Act and no question of jurisdiction was 
raised by the defendant in the previous suit, it can¬ 
not be said that ho is estopped from objecting to 
the jurisdiction of the Civil Court to try the subse¬ 
quent suit. A.I.R. 1937 Oudh 322=1937 O.W. 
N. 239=1937 R.D. 141=13 Luck. 190=167 Ind. 
Cas. 274. 

-S. 115—Jurisdiction—Asking for security for 

costs does not estop the respondent from thereafter 
contending that the Court has no jurisdiction to 
entertain the appeal. A.I.R. 1935 Mad. 723=1935 
M.W.N. 552=156 Ind. Cas. 916. 

-S. 115—Conduct—Jurisdiction. 

Small Cause suit filed on regular side—Appeal— 
Want of jurisdiction cannot afterwards be pleaded. 
85 Ind. Cas. 481=12 O.L.J. 265=2 O.W.N. 8= 
29 O.C. 14= A.I.R. 1925 Oudh 403. 

-S. 115—Jurisdiction—Taking part in partition 

proceedings by Revenue Court—Party can afterwards 
deny Revenue Court’s jurisdiction to proceed with 
partition. 84 Ind. Cas. 151=2 Pat.L.R. (Civ.) 
266=A.I.R. 1925 Pat. 137. 

-S. 115—Jurisdiction—Decision invited on an 

issue—Jurisdiction cannot be questioned later. 

A party who has insisted npon the trial of an un¬ 
necessary issue in a case cannot at the stage of appeal 
be allowed to get rid of the adjudication on that 
issue by urging that it should not have been investi¬ 
gated. Neither party who has taken the chance of 
a favourable decision, when defeated, can ask rever¬ 
sal on the ground that the issue was not properly 
triable in that action. 33 Cal. 425 ; 9 N.L.R. 38; 

9 W.R. 338 and 3 M. I. A. 229 (P.C.) and A. 
I.R. 1924 P.C. 144, Foil. 89 Ind. Cas. 1009=A. 
I.R. 1926 Nag. 164. 

-S. 115—Jurisdiction — Civil Court value of 

property—Value mentioned in plaint—Trial in 
court which would have no jurisdiction if the value 
was correct—Parties raising no objection to trial 
—In appeal jurisdiction cannot be questioned— 
Evidence Act (I of 1872), S. 58. 

The plaintiff filed a suit in the Court of the first 
class Subordinate Judge for partition of a certain 
property. In the plaint the market value of the pro¬ 
perty stated was such as to make the suit triable only 
by the first class Subordinate Judge. That Judge, 
however made over the trial of the suit, to the joint 
Subordinate Judge of Thana, who had no jurisdiction 
to try it, if the property was correctly valued in the 
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plaint. Neither party raised any objection on the 
ground of jurisdiction and no issue was raised relat¬ 
ing to it. The trial proceeded on merits and the 
Subordinate Judge passed a decree for partition in 
favour of plaintiff. The defendants in their appeal 
to the District Court raised for the first time the 
question of jurisdiction on the strength of the market 
value stated in the plaint. The objection having 
been overruled, they appealed to the High Court: 

Held, that as neither party raised any objection 
as to want of jurisdiction arising from the allega¬ 
tion in the plaint, and as they by their conduct and 
silence treated the market value to be of the amount 
sufficient to give jurisdiction to the Court, they dis¬ 
pensed with proof on the question by their tacit ad¬ 
missions and thus the principle of law laid down in 
S. 58 of the Indian Evidence Act, 1872, came into 
operation and prevented the result of the statement 
of the market value in the plaint. The market value 
stated in the plaint prime facie determines the 
jurisdiction. It is not conclusive and binding on 
the plaintiff so as to estop him from disputing its 
correctness or seeking its amendment merely because 
he has stated it in the plaint. When the trial com¬ 
mences it is open to the defendant if he is so minded, 
to rely on the statement in the plaint and dispute the 
jurisdiction of the Court. If he does not, and allows 
the trial to go on, he cannot subsequently dispute the 
jurisdiction. As a rule parties cannot by consent 
give jurisdiction where none exists. This rule ap¬ 
plies on{liy where the law confers no jurisdiction. The 
law does" not prevent parties from waiving inquiry 
by the Court as to facts necessary for the determi¬ 
nation of the question as to jurisdiction where that 
question depends on facts to be ascertained. (1910) 
12 Bom. L.R. 712=35 Bom. 24=7 Ind. Cas. 950. 

-S. 115—Objection to jurisdiction by plaintiff 

in second appeal by reason of plaintiff’s own un¬ 
der-valuation—Prejudice—Suits Valuation Act, S. 
11 —Appeal from lower appellate court’s decision 
to deal with the case. 

A plaintiff cannot- be heard to say that bis own 
under-valuation of the claim prejudicially affected 
the disposal of the suit on the merits in a case where 
he himself instituted the suit in a Court which had 
no jurisdiction to try it and the decision in the 
suit was in his favour. 15 M.L.J. 487. 

-S. 115—Jurisdiction—Objection to jurisdiction 

in execution—Court competent to try the suit but 
without territorial jurisdiction—Waiver. 

A party cannot be allowed in execution to object 
to the jurisdiction of the Court that passed the decree 
if that Court was competent to try a suit of the 
nature and value thereof, even though it had 
not territorial jurisdiction over the subject-matter. 
(1903) 27 M. 118. 

27. Laches. 

S. 115—Laches—Allowing ex parte decree to 
be passed—Effect of. 

Where a party allows a decree to be passed ex 
pane against him by omission to defend a suit, it is 
too much to suggest therefrom that a further 
estoppel would also arise against him because some¬ 
body ehooRes to put a particular interpretation on 
that omission. A.I.R. 1937 Mad. 158=44 M T 
W. 8^=1937 M.W.N. 82=168 Ind. Cas. 842.' 


-S. 115—Laches. 

Where the delay or silence of the respondent had 
not prejudiced the appellant: 

Held, that there was no question of estoppel. A. 
I R. 1936 P.C. 193=44 M.L.W, 128=1936 M.W. 
N. 844=1936 A.L.J. 944=1936 A.W.R. 937=163 
Ind. Cas. 295 (P.C.). 

-S. 115—Laches. 

The delay of nearly five years prior to the suit 
for rescission of contract on the grounds of defect 
in title of plainiff’s vendors and onerous covenants 
is highly prejudicial to the defendants-vendors, 
especially when the plaintiff was previously seeking 
to enforce the contract against his vendees notwith¬ 
standing the defects. Plaintiff’s conduct in en¬ 
forcing the contract against his vendee and laches 
of five years work out an estoppel against him and 
equally debaT him from enforcing hia claim. 126 
Ind. Cas. 737=A.I.R. 1930 Sind 66. 

-S. 115—Laches. 

Length of delay and nature of acts done, during 
the interval are material for estoppel. 116 Ind. 
Cas. 470=6 Rang. 643=A.I.R. 1929 Rang. 17. 

-S. 115—Laches. 

A mere delay in filing a suit does not per 3e cons¬ 
titute acquiescence. 1 All. 82, Foil. 105 Ind. 
Cas. 286=A.I.R. 1927 Nag. 400. 

-S. 115—Laches—Length of delay and nature 

of acts done during interval are material. 

Thus the doctrine of laches in Courts of equity is 
not an arbitrary or technical doctrine. In a case 
in which it would be practically unjust to grant a 
remedy either because the party has by his conduct 
done that which might fairly be regarded as tanta¬ 
mount to a waiver of the remedy or where, he has 
by his conduct and neglect, though perhaps not 
waived the remedy yet has rendered the situation 
of the other party such as it would not be reasonable 
to render it, in both these cases, lapse of time and 
delay are most material if afterwards the remedy 

n as8 ^ te ^ by the party making delay. 78 Ind. 
Cas. 299=A.I.R. 1925 Mad. 360. 

-S. 115—Laches—Proof of. 

The plea of laches on the part of the plaintiff as 
barring his right to enforce some remedy must be 
establil8hed by evidence of facta amounting to 
waiver, abandonment or acquiescence on the part 
the plaintiff and such evidence must be plain and 
unambigous. 80 Ind. Cas. 607=A.I.R. 1925 Nag. 
104. 


-S. 115—Laches. 

Lessee entitled to renewal not asking for same 
but continuing in possession and willing to do hie 
part of agreement is not guilty of laches. 60 Ind. 
Cas. 591=44 Mad. 230=1921 M.W.N. 31 =A.I. 
R. 1921 Mad. 541=41 M.L.J. 94. 


— • -OdJLC “ 

convey after payment of the amount stated in th 
sale-deed—Redemption after a long time. 

Land transferred to another by a sale-deed wit 
nn agreement to reconvey after the payment c 
money stated on the sale-deed cannot be redeemed h 
the vendor or his transferee after a very long tin: 
^ben there is evidence to show that the vendor < 
hjs transferee treated the transaction as a sale dm 
ing all the time. 57 Ind. Cas. 681 (Cal.). 

' 1 15— Laches—No estoppel. . 

hMsy in filing a suit does not amount to estopp® 1 
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125 P.W.R. 1917=11 P.R. 1918=41 Ind. Oas. 
636. 


-S. 115—Laches—In filing suit—Effect. 

A bailor is not entitled to any damages for 
wrongful use, beyond getting the value of the goods, 
if after issuing notice of demand, he causes a long 
deiay to ensue, before filing the suit. 9 Bur.L.T. 
224=34 Ind. Cas. 297. 

-S. 115—Laches—Limitation. 

A defence of laches cannot prevail where a 
statutory period of limitation is prescribed. 41 
Cal. 771=18 C.W.N. 631=26 Ind. Cas. 284. 

-S. 115—Laches—Mortgagee’s laches in suing. 

Laches in suing does not prevent the mortgagee 
from aEserting his rights. Ill P.W.R. 1914=216 
P.L.R. 1914=4 P.R. 1915=25 Ind. Cas. 856. 


-S. 115—Laches—Long inaction. 

A daughter is not estopped from claiming her 
property from the collaterals by her inaction for 
Hi years. 64 P.L.R. 1911=212 P.W.R. 1911 
10 Ind. Cas. 819. 


-S. 115—Laches—Acquiescence— Administra¬ 
tor—Payment to person not entitled. 

Mere delay is no bar to legal relief if the claim 
is not time-barred. But delay with other circum¬ 
stances and the conduct of the party claiming relief 
may give riee to an inference of acquiescence or 
waiver. Whore the next-of-kin with full knowledge 
of the facts, but under a mistake as to their legal 
rights authorize the administrator to pay to a third 
person not legally entitled to the money, and the 
administrator pays the money, he acts in the due 
course of administration and is not accountable. 
12 Bom.L.R. 53=5 Ind. Cas. 633. 


-S. 115—Laches when bar to a legal remedy 

—Injunction—Mandatory — Projecting eaves on 
another’s land—Pardah lady and minor plaintiffs. 

Mere delay is no bar to a legal remedy unless it 
amounts to a waiver or abandonment of the right 
sought to be enforced or to acquiescence in the act 
complained of. 29 B. 245, foil. It is not the 
practice of the Courts in India or of the Privy 
Council to press either against an infant or a Hindu 
or Mahomedan female a presumption by acquiescence 
in a rival claim from the mere non-contestation for a 
limited time of an adverse title. This principle 
holds good as to waiver or abandonment- Mere 
laches unless it amounts to one of these three is not 
sufficient to disentitle a person to equitable relief. 
Where there is a vested right or interest in any 
party he cannot waive or abandon that right except 
by acts which are equivalent to an agreement or 
license. . The defendants erected a house in 1900 
and projected the eaves on plaintiff’s land. Plain¬ 
tiffs were one of them, a purdah woman and the 
others minors. The suit was brought in 1904: 

Held, that the plaintiffs were entitled to an in¬ 
junction. (1907) 9 Bom. L.B. 1117. 

45. 115—Laches and acquiescence—When bar 
to right to equitable relief. 

Delay and acquiescence should not bar a defen- 
right too equitable relief unless he knew he 
had the right or being a free agent at the time, 
deliberately determined not to enquire what his 
rights wore or to do or act upon them. (1906) 17 
M.L.J. 19=2 M.L.T. 4=30 M. 169 (F.B.). 


-S. 115—Laches—Effect of—Enhanced inte¬ 
rest. 

More delay in instituting a suit by the mortgagee 
is no ground for holding that there was no inten¬ 
tion on his part to enforce the enhanced rate of in¬ 
terest.. (1906) 29 M. 491. 

-S. 115—Laches—Bar to suit—Waiver—Aban¬ 
donment—Acquiescence. 

Laches means a neglect to do something which by 
law a man is obliged to do. To bar a remedy it 
must amount cither to waiver, abandonment or 
acquiescence. To raise the presumption of any of 
these, the evidence of conduct must be plain and 
unambiguous. (1905) 7 Bom.L.R. 200=29 Bom. 
234. 

-S. 115—Laches, plea of, when good. 

To operate as a bar to relief the delay should be 
such as to amount to a waiver of the plaintiff’s 
right by acquiescence, or where by his conduct or 
neglect he has though perhaps not waiving that! 
remedy, yet put the other party in a situation in 
which it would not be reasonable to place him, if 
the remedy were afterwards to be asserted. Wlien 
such is not the case, any lapse of time short of the 
period allowed under the Limitation Act, should 
not, disentitle the claimant to relief to which he is 
otherwise entitled. 5 P.C. 221; 2 B. 133, Foil. 
(1905) 33 Cal. 633. 

_S. 115—Laches—Trust deed by father and 

son—Impeachment of deed by son after death of 
father more than thirteen years after the date of 

deed. 

Held, per Subrahmanya Aiyar, J .—That a Hindu, 
who kept quiet, acquiescing in a deed of trust exe¬ 
cuted by himself and his father in 1887 dedicating 
certain properties to charity is estopped from im¬ 
peaching its validity after the death of the father 
18 years later, inasmuch as the father would have 
effected a partition and given effect to the trust if 
the son had impeached it earlier. (1905) 29 M. 

1 


28. Land acquisition. 

-S 115—Land acquisition—Scheme for con- 

truction of road—Part of land acquired intended 
or recouping cost of scheme—Notification under 
i 4, Land Acquisition Act—Scheme cancelled ana 
evised scheme introduced—Persons aUowed to build 
n land included in notification—Notification un- 

er S 6, Land Acquisition Act without first notice 
nder S. 4—Notices, held not illegal—Munici- 
ality, held not estopped from proceeding wittf 
cquisition proceedings by allowing persons ^o 
uild on land. A.I.R. 1938 Bom. 148=39 Bom. 
,.R. 1257=174 Ind. Cas. 67. 

_S. 115—Land acquisition — Government of 

lombay acquiring land belonging to defendant-— 
'ompensation paid to defendant Government dis- 
overing that land was their own and suing for 
scovery of money paid to defendant: 

Held, Government could not sue as money was 
aid under pressure of legal process and further 
fiat, in view of the position taken up by Govern- 
lent in land acquisition proceedings and conse- 
uent alteration in position of defendant, the Gev- 
rnment was barred by estoppel. A. I. R. 1932 
lom. 386=34 Bom.L.R. 791=56 Bom. 501=140 
nd. Caa. 171. 
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-• 115—Conduct—Land acquisition—Declara¬ 
tion as to Government right to quarry for certain 
purposes—Owner receiving compensation on that 
basis — Purpose exhausted—Subsequent suit—No 
estoppel. 

Consequent upon a declaration under S. 6, Land 
Acquisition Act, 1894, that land was needed for a 
public purpose, viz., quarries in connexion with cer¬ 
tain constructions with an insertion in it of state¬ 
ment under S. 3 ({) under Land Acquisition (Mines) 
Act, 1885, excluding certain mines and making 
necessary reservation, the owner of the land claim¬ 
ed compensation for minerals or an express order 
excluding them from acquisition and the Judge to 
whom reference was made under 8. 18 of the Act 
held that the minerals has not been acquired. The 
owner also claimed compensation for a special stone 
which had high commercial value lying under the 
land, part of which was leased to a stone company and 
some part was in the occupation of tenants. The 
Superintending Engineer made a fair estimate of 
the quantity of stone available which it would have 
been profitable to remove to the railway siding, 
winch was made the measure of compensation allow¬ 
ed in the award under S. 11 for the total value of 
the entire quantity of the available stone. The 
amount awarded was accepted by the owner. On 
the completion of the proposed construction the 
owner gave notice to Government under 8. 4 of 
the Act of 1885 of his intention to work the 

TheTih^of^h land C0Vered b - v the declaration. 
Thp n f \ ? Wner waa denied an d consequently 

1he owner SU6d f0r P° 93e88i °n of the sub-Voil in- 
clud.ng stones and other minerals lying in, upon or 
under the land The defence was that the com 

pensation already granted included all the value of 
aU minerals and stones lying in> upon * 

surface of the land acquired. It was not denied 
tlmt the stones were minerals. 

tha t ° n ^ e COD8truct i°u of the declaration 
and the subsequent conduct of parties the stones 
other than those required for constriction of the 
proposed work vested in the owner and he was nob 
estopped from claiming to work them by reason of 
the course adopted in the proceedings under the 

Land ^Acquisition Act. 8 Pat. 742 19 “ 0 


lease, estoppel does not arise. A.I.R. 1936 Pat 
493=17 P.L.T. 502=2 B.R. 750=15 Pat. 673 
=164 Ind. Gas. 811 (2). 

——S. 115—Landlord and tenant—Grantor, if can 
dispute his own title. 

A grantor or a lessor cannot be allowed to dis¬ 
pute his own title with either the grantee or the 
lessee. A person cannot be allowed to make con¬ 
tradictory allegations or to blow hot and cold and 
to affirm at one time one thing and to disaffirm it at 
another time so as to found a claim on it. A.I.R. 

1938 Bom. 37=39 Bom.L.R, 1072=174 Ind. Cas.* 
24. 

-S. 115—Landlord and tenant—Acceptance of 

rent at rate specified in unregistered document_ 

Ejectment—Estoppel. 

Even though the rent is accepted at a rate speci¬ 
fied in a document which is compulsorily registrable, 
and is not registered, it creates no estoppel in an 
ejectment suit by a landlord against his tenant, 
for, there is no representation that the acceptance 
x the rent would confer tenancy on the terms 
suggested A.I.R. 1934 Bom. 194=36 Bom.L.R. 
-59=58 Bom. 419=150 Ind. Cas. 555. 


— Land acquisition — Claimant nr,* 
popped from showing proper value though hi ? a °d 

29. Landlord and tenant. 


SS 115—Landlord and tenant. 

absolute oceu^ncy filed tt»k posee'Son* of’ 

*Hor- on "he ZoZ that^nee t JT °n ** con - 
valid under S. 5 C P TpuI * he Wl11 waB in - 

was also invalid.’ (1938) N .L.'J^ Condition 


ling breach^nf tenant ~Landlord 


con¬ 


doning breach of covert 

Where, on one occasion, the , 

bread,, of covenant in 


. 115 Landlord and tenant — Mortgage of 

of r ° V ^7. Lan ^ 0rd ’ S right of reversion—Admission 
ot right to redeem. 

A portion of certain plot of land was sir land of 
which plaintiff was the owner and zamindar, and the 
remaining portion of the said plot was held by 
the plaintiff as a tenant. A sub-tenant who was 
allowed to plant a grove on the plot mortgaged it 
‘" 1885 to the father of the defendants and died in 
J903 , without heir. In 1906, the plaintiff mort¬ 
gaged this and other plots to same mortgagee with 
to 8 lpulation that the mortgagee would 
retain possession of t he disputed plot until 
the plaintiff redeemed the mortgage of 1885. In 

* m bj w amtiff for redemption of mortgage: 

it not open to the defendants to 

* be P^atiff’s right to redeem as they had in 

6 and 1922 admitted his right to redeem and 

a?, « t0 con ti nue as mortgagees. A.I.R. 1932 

1 37 = 1932 A. L. J 474=16 R.D. 463=138 
Ind. Cas. 366. 

115—Landlord and tenant— Acquiescence 
Malguzari village — Non-proprietor building 
house m abadi. 

The provisions of 8. 115 apply, if the owner 

causes a person aware of his ownership to believe 

tnat he has been given a license to build and to act 
on such belief. 

Where the defendant, who was managing a shop 
in mu^ ari villag:e Md paying rent to * the 

n Q-t pen J built » first a shed and then a house on 
knnw?i/ nd of the village, with full 

(1 "7i d f ,° f h,s Proceedings, offered no objection, 
(•omiffiroc new that the defendant was spending a 
stem fr, tlVe 7 large Sum money and took no 

n J ab ° ut ten 

fhat £ was estopped from pleading 

build had n0t glVen iicon^e to the defendant to 

narihv 8 ^ of a rndlgugar village are ordi- 

village ^aVr personB residing in the 

134 r»a. Ca B 8 52 158=27 N.L.B. 183= 
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-S. 115—Landlord and tenant—A purchasing 

■non-transferable occupancy holding in execution of 
■mortgage-deeree against tenant—On landlord pro¬ 
ceeding to execute rent-decree by sale of holding. 
A depositing decretal amount—Withdrawal of de¬ 
posit by landlord — Acceptance of deposit even 
binder protest held to amount to recognition of A’s 
tenancy. 

A purchased a non-transferable occupancy hold¬ 
ing in execution of a mortgage decree against the 
original tenants. The landlord of the holding 
•obtained a rent decree against the original tenants 
sind proceeded to sell the holding in execution of 
the decree. A put in an application praying to 
•deposit the decree-holder’s dues under S. 170. The 
Court after making a remark, “Heard pleaders on 
both sides” permitted the deposit. The landlord 
withdrew the deposit, but after A instituted a suit 
for declaration of his title contended that the with- 
-drawal was made under protest and did not amount 
to recognition by him of A’s tenancy. 

Held, that the fact of the withdrawal of the 
•deposit by the landlord amounted to a recognition* 
toy him of the tenancy of A . 

Held also : that from the remark of the Court, 
•“Heard pleaders on both sides,” it could not be 
•assumed that, the withdrawal had been made on 
protest. 

Held, further that assuming there was a protest 
hv the landlord the acceptance of the deposit by 
him amounted to recognition of tenancy on the 
principles of estoppel. 6 C.L.J. 601; 7 Ind. Cas. 
477; 28 Ind. Cas. 343. Eel. on. A. I. R. 1930 
Cnl. 745=52 C.L.J. 153=129 Ind. Cas. 843. 

-S. 115—Landlord and tenant—Parole agree-- 

ment of permanent lease in 1913—No formal lease 
executed—Landlord giving possession of land in 
accordance with agreement—Tenant on faith of 
•oral agreement erecting permanent structures on 
land—Landlord knowing erection of structures but 
not objecting to them—In 1918 landlord giving 
notice of refusal to perform his contract and suing 
in 1923 for ejectment—Landlord’s allowing to erect 
permanent structures on land would be such ac¬ 
quiescence as would disentitle him from asking for 
•ejectment. 

In 1913 the landlord contracted to grant a 
penmanent lease in respect of certain land. No 
formal lease was executed under the terms of 
S. 107, T. P. Act. Pursuant to the contract the 
tenant obtained possession of the land and erected 
permanent and costly structures thereon. The 
landlord was aware of the erection of those struc¬ 
tures and must have realized that the tenant would 
not have constructed such a building unless he was 
assured of the possession of a permanent right in 
the land. In December, 1918, the landlord gave 
notice to the tenant of his refusal to specifically 
perform the contract. The landlord in 1923 brought 

suit for ejectment against the defendant. 

Held, that the landlord having allowed the tenant 
-to erect structures on his land would not be allow¬ 
ed to eject (he tenant as he acquiesced in tenant’s 
■conduct• 55 Cal. 1090=33 C. W. N. 333=112 

Tnd. Cas. 865=A.I.R. 1929 Cal. 101. 

- S. 115 —Landlord and tenant. 

A tenant cannot refuse to pay ting rent; because 
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the landlord for a number of years made no claim 
for renfc for the land occupied by the tenant. 117 
Iml. Cas. 287=A.I.R. 1929 Nag. 123. 

-S. 115—Landlord and tenant. 

Where the tenancy under the plaintiff is once 
denied, the tenants would not be entitled to claim 
on a future occasion that the tenancy under the 
plaintiff was subsisting. 113 Ind. Cas. 13=32 C. 
W.N. 391=A.I.R. 1928 Cal. 312. 

-S. 115—Landlord and tenant. 

Tenant, is not estopped from disputing landlord’s 
title if lie executed the Icdbnliyat through fraud cr 
mistake. 91 Ind. Cas. 669=A.I.R. 1926 Cal. 
720. 

-S. 115—Landlord and tenant. 

Acceptance of rent, by landlord from mortgagee 
of tenancy—Landlord is not estopped from con¬ 
tending that mortgage was invalid. 87 Ind. Cas. 
959=A.I.R. 1926 Oudh 37. 

-S. 115—Landlord and tenant. 

A claim for rent is a recurring claim and it is 
open to the tenant at any time to take an objection 
on the ground that the claim contravenes the pro¬ 
visions of the law. 84 Ind. Cas. 361=3 Pat. 825 
=6 P.L.T. 537=A.I.R. 1925 Pat. 185. 

-S. 115—Landlord and tenant—Acceptance of 

rent. 

There is no peculiarity jn the law of estoppel in 
Tndia as distinguished from that, of England. The 
law of India is compendiously set forth in S. 115 
of the Indian Evidence Act, Act. I of 1872. Tak¬ 
ing of a rent each year under a mistaken belief may 
bar by estoppel the owner from any claim for 
mesne profits during the particular year or years 
for which such rent was received. It would estop 
,th<3 pwner from maintaining that the person who 
paid the rent possessed the property with a liabi¬ 
lity tn account or possessed on any other or fur¬ 
ther terms than on payment, of the rent made and 
taken. T11 cases of estoppel the onus of establish¬ 
ing the facts and circumstances from which estop¬ 
pel arises rests upon the person pleading it. 82 
Tnd. (’as. 946=46 All. 728=51 I.A. 326=23 A. 
L.J. 172=6 L.R. P.C. 12=26 Bom.L.R. 1134= 
40 C.L.J. 468=20 M.L.W. 566=1924 M.W.N. 
703=*35 M.L.T. 247=27 O.C. 208=29 C. W. N. 
533=3 P.L.R. (Civ.) 169=A.I.R. 1924 P.C. 213 
=47 M.L.J. 591 (P.C.). 

-S. 115—Landlord and tenant. 

Where in a lease, lessor stated that description 
of land by acreage was conjectural and subsequent¬ 
ly jn the transaction with a third party the acreage 
was determined, lessor is not estopped as against 
lessee from adhering too his statement in the original 
lease. 77 Ind. Cas. 403=1 P.L.R. 377=5 V. 
L.T. 437=A.I.R. 1924 Pat. 226. 

-S. 115—Landlord and tenant. 

Where the lessees had a right to build on the 
land, but they did not produce the lease deed in 
their possessian which will show under what terms 
they had such a right, the mere fact that the land¬ 
lord stood by while the tenants built on the land 
will not estop the landlord from pleading that the 
lease was only a temporary one. 68 Ind. Cas. 
653=3 P.L.T. 485=A.I.R. 1923 Pat. 111. 

-S. 115—Landlord and tenant. 

Where the entry in the ThaTcpust Ichasra has been 
made in fraud of the owner, the withholding of the 
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rent collected by the thikadar of the proprietor does 
not create an estoppel or destroy the relationship, 
of landlord and tenant. 71 Ind. Cas. 984=1923 
M.W.N. 361=27 C.W.N. 925=3 P.L.T. 605=49 
I.A. 399=36 C.L.J. 499=32 M.L.T. 1=2 Pat. 
38=A.I.R. 1922 P.C. 272=46 M.L.J. 460 (P. 
C.). 

-S. 115—Landlord and tenant. 

Person suing another for rent is estopped from, 
questioning tenancy afterwards. 64 Ind. Cas. 
262=2 P.L.T. 780=A.I.R. 1921 Pat. 470. 

-S. 115—Landlord and tenant—Raiyati ho;d- 

ing — Record as —Zerait by Collector—Co-sharers, 
estopped. 

If the plaintiffs who were co-sharers with the 
defendants allowed the Collector to record their 
raiyati holding as the zerait land of the latter, a 
question of estoppel will arise. 3 Pat.L.W. 266= 
(1918) P.H.C.C. 164=43 Ind. Cas. 359. 

-S. 115—Conduct—Landlord and tenant—Pur¬ 
chaser of non-transferable holding under a mort¬ 
gage decree — Paying amount of subsequent rent 
decree against recorded tenants—No notice to land¬ 
lord of the payer’s interest—Landlord not estop¬ 
ped from disputing the payer’s interest. 

The mere fact that the landlord withdraws the 
deposit of the amount of his rent decree, made by 
tho plaintiff purchaser of a non-transferable hold- 
’ ing in execution of his own mortgage decree, to 
prevent, a sale of the holding by the landlord in 
execution of his rent decree against the recorded 
tenants (obtained subsequent to the purchase by 
the plaintiff under his mortgage decree) dees not 
estop the landlord from disputing the plaintiff’s 
right, in the absence of any notice as to the plain¬ 
tiff’s interest in the holding. 34 Ind. Cas. 337 
(Cal.). 

-S. 115—Conduct — Landlord and tenant — 

Mortgagee of non-transferable holding. 

Where in respect of lands mortgaged by a person 
who holds them with a heritable but non-transfer - 
able right, the landlord receives rent from the 
mortgagees on behalf if the mortgagor or jointly from 
(the mortgagor and mortgagee, such receipt of rent by 
itself merely does not estop the landlord from 
questioning the validity of the mortgagee. 3 O. 
L.J. 219=34 Ind. Cas. 764. 

-S. 115—Landlord and tenant—Conduct—Ac¬ 
cepting rent—Starting point. 

Acceptance of an illegal enhancement of rent 
operates as estoppel when the tenant sets up a fresh 
statutory period from tho date of enhancement in 
contesting a notice of ejectment. 2 O.L.J. 725= 
33 Ind. Cas. 163. 

-S. 115—Conduct—Landlord and tenant. 

Where a landlord mortgagee of the holding sues 
his mortgagee, he is estopped from questioning the 
validity of a prior mortgage of the holding on the 

ground of its non-transferability and that it was 
effected without his consent. 33 Ind. Cas. 112 

\ veil. ) , 

——S. 115—Landlord and tenant—Ejectment. 

r in a suit for enhancement, the zemindar entered 
into a compromise stating that the tenancy was a 

tenancy describing certain of its incidents 
Without ment 1011 of the grounds in Cl. (d) of S. 
57 of the Agra Tenancy Act, he is subsequently 

u” T Serting that ifc was n °t a fixed rate 
tenancy but only m occupancy tenancy in a suit 


for ejecting the tenant on the ground of his trans- 
f e , T jner the holding by way of mortgage. 29 Ind. 

Cas. 677 (U.P.B.R.*). 

_S. 115—Landlord and tenant—Ejectment. 

Where a zemindar agreed not to eject his tenants 
so long as he paid rent and in consideration recei¬ 
ved a^large amount of arrear-due from a previous 
tenant, he is estopped from ejecting his tenant so 
] 0 n<r as he paid rent. Such an agreement need 
not be in writing. 29 Ind. Cas. 656 (U.P.B.R.). 
_ S 115 —Conduct—Landlord and tenant — Se¬ 
parate holdings treated as one—Notice of eject¬ 
ment. . , . . 

Where a landlord has once treated separate hold¬ 
ings of a tenant as one and sued for arrears of 
rent in respect of all of them in one suit, he is 
estopped from subsequently serving notice of eject¬ 
ment in respect of some only of the holdings. 1 
C.L.J. 722=27 Ind. Cas. 382. 

_S. 115—Landlord and tenant—Tenancy by es- 

“when lands belong to Government, no question 
of estoppel can arise against the landlord so as 
to interfer with the rights of a subsequent gr^tee 

from the Government. 33 M.L.J. 370—40 
Cas. 581. 

■s 115 —Landlord and tenant—Tenant if can 


dispute landlord’s possession—Grant by Govern- 
ni^nt 

A tenant who has got into possession under a 
lease from the landlord, is bound to restore the' 
landlord’s possession, before he can set up an in¬ 
dependent title. Where defendants got into pos¬ 
session under a Tcanom deed from plaintiff ana 
after execution of the Tcanom, plaintiff acceptea 
quit-rent paftahs from Government in respect 0 
some of the lands demised. . 

Held, the arrangement between the plaintiff ana 
Government does not bar the plaintiff’s right to* 
possession from the defendants. 15 Ind. Cas. 84* 
(Mad.). 

•S. 115—Landlord and tenant—Rent. 

* t 
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Where the kabuliyat showed the rent to be higher 
than what was incorrectly stated to be in the sale- 
certificate granted to the purchaser of the holding 
in execution of the decree for rent, the purchaser 
cannot in a suit against him for rent by the 
lord contend that the landlord was estopped fro 
demanding a higher rent. 10 C.L.J. 605=4 Ind- 
Cas. 739. 

S. 115—Landlord and tenant—Occupancy 


holding ncn-transferable—Purchase by landlord in 
execution of money-decree—Whether subject to 
previous mortgage. 

Where, in execution of a money decree, the * 
lords of a non-transferable occupancy purchased 
holding after it had been mortgaged by the tenan 
in favour of a third party. 

Held, that in a suit by the latter to enf °! c ® ^ 
mortgage, the landlords were not estopped 
setting up the defence that the holding was n 
transferable without their consent, that the sale 
'the holding* by the landlord did not amount^ ™ 
representation,* that it was transferable without 
•their consent, but only that it was transferable wi 
their consent that the landlords did not mere 7 
purchase the equity of redemption, the English la 
of mortgage not being applicable to the case. *Tbfc 
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law of estoppel in force in this country is contain¬ 
ed in S. 115 of the Evidence Act. 12 0. W. N. 
721=8 C.L.J. 29=35 Cal. 904. 

30. Licensor. 

-S. 115——Licensor and licensee—License under 

Burma Municipal Act. 

A licensee cannot object to the terms of a license 
which gives him rights and privileges which he 
would not enjoy without such license. 18 Cr.L.J. 
1012=11 Bnr.L.T. 208=42 Ind. Cas. 756. 

-S. 115—Licensor and licensee—Employees and 

contorting parties—Assignee or licensee of a right. 

The rule of estoppel applies also to employees and 
contracting parties generally who therefore, can¬ 
not accept the benefits of the contract and yet 
when called upon to perform their duties under it, 
repudiate it as made without right. The assignee 
or licensee of a right accepted and acted under, is 
estopped from denying the authority from which 
the right proceeds. 18 O.W.N. 1194=19 C.L.J. 
313=24 Ind. Cas. 387. 

31. Minor. 

A^ateo EVIDENCE ACT, S. 115 — NONE- 
AGAINST LAW. 

**5 Whe.e a minor misrepresents his age 
and claims to be a major and enters into a con¬ 
tract, he is not estopped from proving that he w is 
really a minor on the date of the contract. A. I. 

L - R (1940 > Na s- 632 = 

1940 N.L.J. 358=193 Ind. Cas. 178. 

“ S. 115—Minors—Jagir inalienable—Compro¬ 
mise between decree-holder and some of judgment- 
debtors including minors consenting execution to 
proceed against immovable property—Court not 
observing provisions of O. 32, R. 7, C. P. Code 
—- Other judgment-debtors remaining ex parte — 
Portion of property mortgaged by previous jagir- 
aar to decree-holder. 

. The decree-holder in execution attached the 
jagir and pleaded that the judgment-debtors were 
estopped from pleading that the jagir was inalien¬ 
able: 

Held, (per Abdur Rahman, J.). —That the plea 
of estoppel could not prevail as against the minors 
or other judgment-debtors who remained ex parte. 
A.I.R. 1938 Mad. 623=(1938)i 1 M.L.J. 686= 
1938 M.W.N. 440=1.L.R. (1938) Mad. 767= 
182 Ind. Cas. 587. 

~ S. 115—Minor—Where an infant has induced 
a person to contract with him by means of a false 
representation that he was of full age, he is not 
estopped from pleading his infancy in avoidance 
of the contract and though S. 115, Evidence Act, 
is general in its terms, it must be read subject to 
provisions of Contract Act, declaring a transaction 
entered into by a minor as void. A.I.R. 1936 
Cal. 567=1.L.R. <1937) 1 Cal. 283=41 C.W. 
N. 115=165 Ind. Cas. 363. 

--S. 115—Minor—Partnership—Family consist¬ 
ing also of minor members carrying on business 
—Mortgage deed by family—Defendant minor pre¬ 
sent along with mother guardian—Minor not com¬ 
mitted to any liability specifically—Money not ap¬ 
plied to minor’s benefit: 

Held, there was no estoppel on the mere omis¬ 
sion of the minor to raise any objection or protest 


at the time when the deed was executed. A. I. 
R. 1936 Mad. 595 = 1936 M.W.N. 468 = 44 M. 
L.W. 725 = 165 Ind. Cas. 478. 

S. 115—Minor—Vendee not using due dili¬ 
gence in ascertaining minor vendor’s age: 

Held, that the vendor was not estopped *rom 
pleading minority at the time of the transaction 
impeached. A.I.R. 1934 Lah. 304=150 Ind. 
Cas. 968. 

— S. 115 Minor—A person was a minor at the 
time ot an agreement but was a major at the time 
when a suit was instituted in respect of it—L*)e- 
fence that there was a compromise in a previous 
suit and the plaintiff was bound by it—It was clear 
f 1 oni his written statement that the compromise 
was deemed binding on him as well: 

Held that lie should be held to have ratified the 
agreement and was estopped from denying its bind¬ 
ing character. A.I.R. 1934 Lah. 218=35 P.L. 
R. 150=152 Ind. Cas. 263. 

S. 115 Minor—No suit will lie for recovery 
of money paid to a minor on a primissory note exe¬ 
cuted by him on the ground that the minor ob¬ 
tained the money bv a fraudulent misrepresenta¬ 
tion as to age. There is also no estoppel against 
the minor in such a case. A.I.R. 1934 Mad. 560 
=67 M.L.J. 257=1934 M.W.N. 672 = 40 M.L. 
W. 261=152 Ind. Cas. 262. 

S. 115—Minor — Where a Muhammadan 
mother entered into an Ekramama on behalf of 
her minor son who was a Mutawalli under waqf 
deed regarding oroperty including waqf proper¬ 
ties and the son, on attaining majority derived 
some benefits under the Ekramama to which he 
would not be entitled under waqfnama: 

Held, that son was estopped from questioning 
the validity of the Ekramama although the estop¬ 
pel would be only personal to him and would not 
be operated against waqf property. A.I.R. 1933 
Cal. 102=36 C.W.N. 972=58 C.L.J. 259=140 
Ind. Cas. 799. 

-S. 115—Minor. 

There can be no decree against a person on a 
contract made during his minority. And this can¬ 
not be avoided either on the ground that the minor 
having represented himself to be a major is estop¬ 
ped from showing that he was a minor or on the 
ground that by such representation, he was guilty 
of cheating or fraudulent conduct. A.I.R. 1933 
Mad. 94=1932 M. W. N. 1338=140 Ind. Cas. 
325. 

-S. 115—Minor—Fraudulent misrepresentation 

of age—Estoppel. 

An infant is not estopped from setting up the 
plea of his infancy where he has fraudulently re¬ 
presented that he is of age and thereby induced 
another to enter into a contract with him. A I 
R. 1932 All. 710=139 Ind. Cas. 718. 

-S. 115—Minor. 


Where an infant represents fraudulently or other¬ 
wise that he is of age and thereby induces another 
to enter into a contract with him, then in an action 
founded on contract, the infant is not estopped 
from setting up infancy. S. 11, Contract Act 
being a matter of substantive law, it must prevail 
over S. 115, Evidence Act which is merely a mat¬ 
ter of procedure. A.I.R. 1931 Bom 561=33 
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Bom.L.R. 1313=55 Bom. 741=135 Ind. Cas. 
161 (F.B.). [Overrules (1) A.I.R. 1923 Bom. 
169= 64 Ind. Cas. 457. (2) 21 Bom. 198. (3) 

A.I.R. 1917 Bom. 221=41 Bom. 480=19 Bom. 
L.R. 561=41 Ind. Cas. 180.] 

- S. 115—Minor—False representation. 

When a contract has been entered into by a 
miner, representing himself to be a major the 
contract is void as against him and he is *ot es¬ 
topped from pleading minority: A.I.R. 1928 P. 
C. 152, Foil.; 21 Bom. 198; 41 Bom. 480; 46 Bom 
137; A.I.R. 1923 Bom. 169; 64 I.C. 457, deemed 
overruled. 118 Ind. Cas. 698 = 31 Bom. L. R. 
340= A.I.R. 1929 Bom. 201. 

-S. 115—Minor—Returned of benefit. 

Where a minor representing himself as of age 
•executes a mortgage-deed, the mortgage is void 
and he is not estopped from pleading minority but 
the Court can on equitable grounds order resti¬ 
tution of benefit received by himself if the circum¬ 
stances of the case so require: A.I.R. 1928 Lah. 
609, Foil. 30 P.L.R. 584=A.I.R. 1929 Lah. 
■880. 

-S. 115—Minor—No estoppel—Sale by guar- 

>dian—Minor’s letter stating necessity— If operates 
as estoppel. 

Where at the time of sale of property by a 
guardian of a minor, the latter signed a letter 
which stated in detail that necessity for sale exist¬ 
ed and where the object of taking the letter from 
the minor was not to assure the vendee that ne¬ 
cessity existed but was to prevent the minor from 
’bringing a suit to set aside the sale, the minor in 
a suit for possession of oroperty is not estopped 
from denying the existence of legal necessity as 
lie is not shown to have caused or permitted the 
vendee to believe that necessity existed. 115 Ind. 
Cas. 175=A. I. R. 1929 Nag. 221. 

-S. 115—Minor. 

A contract entered into bv a minor is void and 
the minor is not estopped from pleading his mi¬ 
nority as a bar to a contract entered into by him 
even though he had falsely represented himself 
to be of age and thereby induced the other party 
to enter into the contract: 15 N.L.R. 149, Foil.: 
21 Bom. 198; 41 Bom. 480; A.I.R. 1923 Bom. 169, 
Not foil.; A.I.R. 1928 Lah. 609 (F.B.), Appr.; 
1 Lah. 389; 59 Ind. Cas. 393, Overruled bv A. 
I.R. 1928 Lah. 609 and 15 C.W.N. 239, Diss. 
from in 20 C.W.N. 418. 25 N.L.R. 85=A.I. 

R. 1929 Nag. 156. 

-S. 115—Contract—Contract Act, S. 11. 

^ - ' minors is a nullity and in¬ 

capable of founding a olea of estoppel. 109 Ind. 
Cas. 387=26 A.L.J. 685=47 C.L.J. 628=32 C. 
W.N. 874=5 O.W.N. 547=28 M.L.W. 17=30 
Bom.L.R. 1346=A.I.R. 1928 P.C. 152=55 M 
L.J. 88 tP.C.). 

- S. 115—Minor—Minor between 18 and 21 is 

not estopped from pleading his minority—Court 
may relieve the other party on general principles of 
equity. 110 Ind. Cas. 373=50 All. 862=?6 A 
L.J. 837=A.I.R. 1928 All. 626. ‘ * 

-S. 115—Minor—Representative of. 

Guardians and Wards Act, S. 30 — Mortgage 
without permission—Later sale witli permission— 
Vendee undertaking to pay mortgage is not cs- 


topped from contesting validity of mortgage: 8 
A.L.T. 754, Rel. on. 108 Ind. Cas. 728=50 All. 
218=25 A.L.J. 1017=A.I.R. 1928 All. 77. 

-S. 115—Minor—Return of benefit. 

Where an infant has induced a person to con¬ 
tract with him by means of a false representation 
that he was of full age, he is not estopped from 
pleading his infanev in avoidance of the contract. 
Though S. 115, Evidence Act, is general in its 
terms, it must be read subject to the provisions of 
the Contract Act declaring a transaction entered 
into by a minor to be void: 59 Ind. Cas. 393; 1 
Lah. 389 and 60 Ind. Cas. 267, Overruled. Ill 
Ind. Cas. 175=9 Lah. 701 = 10 L.L.J. 413=30 
P.L.R. 60=A.I.R. 1928 Lah. 609 (F.B.). 

-S. 115—Minor. 

But the minor, in equity is required to return 
the benefit lie has received by making a false re¬ 
presentation as to his age, if he wants to challenge 
his own act: A.I.R. 1928 Lah. 609 (F.B.), Foil. 
Ill Ind. Cas. 344=29 P.L.R. 608. 

-S. 115—Minor—Applicability. 

The rule of estoppel is a rule of evidence and 
it must be taken subject to the Contract Act, and 
it is doubtful whether S. 115 of the Evidence Act 
apnlies to infants. 

In order to support the plea of estoppel in the 
case of infants, fraud operating to deceive must 
be found as a fact. 25 Cal. 616, Foil. 102 Ind. 
Cas. 449=6 Pat. 388=8 L. T. 730=A.I.R. 
1927 Pat. 271. 

-S. 115—Minor—Attestation by. 

The law relating to estoppel must be read to¬ 
gether with, and subject to other laws in force, 
such as those relating to contract and transfer of 
property, and that where such laws declare an in¬ 
fant to be free of liability in respect of a particular 
transaction, he cannot be made liable by virtue of 
an estoppel, for an estoppel cannot alter the law. 

Attestation of a sale-deed bv minor does not es¬ 
top him from subsequently claiming the property 
sold. 26 Cal. 381, Rel. on. 99 Ind. Cas. 148= 
5 Bur.L.J. 141= A.I.R. 1927 Rang. 108. 

-S. 115—Minor—Description as. 

Minor becoming major one month before suit 
and having common interest with the other plain¬ 
tiff, his brother, and taking active part in prose¬ 
cuting the case; is estopped from challenging the 
validity of the decree passed in such suit. 96 
Ind. Cas. 606=48 All. 661=24 A.L.J. 847=A. 
I.R. 1926 All. 673. 

-S. 115—Minor. 

Where a minor selling his property dishonestly 
represents to the vendee that he is a major and 
that vendee believes that representation and 
acts on it in taking the sole-deed from the miner 
as a major, the minor is not estopped under S. 
115 from denying that Ve was a major at that 
date. [A.S. No. 89 of 1920, Foil.] But if h ft 
claims a declaration that the sale is void under 
S. 41 of the Specific Relief Act that relief may 
be granted to him on the condition that he makes 
such compensation to defendant as justice may 
require: 94 Ind. Cas. 853=23 M.L.W. 521= 
A.I.R. 1926 Mad. 607. 

-S. 115—Minor. , j 

Section 115 of the Evidence Act is no more than 
a rule of evidence and a rule of evidence canno 
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be so construed as to nullify the express provi¬ 
sions of S. 11 of the Contract Act. 

In a suit upon a promissory note executed by 
the defendant while he was a minor, although he 
misrepresented his age to the plaintiff, the defen¬ 
dant is not, estopped from pleading his minority 
in defence to the suit: 8 A.L.J. 1058, Foil. 96 
Ind. Cas. 893=A.I.R. 1926 Nag. 491. 

--S. 115—Minor. 

Principle of estoppel cannot be applied to an 
infant who is incompetent to contract under S. 
11 of the Contract Act. 43 I.A. 256 (P.C.); 15 

A. L.R. 149, Foil. 89 Ind. Cas. 143=A.I.R. 
1926 Nag. 108. 

-S. 115—Minor. 

Pro-note by — Misrepresentation as to age — 
Minor may be estopped from pleading minority. 
64 Ind. Cas. 457=46 Bom. 137=23 Bom.L.R. 
975=A.I.R. 1923 Bom. 169. 

-S. 115—Minor. 

No estoppel against statute—Minor is not es¬ 
topped from pleading minority. 71 Ind. Cas. 
161 = 16 S.L.R, 112=A.I.R. 1923 Sind 5 (F. 

B. ). 

——S. 115—Minor. 

The word “person” as used in S. 115 should 
not be narrowed down to exclude an infant. 
(1859): 4 De G. & J. 458 and 25 Cal. 371, foil, 
other cases discussed. 59 Ind. Cas. 393=1 
Lah. 389=51 P.W.R. 1920=50 P.L.R. 1921 = 
A.I.R. 1921 Lah. 312. 

-S. 115—Minor. 

If a minor obtains a loan on the representation 
that he is of age, he cannot plead his infancy as 
defence to a suit on the loan. 60 Ind. Cas. 267 
(Lah.). 

-S. 115—Minor — Contract—Conveyance. 

If in any suit on a transfer of immoveable pro¬ 
perty or a contract of sale, the execution of the 
deed of transfer or the contract of sale, is admit¬ 
ted but infancy at the time of execution, is set up 
as a defence, the defendant is under S. 115, prima 
facie estopped the denying his authority. Before 
the defendant can overcome the bar of estoppel, 
he must prove his minority. 26 B. 109, Foil. 9 
S.L.R. 214=34 Ind. Cas. 890. 

-S. 115—Minor—Estoppel against. 

Where a minor contracts there is no estoppel 
against him, since the contract is void. 11 L.W. 
596=57 Ind. Cas. 678. 

--S. 115—Minor—Estoppel. 

Quaere:—Whether a minor who obtains a bene¬ 
fit under a conveyance by himself should be refu¬ 
sed the relief of cancellation of the sale on the 
ground that he misrepresented his age at the time 
and thereby induced the other party to part with 
his property. 7 L.W. 124=43 Ind. Cas. 908. 

-S. 115 — Minor — Plea of estoppel against 

minor. 

Estoppel cannot be pleaded against a minor. 
(1908) 12 C.W.N. 481. 

-S. 115—Minor — Lease taken by guardian— 

Possession of minor if adverse. 

Though jn a case of contract of transfer of pro¬ 
perty a minor cannot be held to be estopped by 
bis conduct within S. 115 of the Evidence Act, 
yet when he enters into possession of property on 
a lease obtained on behalf by his guardian he can¬ 


not be allowed to set up his title to the property 
as a bar to a suit in ejectment on the expiry of 
tiro lease. 53 Ind. Cas. 412 (Mad.). 

- S. 115 — Minor — Guardian-ad-litem if 

bound by estoppel against himself—Ad litem of 
minor if estopped from suing in his personal capa¬ 
city about same right. 

A decree against a minor represented Dy his 
guardian-ad litem can be contested by the guar¬ 
dian in his individual and personal capacity on 
rights peculiarly his own; and the fact that he 
acted as guardian-ad litem before will not estop 
him from claiming his right. 1 P.R. 1914=118 
P.L.R. 1914=22 Ind. Cas. 955. 

- S. 115—Minor—Acts of guardian. 

There can be no estoppel against an infant ex¬ 
cept in cases of fraud committed by him. An 
infant cannot be estopped by the acts or admis¬ 
sions of his guardian or of another person. 16 C. 
L.J. 185=17 C.W.N. 10=16 Ind. Cas. 825. 

-S. 115—Minor — Guardian—Age of minor. 

In a suit by a ward to recover property from 
guardian appointed by Court, the guardian is not 
estopped from disputing the age of the word un¬ 
less he has caused the ward to believe anything 
about his age by his declaration act or omission. 
213 P.L.R. 1910=86 P.W.R. 1910=7 Ini. 
Cas. 505. 

-S. 115—Minor — Contract Act—Estoppel 

with a minor. 

The law of estoppel is subject to other laws, 
e.g., Contract Act and a minor’s contract being 
void, lie is not estopped. 20 C.W.N. 418=32 
Ind. Cas. 388. 

-S. 115—Minor — Misrepresentation as to 

age—Liability. 

Where a minor executes a mortgage fraudulently 
representing himself to be a major, he is not es¬ 
topped afterwards from showing he was a minor 
at the time. The mortgagee cannot obtain any 
relief against the minor on the ground of fraud. 
(1916) 2 A.C. 575=21 C.W.N. 257=(1917) M. 
W.N. 162=19 Bom.L.R. 157=86 L.J.P.C. 15 
= 115 L.T. 564=32 T.L.R. 678=43 I.A. 256= 
39 Ind. Cas. 401 (P.C.). 

- S. 115—Minor—Misrepresentation. 

Where a minor obtains money on a pro-note by 
misrepresenting his age, he is not liable on it. 

16 A.L.J. 441=45 Ind. Cas. 761. 

-S. 115—Minor — Representation — Minor 

not bound. 

A minor is not bound by any false representa¬ 
tion made by his father, brother, or cousin; even 
if any of those persons acted as the natural guar¬ 
dian of the minor. 11 A.L.J. 282=19 Ind. 
Cas. 55. 

- S. 115—Minor—Misrepresentation as to age. 

The defendant, in a suit ©n a promissory note 
executed by him is not estopped from pleading 
his infancy at the time of the execution of the 
note, by reason of the fact that he was guilty of 
fraudulent misrepresentation as to his age, Ss. 

64 and 65 of the Act have iu> application to such 
a case. 8 A.L.J. 1058=8 Ind. Cas. 888. 

-S. 115—Minor. 

There can be no estoppel on account of an act 
done by a minor which is void and the minor can 
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plead his infancy. 31 All. 21 = 1908 A.W.N. 
267=5 A.L.J. 674=1 Ind. Cas. 562. 

-S. 115—Minor — Conveyance by — Vendor 

aware of real facts. 

A minor is not estopped from contending that 
she was a minor at the date of a sale executed by 
her inasmuch as the defendant who was 
her brother-in-law and who must be presumed to 
know her age was not deceived by what the plain¬ 
tiff had told him as to her age. 44 Bom. 175 = 22 
Bom.L.R. 49=55 Ind. Cas. 271. 

-S. 115—Minor — Representation that he is 

major—‘Person’ meaning of. 

The word ‘person’ in the section is used in its 
ordinary sense and includes a minor. No limita¬ 
tion can be placed on the term so as to exclude 
from its connotation all persons declared under 
the Contract Act incompetent to contract. 41 
Bom. 480=19 Bom.L.R. 561=41 Ind. Cas. ISO. 
-S. 115—Minor. 

Where a minor appeared old enough to act for 
himself and for whom no fresh guardian was ap¬ 
pointed after the resignation of the guardian ap¬ 
pointed under the Guardians and Wards Act and 
where the District Judge ordered that his mino¬ 
rity would continue till the age of 21 and where 
lie entered into monetary dealings with plaintiff 
and represented himself to be of full age and mis¬ 
led the plaintiff by that false representation to 
advance a loan on the defendants executing a 
bond; held, that the plea of minority cannot be 
heard and that S. 115 of the Evidence Act applied 
to the case. 25 Cal. 393, foil. 24 Cal. 265, 26 
Cal. 381, 25 Cal. 371 (F.B.) and 76 P.R. 1910 
not foil. 1 Lah. 389=59 Ind. Cas. 393=A.I. 
R. 1921 Lah. 312. 

-S. 115 — Minor — False representation as to 

age—Mortgage. 

A mortgage made by a minor is wholly void and 
the mortgagee is not entitled to enforce his secu¬ 
rity created under the mortgage. The false re¬ 
presentation by the minor as being of full age 
made to the mortgagee, who knew it to be false, 
was not such a fraud as to take away the privilege 
of infancy. 30 Cal. 539 (P.C.), foil. 1 Lah.L. 
J. 122=162 P.R. 1919=2 U.P.L.R. (Lah.) 40 
= 54 Ind. Cas. 876. 


-S. 115- Minor — Misrepresentation as to 

age—Liability to refund. 

A minor mortgagor who enters into the tran¬ 
saction misrepresenting his age is under no equi¬ 
table obligation to refund the money when the 
transaction turns out to be void. 26 M L T 245 
=10 L.W.. 225=53 Ind. Cas. 14. ' ' ' 


-S. 115—Minor — Shareholder of a company 

—Receipt of dividend. 

A shareholder in a limited company who was a 
minor at the time of the allotment of shares to 
him, and who after attaining majority received 
dividends and raised no objection to his name be¬ 
ing included in the register is estopped from deny¬ 
ing as against the company’s representative that 
he is a shareholder '9 Bom. 331=16 Bom T R 
730=27 Ind. Car,. 335. 


nS —Minor — ‘Person’—Meaning. 

5 J the Evidence Art hr,* 


S. 115 * f the Evidence Act has no applicatior 
to contract by intants. ‘Person’ in that sectior 


mean ‘person competent to contract’. 26 C. 386 
Foil. 15 C.W.N. 239=13 C.L.J. 228=9 Ind. 

Cas. 110. 

-S. 115— Minor —Estoppel, plea of, against 

minor. 

Estoppel cannot be pleaded against a minor. 
(1908) 12 C.W.N. 481. 

-S. 115—Minor — Statement known to be 

false to person to whom it is made—Minor’s false 
representation as to age — Contract Act, Ss. 11, 

19, 64 and 65—Mortgage by minor void—Repay¬ 
ment of advances on mortgage declared invalid. 

S. 115 of the Evidence Act does not apply, and 
there is no estoppel where the person to whom a 
false statement is made knows it to be false. A 
false representation, as made to one who knows 
it to be false, is not such a fraud as to take away 
the privilege of infancy. 4 De. G. & J. 458, foil. 

A minor’s contract is void. So a mortgage by 
him is void; and a money-lender who has advan¬ 
ced him money on the security of the mortgage is 
not entitled to a repayment of the money on a de¬ 
cree being made declaring the mortgage invalid, 
as Ss. 64, 65 of the Contract Act apply only where 
there is a contract. The maxim that he who 
seeks equity must do equity does not apply as it 
is not equitable to compel a man to pay money 
in respect of a transaction which, as against him, 
the Legislature has declared to be void. (1902) 1 
1 Ch. 1; foil. (1903) 5 Bom.L.R. 421=7 C.W. 

N. 441 = 30 C. 539=30 I.A. 114. See also 31 A. 

21 Col. 1090. 

-S. 115—Minor—Debt due to minor’s estate— 

Collection by minor—Suit by minor’s guardian for 
same debt—Representation by minor that he was 
over age. 

Where a minor has collected a debt due to his 
estate representing himself to be a major, the 
minor cannot sue again with his guardian as his 
next friend for the same debt. (1901) 6 C.W. 

N. 132=29 C. 126. 

-S. 115—Minor — Misrepresentation as to 

age. 

If a person, under the mistake that he was a 
minor, when in fact he was a major, stood by and 
allowed his mother to act as his guardian and 
mortgage his properties for the purpose of dis¬ 
charging a family debt, he cannot afterwards be 
permitted to say that his mother had no power to 
mortgage the estate, and the fact that the repre¬ 
sentation by conduct is due to a bona fide mistake 

does not affect the estoppel. (1901) 3 Bom.L. 

R. 535. 

32. Mistake. 

-S. 115—Witness omitting to notice difference 

between 12 years and 12 months—Mistake appa¬ 
rent from earlier part of disposition. ] H 

Witnesses are often slow thinking and the 
strange atmosphere of a Court is enough to a 
fuse them. In such a state of mind, a_wi tn 
could quite easily omit to notice the differeii ■ 
between 12 years and 12 months when his sto*. jgM 
ment is rapidly interpreted to him. The nnsja* M 
is, therefore, more than understandable; and 1 ' ,JSB 

for a Judge of fact to determine whether it 
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really a mistake or not. A.I.R. 1937 Nag. 281 
= 173 Ind. Cas. 680. 

-S. 115—Mistake — Grant by Government— 

Mistaken interpretation and consequent mistaken 
action by Government Officers. 

A mistaken interpretation made by the Govern¬ 
ment Officers of a grant by the Crown and their 
consequent mistaken acts would not create an 
estoppel as against the Crown. A.I.R. 1934 
Bom. 434=36 Bom.L.R. 761=154 Ind. Cas. 
278. 

-S. 115—Mistake. 

Vendor and vendee both advised by same soli¬ 
citors—Both sharing same mistake as to vendor’s 
title due to solicitor’s advice — Vendee paying 
purchase money and vendor utilising it to obtain 
transfer—Defect in title of vendor discovered— 
Vendee is not estopped from claiming back pur¬ 
chase money as vendor did not act on faith of 
vendee’s representation. 90 Ind. Cas. 189=26 
Bom.L.R. 1019=A.I.R. 1925 Bom. .64. 

-S. 115—Mistake. 

Talukdari watan lands liable to payment of 
jama recorded as rent-free lands by mistake—No 
estoppel arises against Government. 99 Ind. 
Cas. 293=28 Bom.L.R. 1213=A.I.R. 1926 

Bom. 590. 


--S .115—Mistake — Wrong statement as to 

one’s rights—No estoppel is created. 

Plaintiff made a statement in mutation proceed¬ 
ings in the Court of Assistant Collector that he 
and his nephews were heirs of one Mt. R and 
that mutation of one-sixth of the property may be 
made in his favour and of the rest in the names 
of the defendants. 

Held, the statement did not prevent the plain¬ 
tiff from asserting his right to the entire property 
in a Civil Court subsequently. 72 Ind. Cas. 832 
=A.I.R. 1924 Oudh 168. 

-S. 115—Mistake—Execution sale. 

A decree-holder brought up his own properties 
f°r sale as belonging to appellant, 

Held, the fact that respondent was himself un¬ 
der a mistake when he filed his sale application 
will not prevent an estoppel. Unless it is found 
that appellant was not in fact misled, respondent 
tnust be held to be estopped. 70 Ind. Cas. 569 
= 1922 M.W.N. 121=15 M.L.W. 272=A.I.R. 
192,2 Mad. 63. 

-S. 115—Mistake. 

A person is always enitled to prove if he can, 
that there was a mistake in the accounts and that 
he signed them as correct by mistake. 71 Ind. 
Cas. 45=A.I.R. 1922 Nag. 265. 

-S. 115—Mistake. 

The intention mentioned in S. 115 of the Evi¬ 
dence Act does not exclude an intention which is 
based on a mistake. 20 Cal. 296, Foil. 65 Ind. 
Cas. 477=18 N.L.R. 27=A.I.R. 1922 Nag. 79. 

--S. 115—Mistake—Representation — Common 

tniBtake. 

To establish estoppel, mere fact of sharing erro¬ 
neous belief with others is not sufficient. 22 Bom. 
L.R. 974= 58 Ind. Cas. 394. 


—-—S. 115—Mistake—Payment for a long time on 
mistake as to the area of lands possessed—Effect 
of. 

A payment made to the temple for a long series 
oi years upon the footing that the defendant and 
his family had the same extent of lands as they 
were supposed to posses at the time of the arrange¬ 
ment would not bar the defendant and his family 
from showing that they had not such extent even 
at the time of the original arrangement. 14 M. 
L.J. 379. 

-S. 115—Mistake — Mortgage—Redemption of 

mortgages—Revenue sale of mortgaged properties 
—Purchase by mortgagor benami—Receipt of sur¬ 
plus under a mistake of fact by mortgagee—Exe¬ 
cution sale of mortgaged property. 

Where a mortgagor allows the mortgaged pro¬ 
perty to be sold for arrears of revenue and buys 
it himself benami in the name of another, the 
fact that the mortgagee in execution of his mort¬ 
gage decree receives the surplus proceeds of the 
sale under a mistake of fact as to the real person 
who purchased cannot estop him from recovering 
the balance of his decree debt by the sale of the 
same property so purchased by the mortgagor. 
(1903) A.W.N. 75=25 A. 371. 

33. Mortgagor and mortgagee. 

-S. 115—Mortgagor and mortgagee. 

The mortgagee has a security which he can en¬ 
force as against the mortgagor, who is estopped 
from denying his mortgagee’s title. A similar 
estoppel operates against the Official Receiver who 
succeeds to the title of the mortgagors. A.I.R. 
1940 Mad. 785=0940) 1 M.L.J. 913=52 M.L. 

W. 71 = 1940 M.W.N. 569. 

% 

-S. 115—Mortgagor and mortgagee—Plaintiff 

mortgaging property to two persons at different 
times — Property sold to defendant and some 
amount out of consideration left with defendant for 
payment in full to subsequent mortgagee—On de¬ 
fendant’s failure, mortgagee obtaining decree — 
Execution — Sale proclamation mentioning exist¬ 
ence of prior incumbrance—Personal decree—Suit 
by plaintiff against defendant for damages for 
breach of contract—Court finding that prior mort¬ 
gage was paid off before sale to defendant—De¬ 
fendant, held liable for damages—On the facts of 
the case question of estoppel held did not arise. 
A.I.R. 1939 All. 289=1939 A.W.R. 161 = 181 
Ind. Cas. 790. 

-S. 115—Mortgagor and mortgagee—Intention 

to work fraud upon mortgagee—Mortgagor is es¬ 
topped from contending that transfer of portion 
thus included, was not intended. 

If the mortgagor puts in the mortgage bond a 
plot of land situated in another district in order 
to work a fraud, not on the registration law but 
upon the mortgagee, by persuading the mortgagee 
to accept so small an item to register the mort¬ 
gage in the district in which the item is found, he 
cannot afterwards say that he did not intend the 
document to relate to the plot. A.I.R. 1939 Nag 
57=1939 N.L.J. 44=1.L.R. fl939) : Nag 64= 
179 Ind. Cas. 933 (F.B.). 

- S. ^ 115—Mortgagor and mortgageer—Suit for 

possession by avoidance of mortgage. 

A rule of estoppel cannot be invoked in a case 
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where the suit for possession is not based on the 
mortgage but is one in repudiation of tlie. mort¬ 
gage, being one in ejectment by avoidance of the 
mortgage in question. A.I.R. 1937 Oudh 431 = 
1937 O.W.N. 237=13 Luck. 178=167 Ind. Cas. 
79. 

-S. 115—Mortgagee in the Punjab not getting 

mortgage recorded in Revenue Records—Mortga¬ 
gor making alienation to persons who find proper¬ 
ty unencumbered in the records: 

Held, that the mortgagee is estopped by conduct 
from challenging the alienations. A.I.R. 1930 
Lah. 405=38 P.L.R. 1097=166 Ind. Cas. 147. 
-S. 115—Mortgagor and mortgagee—Mortga¬ 
gor representing that he had power to mortgage— 
He cannot contend that he had no power. 

Where the mortgagor himself mortgaged the 
property, representing to the mortgagee that he 
had the power to mortgage and that the property 
was such that could be mortgaged, he is estopped 
from derogating from his own grant and from 
pleading that his representation, on which the 
mortgagee advanced the money, was incorrect. 
But it cannot be rightly said that he is likewise 
estopped from objecting to the Court selling the 
property. A.I.R. 1935 All. 678=1935 A.W.R. 
667=58 All. 98=157 Ind. Cas. 511. 

-S. 115—Mortgagor and m®rtgagee. 

Where a widow who succeeded to her husband’s 
turn of worship in certain temples granted a mort¬ 
gage over that right in favour of first defendant’s 
father and the plaintiff who obtained a deed of 
transfer from the widow of the right of worship 
sought to redeem the right of worship from the 
first defendant: 

Held, that first defendant was not estopped from 
contending that the sale to plaintiff was invalid 
and of no effect being opposed to public poliev. 
A.I.R. 1935 Mad. 5 (2) = 1934 M.W.N. 1062= 
67 M.L.J. 759=40 M.L.W. 799=153 Ind. Cas. 
464. 

-S. 115 —Mortgagor and mortgagee—Mortga¬ 
gee agreeing to sale of portion of mortgaged pro¬ 
perty free of mortgage—Sale proceeds accepted— 
Assignee of mortgagee is estopped from denying 
that such property does not form part of security 
for mortgage debt. A.I.R. 1935 Rang. 279= 
158 Ind. Cas. 492. 

- S. 115—Mortgagor and mortgagee—Mortga¬ 
gor’s power to deny the title of his mortgagee— 
Mortgagor, if estopped — Legal representative, if 
under the same disability. 

A mortgagor cannot, as against the mortgagee, 
deny his title to the mortgaged property. The 
rule is based upon the general principle that a per¬ 
son cannot derogate from his own grant. If a 
person is estopped from denying his title, the legal 
representatives and all persons privy to him arc 
subject to a like disability. A.I.R. 1934 Oudh 
460=11 O.W.N. 1097=151 Ind. Cas. 576. 

- S. 115—Mortgagor and mortgagee — Accept¬ 
ance of payment. 

Having accepted payment of the amount due 
upon a simple mortgage decree on the footing that 
the pri®r mortgage was still alive, the mortgagee 
cannot turn round and say that redemption under 
that mortgage had become barred. A.I.R. 1933 


P r 167=37 C.W.N. 797=35 Bom.L.R. S07 
=57 C.L.J. 454=1933 M.W.N. 739=65 M.L. 
J. 103=38 M.L.W. 29=60 I.A. 266=56 Mad. 
737=143 Ind. Cas. 433. 

_S. 115—Mortgagor and mortgagee. 

An usufructuary mortgagee cannot deny the title 
of the mortgagor and set up adverse possession 
unless he actually leaves the holding and enters 
under a different status. 119 Ind. Cas. 568=10 
L.R.A. Rev. 289=A.I.R. 1929 All. 305. 

-S. 115—Mortgagor and mortgagee. 

The mere fact that the mortgagee brought a 
suit against purchaser of mortgaged property to 
have the sale set aside does not estop mortgagee 
from instituting a suit to enforce his mortgage 
claim against the mortgage property. 113 Ind. 
Cas. 904=A.I.R. 1929 Cal. 392. 

-S. 115—Mortgagor and mortgagee. 

Where a mortgagor refused possession when ac¬ 
cording to the terms of the contract he was bound 
to give possession, the mortgagor is precluded from 
asserting that the property is not liable to sale in 
satisfaction of the mortgage debt. 41 Mad. 259 
(F.B.), Rel. on. 116 Ind. Cas. 214c=A.I.R. 
1929 Lah. 289. 

-S. 115—Mortgagor and mortgagee—A suing 

on his mortgagee joining his co-mortgagee B as 
defendant—B not appearing in Court arid decree 
passed exclusively in favour of A—A executing 
decree receiving money and giving discharge—B 
cannot urge that this position was not legally 
available to A. 115 Ind. Cas. 97=6 O.W.N. 
133=4 Luck. 597=A.I.R. 1929 Oudh 160. 

- S. 115—Mortgagor and mortgagee—Equitable 

mortgagee entering into possession with consent 
of mortgagor—The former leasing the property 
to a third person—Auction-purchaser of the equity 
of redemption is bound by the mortgagor’s con¬ 
sent and his suit for rent and damages against the 
third person is riot maintainable. 107 Ind. Cas. 
72=46 C.L.J. 515=A.I.R. 1928 Cal. 158. 

-S. 115—Mortgagor and mortgagee. 

Mortgagor not raising issue of limitation as tp 
personal remedy at the hearing cannot raise it 
after sale when the proceeds are found insufh- 
cient and mortgagee applies under C. P. Code, 0. 
34, R. 6. Ill Ind. Cas. 808=A.I.R. 1928 Lah. 
653. 

-S. 115—Mortgagor and mortgagee. 

Where the mortgagee is let into possession by 
the mortgagor, the former is estopped from deny¬ 
ing the title of the latter at the commencement ot 
his possession, though he is not debarred frojn 
showing that the title has since determined. 1° 
All. 329, Rel. on. 99 Ind. Cas. 561=A.I.R- 
1927 All. 270. 


■S. 115—Mortgagor and mortgagee. 


If after a preliminary decree for foreclosure ha 
been passed the mortgagee enters into possession 
before the day appointed for payment has arrived 
the mortgagor would certainly have a right to de* 
mand a fresh account and the appointment ot 
further day for payment; but if he allows ina J 
years to pass before making his application, it mu 
be considered that he acquiesced in the m0r *j^L 
holding the property as his own and induced 
to believe that it was no lonerer necessary 611 
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to excute the decree he had obtained or to obtain 
‘an order absolute for foreclosure. 94 lnd. Cas. 
96=28 Bom.L.R. 347=A.I.R. 1926 Bom. 273. 

-S. 115—Mortgagor and mortgagee—Mortga¬ 
gor estopped from denying consideration of the 
mortgage—Transferee from mortgagor is also es¬ 
topped. 95 lnd. Cas. 264=23 M.L.W. 749= 
1926 M.W.N. 315=A.I.R. 1926 Mad. 808=5(J 
M.L.J. 511. 

——S. 115— Mortgagor ana mortgagee—Mortgage 
suit—Agreement entered into by mortgagor before 
final decree to pay higher interest to get extension 

of time. 

Held, the mortgagor was estopped, in an appli¬ 
cation by the mortgagee for execution of the agree¬ 
ment, from contending that the agreement could 
not be enforced in execution. 2 I.A. 219 and 5 
C. 27, Rel. on. 

The question whether such an agreement does 
or does not violate the rule, that a Court cannot, 
add to its decree, becomes under the circumstan¬ 
ces one which the Court will not enter into, the 
party who seeks to raise such question being es¬ 
topped by his own conduct and the action of the 
Court taken thereunder. 86 lnd. Cas. 723=1925 
M.W.N. 86=A.I.R. 1925 Mad. 457=48 M.L. 
J. 121. 


-S. 115—Mortgagor and mortgagee—Assignee 

of mortgagee not giving notice or assignment to 
mortgagor—Mortgagor continuing to pay the old 
mortgagee—Assignee cannot refuse to give cred\t 
for such payments. 78 lnd. Cas. 127=A.1.R. 
1924 Nag. 401. 

-S. 115— Mortgagor and mortgagee—Mortga¬ 
gor though trustee is estopped from setting up 
trust. 

. Even where the mortgagors are trustees acting 
in a public capacity and not for their own benefit, 
they are estopped from denying their title and 
cannot set up as a defence against the mortgagee 
the property so mortgaged is trust property 
which the mortgagors had no right to mortgage. 
Where the mortgage deed clearly and unmistak¬ 
ably purports to be executed by the mortgagor 
as the proprietor of the property in his own inte- 
re ®^» he is estopped from denying the interest 
w ich he represented as his own proprietary right 
*V h , e i e e d - 71 lnd. Cas. 944=1923 P.H.C.C. 
PaT^ L ‘ R ' 225=4 P L T * 457=A.I.R. 1923 


115—Mortgagor and mortgagee. 

If a person professes to have an interest in 
property whatever interest he may have is boun 

Li u mort 8 a & e and must be enforced against hi: 
and he cannot claim that a personal decree shoul 

w Ve ^ eei ln Passed ' 70 Ind - Cas - 932=27 C.W 

JV T 607 ^ 1 ^ M - L - w - 48=1923 M.W.N. 525=: 

T 258 (P ¥j A ' 1 ‘ R • 1922 P C - 382=47 M T 

—S. 115 —Mortgagor and mortgagee. 

^ven though a mortgage by a tenant-at-will 
° n th « Ian <Uord, it is open to him 1 
as TOhd. Such a mortgage is not a 

3iL VO,d ' . A 1 . mort 8agee cannot go behind h 
mortgage and dispute the mortgagor’s right to e» 


iorce redemption. 68 Ind. Cas. 558=9 O.L.J. 
331=A. 1 .R. 1922 Oudh 287. 

-S. 115—Mortgagor and mortgagee—Denial of 

title. 

A mortgagee who accepts a mortgage from a 
mortgagor cannot question the title ®f the latter 
to redeem the property on payment of the sum due 
under the mortgage. 29 C.L.J. 434=53 lnd. 
Cas. 59. 

-S. 115—Mortgagor and mortgagee — Repre¬ 
sentative of mortgagee. 

A mortgagee sued for possession of the mort¬ 
gaged property against a person as the successor 
of the original mortgagor and obtained a decree. 
Subsequently when the said representatives sued 
the mortgagee for redemption. The mortgagee 
disputed his right to represent the original mort¬ 
gagor; Held, that the mortgagee was estopped 
from raising the plea. 6 O.L.J. 1 = 1 U.P.L.R. 
(J.C.) 22 = 49 Ind. Cas. 356. 

-S. 115—Mortgagor and mortgagee—Estoppel. 

The mere fact that the mortgagee under an ana- 
molous mortgage was not inducted into possession 
by the mortgagor does not entitle the mortgagee 
to deny the title of the mortgagor which he has 
acknowledged. 40 Mad. 561, Foll._ 37 M.L.J. 
617=24 M. L. T. 472=(1919) M.W.N. 20=49 
Ind. Cas. 312. 

-S. 115—Mortgagor and mortgagee — Title 

to redeem. 

A mortgagee cannot go behind the mortgage 
and dispute the right of the mortgagor to re¬ 
deem. 2 O.L.J. 338=30 Ind. Cas. 234. 

- S. 115 — Mortgagor and mortgagee—Attorn¬ 
ment of mortgagee to superior landlords—Effect 
of—Redemption suit. 

A mortgagee is not entitled to resist a claim 
for redemption impugning the title of the mort¬ 
gagor to the mortgaged property. But the mort¬ 
gagee may establish that the title of the mort¬ 
gagor has expired since the creation of the mort¬ 
gage, i.e., that the equity of redemption is no 
longer vested in him so as to entitle him to re¬ 
deem the mortgage. 

As between a mortgagor and a mortgagee, the 
attornment by the latter to the superior landlolul 
cannot in any way prejudice the rights of the 
mortgagor. 29 Ind. Cas. 746 (Cal.)!. 

— —S. 115—Mortgagor and mortgagee—Invali¬ 
dity of mortgage—Plea of, if open. 

A mortgagor cannot set up against his mort¬ 
gagee the title of a third person. Even a trustee 
cannot set up as a defence for himself against the 
mortgagee that the mortgaged property is trust 
property which he had no right to mortgage. The 
principle however is inapplicable when the mort¬ 
gage is void as contrary to statute. 42 Cal 455 = 

19 C.W.N. 208=20 C.L.J. 183=27 Ind. Cas. 
400. 


-S. 115— Mortgagor and mortgagee—Occu¬ 
pancy holding. 

Where a tenant of a non-transferable holding 
mortgaged a portion and subsequently sold the 
same to the plaintiff who sued for possession he 
could not repudiate the mortgage as beyond'his 
competence. 18 C.L.J. 512=21 Ind Cas 960 
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-S. 115 — Mortgagor and mortgagee—Title, 

denial of—Estoppel. 

A m©rtgagce is not in all cases estopped from 
disputing tlie title of his mortgagor. 7 S.L.R- 
11=20 Ind. Cas. 523. 

-S. 115—Mortgagor and mortgagee—Denial of 

title—Purchaser of equity of redemption who is 
also a co-sharer. 

The purchaser of an interest in the equity of 
redemption cannot deny the title of the mortgagee 
to the interest created under the mortgage. But 
if the purchaser has a different capacity such as 
that of a co-sharer with the mortgagor in the 
properties mortgaged he can question the 
title in that capacity. 20 Tnd. Cas. 241 (Cal.). 

-S. 115—Mortgagor and mortgagee — Mort¬ 
gagee — Deshagat Inams — Enfranchisement— 
Mortgagee in possession estopped from question— 
Mortgagor’s right. 

Deshgat Inam lands were mortgaged in 1855 
and in 1856 forfeited by Government. The mort¬ 
gagee continued in possession and paid assess¬ 
ment to Government. In a suit to redeem in 

1901; , , 

Held, that the order of forfeiture had merely 

the effect of converting the lands from a service 
tenure into lands liable to pay assessment to 
Government. It did not deprive the plaintiff of 
all right and title to the lands, and extinguish 
the relation of mortgagor and mortgagee which 
existed between the parties. 1 Bom.H.C.R. 22; 

9 B. 119 Foil. The defendant who came into 
possession of the lands as mortgagee of the plain¬ 
tiffs could not turn round after the order of for¬ 
feiture and take the benefit of it and challenge 
the validity of the mortgage in virtue of which 
his title to the land as mortgagee had begun. 36 
Bom. 539=14 Bom.L.R. 563=16 Ind. Cas. 
348. 

- S. X15--‘'’ov'uagor and mortgagee?—Suit by 

mortgagor for sa«e—Plea of jus tertii. 

In a defence to a mortgagee’s suit for sale the mortgagor 
or his representative cannot plead that the. mortgagor 
had no power to mortgage the whole or part of the pro¬ 
perty which he purported to mortgage nor can they plead 
thejKJ tertii. 16 C.L.J. 264=16 Ind. Cas. 246. 

- S. 115—Mortgagor and mortgagee—Not estop¬ 
ped by deed when other party alleges deed as void. 

The estoppel against a mortgagor based upon the 
contract between the parties can have no operation when 
the contract is alleged by the other party to be void. The 
other party cannot both approbate and reprobate the 
mortgage. 17 P.R. 1912 = 56 P.W.R. 1912 = 88 P.L.R. 
1912=14 Ind. Cas. 495. 

-S. 1x5—Mortgagor and mortgagee— Inam — 

inalienability. 

A mortgagee defendant holding under mortgage by 
an inamdar is not estopped from contending by reason of 
the mortgage, that the plaintiff, a purchaser in auction sale 
of such inam, acquired no title to the inam, as the inam, 
grant is inalienable. (1911; 2 M.W.N. 473=12 Ind. Cas! 
710. 

- S. xi- — Mortj. or and mortgagee — Absolute 

title—Setting up c liability to be redeemed. 

A mortgagee cann t • cqnire any higher right as against 
the mortgagor merely by setting U p an absolute title in 
■himself to the mortgaged property. Purchase of mortgage 
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property from a third party could not enlarge mortgagee’s 
right so far as his obligation to surrender the land to the 
demisor was concerned. (19 11 ) 2 M.W.N. 61 = 10 Ind. 
Cas. 339. 

-S. 115—Mortgagor and mortgagee. 

A mortgagor is estopped from denying his mortgagee’s 
title and the existence of the lien which he has created or 
from defeating it enforcement against the property upon 
which it was placed. The question of the mortgagee’s 
right to m«rtgage cannot arise in a suit between the 
mortgage and the mortgagor. 10 C.L.J. 150 Rel. 13 
C.L.J. 481 = 15 C.W.N. 703=10 Ind. Cas. 49. 

——S. 115—Mortgagor and mortgagee. 

A mortgagor is estopped from disputing the validity 
of mortgage executed by himself. 35 Mad. 75 = ( I 9 11 ) 
1 M.W.N. 290=9 M.L.T. 487=21 M.L.J. 709=9 Ind. 

Cas. 875. 

—.—S. 115—Mortgagor and mortgagee—Conduct— 
Mortgage—Redemption of previous mortgage— 
Prior mortgagee not setting up his purchase as 
defence. 

If the sub-mortgagees purchase the shares of the heirs 
of the mortgagor in the mortgaged property and all the 
heirs sue for redemption of the mortgage and pending the 
suit for redemption the property is mortgaged with third 
parties and out of the consideration the sub-mortgagees 
are paid up and redemption of the previous mortgage is 
allowed, the sub-mortgagees are estopped from setting 
up their purchase from the heirs of the mortgagor against 
claim for possession made by the subsequent mortgagees 
as their acceptance of the whole mortgage money amounts 
to an admission that the redeemed land had not been sold 
to them. 36 P.L.R. 1910=11 Cr.L.J. 597=8 Ind. Cas. 
229. 

-S. 115—Mortgagor and mortgagee—Occupancy 

holding—Mortgagee put in possession—Mortga¬ 
gor’s right to recover possession without paying 
he mortgage money. 

Where a mortgagee of an occupancy holding is put 
in possession of the mortgaged property by the mortgagor 
the mortgagor cannot recover possession unless he pays 
the mortgage money on the ground that the mortgage is 
void. 11 Bom.L.R. 695, Foil. 7 Ind. Cas 738 (All.). 

-S. 1x5—Mortgagor and mortgagee— Purchase* 1 

in execution sale of mortgagor’s interest. 

In regard to the relation of mortgagor and mortgage 
when the mortgagor retains possession a relation is created 
similar to that of landlord and tenant and the mortgagor 
is estopped from denying the title of the mortgagee. A 
mortgagor must, from the very nature of the mortgage 
contract, preserve the property pledged for the purpose 
of the original security and is therefore estopped, indepen¬ 
dently covenants of warrantee,from denying the mortgagee 
title and the existence of the lien which he had created, 
or from defeating its enforcement against the prpP 61 ^ 
upon which it was placed. Although a purchaser of mort¬ 
gaged premises is not estopped by his mere acceptance ox 
the deed from disputing the validity of the mortgage or 
the amount due under it on the ground of objections wnxen 
were open to the mortgagor, yet he is limited to such objec¬ 
tion defences only as could have been pleaded by the mort¬ 
gagor himself and he cannot even set up all these for he is 
not permitted to urge defences strictly personal to the xn® 
gagor. The purchaser at the execution sale is bound by 
same rule of estoppel as the judgment-debtor on the prin¬ 
ciple^ that the former has purchased merely the right, ti 
and interest of the latter and does not consequent occupy 
a position of greater advantage. The execution puren 
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of the interest of the mortgagor is as much bound by the 
rule of estoppel not to dispute die validity of the mortgage 
as the mortgagor himself. The purchaser at an 
execution sale may take advantage of an estoppel 
arising from the deed by which the debtor 
acquired title and is, in bis turn, estopped by deed made 
by the debtor before die sale; in other words the levying 
creditor is bound by an estoppel against the debtor as 
grantor. (1909) 10 C.L.J. 10=1 Ind. Cas. 264. 

7 s * * 15 —Mortgagor and mortgagee—Landlord 
and tenant—Pleadings inconsistent. 

A person who lawfully came into possesion of land as 
tenant from year to year or for a term of years, or as mort¬ 
gagee, cannot, by setting up during die continuance-of 
such relation, acquire any tide adverse to that of the land 
lord or mortgagor, inconsistent widi the real legal rela¬ 
tion between diem, by die operation of the law of limita¬ 
tion, however notoriously he might have set up such 
inconsistent title. Where a plaintiff came into court 
alleging that a mortgage is invalid he cannot afterwards, 
when it is found that his title to recover the property 
independent of the mortgage is barred by limitation, turn 
round and say that the title prescribed for by die defen¬ 
dant was only as mortgagee and diat, therefore, he has 
sixty years to redeem. (1903) 16 M.L.J. 5. 

34 . None against law. 

11 5 —Statute—No estoppel against—Aeree- 
ment opposed to S. 6 (a), Transfer of Property Act— 
Estoppel based on—Right to invoke. 

The principle of estoppel cannot be invoked by a party 
to agreement which in law falls within the mischief of 
b ( a ), Transfer of Property Act. A.I.R. 1950 Pat. 488. 

ZSZFlFr" a S ain st law—Statute—No estoppel 
against—Order passed by Court without jurisdic- 

bC P lea ? ed . as estoppel—Consent or 
waiver If can give jurisdiction to Court lacking 

y CStop ? eI ***** a statute 5 the doctrine 
woSfd annlv Reprobate, or consent or waiver, which 

Me t n the LS C ° nduCt of die P artics > is not applica- 
iurisScdon^Kr? K StatUtC ° r an ° rder P *** 1 Without 
mTSSSta at b - ing a COra P Iete lack of jurisdiction, 

• ^ mCSCencc can cure illegality. An 

furisdi^n^ IS n0t ° rder of a Court of competent 

H P l caded as an wtoppcl. 13 I.A. 

54 All 4 2, r lA - i Supp ; Vol.) 47 ; 21 All .285 ; 

==A. I.r!^ 1950 Pat. 3I 9 8 32 Pat - 267 ’ ReL on - 2 9 Pat - Sii 

Partial* aw Statute—No estop. 

ing by mlsteke f !^. 7 i Palt ^“ Corp0ration mention - 
^pVeSis^-W^S amount as d «e from owner 

^‘ePPed from recovering 
pSl n ?f r , due-P„ rchaser of premises _! 

W ° f ~ CaIcUtta Municipal Act, Ss. 149, *05 
premST pJf“ er / rom . an owner of certain 

•cetain amount wi due!2? 0 I* tl0n inf ° n 7 ied ^ that a 
municipal consolidated r ° acc °, un 1 t of the arrears of the 

by it was by a mistake lew* 2 “* amount mentioned 
actually due, css t * iaa the amount that was 

recovering n °f estopped from 

pie that there is no estonnp] C ‘ ** 1S an elementary princi- 

provisions of Ss. 149 ao r P £fi JfW*; i he J aw » Under the 
-* A - • 49, 20*1 and o„ ^ Calcutta Munici- 

.- imposed respectively 

-•payer to collect and pay 

g_p. y jj __^ WCUrCd ty 3 ® r,t °harge on the 


1 57 ° 

‘ lnd t,irre being no power to remit the taxes un- 
ss they appear to be irrecoverable • (H) i) n i .. i 

» S * X !?~ N °, ne a S ainst Law—Local Body reali«s- 
in S J « ss than wh »t is actually due—Whether eston 
ped from recovering full amount due P ‘ 

It is an elementary principle that there is no estonnel 

S' lh r law -, Whon a Municipal Corporation thrmlTh 
mistake charged an owner of a building rates less thfn 
what were legally recoverable it was held, that the Cor 
poration was not estopped from recovering the end re 

totalise aSrimiln* StatUt °7 duty on thc Corporation 

levied W T ° nc : o r n « hc to pay taxes legally 

kvied. 81 C.L.J. i 5 5=A.I.R. 1947 Cal. 273 = 50 C.W.N. 

——S. 115—None against law—No rule of estoppel 
between parties can compel die Court to take any action 
contrary to express words of a statute. A.I R 1040 

=£5 5 InTcl° m 5 L 77 R - 9 ° 7=r L 'R' C« 3 ) Bom. t 9 

S. 115—None against law. 

Per Full Bench.— If the agreement is found to be in 
contravention of a statutte or against public policy a party 
cannot be held estopped from pleading or proving P facts 

WOU t^ rCndC T the , agr l eCment void ab The fact 
that a party may thereby be enabled to take advantage 

of his own wrong cannot be allowed to militate against the 

mischief which would otherwise follow. Thcr? can be 

no estoppel against pleading or relying upon a statute 

A.I.R. 1943 Lah. 268=45 P.L.R. 43 2 = I.L.R. ,0^ 
Cali. 379=211 Ind. Cas. 291 (F.B.). 944 / 

S. 115—None against law—Exeception to rule 

Although there is no estoppel against a statute a party 

? docu ^ cnt ma V be estopped from putdng forward the. 
fact that he was or was not an occupancy tenant AIR 
•943 Pat. 386=9 Cut.L.T. 67=22 Pai « 2 - IO r 7 

.56=24 P.L.T. 4,8=209 I„d. (i 438 

s. 1.5— None against law—The|principle ofestoDDel 
cannot be tnvoked to evade the plain, provisions ofa sSe 

Hence the mere transfer of possession is not a sufficient 
substitute for a registered document in the case of a gift of 
immovable property. A.I.R. , 943 S ind 177.fi* R 
(1943) Kar. 227=210 Ind. Cas. 35 « 77 -I.L.R. 

I ' 5 r T No " e a S ainst law A represnetation on 
question of law does not amount to an estoppel AIR 
1941 Pat. 276=195 Ind. Cas. 428=7 B.R. 924. 

r S. 115—None against law—There can be no estonnel 
against a statutory provision. ppci 

Where threfore, there is no written and registered lease 

ofbazar dues in favour ofthepJaimiff, the mere fact that 

the defendant had. on ertain previous occasions paid 
something to the plaintiff on account of bazar dues dor, no t 
estop him from questioning the plaintiff’s right to recover 

UVR A t^Tr Oudh 409=1940 O.W.N 782=1940 

A.W.R. 357—16 Luck. 191 = 190 Ind. Cas. 143. ^ 

—S. II 5 —None against law—There could be no 
estoppel on the statement of law. A.I.R i Q o Q p p "? 

= .939 O.W.N. 634= ,939 A.W.R. Toeif, c c w N 
1037=1939 A.L.J. 809=42 Boru.L.R. ,=5 B R 8fiR- 

(RO). 1939 KaTm (P ' a) 350 ( Su P-) = 182 Ind. Cas. 753 


oT^Mu^cTX X^r^e CC nltk g to 0 ? 6 rUl ^ 

Tax, Municipality did not tax the defendlnt shop4^ r 
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when he received the consignment of the chemicals Mum- 
ciplaity sued him subsequently. Defendant contendc 
that £ he was not taxed bforc he concluded that to wa 
not liable and sold the goods on this basis and that th 
plaintiff Municipality was estopped from subsequent 1 > 

holding him liable. • 

Held , that Municiaplity was not so estopped as there 

cannot be an estoppel on a point of law. A.I.R. *939 

Nag. 195 =1939 N.L.J. 265=183 Ind. Cas. 443 - 1 

_S 115—None against law—The doctrine of cstoppe 

cannot be invoked against statutory provisions, and it has 
its foudation on representation of facts being made. 

A.I.R. 1938 Cal. 172=65 C.L.J. 590—174 Ind. Cas. 790 

_S. , 15 —None against law— Misrepresentation 

on point of law. , o . 

Everybody is supposed to knwon the law or at least 

to have as much opportunity of knowing the law as 
another so that a wrong belief on a point of law cannot 
strictly be said to be caused by a misrepresentation on the 
part of another within the meaning of S. 115, Eviden< j e 

Act Where therefore, A, who according to the Hindu 
Law is entitled to a one-fourth share in the property »s 
acknowledged as an owner of one-half by B in a certain 
application B is not estopped from questioning ds 
right to more than one-fourth share and claiming his 
real share. B cannot be said to have caused A to believe 
a thing which was not true. A.I.R. 1938 Oudh no— 
1938 O.W.N. 355 = *73 Ind - Cas - 99 *■ 

_S II5 —None against law—Statute imposing 

positive duty for doing of the very act which plain¬ 
tiff seeks to do—Defendant, whether can prevent it. 

Where a statute enacted on grounds of public policy 
imposes a duty of a positive kind, for the doing of the very 
act which the party suing seeks to do, it is not open to 
the defendant to set up an estoppel to prevent it. An 
estoppel is only a rule of evidence which under certain 
special circumstances, can be invoked by a party to an 
action. It cannot avail in such a case as this to release 
the plaintiff from an obligation to obey such a statute, 
nor can it enable the defendant to escape from a 
statutory obligation of such a kind on his part. It is 
immaterial whether the obligation is onerous or other¬ 
wise to the party suing. The Court should, first of all, 
determine the nature of the obligation impsed by the 
statute, and then consider whether the admission of an 
estopppel would nullify the statutory provision. A.I.R. 
1937 P.C. 114=1937 M.W.N. 663 = 46 M.L.W. 105 = 

,68 Ind. Cas. 616 (P.C.). • 

__s. 1,5—None against law—No estoppel can be 

pleaded against a statute. If the Contract Act declares 
that a contract by a minor is void, nothing can prevent 
the minor from pleading that such a contract is void on 
the ground of his minority. A.I.R. 1937 All. 610=1937 
A.L.J. 688=1937 A.W.R. 66i = I.L.R. (1937) AH. 860= 
170 Ind. Cas. 934 (F.B.). 

-S. 115 —None against law. 

Estoppel cannot be relied upon to defeat the pro¬ 
hibition of law on the ground of public policy. A.I.R. 
1937 Mad. 918=46 M.L.W. 544= 1937 M.W.N. 891 = 
173 Ind. Cas. 659. 

-S. 115 —None against law. 

An alienation of immovable property of a Muham¬ 
madan minor by his de facto guardian is void. There 
can be no ratification on minor’s attaining majority. 
There can, therefore, be no estoppel on account of any 
such ratification and the alienation can be subsequently 
challenged by the minor when he attains majority. 
A.I.R. i 93 6 All. 837=1936 A.L.J. 1099=1936 A.W.R. 
961 =I.L.R. ( 1937 ) All. 195= 166 Ind. Ca<.. 61 (F.B.). 

__g. 1 * 5 —None against law. 

—Plaintiff recorded as raiyats in Record of Rights—Suit 
for ejectment on ground that defendant was under-razya/ 
Defendant induced to take permanent lease contrary 
to Chota Nagpur Tenancy Act: 


Held that the plaintiffs having represented them¬ 
selves as tenure-holders, could not be permitted to enter 
into a discussion of question of fact whether they were 
tenure-holders or raiyats but must be held bound by 
their own representation. No question, therefore of 
the operation of the statute that under the Chota Nag¬ 
pur Tenancy Act, a raiyat oannot grant any permanent 
right, could arise. A.I.R. 1936 Pat. 417=17 P.L.T. 
380=15 Pat. 589 = 2 B.R. 403=162 Ind. Cas. 177 

(S.B.). 

-S. 115—None against law. 

Mere fact that the judgment-debtor was negligent 
at an earlier stage and did not object to the attachment 
itself may affect the question of costs but would not 
necessarily amount to an estoppel against him, as there 
should be no estoppeal against a statutory right. A.I.R. 
1935 All. 1016=1935 A.W.R. 1105=58 All. 360=1935 
A.L.J 1137=158 Ind. Cas. 202. 

_S. 115—None against law—Plea of equitable 

estoppel, if can be taken against provisions of 

statute. ... 

The plea of equitable estoppel cannot be taken against 

the provisions of a statute. When the Act requires that 
enhancement of rent can be effected only by means of 
a registered agreement, the principle of estoppel cannot 
be allowed to override such a specific provision. A.I.R. 
1935 All. 127=1935 A.L.J. 21=4 A.W.R. 997 =i 5 2 
Ind. Cas. 508=18 R.D. 590. 

—.—S. 115—Non© against law — Both parties labour¬ 
ing under same erroneous view. 

Mere mis-representation of a matter of legal inference 
from facts which are known to both parties is not a 
ground of estoppel. 

Where a party made a representation that he had no 
title to a certain property under the influence of an 
erroneous view as to his legal rights under a will, which 
erroneous view was entertained by the other party also. 

Held, (1) that he was not estopped from contending, 
after the will had been properly interpreted by the Courts, 
that on the right interpretation of the will, he was 
entitled to the property. Nor could in such a cade 
acts of acquiescence in the possession of the other party 
estop him as he was ignorant of his legal rights and did 
not deliberately allow the latter to suffer any detriment 
by suppressing any knowledge of a defect in his title 5 

(2) in any event, an admission that he had no title 
to certain properties could not estop him from claiming 
title to other properties though his title to the latter 
was also based on his rights under the will. A.LR* 
,935 Mad. 1062 = 42 M.L.W. 725=1935 M.W.N. 1205 
= 70 M.L.J. 592=161 Ind. Cas. 682. 

■S. 115—None against law. 


Suit for declaration against minor who represents 
himself to be a major and sold property to the plainti 
—Vendee not using due diligence in ascertaining mmo 
vendor’s age. , 

Held, that the vendor was not estopped from Pjf* ' 
ing minority at the time of the transaction impeach 
A.I.R. 1934 Lah. 304 (i) = i50 Ind. Cas. 968. 

- S. 115—None against law—Lands burden 

with dasbandham service are inalienable. 

Lands burdened with dasbandham service are 
alienable as being against public policy. The v} 011 ™* 
is not estopped from questioning a Court sale of 
bandham inam land which he had allowed to be 
without protest, inasmuch as estoppel cannot be re 
upon to defeat a prohibition in law on the groun ^ 
public policy. A.I.R. 1935 Mad. 252= 1934 ‘ 

1407=40 M.L.W. 918=68 M.L.J. 46=58 Mad. 3°9 

153 ^d. Cas. 817. . «rant 

——S. 115—None against law—Parties lg 00 
of their rights, acquiescing in acts of others* 

Where a person who is ignorant of hi* right acq 
sees in the acts of others with regard to the rign 
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the property belonging to him, such acquiescence can¬ 
not be taken as estoppel because no estoppel can arise 
from ignorance of law regarding rights. A.I.R. 1935 
Rang. 423=161 Ind. Cas. 221. 

-S. 1x5—None against law. 

Railway Company accepting goods for carrying— 
Bill of lading mentioning “ goods received in good 
condition ” and also providing that no English Com¬ 
mon Law was applicable—Goods found damaged before 
being taken into custody by company : 

Held, that the clause in the bill of lading did not affect 
Uie Railway as their liability did not depend upon the 
bill of lading or the English Common Law, and there¬ 
fore, no question of estoppel arose. A.I.R. 1935 Sind 
218=159 Ind. Cas. 951. 

S. 115—None against law. 

In a suit for declaration against the attachment, the 
decree-holder is not estopped from raising the objection 
that the proceeding must be under S. 47 even though 
he did not raise the plea in proceedings under O. 21, 
K. 58. A.I.R. 1934 All. 699-153 Ind. Cas. 851. 

S. X15—None against law. 

There can be no estoppel against the statute, and the 
same principle must be applied to a person, who has 
requested to allot shares on terms of a certain bye-law 
and subsequently contends that the bye-law is ultra 

Ind. Ca^ 1 ^165 1934 CaK 537=38 C-W.N. 459=151 

T 7 ?‘ ”5—None against law—Infringement of 
right allowed on previous occasion. 

Plaintiff is not estopped from asserting his legal 
rights at any time on the ground that he himself per¬ 
mitted its infringement on some previous occasion. 
A.I.K. 1934 Lah. 900=155 Ind. Cas. 951. 

"~S* lx 5 —None against law. 

elease deed dones no effect the relinquishment of 
property existence of which is not disclosed by cxecutee 
ot the deed and in a suit for declaration of title for 
possession by the executor, the defendant cannot set up 
the plea of estoppel. A.I.R. 1933 Cal. 253 = 55 C.L.J. 
420=36 C.W.N. 758=143 Ind Cas. 402. J 

1x5—-None against law. 

n iniant is not estopped from setting up the plea of 
1 ancy where he has fraudulently represented that he 
o age and thereby induced another to enter into 

S 7^8 him ' A,I 'k' 1932 A11 ‘ 7 ,0=, 39 Ind - 

of law* 15 ^ on ® a S a * nst law—Admission on point 

on a P° int of law » not an admission 
•nnn.1^1.” ^ *° tnake the admission a matter of es- 
vvlt ^ un M 5 - It is not the case of a person 
r>r 0WS ° r . must be deemed to know the real state 
m5 xn j?> cre ating by his representation, a belief in the 
thi'nrm . r P Crs ? n who does not know the real state of 

9 olt f a P ar t from any representation made 
. ^ plaintiff the defendants must be deemed to have 
known what their legal rights were. A.I.R. 1932 Pat. 
267=140 Ind. Cas. 687. 

S. **5 None against law. 

of . u d U P resc nted for registration on behalf 

the^SuSl* ^ * pcrson not duly authorised by them, 
ludT™^ mvaIid ^ fact that executants 
who odlcr party that the person 

cannot e*tnn W ^ ad been duly authorised by them 
validitv nf»w; executants from challenging the 

3M=?3 'b I T R V ,93 ‘ PC. 52 =^C g W.N. 

mot ATT 33 M.uw. 596=33 Bom.L.R. 434= 

Pat. 481=58 


. 9 ^. A.L.J. 

•A. 58=13! Ind. Cas. 32I (p.gy. 

^ Uw - 


the Droviridiit nf 041X11101 ** allowed to defeat 

provisions of statutory enactment which affects the 
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jurisdiction of a Court as a party cannot, by his 
admission or previous conduct, confer jurisdiction on 

a Court where none exists. A.I.R. 1931 All. 490=1931 
A.L.J. 715 = 54 A 25=134 Ind. Cas. 236 (F.B.). 

-S. 115—None against law. 

Section 11 ot the Contract Act, being a matter of 
substantive law, must prevail over S. 115 of Evidence 
Act, which is merely a matter of procedure. A.I.R. 
1931 Bom. 561=33 Bom.L.R. 1313 = 55 B 741 = 135 
Ind. Cas. 161 (F.B.). 

[Overrules (1) A.I.R. 1923 Bom. 169 = 64 Ind 
Cas. 457. 

(2) 21 B. 198. 

(3) A.I.R. 1917 Bom. 221=41 B. 480=19 Bom.L.R. 
561=41 Ind. Cas. 180.] 

-S. 115—None against law. 

A promissory note payable to the bearer on demand 
is illegal under S. 25, Paper Currency Act (to of 1923). 
No claim can be founded upon such an instrument 
against the maker of the same and even an endorsee 
cannot a claim on the basis of such an instrument 
against endorser as there can be no estoppel against a 
clear injunction of a statute. A.I.R. 1931 Cal. 791=58 
Cal. 1453 = 35 C.W.N. 587=135 Ind Cas. 288. 

-S. 115—None against law jurisdiction. 

In the matter of jurisdiction there cannot be any 
estoppel simply because a plaintiff undervalued hi s 
previous suit. 1930 A.L.J. 1254=A.I.R. 1931 All. 21. 

-S. 115—None against law—Transfer of pro¬ 
perty. 

Where the Collector grants a lease of the judgment- 
debtor’s property in execution of the decree transferred 
to him under Sch. 3, C. P. Code and during the continu¬ 
ance of that lease, the judgment-debtor mortgages the 
leased property, though such mortgage is prohibited 
by this schedule, the judgment-debtor must raise the 
defence that the mortgage is void in the suit on the 
mortgage, and if he does not do that at that stage he 
cannot be allowed to do so in the execution of the decree 
passed in the mortgage suit. 1930 A.L.J. I594 = A.I.R. 
* 93 » All. 38. 

-S. 115—None against/ law—Will. 

Dispute relating to genuineness of will in probate 
proceedings was referred to arbitration by lower Court. 
No objection was taken to the award on the ground of 
illegality. But party to arbitration raising the point in 
appeal. 

Held , that he was not estopped from raising the point 
Of illegality of reference in appeal. 128 Ind. Cas. 817 
= 1930 A.L.J. 1584=A.I.R. 1930 All. 840. 

*-S. X15—None against statute. 

There can be no estoppel against an Act of Parliament 
or against an Act of Legislature and the principle of estop¬ 
pel cannot be invoked to defeat the plain provisions 
of the statute. 122 Ind. Cas. 113=53 Bom. 676=31 
Bom.L.R. 778=A.I.R. 1930 Bom. 135. 

■— ** 5 —None against law—Miscellaneous. 

There can be no estoppel against Legislature. 31 
P.L.R. 842=A.I.R. 1930 Lah. 1034. 

-S. 115—None against statute. 

There is no estoppel against a statute. 124 Ind. Cas. 
250=A.I.R. 1930 Nag 191. 

-None against statute—Transfer of property. 

The sale of an occupancy holding is contrary to law 
and absolutely void and no estoppel arises against a 
statute. A person resisting suit for possession of an 
occupancy on the ground that it has been sold to him 
cannot raise the plea of estoppel. 123 Ind. Cas 
O.W.N. 43 8=A.I.R. ,930 Oudh 300. ' 53-7 

-S. x 15—None against statute—Stamp Act. 

It being the duty of a Court to give effect to a statute 
m spite of the conduct of the parties, there can be no 
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estoppel against a statute ( e.g the mandatory provi¬ 
sions of S. 336, Stamp Act). 119 Ind. Cas. 472=A.I.R. 
1929 Mad. 622. 

-S. 115—None against law. 

There can be no estoppel contrary to a statutory enact¬ 
ment. 115 Ind. Cas. 642 = 1929 A.L.J. 889 = A.I.R. 
1929 All. 549. 


-S. 115—None against statute. 

The Nawab of Murshidabad executed a lease to the 
defendants of certain lands and premises .to which the 
Murshiba Act 15 applied for a term of 21 years 
in consideration of the sum of rupees five lacs as 
advance of the total rent payable for during the said 
term of 21 years. The Nawab then sued to recover 
possession of the demised property and mesne profits, 
upon the ground that the lease was null and void by 
reason of the provisions of condition (1) of die Mur¬ 
shidabad Act, 15 of 1891. 


Held , that the lease contravened condition (1) of die 
Act and was therefore null and void, 

Held, further, diat as the Nawab was a person under 
disability, he was not estopped from denying die validity 
of the lease. 118 Ind. Cas. 561=56 Cal. 252=A.I.R. 
1929 Cal. 433. 

-S. 115—None against statute. 

An estoppel cannot have the effect of making a void 
transfer valid. 6 O.W.N. 233=4 Luck. 622=A.I.R. 
1929 Oudh 185. 

—-—S. 115—None against law—Assessment. 

Section 31, Act 31, 1858 empowers the Government 
either to add the revenue assessed upon the alluvial 
increment to the jumma of die parent estate enter into 
a new engagement widi the proprietor for the payment 
by the latter of the aggregate amount, or to make a 
separate settlement for die alluvial increment and to 
make diis increment as a separate estate accordingly. 
Although on previous occassions to Government chose 
to exercise dicir tight in the manner first described, 
they arc not under any obligation to exercise their dis¬ 
cretion in the same way on a subsequent occasion when 
a fresh survey is made of all the accretions, no Ind. 
Cas. 8 = 32 C.VV.N. 906 = 48 C.L.J. 163 = 55 LA. 289 
= 55 Cal. io37=A.I.R. 1928 P.C. 193 (P.C.). 

——S. 115—None against law—Void contract. 

Where a particular act is declared to be void and 
unlawful by statute a party cannot by representation, 
any more than by other means, raise against him an 
estoppel so as to create a state of things, which he is 
under a legal disability from creating. 111 Ind. Ca s. 
175=9 Lah. 701 = 10 L.L.J. 413 = 30 P.L.R. 160= 
A.I.R. 1928 Lah. 609 (F.B.). 

*-S. 115—None against law—Estoppel. 

Transfer which is void cannot be validated by re¬ 
course to ordinary doctrine of estoppel. 107 Ind. Cas. 
897=A.I.R. 1928 Nag. 262. 

■—-—S. 115—None against law. 

Where sanction of the Court was obtained to sell 
the properties for a certain amount to pay off the debts 
due from the estate" but the administratrix mortgaged 
the properties for the amount as fixed for sale at a high 
rate of interest, viz., 15 P-c., while properties were 
really worth less than the mortgage amount. 

Held, that permission of sale could not be utilized 
for mortgaging the properties and the administratrix 
could successfully plead want of sanction, in a suit by 
the mortgagee to enforce the mortgagee, . 98 Ind. Cas. 
915 = 51 Bom. 16=28 Bom.L.R. i36o=A.I.R. 1927 
Bom. 49. 

-S. *15—None against law—Acquiescence. 

The doctrine of acquiescence cannot be invoked to 
defeat a clear statutory provision. 09 Ind. Cas 643 

“ > 4 &“ 13 O L J- 553=3 O.W.N. 5I4-A.I.R. 

4926 Oudh 388. 



_S. 115—None against law. 

An estoppel cannot be invoked to defeat an express 
provision of law. 92 Ind. Cas. 73 2==I 3 O.L.J. * 3 ® = 
A.I.R. 1926 Oudh 311 . 

_S. 115—None against statute—Succession. 

Buddhist Law (Burmese)—Succession—Agreement by 
father and son to enjoy property equally—Survivor 
to succeed excluding heirs—Agreement is invalid as 
defeating the law, and son’s widow is not estopped f < m 
questioning the agr< ement . 95 Ind. Cas. 879=5 -Bur. 

L. J. 56=A.I.R. it26 Rang. 131. 

-S. 115—None against j_aw—Duty of Court. 

No Court can enforce as valid, that which «om* 
petent enactment have declared shall not be valid, 
nor is obedience to such an enactment a thing from 
which a Court can be di.pe.ised by the consent of iho 
parties, or by a failure to plead or to argue the point 
at the outest. 86 Ind. Cas. 545 = 2 7 Bom.L.R. 770= 
29 C.W.N. 893 = 23 A.L.J. 105=52 I.A. 126=1925 

M. W.N. 257=6 L.R.P.C. 66=A.I.R. 1926 P.C. 83 
=49 M.L.J. 136 (P.C.). 

——S. 115— None against law. 

There cannot be any estoppel against a statute nor 
can the parties contract themselves out of any statute. 
87 Ind. Cas. 565=A.I.R. 1925 Cal. 1262. 

—-—S. 115—None against statute—Jurisdiction. 

A party to a submission to arbitration through Court 
can question the validity of the arbitration proceedings 
on the ground that the Court had no jurisdiction to 
refer to arbitration. 87 Ind. Cas. 633=29 C.W.N. 
886=52 Cal. 559=42 C.L.J. 26=A.I.R. 1925 Cal. 
812. 

-S. X15—No estoppel against law. 

No estoppel exists on a point of law—Grantor can 
derogate from grant if transaction is expressly forbidden 
by statute : 12 N.L.R. xoo and 44 Bom. 488, Foil. 

82 Ind. Cas. 126=20 N.L.R. i62=A.I.R. I 9 2 5 Nag. 
125 - 


-S. 115—None against law. 

A contract which void cannot create estoppel: 3 * 

Bom. 165, Foil. 78 Ind. Gas. 850=11 O.L.J. 219= 
A.I.R. 1925 Oudh 16. 

-S. 115.—None against law—Contract. 

An estoppel cannot operate to override an express 
provision of law. Where under the Agra Tenancy 
Act an agreement to pay enhanced rates had to by 
registered instruments but the tenant paid the enhanced 
rent in the absence of such an agreement, 

Held, that he was not estopped in a subsequent, pro¬ 
ceeding for rent from asserting that rent was payable 
only on the old scale. 13 R.D. 859. 

-—S. 115—None against law. ... 

Representation by disqualified proprietor of his 
competency to transfer cannot create an estoppel 
against him. 80 Ind. Cas. 800=11 O.L.J. 502^2° 
O.G. 34=A.I.R. 1924 Oudh 438. 


115—None against law—Hundi invalid 
under S. 26, Paper Currency Act. 

There can be no estoppel against a clear injunction 
of a statute and therefore the endorser of a hundi drawn 
on him which is invalid under S. 26 of the Paper 
rency Act is not estopped from denying the validly 
of the instrument. 42 Mad. 470, Not foil: 4 ° 

585, Foil. 60 Ind. Cas. 130=44 Mad. 187=39 M-LJ* 
573=A.I.R. 1921 Mad. 382. 

—None against law. j 

There cannot be any estoppel against a statute 
a statutory defence not set up in a prior suit can be ** 
up in a subsequent suit. 65 Ind. Cas. 581 (Gal./. 

~ lx 5 —None against law—Oral gift—-Acting* 

of parties. 

As there was no registered deed of gift a* irl 
by S. 123 of the T. P. Act the gift was not complete 



1577 


EVIDENCE ACT (187a), S. 115—34. None against law. 


1578 


law and the title to the land still vested in the plaintiff 
donor. The mere consent of the plaintiff’s father to 
make a gift of the land was not sufficient to vest the land 
in the Municipality, and in as much as defendant had 
occupied the land and constructed a part at any rate 
of the road before the plaintiff’s father was induced 
to make an oral gift of the land, the plaintiff was not 
estopped from denying the validity of the gift. 22 Bom. 
L.R. 654=58 Ind. Cas. 403 . 

-S. 115—None against statute. 

The principle of estoppel cannot be invoked to defeat 
the plain provisions of S. 82 ( 2 ) of die B. T. Act. 23 
C.W.N. 437=51 Ind. Cas. 408 . [But See 25 C.W.N. 
4=32 C.L.J. 296 (F.B.).)] 

-S. 115—None against law. 

There is no estoppeal against a statute ; it is Court’s 
duty to give effect to a statute in spite of conduct of the 
parties in consenting to a decree. ( 1919 ) M.W.N. 
332=37 M.L.J. 65=50 Ind. Cas. 577 . 

-S. 115—None against statute—Mortgage—In 

elusion of fictitious property—Mortgagor— 

Estoppel. 

In a suit on the mortgage defendants set up that a 
plot of land and belonging to the mortgagor was ficti¬ 
tiously included so as to give jurisdiction to the regis¬ 
tering officer and that the registration was void. Held , 
that the onus lay on the defendants to disprove the exis¬ 
tence of the plot of land. The defendants failed to 
discharge the onus and therefore the suit should be 
decreed with costs. The principle of estoppel cannot 
be invoked to defeat the plain a provisions of a statute. 
22 C.W.N. 894=48 Ind. Cas. 520 . 

-S. 1x5—None against law. 

There is no estoppel in Criminal Law. 40 All. 393 
= 16 A.L.J. 414=19 Cr.L.J. 614=45 Ind. Cas. 519 . 

-S. 115—None against law. 

There can be no estoppel from pleadings agains 1 
the provisions of a statute. 38 M. 374 , Foil. 40 Mad 
701=31 M.L.J. 231=20 M.L.T. 129=4 L.W. 48 = 
35 Ind. Cas. 575 . 

-S. X15 —None against law—Awara—Objections- 

A judgment ordering a decree on an award on the 
receipt of the award from the arbitrators but before 
the expiry of the period of time allowed for filing on 
application to set aside the award, on the ground that 
the parties have in the meantime stated that they have 
no objections to urge or have already urged their ob¬ 
jections, is illegal as such statements of the parties do 
not amount to an estoppel preventing them from re¬ 
tracting them within the time allowed on the ground 
of fraud or mistake. 9 S.L.R. 183=34 Ind. Cas. 845 

-S. X15 —None against law—Limitations to the 

doctrine—No estoppel against law. 

If the parties by their agreement do not make a law 
for themselves in violation of the law of the land there 
is nothing to prevent the application of the section to 
such agreement , and the doctrine that there can be 
no estoppel against a plain provision of law shall not 
be taken to far. 29 M.L.J. 219 = 30 Ind. Cas. 357 . 

** 5 —None against law* 

There is no estoppel against an act of the legislature. 
38 Bom. 709=16 Bom.L.R. 586=28 Ind. Cas. 134 . 

' r® # “5-None against law—Oral agreement 
to lease—Eviction of tenant. 

Where there is only an oral agreement to lease and 
not a leaser registered under S. 17, or the Registration 
Act there is no lease and the supposed landlord is not 
estopped from evicting the tenant. 24 Ind. Cas. 790 

—;S* ”5-7*1000 against statute. 

The doctrine of estoppel between parties litigating 
cannot be invoked to nullify an express statutory pro¬ 


vision. 24 B. 575, Foil. 19 C.L.J. 126=21 Ind. Cas. 
926. 


-S. 115—None against law. 

No amount of acquiescence will validate a void trans¬ 
action. It is doubtful if S. 115 applies to transaction 
expressly declared to be void by the Legislature. 7 S.L.R. 
58=21 Ind. Cas. 517. 


-S. 115—None against law. 

There can be no estoppel against an Act of Legis¬ 
lature. An agreement not to take advantage of the 
statute of limitation cannot affect the original cause 
of action unless it in effect acknowledge liability. 36 
Cal. 20 ; 38 Cal. 512, Foil. There can be no estoppel 
against an Act of the Legislature like the Limitation 
Act and limitation can be pleaded in spite of an agree¬ 
ment to waive it. 38 Cal. 512, Foil. 38 Mad. 374= 
25 M.L.J. 264= (1913) M.W.N. 676=21 Ind. Cas. 24. 

[Reversing 23 M.L.J. 335=1912 M.W.N. 967 = 
17 Ind. Cas. 513]. 

-S. 1x5—None against the law—Sale—Illegality 

—Judgement-debtor’s right to apply. 

Where, overruling the judgment-debtor the Court 
orders the sale of certain property in execution contrary 
to the provisions of a statute, the judgment-debtor is 
not prevented from pleading its invalidity as being 
opposed to law. 40 Cal. 534=21 Ind. Cas. 117. 

-S 115—None against law. 


a 
326. 


The rule that there can be no estoppel against a statute, 
does not apply unless both the parties arc aware of the 
fact that a statutory provision is being violated. 
1913 M.W.N. 525 = 24 M.L.J. 664=14 M.L.T. 237 
= 20 Ind. Cas. 385. 

-S. 115—None against law—Consent—Illegal 

order—Consent to an ultra vires order of a Munici¬ 
pality. 

Consent given to an order of a Municipality which 
is ultra vires cannot estop the person from suing for a 
declaration that the order is ultra vires especially when 
the Municipality has not acted on the consent to its 
prejudice. 20 C.L.J. 138=20 Ind. Cas. 358. 

- S. 115—None against law. 

There is no estoppel against the precise terms of 
provision of a Code. 15 C.L.J. 451 = 13 Ind. Cas. 32 

-S. X15—None against law. 

Defendant can plead that he was incompetent to 
alienate property sold by him. At least plaintiff can¬ 
not succeed where his title contravenes the provisions 
of statute. 12 C.L.J. 479=10 Ind. Cas. 928. 

- S. 1x5—None against law—Statutory right. 

A mortgagor J. D’s right to have a decree absolute 
to be passed is for his benefit and he may contract him¬ 
self out of it as it is not against public policy. If he 
does so he cannot be allowed to turn round and plead 
want of the decree absolute. 14 C.L.J. 648=10 Ind. 
Cas. 536. 

-S. 115—None against law. 

There can be no estoppel against an act of the legis¬ 
lature. 38 Cal. 512=13 C.L.J. 693=10 Ind. Cas. 
467. 

- S. X15—None against law—Suit for rent— 

Unregistered lease. 

The right to recover rent in the case of an unregis¬ 
tered lease arises not upon the lease because according 
to law no lease exists but upon an independent equity 
arising from the conduct of the parties and founded 
upon the law of estoppel in S. 115 of the Evidence Act. 
33 Bom. 610=10 Bom.L.R. 1146=4 Ind. Cas. 804 . 
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-S. 115—None against law. 

The principle of estoppel cannot be invoked to defeat 
the plain provisions of a statute. 36 Cal. 920=4 Ind. 
Cas. 414. 

-S. 115—None against law—Public policy— 

Adoption by a dancing girl. b 

An adoption by a dancing girl for purposes of prosti- 
ntion is invalid. Such an adoption cannot be validated 
tu the ground of estoppel as an estoppel cannot defeat 
a prohibition based on the ground of public policy. 
59 Ind. Cas. 214 = 28 M.L.T. 106=12 L.W. 7. 

-S. 115—None against law—Part-performance 

—Unregistered exchange—Actings of parties. 

Plaintiffs and defendant exchanged adjacent lands 
worth more than Rs. ioo each by an unregistered deed 
both bona fide believing they had effected a valid transfer. 
Possession was taken by each and the defendant built 
considerable structures on the property exchanged. 
Plaintiff was aware of the progress of the building and 
even took an additional sum of money for the excess 
area found to have been given in exchange. In a suit 
by the plaintiff to eject the defendant ; Held, by the 
majority that the plaintiff was not estopped and that 
he was entitled to recover his plot owing to the absence 
of a registered conveyance as required by Ss. 54 and 
n 8 of the T.P. Act. 


Per Abdur Rahim , J .—Plaintiff was estopped by his 
conduct from recovering the plot in spite of the absence 
of a formal conveyance. 40 Mad. 1134=6 L.W. 300 
= 22 M.L.T. 173 = 33 M.L.J. 252 = (1917) M.W.N. 
757 = 43 Ind. Cas. 138. 

—;—S. 115—None against law—Right to appeal— 
Bidding at Court auction. 

A joint owner who bids at the auction of the joint 
lands held under orders of the Court under the partition 
Act, is not by that Act estopped from filing an appeal 
in the matter. 61 P.L.R. 1915 = 86 P.W.R. 1916 = 
96 P.R. 1916=140 P.W.R. 1916=34 Ind. Cas. 587. 

115 None against law—Public policy— 
Stifling criminal prosectuion—Money received. 

The defendant in a suit for refund of money paid 
lo stifle a prosecution is not estopped from showing 
that the money he seeks to recover was really due to 
him, if he has specifically put forth such plea. 28 Ind. 
Cas. 134; 9 B. and C. 902; (1903) A.C. 49, Foil. 40 
Mad. 285—31 M.L.J. 264=34 Ind. Cas. 401. 

- S. 115—None against law—Public policy— 
Estoppel. 

The creation of estoppel cannot legalise a transfer 
contrary to public policy. 37 Ind. Cas. 360 (Pat.) 

"®* XI 5 —None against law—Applicability so as 
to defeat provisions of statute—No. 

The principle of estoppel cannot be invoked to defeat 
the plain provisions of a statute and a defendant can¬ 
not evade the effect of S. 54, T. P. Act by saying tha 
his vendor, having received in part consideration for 
the sale, is estopped from contending there is no sale 
for want of registration of the sale-deed, (iqoq) 26 
C. 920=4 Ind. Cas. 414. y ^ J 

35. None if truth known. 

T S * “ 5 —- Par ty not led by representation to 
change his position—'.Vhether can raise plea of 
estoppel. 


It is not open to a party to raise the plea of estop 
against another if he has not been led by any repres 

wav° n nl t0 ChangC Ws Potion ?n , 

way LL.R.^ ( i 9 47 ) Nag. 341=230 Ind. Cas. 47l 

A.I.R. 194^ g. 19=1947 n.L.J. 230 . 47 


_S. 115—No estoppel when facts known. 

No estoppel arises when all the facts are fully known 
to die person pleading the estoppel. 230 Ind. Cas. 
320=48 Cr.L.J. 609. 

-S. 115—None, if truth known. 

There can be no estoppel in the case of joint fraud 
where the facts arc known to both die parties. A.I.R. 
1941 Bom. 274=1.L.R. (1941) Bom. 575=43 Bom.L.R. 
681 = 196 Ind. Cas. 90 (F.B.). 

-S. 115—None, if truth known—Misrepresenta¬ 
tion. 

If a party is fully acquainted with the actual facts 
of the case, there cannot be in fact, any misrepresentation 
by the other party upon which the former could have 
been induced to act or alter his position. 1940 Cal. 
436=44 C.W.N. 761 = 193 Ind. Cas. 26. 


-S. 115—None, if truth known. 

Section 115 , Evidence Act, docs not apply to a case 
where the statement relied upon is made to a person 
knows the real fact who knows the real facts and is 
not misled by the untrue statement. There can be no 
estoppel where the truth of the matter is known to 
both parties. A.I.R. 1940 Lah. 254=191 Ind. Cas. 830 . 

-S. 115—None, if truth known—Person knowing 

property to have been sold, repairing it. 

In order to bind a person by estoppel, it must be 
shown that the person incurring the expenditure did 
so under a bona fide belief that he was entitled to the 
land over which he was incurring the expenditure. 
Consequently, where knowing that a certain property 
constituted part of the property sold to the plaintiff, 
the defendants, of their own accord, incur expenditure 
by repairing buildings thereon, they cannot raise any 
plea of estoppel based upon their own conduct. 
A.I.R. 1937 Oudh 263=1937 O.VV.N. 252=13 Luck. 
192=167 Ind. Cas. 414 . 

-S. 115—None, if truth known—Decree-holder 

knowingly acquiescing in disbursement to judg¬ 
ment-debtor. 


A decree-holder who knowingly acquiesces in the dis¬ 
bursement of money due to the judgment-debtor can¬ 
not, afterwards, come forward and say that the amount 
ought to have been kept for his benefit. A.I.R. i?3^ 
Nag. 163 = I.L.R. ( 1936 ) Nag. 172=166 Ind. Cas. 950 
(* 0 * 

-S. X15—None if facts known—Real state of 

facts at variance with facts represented, knowing 
to party pleading estoppel. 

In order to attract the doctrine of estoppel, there 
must be representation of a fact and on the faith of that 
representation, the act must be done. These two factors 
prima facie attract that doctrine. It would not be applied 
if the real state of facts, which is at variance with the 
facts represented, be known to the party pleading es¬ 
toppel. It would not be applied also to defeat a sta¬ 
tutory enactment on the principle that there is no estoppel 
against a statute. A.I.R. 1935 Cal. 481 =39 C.W.N. 
1014=168 Ind. Cas. 525 . 

S. 115—None, if facts known. 

No duty should be laid on one of the parties in respect 
of a matter which was or should have been equ^ y 
within the cognizance of both parties. A.I.R. *934 
8 3 = 38 C.W.N. 344=148 Ind. Cas. 546 (P.C.). 

-S. 115—None, if truth known— Mutual con¬ 
venience. 


Where both parties are aware of the circumsta 
and were merely make a temporary arrangement 
their mutual convenience, estoppel will no* 
m arra ngement. A.I.R. *934 AH* 

*7 R.D. 1048=147 Ind. Cas. 715. 
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I. 115— None, if truth known. 

A party relying upon S. 115 lias to establish not only 
that the opposite party had made a certain declaration 
but that the said declaration had been believed and 
had been acted upon and that it was not reasonably 
possible for the said party to know the true state of affairs 
by pursuing enquiries reasonably and with diligence. 
Where truth is accessible to a party, the plea of estoppel 
upon representation fails. 122 Inch Cas. 871=52 All. 
248 =A.I.R. 1930 All. 847 . 

-S. 115—None, if truth known—Conduct— 

Notice. 

Where after receiving notice of a preveious burden 
a person takes a mortgage of a property and advances 
money, he must be considered to have thought the 
property worth the further advance subject to the pre¬ 
vious burden. 126 Ind. Cas. i 7 =A.I.R. 1930 All. 431 . 

-S. 115—None, if truth known. 

Where the statement relied on is made to a party who 
knows the real facts and is not misled, there can be no 
estoppel: 30 Cal. 539 , Foil. 113 Ind. Cas. 313 = 30 
Bom.L.R. i 5 i 9 =A.I.R. 1929 Bom. 24 . 

-S. 115—None, if truth known. 

Railways Act (IX of 1890 ), S. 77 —Claim for damages 
for loss of goods—Notice given to one of the two Rail¬ 
way Companies and forwarded by it to the other— 
Later company making enquires in the matter and 
repudiating its liability —Absence of notice cannot be 
pleaded by the latter Railway Company : no Ind. Cas. 
7 i 8 =A.I.R. 1928 Lah. 438 . 

-S. 115—None, if truth known. 

When both parites are equally conversant with the 
true state of the facts it is absured to refer to the 
doctrine of estoppel. 99 Ind. Cas. 772 = 38 M.L.T. 
3 2 =A.I.R. 1927 Mad. 458 . 

-S. 115—None, if truth known. 

The mere fact that the revisioners stood by and 
asked another person to purchase the property from 
the female holder, would not in any way estop them 
from setting up a claim to the property where the 
purchaser knew that the holder had only a life-interest 
in it. 99 Ind. Cas. 772 = 38 M.L.T. 32 =A.I.R. 1927 
Mad. 458 . 

-S. X15—None, if truth known. 

There can be no estoppel where parties are aware 
of the facts. 6 O.C. 331 , Foil. 95 Ind. Cas. 585 = 
A.I.R. 1926 Oudh 506 . 

- S. 115 —None if truth known—Both parties knowing 

true state of facts—No estoppel arises. 93 Ind. Cas. 279 
= 13 O.L.J. 463 =A.I.R. 1926 Oudh 361 . 

- S. X15 —None, if truth known—No estoppel exist 

where the other party knows the truth. 85 Ind. Cas- 
855=21 M.L.W. 336 =A.I.R. 1926 Mad. 95 = 47 M.L.J. 
622 . 

^8* ** 5 —None, if truth known. 

But where the truth of the matter is known to both 
parties there can be no estoppel. 30 Cal. 539 (P.C.), 
followed. 78 Ind. Cas. 850=11 O.L.J. 219 =A.I.R. 
*925 Oudh 16 . 

“S* ** 5 —None, if truth known. 

1 here is no estoppel in favour of a man who knew a 1 
the facts of the case, so a co-signatory to a mortgage- 
deed is not estopped in a suit for contribution by the 
other executant to deny that the latter alone mortgaged 
his property and that he (the de- fendant) mortgaged 
none. 85 Ind. Cas. 4 g8=22 A.L.J. 855=5 L.R.A. (Civ.) 
673--A.I.R. 1924 All. 787. 

7 -®r S1 5 None, if truth known. 

A talse representation made to a person who knows it 
to. be false is not such a fraud as to take away the 
privilege of infancy. 162 P.R. 1919, followed. 69 Ind. 
Cas. 543^A.I.R. , 924 Lah. 204. > 


-S. 115 —None, if truth known. 

Registration Act, S. 28—Mortgagor is estopped from 
pleading want of title unless mortgagee knew real facts 
—Non-existence of property indicates fraud of both 
parties. 78 Ind. Cas. 3g8 = A.I.R. 1924 Nag. 363. 

-S. 11—None, if truth known- 

A person who know the truth can hardly be allowed to 
rely upon an estoppel arising from a false representation. 
No estoppel can arise where the truth is known to the 
party who claims the estoppel, nor unless it is shown that 
the party claiming estoppel ever intended to do a thing 
and was prevented from doing so by the act of assertion 
of the other person. 72 Ind. Cas. 548=17 M.L.W. 
755 =i 9 2 3 M.W.N. 225 = A.I.R. 1923 Mad. 568. 

-S. 115—None, if truth known. 

There can be no estoppel where the other side knows 
the full facts and even a representation on a matter of law, 
i.e., as to the validity of an adoption creates no estoppel. 
70 Ind. Cas. 653= 1922 M.W.N. 48 i=A.I.R. 1923 Mad. 

11. 

-S. 115—None, if truth known. 

There is no estoppel where both parties knew' the 
actual facts but chose to act on the supposition that the 
facts were otherwise. 74 Ind. Cas. 295= 10 O.L.J. 24= 
26 O.C. I329 = A.I.R. 1923 Oudh 173. 

-S. 115—None, if truth known. 

Where the truth is known to both the parties there is 
no case of estoppel. 75 Ind. Cas. 1022=4 P.L.T. 534= 
1923 P.H.C.C. 177=2 Pat. 585=A.I.R. 1923 Pat. 464. 

-S. 115—None, if truth known. 

Where a party has not been misled by the representa 
tion made by anoher, that other is not estopped. 63 
fnd. Cas. 109=36 C.L.J. 73=A.I.R. 1921 Cal. 453. 

-S. 115—None, if truth known. 

Estoppel is only a rule of evidence which precludes a 
person from denying the ruth of some statement previous¬ 
ly made by him or the conventional statement of facts 
upon the basis of which an agreement has been entered 
into. 12 S.L.R. 78 = 49 Ind. Cas. 449. 

-S. 115—None, if truth known—Negligence— 

Effect. 

A person put on notice and who could by reasonable 
diligence have discovered the true facts cannot plea 1 
estoppel. 46 Ind. Cas. 228 (Cal.). 

-S. 115—None, if truth known. 

The person who pleads estoppel must show that he 
was ignorant of the truth in regard to the representation 
of the other party. 3 Pat. L.W. 360= (1918) P.H.C.C.= 
21=42 Ind. Cas. 425. 

-S. 115—None, if truth known. 

There can be no estoppel where the truth as to the 
matter stated is known to both parties. Nor can there be 
an estoppel to defeat the plaint provision of the law. 13 
N.L.R. 130=42 Ind. Cas. 200 (F.B.). 

-S. 115—None, if truth known. 

Estoppel under S. 115 does not arise where the party to 
whom a representation is made does not believe it to be 
true or known the real facts, for the resulting conduct is in 
no sense the effect ®f the representation. 1 Pat.L.J. 
16=3 Pat.L.W. 164=34 Ind- Cas. 375. 

-S. 115—Nope, if truth known. 

There is no estoppel where the false statement is made 
to a person who knows the real facts and is !not misled by 
the statement. 20 C.W.N. 418=32 Ind. Cas. 388. 

-S. 115—None, if truth known. 

An estoppel arises only when a man is not allowed to 
deny the truth of some matter which he has made another 
to believe to be true.. Where it as agreed between the 
parties that the claim petition of the defendant should 
be allowed but without costs and that the plaintiff should 
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apparently in consideration of the first defendant giving 
up his costs refrain from institution a suit. 

Held, that S. 115 of the Evidence Act did not apply and 
there was no estoppel. Whether such an agreement 
be void on the principle contained in S. 28 of the Contract 
Act. (1915) M.W.N. 237 = 28 Ind. Cas. 536. 

-S. 115—None, if truth known. 

The defendants with full knowledge of the Ikrar and 
of their own wrong could not plead estoppel by acquies¬ 
cence. on the part of the plaintiff. 21 Ind. Cas. 256. 
(Oudh). 

-S. 115—None, if truth known—Facts known 

to party. 

If the true state of facts were knwon to a person or if he 
had any means of acquiring a knowledge of the truth 
neither he nor his representative can invoke the aid of 
estoppel. 23 W.R. 747 ; 36 W.R. 456; 77 R.R. 715, Rel. 
The foundation of estoppel arising out of an cxecuttion, 
sale, must be laid on a representation made before and not 
after the sale. Consequenbtly the sale proclamation must 
be produced as the sale certificate would not by itself be 
sufficient to sustain the plea of estoppel. 40 Cal. 173= 
17 C.W.N. 137=16 C.L.J. 202=16 Ind. Cas. 365. fAJso 
37 Mad. 38=12 Ind. Cas. 568 ; Also 15 C.W.N. 572 = 

9 Ind. Cas. 662.]. 

-S. 115—None, if truth known. 

There is no estoppel when truth is known to the person 
pleading it nor can it be used to defeat a plain provision of 
law. There can be no rectification of a transaction when 
the promissor was not in a position to contract. A cause 
of action cannot be founded on an estoppel nor doe« an 
estoppel arise from a representation of a mere intention 
37 Mad. 38 = 21 M.L.J. 1077=10 M.L.T. 385 =(iqii) 

2 M.W.N. 461 = 12 Ind. Cas. 568. 


-S. 115—None, if truth known—Both partie s 

aware of facts and laws. 

Where both parties are equally informed of the facts or 
law with regard to a particular question there is no estop¬ 
pel. 46 P.R. 1912=127 P.L.R. 1912=180 P. W.R. 
1912=13 Ind. Cas. 432 . 

-S. 115—None, if truth known—Name inserted 

as arbitrator fradulently in submission to arbitr 
tion—Party with knowledge keeping silent if can 
afterwards object. 

Where the parties to asubmission to an arbitrator did not 
object when they came to know that a name was fraudu¬ 
lently entered in the submission as an arbitrator they can¬ 
not afterwards impeach the award. 15 C.L.T 260=12 
Ind. Cas. 161 . J 0 

—S. 115 None, if truth known. 

W, he re the facts are known there is no estoppel. ,5 
C.W.N. 572 = 9 Ind. Cas. 662 . J 

S. 115 None, if truth known. 

Where both parties to a suit either know or have the 
means of knowing that a sale was effected for a fraudulent 
or immora purpose, or was opposed to public policy, 
neither will be estopped from proving facts which would 
render the sale-deed void ab initio. 5 N.L.R. 146=4 Ind. 

4 233* 

—S. 115—None if truth known-Misrepresenta - 

fac“s-E^t ^ * P * rt Y~ FuU ^owledge of 

There can be no estoppel where th 9 defendant being 
fully aware of the position and powers of the plaintiff 

r;™. 6 °- c >“■""" o" 

-S. 115—None, if truth known. 

Where both parties are equally conversant with fact, 
the doctrine of estoppel cannot be referred to or 
*82 = 13 Bom. L.R. 92=9 Ind. Cas. 765 35 


, 115—None, if truth known—Mortgage by 
undivided coparcener—Partition—Purchase by 
other coparceners with knowledge of the equitable 
right of the mortgagee. 

Two coparceners A and B who purchased the interest 
of another co-parcener C under the money-decree obtained 
in a partition suit with full knowledge of the mortgage 
in favour of the plaintiff C are estopped from contesting 
the right the plaintiff had. ( 1907 ) 7 C.L.J. 644 . 

—-—S. 115—None, if truth known—Deed in fraud 
of creditors—Benami executant seeking to set 
aside his own deed. 

Under certain circumstances, the plaintiff (executant 
of a deed in favour of another to defraud his creditors) 
might be estoped from setting up a title in himself; but 
whereas in this case, the nominal transferee and the pur¬ 
chaser f om him were of the true nature of the deed of re¬ 
linquishment, they cannot set up a title by estoppel. ( 1906 ) 

4 C.L.J. 22=10 C.W.N. 650=33 Cal. 967 . 

-S. 115—None, if truth known. 

None if truth known—There will- be no estoppel, 
when the real facts arc known to both parties. (* 906 ) 
34 Cal. 13 =4 C.L.J. 573 . 

-S. 115—None, if truth known—Essentials— 

Applicability of, to minors—No estoppel when 
both parties are aware of truth—Privilege of 
infancy. 

There can be no estoppel where the truth of the matter 
regarding which a statement is made is known to both 
parties to the transaction. A false representation made to 
a person who knows it to be false is not such a fraud as to 
take away the privilege of infancy, 4 De. G. & J 488 , 
approved. 

Qjiacrc .—Whether S. 115 of Evidence Act applies to 
infants. ( 1903 ) 7 C.W.N. 441=5 Bom.L.R. 421=30 
C- 539=30 I.A. 114 (P.C.). 

36. Non-production of evidence. 

-S. 115—Non-production of evidence—Omission 

to call for document—Non-production by opposite 
side—No adverse inference. 

Where the onus is on the plaintiff, it is within his power 
to call for papers in the defendant’s possession, if he desire* 
to do so and if he does not do so, he cannot make a 
grievance of the fact that they were not produced by the 
defendant A. I.R. 1931 Cal. 239 = 34 C.W.N. iii 3 =* 3 S 
Ind. Cas. 573. 

;S. 115—Non-production of evidence—Certified 
copies only of former applications filed—Evidence 
of identity available but not given—No estoppel 
created. 

Where certain facts have been admitted by certain 
persons in certain applications the mere production of 
their certified copies without evidence of identity, when 
such evidence is available, only shows that persons pur* 
porting to be the persons sought to be estopped by the 
applications, made the applications and that the. officer 
before whom they were made was satisfied as to their iden- 
tlf y-. This is not a sufficient for creating an estoppel 
against these persons so as to preclude them from deny 

at S, on * ents °f the applications. 124 Ind. Cas. 369 — 
A.I.R. 1930 Sind 150 . •*’ dl • ! 

37. Omissions. 

~ S. 1x5—Omission—Statement in judgme®* 
that particular point was not supported—-Wbethe 
amounts to estoppel. 

Statement of omission to support a particular finding of 
uie First Court in the j'udgment of the Appellate Coyr* 
does not estop the party from sustaining it before the Pnvy 
Council. 30 All. 510 = 13 C.W.N. 1=8 C.L.J. . 447=5 
A.L.J. 701—35 I.A. 166=1 Ind. Cas. 165 (P-C,)* 

** 5 —Omission—Silence—Proprietary 
est—-Wrong entry in settlement. , A 

It is open to co-sharers to plead in a suit that to 
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entry in the settlement papers was wrong even though 27 
years have already elapsed. 50 Ind. Cas. 767 = 17 A.L.J. 
588 . 

-S. X15—Omissions—Omission to claim relief— 

Deliberate omission bars a subsequent suit. 

Deliberate omission of a right relief with its perfect 
knowledge bars a subsequent suit for the relief so omitted. 
37 All. 646=13 A.L.J. 929=30 Ind. Cas. 951 . 

-S. 1x5—Omission—Notice—Reply notice. 

The mere neglect to answer a notice cannot make a 
ground for estoppel. 15 Bom.L.R. 333=19 Ind Cas- 

789 . 

-S. X15—Omission—Duty to speak—Necessary. 

The principle of estoppel by silence is not applicable to 
a person who keeps silent over a thing when he is under 
no duty to speak. 21 C.L.J. 441=29 Ind. Cas. 734 . 

-S. 115—Omission—Land acquisition case— 

Persons omitting to make claim—Effect of. 

In land acquisition cases persons deliberately omitting 
to claim the property to be required or accepting the 
award treating the land as ‘shamilat’ cannot afterwards 
assert their right in Civil Court. 138 P.W.R. 1909=4 Ind. 
Cas. 1146 . 

-S. XX5—Omission—Mortgage—Not impugned 

in prior proceedings. 

Where a party who had been impleaded as defendant 
in prior proceedings failed to prove the unreal nature of a 
mortgage transaction though the mortgage-deed had been 
put in and he had been given an opportunity to do so, he 
is estopped from impugning the mortgage in a subsequent 
suit. 9 M.L.T. 294=9 Ind. Cas. 136 . 

-S. X15 —Omission—Wrong parties impleaded 

—Failure to object. 

Some persons, who were wrongly impleaded as defen¬ 
dants in execution proceedings and who did not prefer 
any claim to plaintiff’s attachment and sale of property 
therein, were not estopped, by the said circumstance, from 
making a claim in subsequent suit or proceedings. 9 
M.L.T. 95=8 Ind. Gas. 161 . 

-S. X15—Omission—Agreement between co- 

mortgagors to pay off prior mortgage—Failure to 
inform. 

Where two persons agree to pay off a prior mortgage 
and take a first charge on the property, it is the legal duty 
of each to inform this co-mortgagee within a reasonable 
time that he had still an outstanding claim under the prior 
^rtgage. The omission to give the information operates 
as an estoppel. 44 Ind. Cas. 547 (Nag.). 

S. 1x5—Omission—Puisne mortgagee bidding 
unsuccessfully at Court sale on decree on prior 
mortgagee—Puisne mortgagee not disclosing his 
mortgage. 

A puisne mortgagee not a party to a suit by the prior 
mortgagee is not estopped from claiming his remedies, 
merely because he bid unsuccessfully for the property at 
the Court-sale in execution of the mortgage decree with¬ 
out disclosing his own mortgage. 9 N.L.R. 160=21 Ind. 
Cas. 608 . * 

I x, 5 —Omission—Mutation proceedings— 

Persons not parties thereto. 

Persons not parties to a mutation proceeding, cannot be 
Dound by it unless it could be shown that they have 
acquiesced in such proceeding. 20 Ind. Cas. 861 (Oudh). 

’ 8-X X5 Omission—Sale—Prno lama tinn-Omis- 

sion to state arrear of rent—Material omission. 

Where the landlord who brings the holding of his tenant 
so sale omits to mention the arrear of rent due on the land 
hold and the purchaser purchases the same without know¬ 
ing of the existence of any arrear, the landlord loses his 
hen on the land for the arrears so due. (1900) 5 C.W.N. 
497- 


38. Parties and privies. 

S. 115 —Parties and privies—Prior purchaser 
of land, if estopped as privy in estate by judgment 
in action against vendor after purchase—-Estoppel 
by representation—Principle applicable—Land¬ 
lord’s lessee held not estopped as his privy by 
representation made by landlord after title had 
vested in lessee. 

In execution of a decree for arrears of rent obtained' 
against C, his holding was sold and purchased by the land¬ 
lord, the landlord took out a certificate under the Public 
Demands RcccovcryAct against C for the rentsof the subse¬ 
quent years. There was no representation that C was in 
possession of the land. The certificate Court : ssued a notice 
under S. 7 of the Act, and this notce was du 1 / served upon 
C. While the cetificate proceedings were pending, the 
landlord obtained possession of C’s land wliich he had 
purchased in the rent execution case, and settled it with D. 
The land was sold in the certificate proceeding and was 
purchased by the plaintiffs. The plaintiffs got possession 
of it though the certificate Court. .Afterwards, there was 
a dispute as to possession between the plaintiff and D and 
the latter was declared to bo in possession by an order made 
under S. 145 , Criminal Procedure Code in 1937 , the 
plaintiffs instituted a suit for a declaration of their title 
to and recovery of possession of the disputed land. The 
point raised was that the landlord having represented open¬ 
ly and publicly when he obtained certificate that the 
disputed land belonged to C and having got the land sold 
on the footing was estopped from asserting that the land 
did not belong to C and D was also bound by the doctrine 
of estoppel as his privy or representative in interest. 

Held, that notice under S. 7 , Bihar and Orissa Public 
Demands Recovery Act did not amount to a representa¬ 
tion or any statement by the landlord to the < ffect that 
C was still in possession of the disputed land. The utmost 
that could be said for the plaintiff was that there was a 
representation by the landlord at the time when the land 
was actually sold; but the estoppel raised on that ground 
could not operate against D because the title had vested 
in D before the disputed land was put up for sale and pur¬ 
chased by the plaintiffs. A.I.R. 1942 Pat. 317=23 P.L.T. 
213=201 Ind. Cas. 560=8 B.R. 806 . 

- S. X15 —Parties and privies—Pre-emption— 

Plaintiff not taking out position of legal represen¬ 
tative of deceased—Widow of deceased ultimately 
made legal representative—In execution of decree. 
Court executing deed for and on behalf of widow 
as legal representative—Plaintiff, held not party 
to deed and was not estopped from seeking pre¬ 
emption. 

Where the plaintiff never put himself forward as an 
heir of the deceased in the first instance but that the decree- 
holder himself proceeded to execute the decree obtained 
against the deceased against plaintiff alleging him to be 
such legal representative and the decree-holder was trying 
to execute the decree against some other persons whom 
he alleged to be the legal representatives of the deceased, 
and finally the deed was drawn up on behalf of the widow 
of the deceased as his sole legal representative to the exclu¬ 
sion of the collaterals or reversioners, the plaintiff cannot 
be said to be a party to the deed so as to estop him from 
seeking pre-emption of the property conveyed by the 
deed. A.I.R. 1941 Oudh 611 = 1941 O.W.N. 1021 = 1941 
A.W.R. Rev. 760=17 Luck. 164=195 Ind. Cas. 880 = 
1941 R.D. 782 . 

- S. 115—Parties and privies— 

A defendant who claims title from a person other than 
the plaintiff is not estopped from pleading adverse posses¬ 
sion in the alternative. A.I.R. 1941 Oudh 454=1941 
O.W.N. 843=1941 A.W.R. Rev. 604=195 Ind. Cas. 
168=1941 R.D. 559 . 
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-S. 115 — Parties and privies—Grandfather treat¬ 
ing property as self-acquired—Grandson, if bound 
by this admission. 

The fact that the grandfather treated the property as 
his own self-acquired property is not an admission binding 
upon the grandson who claims independently under the 
law. A.I.R. 1941 Oudh 230=1941 O.VV.N. 214= 
16 Luck. 302=1941 A.W.R. C.C. 58=192 Ind. Cas. 
643 - 

- S. 115 —Parties and privies—District Board 

issuing licenses to motor bus for two months— 
Board having no power to issue licenses for shorter 
period than i year—Owners accepting—If can 
subsequently contend that licenses were ultra vires. 

District Board, through its special officer issued license 
to the motor bus owners for a period of two months only. 
The owners accepted the licenses with the knowledge that 
they were issued for two months only. Subsequently, she 
contended that the Board had no authority to issue licenses 
for a temporary period of two months but for a period of 
one year : 

Held, that the act of the special officer was the act of 
the District Board and, therefore, the ordinary laws of 
■estoppel that arise out of the conduct of principals apply 
equally well to a contract of this nature entered into by 
the District Board through its executive officers with the 
motor bus proprietors, who were estopped from denying 
that die Board had authority for issuing licenses for a period 
of two months. The question of estoppel was not affected 
by the ultra vires nature of the order. A.I.R. 1938 Mad. 
227=1937 M.W.N. 1223 (2) = (1938) 1 M.L.J. 391 = 177 
Ind. Cas. 126. 


-S. 115 —Parties and privies —Patta describing 

status of grantor as raiyat at fixed rate and con¬ 
ferring heritable right on grantee —Patta accepted 
by representatives of grantor. 

Where a patta described the status of the grantor as a 
raiyat at fixed rate and on that footing a heritable right 
was conferred on the grantee and the representative of 
the grantor accepted the patta and based their claim for 
rent on it : 

Held, that they could not subsequently go back upon 
the grant and treat the heirs of the grantee as trespassers. 
A.I.R. 1935 Cal. 706=61 C.L.J. 9=159 Ind. Cas. n. 


S. 115 — Parties and privies—Person 


~ m - x—comm 

in possession under mortgagor. 

As a rule, any person who comes into possession < 
the mortgaged property under the mortgagor is treatc 
as being m privity with him and is estopped from denyir 
the tile of the mortgagee. A.I.R. I935 Cal. 666=6 
C.L.J. 560=159 Ind. Cas. 159. 

7 ?* ”5 Parties and privies—Non-claimer h 

eaxher grantees of different kinds of accretion 

Whether precludes later grantees from claimix 
right. 

The-fact that some of the earlier grantees acquiesc< 
m fresh grants being made by the Government of lan, 
which they might have claimed for themselves as accr 
tions cannot have any adverse effect upon the rights cla 
med by subsequent grantees when the accretions in ff 
earlier cases were different from those subsequent 
claimed. A.I.R. 1934 P.C. 17=11 O.W N 

^•-=66 M -L-J. 239=39 M.L.W. 271 = 38 C/V 

61* IA~i8 2 ^ S T I , 36 = 59 C.L.J. 269 = 3 A.W.R 3 . 281 = 
bi I.A. 18=147 Ind. Cas. 657=18 R.D. 107 (P.C.). 

——8. 1 1 5 —Parties and privies—Transferee accei 
ting transfer on stipulation contained in deed- 
Whether bound by them. 

Conveyancing in India is generally unilateral in a sens 
*d h mortgage-deeds and the like are all execi 

tr * nsferor - T 1 * stipulations contained in tf 
■sale-deed or the mortgage-deed are binding on the tra, 


ferees. If the transferee accepts the transfer on conditions 
stated in the deed, he cannot resile from those conditions. 
A.I.R. 1934 All. 447=150 Ind. Cas. 601. 

- S. 115 —Parties and privies. 

Decree creating charge in favour of A against B—B 
subsequently mortgaging the property to C and again to D 
directing D to pay off the decree obtained by A—D paid 
up the decree—Suit by C — D claiming priority to the 
extent of the decretal amount paid by him— C contending 
that he had no notice: 

Held, that D was not estopped by the fact that B had 
stated in the mortgage to C that there was no encumbrance, 
as D was not, in claiming the right of subrogation, claim¬ 
ing any right of B but an independent right. A.I.R. 
1934 Mad. 353=1934 M.W.N. 80 = 66 M.L.J. 566=39 
M.L.W. 732= 150 Ind. Cas. 930. 

•-S. Z15— Parties and privies — Person entering 

as life-tenant under will—Estoppel against denying 
title of remaindermen—Estoppel, whether binds 
his heirs. •;! 


Though where a person who ex hypothesi has no title 
at all went into possession for a life-estate under a will, he 
might be estopped from denying the remaindermen’s title; 
his son who enters into possession after his father’s death 
without any title, his father having had nothing to pass to • 
liim cannot be affected by his father’s estoppel. The 
mere fact that he would have succeeded as heir to his father 
if his father had left an heritable estate does not make him 
a privy of his father for the purposes of the rule of estop¬ 
pel. A.I.R. 1932 P.C. 172=1932 A.L.J. 691=9 O.W.N. 
614 = 59 I A. 268 = 56 C.L.J. 36=34 Bom.L.R. 1299=36 
M.L.W. 146=36 C.W.N. 937 = 63 M.L.J. 336=7 Luck. 
324=137 Ind. Cas. 539 (P.C.). 

-S. 115—Parties and privies— 

The defendant-divorced his wife by a valid talak on 
July 21 , 1919 and requested kazi to communicate it to 
plaintiff, his wife. The kazi informed her on August 24 , 
19*9 I> ut stated by mistake that talak was dated August 
21 , 1919 , instead of July 21 , 1919 . The plaintiff’s suit 
for deferred dower was filed on July 25 , 1922 , more than 
three years from the real talak. 


Held, defendant was estopped from showing that date of 
talak was earlier than August 21 , 1919 as he had consti¬ 
tuted kazi as his agent and representation made by agent 
effectual for the purpose of estoppel as if it had been made 
by principal. A.I.R. 1931 Mad. 647=1931 M.W.N. 
570=133 Ind. Cas. 375 . 1 


*15—Parties and privies 


Where a person assuming the position of a trustee in 
respect of property as to which there was no previous 
dedication, obtains from the Court, declaration that 
that property is trust property and acts as such trustee but 
subsequently alienates the preperty as his own private 
property, the alienee is entitled to set up a defence in a 
suit filed by a succeeding trustee for a declaration as to 
the invalidity of the alienation, that the property is not 
trust property. A.I.R. 1031 Mad. 07= 1930 M.W.N. 1217 
= 60 M.L.J. , 55=33 M L.W. 485=130 Ind. Cas. 463 
(F.B.). 

S# 115—Parties and privies—Auction-purchaser* 

Although a person holding a ganti interest in the 
and granting a permanent lease of the same land will 
estopped from asserting his right as a ryot, the pu^^r 
of that interest at an auction sale, who obtains a 
from the landlord at an increased rent, will not be 
estopped. 105 Ind. Cas. 64 i=A.I.R. 1928 Cal. 87 . 

“S. 1 15—-Parties and privies. f Ag 

An execution purchaser is the representative 01 
judgment-debtor so as to bring him within the ru 
estoppel and the principle of res judicata: A.LIC Sr, 
Pat. 63 , followed. 97 Ind. Cas. 205=1928 
249 =A.I.R. 1926 Pat. 478 . 
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115—^Parties and privies—Father and son. 

Consent of father and grandfather to an adoption does 
not bind the son or grandson. 96 Ind. Gas. 749=8 Lah. 
48=A.I.R. 1926 Lah. 654. 

-S.115—Parties and privies—Husband and wife. 

A widow claiming through her husband cannot im¬ 
peach a settlement come to by her husband with other 
members of the family whereby he released by necessary 
implication the interest which he had in the property. 
P4 Ind. Cas. 535=A.I.R. 1925 P.C. 306 (P.C.). 

-S. xi 5—Parties and privies—Party bound. 

Where a lease, purporting to be of a permanent charac" 
ter, is granted by a person who, on the face of the docu¬ 
ment, confesses to have a higher status than that of a raiyat 
the grantee may invoke the doctrine of estoppel against 
the grantor and the persons claiming through liim. 

The question of invalidity of the lease may be raised 
by the landlord or a person claiming through him or by 
some one who has a permanent title, but not by the gran¬ 
tor or any one claiming through him. A.I.R. 1921 Cal. 
451 (F.B.) followed. ' 105 Ind. Cas. 290=A.I.R. 1928 
Gal. 156. 

-S. 115—Parties and privies. 

A person represented that a lady was full owner of a 
•certain property, and accepted a transfer of a portion 
•of it from her. 

Held, that he could not be allowed to deny the truth 
•of the representation in a suit between himself and the 
representatives of the lady. This is exactly the kind of 
estoppel defined in S. 115, Evidence Act. 85 Ind. Cas. 
509=12 O.L.J. 1 = 28 O.C. 8=A.I.R. 1925 Oudh 337. 

-S. 115—Parties and privies—Representative. 

Estoppel is purely personal and will not affect others 
in so far as they claim a title otherwise than through the 
person estopped primarily. 14 Cal. 401, followed. 
85 Ind. Cas. 540=A.I.R. 1925 Cal. 993. 

-S. X15—Parties and privies. 

An estoppel available to a certain person will be availa¬ 
ble to his transferees in respect of the interest transferred. 
85 Ind. Cas. 509= 12 O.L.J. 1 =28 O.C. 8 = A.I.R. 1925 
Oudh 337. • 

--S. X15—Parties and privies—Reversioners. 

No act or omission by presumptive reversioners can 
amount to estoppel against actual reversioners. 121 
Ind. Cas. 387=1929 A.L.J. 74i=A.I.R. 1930 All. 9. 

S. X15—Parties and privies. 

Probate obtained by widow on the nearest reversioner’s 
withdrawing objections — A remote reversioner can con¬ 
test proceedings and he is not estopped. 96 Ind. Cas. 
€82=30 C.W.N. 567 =A.I.R. 1926 Cal. 792. 

S. 115—Parties and privies—Third parties. 

Mere fact that son’s widows of original mortgagees lived 
in ancestral house and meddled with outstanding debts 
does not estop heirs from suing for possession of mortgaged 
land of which the widows give discharge. 122 Ind. 
Gas. 89=11 L.L.J. 219=A.I.R. 1930 Lah. 286. 

11 5 —Parties and privies—Co-sharers—Re¬ 
cognition of tenancy by one co-sharer landlord— 

1 0 j^ cr ^ at a recognition of tenancy by a co-sharer 

landlord may be effective against a third party such an 
admission nvist have been, at the time when it was made, 
against the interest or capable ol affecting the interest of 
the person making it and so recognition of a tenancy by 
a co-sharer landlord after the property has been allotted 
to another co-sharer in the collectorate partition is not 
binding upon the latter co-sharer. 120 Ind. Cas. 44= 
tz P.L.T. 99-A.I.R. 1930 Pat. 149. 


S. 115—Parties and privies—Transferee. 

Mahomrdan lady executing mortgage attested by 
her brother to raise money to meet his debts—Mortgagee 
bringing suit on mortgaged property*— Property pur¬ 
chased pending suit—Purchaser suing for cancellation of 
delivery order—Pure baser held not estopped from setting 
brother’s rights in mortgage property. 123 Ind. Cas. 
4 2= A.1.R. 1930 Mad. 5G7. 

-S. 115—Parties and privies. 

Giftbva widow—Next reversioner’s assent—A transfer 
from such reversioner is not estopped from challenging 
the gift. 71 Ind. Cas. 287=A.I.R. 1923 All. 410. 

-S. 115—Parties and privies—Two capacities. 

Anything done by a person in his representative charac¬ 
ter cannot create an estoppel on what is a personal 
claim by himself by a perfectly different arrangement. 
7 C.YV.N. 940=32 M.L.W. 4i2 = A.I.R. 1930 P.C. 249 
(P.C.). 

- S. 115—Parties and privies. 

Partition decree—Some lands, liable to be sold for 
revenue due on another estate, allotted to one party— 
Land sold in revenue sale and purchased by other party 
—Such party is not estopped from enforcing his rights. 

113 Ind. Cas. 465 = 56 Cal. 813 = 56 I.A. 74=33 C.W.N. 
289=49 C.L.J. 112 = A.I.R. 1929 P.C. 50 (P.C.). 

-S. Parties and privies. 

Admission of wakf by mulwalli does not estop him from 
claiming a share in it as heir, if wakf is void. 105 Ind. 
Cas. 647 = 55 Cal. 448 = 32 C.W.N. 248=A.t.R. 1928 
Cal. 130. 

- S. 115—Parties and privies—Under-propiretor- 

ship by estoppel. 

Act of the Deputy Commissioner, holding a person’s 
estate as manager on behalf of the Court of Wards, in des¬ 
cribing persons in possession as under-proprietors of in 
accepting rents from their mortgagees cannot create a title 
as under-proprietor by estoppel in favour of them. A.I.R. 
1924 P.C. 213, followed. 101 Ind. Cas. 8o3=A.I.R. 
1927 Oudh 538. 

-S. 115—Parties and privies. 

Release of interest a* the heir of father is not bar to a 
claim to inherit a share after the brother’s death. 
Halsbury's Laws of England, Vol. X, page 461, followed. 
83 Ind. Cas. 776 = A.I.R. 1923 Lah. 8. 

-S. X15—Parties and privies—Subsequent 

mortgagee—Representations of mortgagor. 

A subsequent mortgagee is bound by the representations 
made by the mortgagor to a prior mortgagee and is estop¬ 
ped from challenging the validity of the prior mortgage so 
far as it affects the share which was subsequently mortga¬ 
ged. 6 O.L.J. 31 = 2 U.P.L.R. (H.C.) 34=54 Ind. Cas. 
766. 

- S. 1x5—Parties and privies—Judgment-debtor 

—Execution purchaser. 

Where a Court in execution of a decree purports to sell 
property outside its territorial jurisdiction it is open to a 
subsequent purchaser in execution of a decree against the 
same judgment-debtor to question the validity of the former 
sale although the judgment-debtor himself might be estop¬ 
ped from questioning the validity of the sale. 35 Cal. 877, 

7 Cal.L.J. 644 not Foil. 22 Cal. 909 Expl. 43 Mad. 135 
= 37 M.L.J. 442 = 26 M.L.T. 271 = 11 L.W. 232=53 
Ind. Cas. 579. 

- S. 115—Parties and privies—Liability of—In¬ 
termediate arrangement between original parties. 

An estoppel can be availed of by parties and their privies 
The privy cannot be deprived of such benefit by the fac t 
that since the time the representation was made and the 
privity of estate commenced, the person to whom the 
representation was made and the person who made the 
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representation have come to an arrangement contrary to 
the representation. 5 O.L.J. 458=47 Ind. pas. 934. 

—S. 115—Parties and privies—Transferee from 
person prejudicing. 

Estoppel applies in favour of the person who is induced 
to change his position and also in favour of a transferee 
from the former. So also it works not only against the 
person making the representation but also against al 
person claiming under him by gratuitous title. 

The doctrine of estoppel is based upon the change of 
position brought about by the representation or actings 
of the person bound by estoppel. Estoppel applies not 
only in favour of the person induced to ‘ change hi* or her 
position, but of a transferee from such person and it binds 
not only the person whose representations or actings have 
created it, but all claiming under him by gratuitous title. 
45 Cal. 909=16 A.L.J. 576=35 M.L.J. 46=24 M.L.T. 
462 = 20 Bom.L.R. 851 = 28 C.L.J. 192 = 22 C.W.N. 891 
= (1918) M.W.N. 406 = 8 LAV. 163 = 5 Pat.LAV. 83 
= 45 I.A. 97=45 Ind. C. . 770 (P.C.). 

-S. 115— Parties and privies — Mortgagor and 

mortgagee—Puisne mortgagee. 

Where a son mortgaged his share of the joint 
family property to a person and after his father’s 
death mortgaged the same to another. 

Held, that the second mortgagee, a represen¬ 
tative in interest of the mortgagor, was estopped 
from challenging the validity of the first mort¬ 
gage. 36 All. 141=12 A.L.J. 123=21 Ind. 
Cas. 721. 

-S. 115— Parties and privies — Different capa¬ 
city. 

Though the representatives of a mortgagor are 
estopped from denying the mortgagee’s right still 
as mutwallis they can plead, that the property be¬ 
ing waqf, the mortgage was void. 34 All. 640— 
10 A.L.J. 278=17 Ind. Cas. 632. 

-S. 115— Parties and privies — Auction-purcha¬ 
ser bound by estoppel. 

A mortgagee who purchases the property at a 
sale in execution of his decree on the mortgage 
is bound by an estoppel that would have bound 
his mortgagor (i.e.) a mortgage on the property. 

47 Cal. 446= 30 C.L.J. 496=24 C.W.N. 269:= 
55 Ind. Cas. 189. But see 37 M.L.J. 442=53 
Ind. Cas. 579. 

-S. 115— Parties and privies — Hindu rever¬ 
sioner—Consent to alienation by widow. 

A Hindu reversioner does not claim through 
his father but directly through the last male 
owner and is not affected by any estoppel arising 
from the consent of his father to an alienation by 
the widow. Nor does the fact of hi s taking a 
gift of the property alienated, estop him from 
suing for possession. 30 C.L.J. 56=23 C W 
N. 1025=53 Ind. Cas. 654. W - 

~— S. 115 —Parties and privies—Hindu rever¬ 
sioner — Relinquishment by—Taking advantage 

from widow - Heirs estopped from disputing 
validity of transaction. K 

Where a Hindu reversioner relinquished his 
rights to a portion of the inheritance in favour cf 
the widow receiving a relinquishment from the 
wdow of all her interest in the remaining portion 
of the inheritance neither the reversioner nor any 
person claiming through him, could set un that 
the relinquishment was not binding on him and 
did not operate on a portion of the inheritance 


relinquished in favour of the widow. 47 Ind. 
Cas. 978 (Cal.). 

-S. 115—Parties and privies—Auction-pur¬ 
chaser — Decree-holder’s right to sale enures for 
the benefit of auction purchaser. 

When an auction sale cannot be questioned by 
the judgment-debtor or one claiming under him as 
against the decree-holder on the ground of estop¬ 
pel it cannot be questioned as against the auction 
purchaser also, for whose benefit the decree- 
holder’s right to sale enures. 20 C. 296 applied. 
18 M. 13' Foil. (1917) M.W.N. 88=37 Ind. 
Cas. 825. 

-S. 115 — Parties and privies — Vendor and 

vendee—Vendee estopped if vendors waive their 
right to object to sale. 

A vendee of a non-transferable occupancy hold¬ 
ing is estopped from pleading non-saleability if 
the proprietors had an opportunity to object in 
execution. 32 Ind. Cas. 757 (Cal.) 

-S. 115—Parties and privies — Execution pur¬ 
chaser—Estoppel affecting judgment debtor. 

A purchaser at an execution sale is not entitled 
to raise the question of transferability of the 
bolding and is bound by the same rule of estoppel 
as the judgment-debtor. 21 C.L.J. 441=29 
Ind. Cas. 734. 

-S. 115—Conduct — Mortgage — Parties and 

privies. 

Where a mortgagee condones defects and de¬ 
faults in the mortgage he or his representative 
cannot assail it later on those grounds. When a 
person makes another think that he recognised 
and accepted a transaction of his father and the 
latter consequently suffers liabilities, the former 
will be estopped from going back upon his recog¬ 
nition and acceptance. 3 P.R. 1915=110 P. 
W.R. 1914=215 P.L.R. 1914=25 Ind. Cas. 
480. , ... ;< 

-S. 115—Conduct — Parties — Mortgage— 

Foreclosure — Mortgagor and cultivator parties 
—Estoppel. 

In a foreclosure suit the mortgagor and the 
cultivator in possession of the property were made 
parties. The former did not appear but the latter 
proved that the mortgage debt had been satisfied. 
The mortgagee cannot allege in appeal that the 
cultivator had no interest or right to redeem as 
he intended to secure a mortgage decree against 
him also by impleading him. No decree could be 
passed against the absent mortgagor, as the re¬ 
payment of debt, was proved. 9 N.L.R. 38= 

19 Ind. Cas. 547. 

S. 115—Parties and privies—Auction purcha¬ 
ser—Execution sale. 

A purchaser at a. sale in execution steps into 
the judgment-debtor’s shoes whose right title and 
the interests lie acquired and is also bound by his 
estoppel. 16 Ind. Cas. 792 (Cal.). 

S. 115—Parties and privies—Auction purcha¬ 
ser at execution sale. 

The question of transferability of the holding 
could not be raised at the instance of the defen- 
dants who were the representatives in interest of 
the tenant and were bound by the same estoppe] 
of the judgment-debtor whose right, title and 
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interest had been purchased by them. 15 Ind. 
Cas. 718 (Cal.)i. 

-S. 115—Parties and privies—Strangers not 

affected. 

The plaintiff purchased from an occupancy 
raiyat the, holding in dispute though it was not 
transferable without the landlord’s consent. Sub¬ 
sequently the defendant purchased the same hold¬ 
ing in execution of a decree for rent obtained by 
some of the co-sharer landlords. The plaintiff 
sued for declaration of title and recovery of 
possession. 

Held, that the plaintiff got no title to the hold¬ 
ing as it was not transferable, that there could 
not be estoppel against the defendants for they 
were no party to the transaction under which the 
plaintiff claimed title, and the suit must fail. 13 

C.L.J. 479=10 Ind. Cas. 928. ' 


-S. 115—Parties and privies—Auction-purcha¬ 
ser—Transferability of holding. 

The auction purchaser of a non-transferable 
occupancy holding being a representative of the 
J.D. cannot raise the question of the transfe¬ 
rability; of the holding as it could not have been 
raised by the tenants. 10 Ind. Cas. 530 (Cal.). 

-S U5—Parties and privies—Rival claimants 

from same party—Occupancy holding — Mort¬ 
gage of. 

The question of transferability ot a non-trans- 
ferable holding does not arise between the mort¬ 
gagee purchaser of the interest of the tenant^and 
private purchaser from the same person. 15 C. 
W.N. 703=13 C.L.J. 481 = 10 Ind. Cas. 49. 


115—Parties and privies — Heirs bound. 
Where parties to the suit and others agreed in 
a previous case that, on the death of the parties 
to the agreement, the land in dispute would go to 

a shrine. 4 ; . 

Held, that a gift of her share by a female, in 
favour of one of the managers of the shrine, can¬ 
not be questioned by a person who ■ was also a 
party to the agreement and claimed a right to 
the land as donor’s heir. 46 P.L.R. 1910=8 
'Ind. Cas. 231. 

115—Parties and privies—Father and son. 
The sons are estopped from urging against their 
father's admission in a previous suit to set aside 
the sale in question and are not entitled to get the 
sale set aside if nearly the whole of the considera¬ 
tion is for necessity. 157 P.W.R. 1909 = 4 Ind. 
Cas. 1017. . . 

.S . 115—Parties and privies — Execution sale 

Purchaser — Liability of. 

A mortgagor is estopped from denying the title 
of his mortgagee. A purchaser at a private or at 
an execution sale is as much bound by this rule 
of estoppel as the mortgagor himself but can¬ 
not urge any objection which is personal to the 
mortgagor. 22 C. 907, Foil. 10 C.L.J. 150= 
1 Ind. Cas. 264. 

-S. 115—Parties and privies — Hindu father 

and sons—Dismissal of a suit to declare that a 
mortgage was discharged — Subsequent suit by 
mortgagee on the mortgage—Sons of plaintiff in 
the prior suit not estopped from setting up a 
plea of discharge. 

A mortgagor filed a suit to declare that the 


mortgage had been discharged and it was dis¬ 
missed; in a subsequent suit by the mortgagee 
against the sons of the mortgagor to enforce the 
mortgage the sons pleaded discharge. 

Held, that they were not estopped from putting 
forth their plea since there was nothing to show 
that the prior suit by their father was filed by him 
in a representative capacity. (1910) M. W. N. 
401=8 M.L.T. 20-4=20 M.L.J. 852=7 Ind. 
Cas. 341. 

-S. 115—Parties and privies — Reversioners. 

The assent of one reversioner to a sale by a 
widow does not bind another reve.sioner, since 
the latter claims title from the deceased husband 
and not from the previous reversioner. 

An estoppel against a Hindu reversioner is not 
binding on his sons who claim the estate on the 
death of the widow. The sons claim from the 
last male owner and not from the.r father. 36 
Cal. 780=6 A.L.J. 567 = 10 C.L.J. 58=13 C. 
W.N. 920=5 M.L.T. 423=11 Bom. L. R. 833= 
19 M.L.J. 548=93 P.R. 1909=146 P.W.R. 
1909= 68 P.L.R. 1910=36 I.A. 103=3 Ind. 
Cns. 382 (P.C.). 

39. Pleadings. 

-S. 115 —Pleadings—Wife making statement 

that house in which her husband lived belonged to 
his mother—If estopped subsequently from set¬ 
ting up her husband as owner of house. 

A husband brought a suit against his wife for 
restitution of conjugal rights. The wife, in her 
written statement, stated that her husband s 
mother had asked him to leave her (mother’s) 
house: 

Held, that the wife was not by these statements 
estopped from setting up her husband as the 
owner of the house. Nevertheless having made 
them it was a weakness in her case if she did 
not go into the witness box to explain what had 
caused her to change her opinion as to the owner¬ 
ship of the house. A.I.R. 1940 Mad. 161=50 
M.L.W. 815 = 1939 M.W.N. 1237=1.L.R. 
(1940) Mad. 329=189 Ind. Cas. 722. 

-S. 115—Pleadings. 

A woman cannot file a suit on the basis of her 
own chastity and her husband’s misconduct and, 
when she is proved to be unchaste and her hus¬ 
band’s conduct is found to be irreproachable, fall 
back upon a plea of infidelity and subsequent re¬ 
formation which has never been advanced and is 
not supported by the necessary evidence. A.I.R. 
1939 Mad. 788=50 M.L.W. 200=1939 M.W.N. 
831 = (1939)' 2 M.L.J. 294=186 Ind'. Cas. 444. 
-S. 115—Pleadings—Plaintiff allowing oppo¬ 
site party to proceed on footing he was suing in 
representative capacity — Contending in subse¬ 
quent suit it was not so. 

Where, having allowed the defendant to pro¬ 
ceed with the suit on the footing that he was 
suing him in a representative capacity, and having 
taken the chance of a decree in his favour in three 
Courts, clear estoppel arises against the plaintiff 
to prevent him from contending later on in a sub¬ 
sequent suit that the opposite party was not re¬ 
presented in his own previous suit, there can be 
no stronger case of an absolute waiver or election 
or of oonduct rendering it wholly inequitable to 
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permit him subsequently to resile from the posi¬ 
tion he previously adopted. A.I.R'. 1937 Bom. 
238—39 Bom. L. R. 130=1. L.R. (1937) Bom. 
326=169 Ind. Cas. 934. 

:- s - 113—Pleadings—Judgment-debtor object¬ 

ing to execution on the ground that the property is 
ancestral—Subsequent suit for possession by judg¬ 
ment-debtor against the decree-holder on the 
ground that the property sold was not ancestral. 

Where in the execution proceedings, the decree- 
holders applied for the sale of the property as non- 
ancestral, the judgment-debtors made an applica¬ 
tion stating that the property attached was the 
ancestral property of the judgment-debtors from 
generation to generation and an inquiry was made 
from the Collector and it was reported that the 
property was ancestral and accordingly, the Civil 
Court found that the shares in question were an¬ 
cestral property and directed the Collector to sell 
these shares as ancestral property: 

Held, that there was estoppel on the questioi. 
as to whether the property was ancestral and that 
the judgment-debtors were estopped from pleading 
in a subsequent suit for possession that the pro¬ 
perty was not ancestral. A.I.R. 1934 All 430 
= 3 A.W.R. 718=150 Ind. Cas. 141. 

T~ S * . 1 , 15 T Pleadings —Allegation of possession 
after widow s death—Finding that there was no 
such possession—Plaintiffs, if can take their stand 
on such finding: 

, Hel f . that il was not open to turn round ana 
take their stand on that finding. AIR 1014 

Cal. 617=38 C.W.N. 539=151 Ind. Cas 630 

-S. 115—Pleadings. 

A party cannot plead an antecedent debt and 
acknowledgment, and then complain of gross ir¬ 
regularity, because he is not given a decree upon a 
promissory note. A.I.R. 1934 Mad 500—1014 

M c W N. 474=66 M.L.J. 703=39 M.L.W 582 
—57 Mad. 783 = 151 Ind. Cas. 241. 

-S. 115—Pleadings—Change of 

Where the plaint allegation was that the posi¬ 
tion of K under a certain award was that of a 
trustee for the plaintiff but in appeal the plaintiff's 
counse urged that K had only a life-interest in th~ 

Pr wfi r i y . Ut the other legations were stuck to 
Held, that that plaintiff did not change her cas^ 

so completely as to be estopped from urging what 

were the pos.t.ons of the respective parties unde • 
the award. 78 Ind. Cas 633 — 5 T p a 
276=A. I. R. 1924 All. 862 L * R ‘ A ’ C,v - 

^ ns-pieadittg - Nature of-Scope of the, 

The word 'estoppel' is not infrequently used t-, 
cover transactions to which it hac ™ 7 USCd t0 

plication. In its essence i, means thatT" ^ 
estopped has by his words or condiw he P3rty 
himself from asserting the true fact.; on w?? 1 ? 

—S. 115—Pleading—Nature of ple a * '’ 

. 5 es Judicata differs from estonnel a ♦ 
judicata ousts the jurisdiction of the Court^h? 


say the same thing twice over. 36 Bom. 283=13 
Bom.L.R. 950=12 Ind. Cas. 535. 

-S. 115—Pleading—Plea of to be proved by 

production of the pleadings. 

A plaintiff who wants to show that defendants 
are estopped from raising a certain plea by reason 
of their pleadings in a previous suit between the 
parties cannot do so by merely producing a copy 
of the Court’s judgment in the previous suit con¬ 
taining a summary of the pleadings in that suit, 
but must produce the written statement filed bv 
the defendants in that suit. 47 Ind. Cas 98 c 
(Cal.). 

—!S. 115—Pleading—Onus of proving. 

The onus of proving an estoppel is upon the 
person pleading it. 46 Ind. Cas. 474 (Cal.). 
-S. 115—Pleading of. 1 

Estoppel under S 115 is a rule of pleading 
based on the principle that where a man has in- 
duced another by his representation to alter his 

?°? lt i on k canr ? ot turn round and say that he is 

N 679 = 60 Ld C r aT«5 tati0n - (192 °> M ' W ' 


—S. 115—Pleading — Plea to be raised at the 

A question of estoppel can only be raised by 
pleading and where no facts which would enable 
a Lourt to come to a conclusion whether the prin- 

suh e hi eS i PPC , IS ° r is not applicable to the 
ri „'2T bee " pla , ced before 't. the Court will 
(PatV g ° mt ° the matter - 52 Ind. Cas. 739 

T S ’ 1 . 1 ^ _ ? leading—E:ements necessary, 
ti J°' estab,lsh estoppel the defendant must show 
,h" th' a?, sen . tat,on was made by the plaintiff and 
has actmg upon that representation 

Ind. 857 15 pos,tion ' 3 Pat-L.W. 218=43 
S . 1 15—Pleading—Proof. 

A person invoking the plea of estoppel must 
clearly plead Precise facts which led him to believe 
k at h} f transferor was the real owner and must 
S ° W i^ e rP r ^ c ’ S€ nature of the enquiries he relied 

P ;-?- 1918=45 P-L.R. 1918=33 P.W. 
R. 1918=43 Ind. Cas. 556. 

^—Pleadings—Blowing hot and cold. 

Held, that the defendants to the suit; who plead- 
e that the plaintiff could not proceed in execii- 
lon of a prior decree for delivery of possession of 
_ _ __ . a prior application dismissed, 

cannot in defence to a suit instituted on the 
strength of the order plead S. 244 as a bar; and 
it matters nothing that the suit as framed wa* 
not exactly the suit suggested by the plea of tr.e 
defendants. 17 M.L.J. 314 . 

S. 115—Pleadings—Preemption—Re-sale of 
property claimed by pre-emptor— Second purcha¬ 
ser impleaded in pre-emptor’s suit and issues, de¬ 
termined as to his rights-Lis pendens. 

After the filing of a suit for pre-emption, but 
netore service of summonses, the heirs of the ven¬ 
dee re sold the property claimed. The plaintiff 
impleaded the new vendee in his suit and amended 
ms pJaint raising fresh issues as against the de¬ 
fendant so added, and the added defendant also 
med a written statement. The issues raised be¬ 
tween the plaintiff and the added defendant were 
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heard and ultimately decided against the plaintiff 
in the lower appellate Court. Held, that the 
plaintiff could not, after himself causing the se¬ 
cond vendee to be added as a party and issues to 
be decided as to his rights, still plead in bar of 
the claim put forward by that defendant the doc¬ 
trine of lis pendens. 1905 A. W. N. 94=27 A. 
544=2 A.L.J. 428 (F.B.). See also 1901 A. 
W.N. 207=24 A. 160. 

- S. 115 —Pleadings — Suit for possession of 

lands as owners—Withdrawal with liberty to bring 
fresh suit—Second suit to establish a right of ease¬ 
ment. 

The fact that in a previous suit withdrawn with 
leave to bring a fresh one plaintiff had claimed 
possession as owner does not preclude him from 
claiming' in the second a right of easement only. 
1905 A.W.N. 18=2 A.L.J. 59. 

40. Plea under. 

-S. 115—Plea under. 

Plea of estoppel raised in written statement— 
Issue framed but not pressed in the trial Court: 

Held, that the defendant was not entitled to 
raise the question of estoppel in appeal. A.I.R. 
1942 Cal. 586=46 C.W.N. 1022=1.L.R. (1945) 
1 Cal. 128=203 Ind. Ind. Cas. 630. 

-S. 115—Plea under. 

S. 41, Transfer of Property Act, is a statutory 
application of law of estoppel which is enacted in 
S. 115, Evidence Act. If, therefore, the facts 
satisfy either of these sections, there is an estop¬ 
pel and it is not necessary to detail in pleadings 
the ingredients of S. 41 as such. 1942 N.L.J. 
405. 

-S. 115—Plea under—It cannot be allowed to 

be raised for first time in appeal. 

In order to avail of the doctrine of estoppel, 
estoppel must be pleaded at the trial so that the 
parties may be able to show that there is no room 
for the applicability of the doctrine of estoppel in 
the particular case. Where the party has not 
pleaded estoppel in the trial Court, the Court 
should not allow the question of estoppel to be 
raised for the first time in appeal. A.I.R. 1942, 
Pat. 71=22 P.L.T. 821 = 196 Ind. Cas. 849=8 
B.R. 127. 

-S. 115—Plea under. 

In order to establish a plea of estoppel, it is 
essential to plead representations on the part of 
the other side, action on the part of the appellants 
on the footing of those representations and detri¬ 
ment to them thereby. A.I.R. 1940 Bom. 330 = 
42 Bom; L.R. 564=1.L.R. (1940) Bom. 562= 
" 191 Ind. Cas. 129. 

—-S. 115—-Plea under—Plea of, not taken in 
plaint and not disclosed in evidence—Whether can 
be entertained in second appeal. 

Where no case of estoppel was made out in the 
plaint or disclosed by the evidence, the plaint con¬ 
taining no allegation- that the party had, by his 
representations, declarations, acts or omissions led 
the plaintiff to believe that the state of affairs was 
different from the real state of affairs, it is too late 
in second appeal for the plaintiff’s plea of estop¬ 
pel to be entertained. A.I.R. 1940 Pat. 480= 
186 Ind. Cas. 793=6 B.R. 395. 


- S. 115—Plea under—Plea, if can be raised for 

the first time in second appeal. 

It is too late to set up a new case of estoppel ju 
second appeal when such a case was not set up in 
tlie written statement and no issue was framed on 
the point. A.I.R. 1939 All. 194=1938 A.L.J. 
1238=1939 A.W.R. 141 = 180 Ind. Cas. 621. 

- S. 115—Plea under—Point of estoppel based 

on facts and findings of lower Appellate Court, if 
can be raised for the first time in second appeal 

Question ot estoppel raised for the first time in 
second appeal can be entertained, if it is based on 
the facts on record and urged on the footing of 
the findings of the lower Appellate Court. A.l. 
R. 1938 Lah. 558=40 P.L.R. 848=178 Ind. Cas. 
436. 

-S. 115—Plea under. 

Where the purchaser had derived title from the 
mortgagor at a Court sale in execution of a decree 
for interest due on the mortgage-deed: 

Held, that it was not open to him to say that 
this very mortgage deed was without considera¬ 
tion. A.I.R. 1938 Lah. 463=40 P.L.R. 315 & 
709=181 Ind. Cas. 505. 

-S. 115—Plea under. 

A statement to ground an estoppel must be clear 
and unambiguous. A.I.R. 1935 P.C. 79=^935 
M.W.N. 442=1935 O.W.N. 599=1935 A.L.J. 
593=41 M.L.W. 764=39 C.W.N. 657=37 P.L. 
R. 323=13 Rang. 256=61 C.L.J. 239=68 M.L. 
J. 725=62 I.A. 100=37 Bom.L.R. 544=1935 A. 
W.R. 630=1 B.R. 463=155 Ind. Cas. 1 (P. 
C.). 

-S. 115—Plea under. 

A plea of estoppel depends for its decision very 
largely upon the facts of each case. Where,, 
therefore, no issue of estoppel was raised in the 
suit and no reference to it was made in the judg¬ 
ments of the lower Courts, it cannot be allowed 
to be raised for the firsst time in the second ap¬ 
peal. A.I.R. 1935 Mad. 725. 

-S. 115—Plea under—Plea of estoppel must be 

substantiated. 

Per Sulaiman, C. J. and Mukerji; J. (Thom,. 
J. contra.)—The plea of estoppel, specially where 
that plea seeks to disqualify a person from seek¬ 
ing his remedy in a Court of justice must be sub¬ 
stantiated clearly. 

The first Revenue Court decided the question of 
mutation against the appellant, and in appeal to 
the Collector, the appellant put in an application 
stating that if the respondent would swear by Holy 
Quran that according to Muhammadan Law the 
appellant is not the holder of right, judgment may 
be given against him who shall not seek remedy 
anywhere. Thereupon the respondent accepted 
the offer saying that he purchased the property 
with his own money and the purchase was fictitious 
in the name of the deceased, his wife; and that he 
did not know the relationship between the deceased 
and the appellant. Judgment was passed against 
the appellant who did not take the matter before 
the Commissioner or the Board of Revenue but 
filed a civil suit: 

Held, that the offer of an oath did not ask whe¬ 
ther the deceased was the owner or not; what was 
asked, was to c .tate whether the appellant was the 
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lawful heir of the deceased under the Muhamma¬ 
dan Law, or not. The respondent never accepted 
the offer inasmuch as he did not state whether 
the appellant was the heir of the deceased. Con¬ 
sequently, the appellant was not estopped from 
making the claim in the Civil Court. All that the 
appellant undertook to do was that he would not 
go in appeal to the Commissioner or the Revenue 
Board. The respondent was precluded from 
pleading “estoppel” against the appellants. A.J. 
R. 1934 All. 300=1934 A.L.J. 92=3 A.W.R. 
.362=151 Ind. Cas. 793=18 R.D. 181. 

-S. 115—Plea under—Conditions for operation 

—Plea—Whether can be raised for the first time 
in second appeal. 

In order to sustain a plea of estoppel, which is 
not a pure question of law but a mixed one of fact 
and law, there should be distinct pleadings by 
the defendants stating the facts on which an es¬ 
toppel can be founded. A contention on the point 
of estoppel cannot be raised for the first time in 
sesond appeal. A.I.R. 1934 Nag. 51 = 16 N.L. 
J. 248=149 Ind. Cas. 1031. 

-S. 115—Plea under—Nature of plea. 

The plea of estoppel ordinarily rests on a ques¬ 
tion of fact, namely, whether the persons sought 
to be estopped intentionally caused or permitted 
another person to believe a thing to be true and 
to act upon such belief and in general, the person 
pleading estoppel has to establish that in conse¬ 
quence of tne representation or conduct of the per¬ 
son against whom estoppel is pleaded, he was in¬ 
duced to act in a particular manner. A.I R 1931 
All. 689=1931 A.L.J. 653=53 All. 747=136 Jnd 
Cas. 353. 

- S. 115—Plea under. 

Defence of estoppel can always be taken if if 
is warranted by the facts proved or admitted even 
if those facts have not been specificallv pleaded 
125 Ind. 365=8 Rang. 223=A.I.R. 1930 Rang 
26x 

-S. 115—Plea under. 

Where plea of estoppel is not set up in the plead¬ 
ings or issues it cannot be availed of later, because 
estoppel is eminently a matter of pleadings. 119 
Ind. Cas. 152=A.I.R. 1929 Mad. 467. 

-S. 115—Plea under—-To whom available. 

Only the person to whom the representation 
was made or for whom it was designed can avail 
himself of it. If however, the declaration was 
intended to be general, then, it seems that one who 
did not hear it, but to whom it was made known 
directly afterwards or within the time to be allow¬ 
ed for acting upon it, may act upon it. 

A declaration in the sale proclamation by the 
decree-holder that the property advertised for sale 
is not subject to any encumbrance does not act 's 
estoppel as against him in favour of a purchaser of 
the property privately from the judgment-debtor 
and not in auction sale to which the Drorhm.n.n 
related: Case law discussed. 97 j n( i /- 
A.I.R. 1927 Cal. 34. ’ as ‘ 625=8 

-S. 115—-Plea under. 

The role of estoppel is a rule of evidence and 

ouRht to be Pleaded w,th sufficient clearness. 61 
Tnd. Cas. 807=2 P.L.T 556—6 P t t ov? 
A.I.R. 1921 Pat. 166 LJ ' 273= 


■S. 115—Plea under—Nature of. 


Per Kemp, A.J.C.—Estoppel being a rule of 
evidence is not proper to be set out in a piaint 
which should confine itself to facts. It is a rule 
of evidence and not a cause of action. 83 Ind 
Cas. 360=16 S.L.R. 207=A.I.R. 1921 Sind 159 
(F.B.). 

41. Pre-emption. 

•S. 115—Pre-emption—Proceedings under S. 


26-F, Beng. Ten. Act—Sale-deed mentioning cer 
tain persons as landlords — Transferee allowing 
such recitation—Such persons seeking pre-emption 
— Transferee cannot subsequently contend that 
idol is landlord and applicant is shebait — Non¬ 
disclosure of true facts in sale-deed, specially when 
the applicants themselves were in doubt, amounted 
to fraudulent concealment. A.I.R. 1937 Cal 577 
=41 C.W.N. 1185=173 Ind. Cas. 686. 

-S. 115—Pre-emption—Proceedings under S. 

26-F, Beng. Ten. Act. Deed of transfer and no¬ 
tice of transfer mentioning applicant landlord as 
sole landlord — Transferee is not estopped from 
raising the plea that there are other co-sharers. 
163 Ind. Cas. 696=39 C.W.N. 862. 

-S. 115—Pre-emption—Execution of sale-deed 

by Court under decree for specific performance— 
Decree against subsequent transferee—Fresh suit 
hy transferee for pre-emption; 

Held, right to pre-emption accrued due only on 
the date when the Court executed the sale-deed, 
and question of right of pre-emption was not res 
judicata. There was no constructive estoppel. 
A.I.R. 1932 All. 694=139 Ind. Cas. 714. 

- S. 115—Pre-emption. 

The mere fact that a co-pre-emptor is found to 
have acquiesced in a sale before the suit and is 
consequently estopped from pre-empting does not 
disqualify the other pre-emptor who has not ac¬ 
quiesced in the same way inasmuch as estoppel 
under S. 115, Evidence Act merely operates as a 
bar to the suit and does not necessarily distinguish 
the right. A.I.R. 1931 All. 216=1931 A.L.J. 
204=131 IncJ. Cas. 681. 

--S. 1 15—Pre-emption. 

. Successful pre-emptor dying — Vendor succeed¬ 
ing as legal representative of pre-emptor—Vendor 
' s not estopped from taking benefit of decree. 

1930 A.L.J. 369=A.I.R. 1930 All. 220. 

S. 115—Pre-emption—Consent to a transfer— 
Effect. 

By consenting to a transfer a person disqualifies 
himself from pre-empting and loses his right of 
pre-emption altogether. He is then estopped not 
only as against the vendor and the vendee but also 
against a rival pre-emptor. 117 Ind. Cas. 345= 
1929 A.L.J. 935=A.I.R. 1929 All. 589. 

S. 115—Pre-emption—Co-sharer — Refusal to 

purchase— Effect. r 

A co-sharer intended to sell his share. Other 
co-sharer refused to purchase the share, on the 
ground that he had no money to make the pur¬ 
chase, but .without showing his intention to re- 
s ^ rve , h'f right to pre-empt subsequently, a nd 

t ereby induced the vendee to purchase the s^arj 
on the blief that this other co-sharer had waived 
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his right to pre-empt. In a suit for pre-emption 
by the other co-sharer. 

Held, that there was absolute refusal to pur¬ 
chase the share and he would now be estopped 
from going behind his refusal and claiming a right 
to pre-empt although no notice was given under S. 
14, Agra Pre-emption Act: 6 All. 463; 27 All. 670 
and 5 A.L.J. 331, Not appr.; A.I.R. 1926 All. 
467, Rel. on. 121 Ind. Cas. 241 = 1929 A.L.J. 
665=51 All. 820= A.I.R. 1929 All. 531. 


-S. 115—Pre-emption. 

Party consenting to sale to vendee cannot pre¬ 
empt—Taking active part in collecting money and 
in effecting registration amounts to acquiescence. 
79 Ind. Cas. 132=A.I.R. 1925 Lah. 57. 

-S. 115—Pre-emption. 

Accepting money from the vendee in satisfaction 
of mortgage does not estop mortgagee from pre¬ 
empting. 69 Ind. Cas. 648=A.I.R. 1924 Lah. 
159. 


-S. 115—Pre-emption—Appeal. 

Withdrawal by the vendee of the money paid in 
the lower Court under its decree by the pre- 
emptor does not debar the .vendee from appealing 
against that decree: 16 P.R. 1907; 83 P.R. 1912 
and A.I.R. 1926 All. 661, Foil.; 82 P.R. 1868, 
Overruled. Ill Ind. Cas. 814=A. I. R. 1929 
Lah. 137. 

—[-S. 115—Pre-emption — Pre-emptor party to 
suit by village landlords challenging sale to be pre¬ 
empted—Sale confirmed by compromise decree— 
Right of pre-emption cannot be exercised. 110 
Ind. Cas. 1 = 10 Lah. 75=55 I.A. 266=48 C.L. 
J. 158=33 C.W.N. 90=30 P.L.R. 1=A.I.R. 
1928 P.C. 190 (P.C.). 

-S. 115—Pre-emption. 

The Mukhtar-am of the vendor, who took part 
in the proceedings relating to the sale and sub¬ 
sequently purchased part of the property sold to 
the vendee, on account of his having taken part 
in the negotiation relating to the sale is not es¬ 
topped from resisting the plaintiffs' claim, of whom 
he is co-sharer and with whom he is on equal foot¬ 
ing and who as such have no preferential right as 
against him, and so he is entitled to say that as 
the property has now come into his hands, he being 
a co-sharer of the plaintiffs, they have no prefer¬ 
ence over him. 29 All. 125, Foil. 108 Ind. Cas. 
157=26 A.L.J. 89. 


•S. 115—Pre-emption. 

The applicability of the rule of estoppel by ac¬ 
quiescence in cases of pre-emption in the Province 
of Oudh cannot be questioned. 22 O.C. 323; 10 
° 25 7; 5 O.C. 395 and 1 O.C. 254, Foil. 

d * Cas - 640=29 O.C. 327=13 O.L.J. 212 

-4 O.W.N. 356=1 Luck. 68=A.I.R. 1927 Oudh 
00 . 

S. 115—-Pre-emption. 

Where the vendor has offered property to the 
pre-emptor at a price higher than that ultimately 
accepted by him from vendee the pre-emptor is 
not estopped from asserting his right by reason of 
his refusalto buy the property. 92 Ind. Cas. 258 

Lah 10 ' 559= 26 P.L-R. 835=A.I.R. 1926 

S. 115—Pre-emption. 

f P!L rson t0 whom a notice has been given 
c effect that a property is going to be sold 
i 11 ° his refusal to purchase cannot 

„ ft a < J W ^' a ^ ter the sale has been made after his 

rflUr r ° tUrn round and scek t0 enforce his 
right ° f pre-emption through the Court. The 

C ° f est °PP el applies to all sorts of cases 
including pre-emption cases. 87 Ind. Cas. 414= 
6 L.R.A. Civ. 300-A.I.R. 1925 All. 645. 

8 —F. Y. D .—51 


-S. 115—Pre-emption-Refusal of offer. 

1 lie refusal of a pre-emptor when property was 
offered to him before sale according to a Wajib- 
ul-arz clause operates as estoppel. 17 A.L.J. 290 
= 50 Ind. Cas. 126. 

-S. 115—Conduct—Pre-emption. 

A pre-emptor cannot claim pre-emption when 
the vendee purchases the same at the pre-emptor’s 
request. 205 P.L.R. 1910=8 Ind. Cas. 780. 

42. Proof of. 

-S. 115—Proof of—Mode of proving. 

Ordinarily where a plaintiff wants to show that 
the defendants are estopped from raising a cer¬ 
tain plea by reason of their attitude in a previous 
suit between the parties, he should not be per¬ 
mitted to do so by merely producing a copy of 
the judgment in the earlier suit which might con¬ 
tain the summary of the pleadings in that suit, 
but the plaintiff must produce the written state¬ 
ment filed by the defendants in that suit in order 
to give the Court, where the plea of estoppel is 
raised, a full and clear idea of the attitude adopt¬ 
ed by the defendants. A.I.R. 1942 All. 122= 
1941 A.L.J. 721 = 1.L.R. (1942) All. 103= 
1941 A.W.R.H.C. 379=199 Ind. Cas. 190 
-S. 115—Proof of. 

There must be evidence of representation to 
base a claim on estoppel. A.I.R. 1940 Pat. 620 
= 188 Ind. Cas. 417=6 B.R. 688 . 

- S. 115—Proof of—Acting on representation— 

Representation due to mistake — Transfer of 
Property Act (4 of 1882), S. 52. 

Where, in a suit, the defendant pleads that the 
plaintiff is estopped by his representations and the 
suit is not, therefore, maintainable; the plaintiff is 
not precluded from showing that the representa¬ 
tion was due to a mistake and that it cannot ope¬ 
rate as an estoppel, unless and until the defen¬ 
dant is able to establish that he had acted on that 
representation and his position had been preju¬ 
diced. 

T brought a suit against J for recovery or icaac 
money. The defendant pleaded that T had re¬ 
presented to him that C had half share in the pro¬ 
perty, the subject-matter of the lease and that on 
such representation, he paid half the lease money 
to C and took a mortgage of his half share from 
C. It was, therefore; contended that the plain-, 
tiff was estopped from denying his title as mort¬ 
gagee and that he was bound by his mortgage. 
It was found that J took his mortgage from C 
after repudiation by T of C's title to the properly 
and after the institution of the suit by T against 
C for declaration of his title .to the property 
To this suit, J was also made a party: 

Held, that even if T was aware of the fact that 
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the title of his mortgagor C was in dispute, he 
took the mortgage from C. The mortgage was 
consequently affected by lis pendens and T could 
not be held bound by it. A.I.R. 1938 Lah. 448 
= 40 P.L.R. 763 = 181 Ind. Cas. 400. 

-S. 115—Proof of—No evidence to show inten¬ 
tional representation or omission. 

Where there is no evidence to show that there 
was any intentional representation or omission by 
the plaintiff which led the defendants transferees 
t© change their position, the elements necessary 
to attract the application of S. 115 are altogether 
wanting. A.I.R. 1936 Oudh 87=1935 O.W.N. 
1376=159 Ind. Cas. 780. 

-S. 115—Proof of—Estoppel in pais. 

Estoppel in pais is a rule of evidence, and the 
circumstances giving rise to an estoppel may be 
proved by evidence of any kind. A.I.R. 1935 
Rang. 279=158 Ind. Cas. 492. 

■ ■ S. 115—Proof of — Suit for demolition—Ne¬ 
cessary finding—Principles applicable. 

Where a plaintiff sued to recover possession of 
land by removal of constructions made thereon 
by the defendants. 

Held, that it was not sufficient to debar the 
plaintiff from success, that he merely sat still and 
allowed the constructions to come into existence. 
There should be a distinct finding, first, whether 
they were twelve years from attempting to estab¬ 
lish that they were the heirs of G. (1908) 5 A. 
L.J. 701=18 M.L.J. 424=8 C.L.J. 447=10 
Bom.L.R. 1088=13 C.W.N. 1=35 I.A. 166= 
1 Ind. Cas. 175=11 O.C. 362=4 M.L.T. 380= 
30 A. 510 (P.C.). 

43. Questions of law. 


■S. 115—Question of law. 

See also EVIDENCE ACT, S. 1 IS—ADMIS¬ 
SION. 

Although a question of estoppel may be said to 
be a point of law, yet; when it is a point of law 
to which the answer appears quite evident, e.g.; 
whether the registration of a firm estops the in¬ 
come-tax authorities from making further inquiry 
into identity of person actually receiving profits 
in the share of a partner and assessing them, the 
High Court will decline to direct the Income- 
tax Commissioner to make a reference to it on 
that point. A.I.R. 1943 Sind 64=1 t R 
(1942) Kar. 541=206 Ind. Cas. 34 (D.B,)'. 

1 - -S. 115—Questions of law. 

There cannot be estoppel against a statute and 
the doctrine of approbate and reprobate also can¬ 
not apply. It applies only to the conduct of the 
parties, and the conduct of the parties is imma¬ 
terial when the question of the legality of a docu¬ 
ment is concerned. Before effect can be given 
to an award by execution proceedings, there must 
be a judgment according to the award and a 
decree following thereon. A.I.R. 1939 Bom 
114=41 Bom.L.R. 170=181 Ind. Cas. 608. 
—S. 115—Questions of law. 

Estoppel is not a pure question of law. Certain 
necessary facts have got to be found out in order 
to enable the Court to apply the doctrine of eston- 
pel. A.I.R. 1936 Cal. 181=61 C.L J 75-16? 
Tttd. Cas. 290. 


-S. 115—Questions of law — Representations 

on matters of law. 

There can be no estoppel whether express or 
implied to a person who knew all the facts and 
there would not be. any estoppel on representa¬ 
tion on matters of law. A.I.R. 1955 Mad. 
404=1935 M.W.N. 267=41 M.L.W. 364=164 
Ind. Cas. 353. 

-S. 115—Questions of law — Admission by 

Pleader. 

A 11 admission or concession on the part of a 
Pleader on a pure question of law will not estop 
the party from questioning it in appeal or revi¬ 
sion. A.I.R. 1932 Mad. 409=35 M.L.W. 393 
= 138 Ind. Cas. 88. 

-S. 115—Questions of law — Construction of 

document—No estoppel. 

The question of the proper construction to be 
placed on a deed is a question of law and there 
can be no estoppel by a pleading of law inasmuch 
as the other side must be presumed to know what 
the law is. A.I.R. 1931 Oudh 133=7 O.W.N. 
1052=6 Luck. 382=129 Ind. Cas. 163. 

- S. 115 — Question of law. 

Applicability of a case cited is a pure question 
of law and no question of estoppel arises. 114 
Ind. Cas. 479=7 Pat. 85 = 10 P.L.T. 399=A. 
I.R. 1929 Pat. 32. 

-S. 115—Question of law. 

There cannot be any estoppel on a point of law 
going to the jurisdiction of the Court. A.I.R. 
1928 Lah. 802. 

-S. 115—Question of law — Construction of 

document. 

Per Ashworth, A.J.C.—The question of .the 

proper construction to be placed on a deed is a 

question of law and there can be no estoppel by 

a pleading of law inasmuch as the other side 

must be presumed to know what the law is. 77 

Ind. Cas. 310=25 O.C. 349=A.I.R. 1923 Oudli 
123. 

44. Recitals. ? 

•-S. 115—Recitals. 

Although there is no estoppel against a statute 
a party to a document may be estopped from put¬ 
ting forward the fact that he was or was not an 
occupancy tenant. A.I.R. 1943 Pat. 386=22 
Pat. 532=24 P.L.T. 418=9 Cut.L.T. 67=10 
B.R. 156=209 Ind. Cas. 438. 

-S. 115—Recitals. 

Where in inam title-deed, certain acres of land 
is stated as wet and rest as dry, there is nothing 
like estoppel which prevents the inamdar from 
showing his exact rights. A.I.R. 1939 Mad. 
475=1939 M.W.N. 73 = 184 Ind. Cas. 447. 

■-S. 115—Recitals—Donor and donee. 

Where a gift deed itself recites that the donor 
had given up possession of all his properties t0 
the donee, such a recital is binding on his heirs. 
A.I.R. 1939 Sind 9=I.L.R. (1939) Kar. 348= 
179 Ind. Cas. 252. ' /-JJ|g 

7 -S. 115—Recitals—Executant neither blind not 

illiterate—Plea of non est factum —Binding nature 
of deed. Jj 

In a case where the person executing the dec 
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is neither blind nor illiterate, where no fraudu¬ 
lent misrepresentation is made to him, where he 
has ample opportunity of reading the deed and 
such knowledge of its purport that the plea of non 
est factum is not open to him, it is quite immate¬ 
rial whether he reads the deed or not. He is bound 
by the deed because it operates as a conclusive 
bar against him. This is equally true (apart from 
fraud) in equity as at law except in those special 
cases where there is an equitable ground for set¬ 
ting aside or rectifying the deed. A.I.R. 1938 

P.r. 103=1939 M.W.N. 85=182 Ind. Cas. 419 
(P.C.). 

“—S. 115—Recitals—Recitals in deeds, how far 
binding on heirs. 

Even in cases where the defendant is the heir- 
at-law of the obligor and, as such, bound by the 
recitals contained in the document executed by its 
predecessor, the Court will, in valuing the evi¬ 
dence, be justified in taking into account the fact 
that the defendant was not himself a party to the 
transaction and the plaintiff and those opposed to 
the plaintiff are thus placed in a position of ad¬ 
vantage and the disparity arising from this cir¬ 
cumstance becomes all the greater when the de¬ 
fendants are minors. A.I.R. 1937 Mad. 182= 
1936 M.W.N. 1167=44 M.L.W. 784=(1937) 1 

M.LJ. 543=1.L.R. (1937) Mad. 299=167 Ind. 
Cas. 819. 

" S. 115—Recitals—Sale-deed—Recitation found 
incorrect. 

Where in a sale-deed in respect of a jagir plot 
there is a recital to the effect that the vendor has 
no more jagir land but it is found that he has 
more than one such plot, the recital being only a 
statement of fact not amounting to transfer, does 
not estop the vendor unless the vendees have 
changed their position in any way by such recital. 
A.LR. 1937 Pat. 598=4 B.R. 62=171 Ind. Cas. 

S. 115—Recitals — Sale kobala not reciting 
nxity of rent—Question of estoppel, whether arises 
against purchaser. 

1 V Y, here * * n P re ' em ption proceedings, when the 
landlord wante.d to exercise his right of pre-emp- 
ion, an objection that the tenancy was at a fixed 
rate of rent is allowed, leaving open the question 
of status of the tenant, the fact that in the kobala 
y which the purchaser purchased the holding, 
e [ e was . no mention of the fixity of rent and 

1 r ir ki pnce was at *be t ‘ me registration 

of kobala, does not give rise to any estoppel 
against purchaser in a suit by the latter for a de¬ 
claration that he was a fixed rate tenant of the 
holdmg Ss. 26-D and 26-F, Bengal Tenancy 

Act have no application. A.I.R. 1936 Cal. 582 
= 167 Ind. Cas. 596. 

• ^^^"“Recitals—Railway Company accept¬ 

ing goods for carrying—Bill of lading mentioning 
goods received in good condition”—Goods found 

damaged before being taken into custody by com¬ 
pany: * 

. Held » thc dwwe in the bill of lading “received 

lL| 0 ?; d vr* ndl l!u n did not affect the railway, as 
their liability did not depend upon the bill of lad¬ 
ing or the English Common Law, and no ques- 

ja es ^? ppel arose • A.I.R. 1935 Sind 218= 
159 Ind. Cas. 591. 


-S. 115—Recitals—Insurance—Policy. 

Where an insurance policy began by stating that 
the holder of the policy paid the Company a cer¬ 
tain sum by way of premium: 

Held, that the existence of these words in the 
policy did not prevent the Insurance Company from 
asserting that the premium had not been paid. 
A.I.R. 1934 Rang. 343 = 153 Ind. Cas. 387. 

S. 115—Recitals—Recitals are binding only on 
parties to deed. 

When a recital is intended to be a statement 
which all the parties to the deed have mutually 
agreed to admit as true, it is an estoppel upon all. 
But, when it is intended to be thc statement of 
one party only, the estoppel is confined to that 
party, and the intention is to be gathered from 
construing the instrument. Estoppel can arise 
only between the parties to the deed. A recital 
in a deed cannot operate as estoppel between a 
party to the deed and a third party. A.I.R. 1933 
Pat. 708 (2) = 149 Ind. Cas. 734. 

-S. 115—Recitals. 

If a grantor conveys property in a form actually 
and actively misleading, so that any persons read¬ 
ing the conveyance necessarily conclude that the 
grantees are the absolute owners, the grantor can¬ 
not subsequently be heard to say that this is not 
the real transaction but the grantees take on a se¬ 
cret trust not disclosed in the conveyance. A. I. 
R. 1932 P.C. 255=63 M.LJ. 418=36 M.L.W. 
761 = 1932 A.L.J. 971 = 139 Ind. Cas. 891 (P.C.). 
- S . 115—R ecitals. 

Recitals in deed—Executant is not necessarily 
estopped from denying. 96 Ind. Cas. 440=8 L. 

L. J. 291=27 P.L.R. 581=A.I.R. 1926 Lah. 
471. 

-S. 115—Representation—Recitals. 

It is not open to the grantor of a lease to show 
that the recitals in the document as to his status 
are incorrect and that on the true facts, he had no 
right to create a lease. But this does not apply 
to a person purchasing the holding leased at a sale 
on decree for arrears of rent. 43 Cal. 178=19 
C.W.N. 1077=22 C.L.J. 99=30 Ind. Cas. 898. 
-S. 115—Recitals—Effect. 

A collateral statement not concerning the direct 
purpose of a deed does not create an estoppel. 

13 C.L.J. 271 = 15 C.W.N. 976=9 Ind. Cas. 374. 

- S. 115— Recitals — Mortgage suit — Plea of 

mortgagor of invalidity of registration in wrong 
district. 

Per Semble, C.J. —The mortgagor is estopped 
from raising a plea in a suit upon his mortgage 
that though the mortgage deed recites that cer¬ 
tain properties were situate in the district in which 
the registration took place, there are really no such 
property there and that consequently the deed is 
invalid. The English cases seem to be the other 
way. (1903) 31 C. 146. 

-S. 115— Recitals — Mortgage by alienee of 

talukdar—Recital of the status of mortgagor as 
talukdar—How far mortgagee estopped from con¬ 
tending that mortgagor is no talukdar. 

Where an alienee from a Gujarat Talukdar 
mortgaged his property and the deed recited he 
was a talukdar, though the mortgagee did not 
cause that belief in him, the recital indicates no 
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more than subsequent acquiescence exmajoricnu- 
tela, on the part of the mortgagee in a precaution 
suggested by the belief already professed by the 
mortgagor and there is no estoppel. (19U2) 4 
Bom. L.R. 550=26 B. 757. 

-S. 115—Recitals—Purdanashin ladies—Docu¬ 
ment executed by—Recital that they had only a 
life interest—Effect of. 

Where in a petition by certain pardanashin 
ladies it was said that they had only a life interest 
in certain properties, that recital does not bar them 
from afterwards contending that they had an ab¬ 
solute interest in them. (1902) 6 C.W.N. 657 = 
4 Bom.L.R. 54 7 =29 C. 664=29 I.A. 132 (P. 

C.). 


45. Representation. 

—S. 115—Estoppel by representation—Repre¬ 
sentation by widow as to adoption. 

To invoke the doctrine of estoppel by represen¬ 
tation it is necessary that in acting upon it, the 
party to whom it was made shall have altered his 
position to his prejudice. It invokes a combina¬ 
tion of several essential elements, the representa¬ 
tion or statement to be acted upon, action on the 
faith of such statement and in the manner intend¬ 
ed and resultant prejudice or detriment to the per¬ 
son acting. Estoppel though a branch of the law 
of evidence is also capable of being viewed as a 
substantive rule of law in so far as it helps to 
create or defeat rights which would not exist or 
be taken away but for that doctrine. 

It was held that representations made by a 
widow contained in a statement made to the Re¬ 
venue authorities as to an adoption made by her 
on the authority of her husband were not enough 
to estop her personally from disputing the truth 
or validity of the adoption in view of the satisfac¬ 
tory explanation as to the reasons which made her 
make such a statement. 63 L.W. 952=1950 M. 
W.N. 710=A.I.R. 1951 Mad. 403= (1950) 2 M. 

L.J. 575. 

# 

* ■ S. 115—Representation—Acts or declarations 
—Intention to deceive—If necessary. 

It is quite unnecessary in order to create estop¬ 
pel that the person whose acts or declarations in¬ 
duced another to act must have been under no 
mistake himself, or must have acted with an in¬ 
tention to mislead or deceive. A.I.R. 1950 Pat 
9=29 Pat. 519. 

1 S. 115 Representation—Conduct induced by 
it different from that intended by maker—Estoppel 
if arises. ’ 


If a man either by express terms or by conduct, 
makes a representation to another of the exist¬ 
ence of a certain state of fact, he is estopped from 
denying the existence of such a state of facts al¬ 
though the other acts in a way different from the 
way intended by the maker of the representation 
I.L.R. (1949) 1 Cal. 400=A.I.R. 1949 Cal. 20. 
*S. 115— Representation—Suit for pre-emntion 

—Oral consent of pre-emptor given before sale— 

Purchaser, if can plead estoppel. 1950 N.L.J. 1 
=A.I.R. 1950 Nag. 22. 


——S. 115—Representation—Statement by decree- 

holder as to area of property in sale proclamation 
it may operate as estoppel against him. 


Where the sale proclamation embodied the state¬ 
ment as to the area of the property as made by 
the executing decree-holder and the auction-pur¬ 
chaser purchased the property on the faith of that 
statement acting to his prejudice, the statement in 
the sale proclamation would operate as estoppel 
against the decree-holder. I.L.R. (1948) 2 Ca). 
284. 

-S. 115—Representation of law—Estoppel. 

In order to operate as an estopped the repre¬ 
sentation must be of a fact and not on a matter 
of law. I.L.R. (1947) Nag. 510=A.I.R. 1948 
Nag. 110. 

-S. 115—Representation—Mortgagee bidding 

at auction sale not disclosing his mortgage—Whe¬ 
ther estopped from enforcing mortgage. 

A mortgagee bidding at an auction sale of the 
property mortgaged to him is not estopped from 
enforcing his mortgage although he had not dis¬ 
closed his mortgage at the time when he bid at 
the auction. Unlike an execution creditor, he was 
under no obligation to disclose his mortgage, and 
his bid did mt amount to any representation that 
there was no mortgage in liis favour. I.L.R. 
(1948) Nag. 133=1949 N.L.J. 12. 

-S. 115—Representation—Oral agreement for 

grant of permanent lease—Lessee actively encour¬ 
aged by lessor to erect permanent structures — 
Lease not executed—Lessor suing to eject lessee 
after expiry of limitation for suit for specific per¬ 
formance of the contract—Doctrine of part per¬ 
formance or equitable estoppel—Whether available 
to lessee—Lessee’s right to compensation for struc¬ 
tures—T. P. Act, Ss. 53-A and 108 (h). 


After an oral agreement was made between the 
plaintiff and the defendant for the grant to the de¬ 
fendant by the plaintiff of a permanent lease of 
land on certain terms, the plaintiff urged the de¬ 
fendant to erect permanent structures on the land 
and took an active part in obtaining sanction for 
them and assured the defendant that he would 
never evict him. The defendant completed the 
structures within two years of the agreement, 
(i e.) when a considerable part of the time within 
which the agreement could be enforced had yet to 
run. The defendant, however; neglected lo en¬ 
force the agreement and obtain a registered lease 
within the time limited by law. After the expiry 
of the period of limitation for a suit to enforce the 
agreement, the plaintiff sued to eject the defend¬ 
ant. ' . 


Held, ( 1 ) that the defendant could not avail 
himself of the doctrine of part performance un¬ 
der S. 53-A of the T. P. Act, as the agreement 
was not in writing; ( 2 )! that the plaintiff was not 
estopped from evicting the defendant as on the 
facts of the case there was no room for apply^S 
the doctrine of equitable estoppel the statement oj 
the plaintiff that he would not evict the defendan 
could not serve as a basis for an estoppel, as there 
was a valid agreement for a permanent lease to 
which it was referable. Further it was only a 
prorAise and thus a representation not of an exis 
ing fact but of an intention for the future; (3) that 
the defendant was not entitled to any compensa¬ 
tion for the structures erected by him but con 
remove them from the land having regard to 
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108 (h) of the T. P. Act. 50 C.W.N. 851=A. 
I.R. 1947 Cal. 353. 

—S. 115—Representation by agent — Estoppel 
against company—Insurance. 

An insurance company is estopped from taking 
up a position inconsistent with the representation 
made by their agent, which representation was in¬ 
tended by the company to be communicated to the 
assured and on the faith of which, he took out a 
policy. A.I.R. 1945 Oudh 152=1945 A.W.R. 
(C.C.> 15=1945 O.W.N. 8=20 Luck. 194. 

-S. 115—Representation. 

Where representations arc made of facts on 
which the Court acts and passes a certain order, 
that would operate as an estoppel against that 
party from contending in other proceedings that 
those facts were not true. No party can, how¬ 
ever, be estopped because of a legal argument put 
forward by his Pleader. A. I.R. 1944 Mad. 62 
= (1943) 2 M.L.J. 508=1943 M.W.N. 830=215 
Ind. Cas. 130. 

-S. 115—Representation. 

It is not necessary to invoke successfully the 
defence of estoppel that the representation should 
be fraudulent. A.I.R. 1943 Sind 177=1.L.R. 
(1943) Kar. 227=210 Ind. Cas. 35. 

-S. 115—Representation — No representation, 

no estoppel. 

No estoppel arises when no representation is 
shown to have been made and acted upon. A.I. 
R. 1942 Mad. 193 = (1941) 2 M.L.J. 877=54 
M.'L.W. 563=1941 M.W.N. 1003=201 Ind. 

Cas. 50. 

-S. 115—Representation — Wrong represen¬ 
tations to oneself, if estoppel—There cannot be an 
estoppel on a point of law. 

According to the rules of a Municipality, che¬ 
micals were liable to Terminal Tax. The Muni¬ 
cipality did not tax the defendant shopkeeper 
when he received the consignments of the chemi¬ 
cals. The Municipality subsequently sued the 
defendant to recover the tax. The defendant 
contended that as he was not taxed before, he 
concluded that he was not liable and sold his 
goods on this basis and that the Municipality was 
estopped from subsequently holding him liable for 
the tax: 

Held, that the Municipality was not so estop¬ 
ped; # 1 

Held, further that according to S. 115, Evi¬ 
dence Act, it would have to be shown that the 
Municipality had intentionally caused the defen¬ 
dant to believe that he was liable for the tax. 

If a person had been making wrong represen¬ 
tations to himself, this is no estoppel. A.I.R. 
1939 Nag. 195=1939 N.L.J. 265=183 Ind. Cas. 
443. 

-S. 115—Representation. 

It must be shdwn before a stranger building on 
land of another can be said to have an equitable 
right to possession of the land on the ground that 
the true owner stood by and allowed the construc¬ 
tion to proceed, that the stranger supposed it to 
be his own and that the true owner stood by. A. 
I.R. 1939 Nag. 7=1.L.R. (1941)' Nag. 655= 
1938 N.L.J. 418=181 Ind. Cas. 203. 


-S. 115—Representation — Estoppel by neg¬ 
ligence and representation — Conversion—Pledge 
—Railway receipt — Pledgor re-pledging it to 
another Bank—Such bank bona fide giving advan 
ces—Suit for conversion—Suit, if can be based on 
estoppel by negligence — There must be duty 
cast between the parties. 

Where the merchants, after the pledge of the 
receipt with a Bank, re-pledge the same with ano¬ 
ther who takes the pledge bona fide, no action 
for conversion can be founded on the ground of 
estoppel by the negligence or representation. The 
type of estoppel which enables a party as against 
another party to claim a right of property, which 
in fact, lie does not possess is described as estop¬ 
pel by negligence or by conduct or by represen¬ 
tation or by a holding out of ostensible authority. 
But the neglect must be in the transaction itself, 
and be the proximate cause of leading the party 
into that mistake; and also, it must be the neg¬ 
lect of some duty that is owing to the person led 
into that belief, or; what comes to the same 
thing, to the general public of whom the person 
is one, and not merely neglect of what would be 
prudent in respect to the party himself, or even 
of some duty owing to third persons, witli whom 
those seeking to set up the esToppel are not privy. 
In this case, the Bank does not owe any duty to 
the subsequent pledgee. There is no relation¬ 
ship of contract or agency. Not only is there an 
absence, both of any duty or of anything amount¬ 
ing to a neglect of usual precautions, but there is 
no ground for finding any representation. There 
is no reason for the Bank to think that they were 
representing to anybody that the merchants had 
any title to dispose of the goods. The railway 
receipts are not dangerous things; there is no 
question of arming the merchants with them. It 
is only in special conditions of fact that an estop¬ 
pel by representation can be established. The 
railway receipt, though a document of title, is; 
in form, merely an authority to take delivery of 
the goods and the possession of such a document 
contains no representation that the holder has 
any implied authority or right to dispose of the 
goods. It is clear that no plea of estoppel can be 
raised in the cases where the merchants pledged 
the goods themselves after having obtained deli¬ 
very under the railway receipt. The fact that 
first pledgee does not out his seal on the receipt 
by way of warning is immaterial, specially in the 
absence of usual practice, so that failure to adopt 
it can be charged against the party but even if it 
is, it would still be of no avail because there is no 
duty as between the parties to adopt any such 
practice. The duty may be “to the general 
public of whom the person is one.” There is a 
breach of the duty if the party estopped has not 
used due precautions to avert the risk. The detri¬ 
ment may entitle the innocent third person either 
to prosecute or to defend a claim. His identity 
may be ascertainable only by the evertt, in the 
sense that has turned out to be the member of the 
general public actually reached and affected by 
the conduct, negligence, representation or osten¬ 
sible authority. A.I.R. 1938 P.C. 52=4 B.R. 
260=1938 O.W.N. 206=42 C.W.N. 321 = 19 
P.L.T. 147=1938 A.L.J. 273=47 M.L.W. 329 
= (1938) 1 M.L.T. 268 = 66 C.L.J. 510=1Q*8 
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A.W.R. 90=1. L. R. (1938) Mad. 360=1938 M. 
W.N. 552=32 S.L.R. 313=40 Bom. L. R 713 
= 65 I.A. 75=172 Ind. Cas. 745 (P.C.). 

-S. 115—Representation. 

A mere representation of an intention cannot be 
tlie basis of estoppel. A promise made is not a 
representation of a fact. A.I.R. 1938 Cal 172 
-65 C.L.J. 590=174 Ind. Cas. 790. 

-S. 115—Representation — Mortgagor repre¬ 
senting himself to be authorised to transfer— 
Such person subsequently becoming owner— 
Mortgage, if operative against property — Mort¬ 
gagee, if bound to enquire—Estoppel. 

Where a person represents that he is authorised 
to transfer property, and mortgages such property 
such mortgage shall, at the option of the mort¬ 
gagee, operate on any interest which the mort¬ 
gagor may subsequently acquire in such property 
at any time during which the contract of transfer 
subsists. There is no obligation on the mort¬ 
gagee to enquire whether the mortgagor had any 
power to make the transfer or not. 172 Ind 
Cas. 707=41 C.W.N. 1124. 

-S. 115—Representation. 

Both parties under mistaken impression—Duty 
of Court to scrutinise connection between repre¬ 
sentation and course of conduct. 

Where both parties are under a mistaken im¬ 
pression as to their respective rights, if one of the 
parties asks the Court to believe that any conduct 
or omission on the part of the other misled the 
former party into adopting a particular course of 
action, it is necessary for the Court to scrutinise 
the connection, between the representation and 
the course of conduct alleged to have been pur¬ 
sued as a result thereof. A.I.R. 1937 Mad 1 58 

=44 M.L.W. 859=1937 M.W.N. 82=lffi tnd 

Las. 

-S. 115—Representation. 

Government letting out plot for building pur¬ 
poses—Duration of term not fixed-Governmcnt 

advancing loan for building on land by taking 
mortgage of land: * * 

Held, that the advance was not an implied re- 

?537 e ra a . t,0 399=4 Un B di R 8 33-, TM^. 

^attest" 

^mortgagor. represen,ing that propei ^ belonged 

The defendants were aware of their own rights- 
they knew the contents of the mortgage deed 
mortgaging then property in the name of another 
as h,s exclusive property, they were interested in 
the loan money, which was a good consideration 
in so far as they were concerned, and they attest¬ 
ed the deed raising no objection that they had 
share in the property TIipv a: a ey ! a( 

merely stand by Ind affowthe mola^ than 
'nth his money. By their conduct thf • t0 

aage the property and attested the^dVtha,' 
Held, that whether the 

contract or was based on estODnSMfh* 8 ^ ° n the 

operative against the defendants ’ eqUalIy 

cienaants and prevented 


them from setting up their title as against the 

mortgagee: 

Held, also that these representations were 
effective so as to prevent the subsequent 
purchase from these defendants from rais¬ 
ing the title which he had acquired, be¬ 
cause, if a man has once represented that ano¬ 
ther has a right to convey property, his represen¬ 
tations are effective to prevent any subsequent 
purchaser from him from asserting his (the sub¬ 
sequent purchaser’s) title. A.I.R. 1937 Pat 
169=17 P.L.T. 697=15 Pat. 721 = 165 Ind. Cas. 
98=3 B.R. 8. 

- S. 115—Representation— Owner of property 

clothing third person with apparent ownership 
and right of disposition—Property disposed of by 
third party — Transfer taken in good faith and 
for value. 

If the owner of property clothes a third person 
with the aoparent ownership and right of dispo¬ 
sition thereof, not merely by transferring it to him 
but also by acknowledging that the transferee has 
paid him the consideration for it, he is estopped 
from asserting his title as against a person to 
whom such third party has disposed of the pro¬ 
perty, and who took it in good faith and for value. 
If a man acknowledges that he has received the 
whole of the purchase-money from the person to 
whom lie transfers property, he voluntarily arms 
the purchaser with the means of dealing with the 
estate as the absolute legal and equitable owner 
free from every show of encumbrance or adverse 
equity and lie cannot be beard to say that he has 
not, in fact, received such purchase money. This 
principle is equally applicable to a case in which 
the beneficial ‘owner of the premises has repre¬ 
sented that someone else, being the owner there¬ 
of, lias assigned them to a third person in con¬ 
sideration of a sum of money paid by the third 
person to and received by the alleged assignor. 
A.I.R. 1935 P.C. 208=43 M.L.W. 12=1936. 
A.L.J. 111=1936 A.W.R. 207=159 Ind. Cas. 
794 (P.C.). 

“*—S. 115—Representation. 

No written* contract between parties—Defen¬ 
dants accepting in correspondence liability of con¬ 
stituents and actually sending goods towards dis¬ 
charge Estoppel, held may be founded and the 
defendants held liable. A.I.R. 1935 P.C. 154= 
1935 O.W.N. 857=69 M.L.J. 341=1935 M.W. 
N. 1149=157 Ind. Cas. 9=1 B.R. 7$8 (P.C.). 

- S. 115—Representation — What constitutes. 

For an estoppel by representation to come into 
operation, there must be a deception which has 
led the person claiming the estoppel to entertain 
a false belief about a question of fact and which 
has also led him on the faith of that belief to 
change his legal position. Where the parties in 
the suit were also parties to the deed of sale and 
it has been held as a fact that the deed of sale 
was evidence of a transaction by which the par¬ 
ties intended to transfer certain other property 
but not the property in suit as the respondent 
was a party to that transaction, it cannot be said 
™ at had been deceived about its true nature by 

v i S o « 3V, ent * conduct of the other party. A. I- 
?n« A K 739=1 935 R.D. 316=1935 A.L.J- 
964-1935 A.W.R. 766=155 Iiid. Cas. 1063. 
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- S. 115 —Representation — Absence of repre¬ 
sentation by one person to make another believe 
in certain facts. 

The principle upon which the rule of estoppel 
rests is that it would be most inequitable and un¬ 
just if a person by a representation made or by 
conduct amounting to a representation has indu¬ 
ced another to act as he would not otherwise have 
done, the person who made the representation 
should be allowed to deny or repudiate the effect 
of his former statement to the loss and injury of 
the person who acted on it. Where there has 
been no representation on the part of the defen¬ 
dants to make the plaintiff believe that she was 
really the owner of a 14 annas share in the pro¬ 
perty in dispute, there can be no estoppel against 
them when they show clearly that the plaintiff is 
in law entitled only to an 8 annas share in the 
property left by her father and not to the 14 
annas share in that property. A.I.R. 1935 Oudh 
387=1935 O.W.N. 423 = 11 Luck. 82=155 Ind. 
Cas. 23. _ 

- S. 115 —Representation—Nature of representa¬ 
tion necessary for estoppel to operate. 

In order to found an estoppel, the representa¬ 
tion must be in respect of an existing thing and 
must be clear and unambiguous. Where it is not 
shown that any representation was made by the 
plaintiff that notwithstanding the absence of any 
written permission of the Deputy Commissioner 
sanctioning a mortgage-deed, that mortgage would 
be deemed by him to be binding upon himself, no 
estoppel can be pleaded against him. 

A party cannot, by representation, any more than 
by other means, raise against himself an estoppel 
so as to create a state of things which he is under 
a legal disability from creating. A.I.R. 1935 
Oudh 121=11 O.W.N. 1571 = 10 Luck. 361 = 153 
Ind. Cas. 585. 

- S. 115 —Representation must be clear and un¬ 
ambiguous and it must be acted on by the other 
party—Cross-estoppel. 

In order to attract the applicability of the plea 
of estoppel in pais, two conditions must be fulfilled. 
In the first place, the representation whether by 
words spoken or written or by conduct upon which 
the estoppel is founded must be clear and un¬ 
ambiguous. And in the next place, there must be 
proof that such representation was acted on by 
the person to whom it was made. 

The defendants had admitted the right of plain¬ 
tiff No. 1 to maintenance, and had consented to 
maintenance being allowed to her pending the 
suit. The plaintiffs were claiming a higher right 
than that admitted by the defendants and if plain¬ 
tiff No. 1 sought execution of the decree or. the 
trial Court: 

Held, that under the circumstances, instead of 
the conduct of the plaintiff being an act amounting 
to a waiver of the right of the plaintiffs to chal¬ 
lenge the decree by way of appeal, there was clear 
notice to the defendants that execution was being 
sought pending appeal and subject to what the 
Appellate Court might decide and both the links 
in the chain of estoppel were wanting in the case. 

Held, also that even assuming that the plea of 
estoppel applied, it was rather a case of cross¬ 
estoppels. The defendants are as much estopped 


by their conduct in not raising the pica referred to 
above in the Court below and in not asserting in 
that Court that plaintiff No. 1 could not execute 
the decree during the pendency of her appeal, and 
thus putting plaintiff No. 1 to her election. A. 
I.R. 1935 Sind 142=162 Ind. Cas. 274. 

- S. 115—Representation. 

Representation need not be made to the person 
who relies upon the plea of estoppel. All persons 
who rely on the representations may claim the 
benefit of estoppel. 1934 M.W.N. 1131. 

-S. 115—Representation. 

Although S. 41, T. P. Act deals with a branch 
of estoppel, yet S. 115, Evidence Act does not im¬ 
pose upon a person, acting on the faith of a repre¬ 
sentation made to him, the same duty of making 
inquiries into the truth of the representation as is 
imposed upon a transferee from an ostensible 
owner by S. 41, T. P. Act. A.I.R. 1934 Oudh 
460=11 O.W.N. 1097 = 151 Ind. Cas. 576. 


■S. 115—Representation—Necessity of. 

_ mm 


Where there is no representation by a person, 
the plea of estoppel cannot be invoked against him. 
53 C.L.J. 222=134 Ind. Cas. 888. 

-S. 115—Representation. 

There can be no estoppel except when one per¬ 
son has, by his declaration, act or omission; inten¬ 
tionally caused or permitted another person to be¬ 
lieve a thing to be true and to act upon such be¬ 
lief. A.I.R. 1931 Lah. 598=32 P.L.R. 390= 
132 Ind. Cas. 201. 

_S. 115—Representation—Absence of. 

Person misled by mistaken legal advice and not 
by representations by another—The other is not 
estopped. 102 Ind. Cas. 639=5 Rang. 427=54 
j A 276=29 Bom.L.R. 1017=1927 M.W.N. 492 
= 39 M.L.T. 134=25 A.L.J. 713=46 C.L.T. 
126=31 C.W.N. 1078=26 M.L.W. 417=A.I 
R. 1927 P.C. 151=53 M.L.J. 71 (P.C.). 

- S. 115 —Representation. 

Where a Mahomedan widow who had one- 
eighth share, alienated property on behalf of her 
minor children but it did not appear either from 
the recitals or from evidence on record that she 
intended or contracted to transfer property, or 
any portion thereof in her own individu.il right, 

Held, the alienation was not valid to the extent 
of her share. 103 Ind. Cas. 209=A.I.R. 1927 
Nag. 290. 


_S. 115 —Representation—No question of estop¬ 
pel arises. 

P sued D for possession on the basis of the ex¬ 
piry of a lease. D claimed to be an occupancy 
tenant and the matter went up to the Privy Coun¬ 
cil While the appeal was pending D transferred 
his right to R. P therefore impleaded R as party 
in the appeal. D was ultimately declared as the 
occupancy tenant. P then instituted this suit to 
eject R as a mere trespasser. 

Held, there is nothing even remotely of the 
nature of an estoppel in this case. The plaintiffs 
neither in the petition nor in the presenting of it 
made any representation that transferees had ac¬ 
quired any title to the lands in question or were 
tenants of those lands either, with or without a 
right of occupancy. The position of the plaintiffs 
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then was and. still is that transferees were trespas¬ 
sers without any title to the possession of or inte¬ 
rest in the lands in question. 69 Ind. Cas. 134 
= 16 M.L.W. 692=31 M.L.T. 205=4 P.L.T. 
199=27 C. W. N. 461=21 A.L.J. 365=A.I.R. 
1922 P.C. 349=44 M.L.J. 723 (P.C.). 

-S. 115—Representation—Action on. 

In the absence of any evidence to prove that the 
plaintiff acted on the faith of any representation 
made by the defendant, the question of estoppel 
does not arise. 90 Ind. Cas. 124=21 M.L.W. 
551=A.I.R. 1925 Mad. 645. 

-S. 115—Representation—Adoption. 

Where, in a dispute regarding family property, 
settlement was effected between B and W (a 
female member) and property was partitioned bet¬ 
ween them and B agreed thatW would be at liber¬ 
ty to adopt any person as her son and in pursu¬ 
ance of the compromise between them W adopted 
a son. 1 

Held, that whatever the legal position as regards 
the validity of the adoption may be, B is estopped 
from questioning the adoption by W. 114 Ind. 
Cas. 711 = A.I.R. 1929 Lah. 16. 

-S. 115—Representation—Application for sanc¬ 
tion. 

Where a party led another to apply for sanc¬ 
tion to validate a sale he cannot plead that that 
sanction will not validate the sale. 77 Ind. Cas. 
275=48 Bom. 259=26 Bom.L.R. 1037=A.I R. 
1924 Bom. 119. 

-S. 115—Representation—Award. 

Where one party to the award led another to 
believe to his prejudice that he is going to abide 
by the award he is estopped from contesting it. 
The fact that he signed the award does not how¬ 
ever by itself render it more binding on him. 6 
C.P.L.R. 95, Foil. 77 Ind. Cas. 41 = A T.R 
1924 Nag. 14. 

-S. 115—Representation — By mortgagor — 

Auction-purchaser with knowledge of defect—Pro¬ 
tected . 


When a person mortgages a property falsely re¬ 
presenting it as his own, and after inheriting it 
subsequently, claims to recover the same, contend¬ 
ing that he had no right to mortgage it, the auc¬ 
tion-purchaser gets a good title even if he had 
knowledge of the facts provided the mortgage was 
unaware. 70 Ind. Cas. 385=27 C.W.N. 943= 
36 C.L.J. 78=A.I.R. 1922 Cal. 542. 


S. 115—Representation—Carrier. 

. Consignor’s agent — Representation to Railw 
and getting reduced rate thereby creates estopp< 
81 Ind. Cas. 1=46 All. 649=22 A.L.J. 645 
5 L.R.A. Civ. 396=A.I.R. 1924 All. 692. 
-S. 115—Representation—Finding 0 f. 

Finding as to representation by one includi 
another to do an act is one of fact. 90 Ind C* 

“ =AXR ' >926 Mai 39 

— — S. 115— Representation—Knowledge unnec< 

.. S , 115 does not require that a person, who 
h.s declarations or conduct induces a bel ef in t 
mmd of the o her, must of a necessity have be 
aware of h ls rights: 20 Cal. 296 (P.C ) md A 


R. 1925 P.C. 146, Foil. 106 Ind. Cas. 524=25 
A.L.J. 878=A.I.R. 1927 All. 838. 

-S. 115—Representation—Lease. 

Lessee requesting permission of lessor to build 
leasehold—Lessor informing that lease was perma¬ 
nent and that lessee had a right to build—Lessee 
building accordingly—Lessor cannot evict lessee 
on the ground that lease was not permanent. 87 
Ind. Cas. 318=52 I.A. 178=6 L.R.P.C. 119= 
1925 M.W.N. 453=23 A.L.J. 548=27 Bom.L.R. 
860= 41 C.L J. 543=2 O.W.N. 514=6 P.L T 
404=4 Pat. 707=30 C.W.N. 49=A.I.R. 1925 
P.C. 146=49 M.L.J. 48 (P.C.) 1 . 

-S. 115—Representation. 

Property taken on lease for public purposes— 
Public purposes forming part of consideration for 
lease—Lessee or his successors cannot be allowed 
to claim absolute interest. 88 Ind. Cas. 505=A 
I.R. 1925 Cal. 1233. ~ 

-S. 115—Representation—Nature of. 

In order that representation may operate as an 
estoppel, it must be representation of an existing 
fact and not of a mere intention or of future pro¬ 
mises. Estoppel does not confer any title but is 
merely a rule of evidence which prevents one party 
from denying the existence of fact which he repre¬ 
sented as existing and upon which representation 
another person has been induced to act to his de¬ 
triment. 121 Ind. Cas. 737=56 Cal. 989=A.I. 
R. 1930 Cal. 230. 

-S. 115—Representation. 

A representation that the interests of a deceased 
had devolved upon the persons making the repre¬ 
sentation is a “thing” within the meaning of S. 
115 as it is not a question of law but is mixed 
question of law and fact. 33 C.W.N. 873^A.L 
R. 1929 Cal. 819. 

— S. 115—Representation, of a mere opinion or 
of a point of law. 

No estoppel can ensue upon a representation, 
not of a fact, but of a mere opinion or of a point 

* • t ^ iere f° r e, a person alters his position; 

to his detriment; by acting on the representation 
of , ? J 7161 " 6 auestion of opinion or a matter of law 
which would be equally accessible to both the 
parties, no estoppel could arise. But where.there 
nas been a representation as to the existence of a 
act to a certain person and the latter believes it 
and acts upon it and his position is altered, so that 
e cannot be put back to his original position at 
a , at any rate, without great loss and inconveni- 
ence; estoppel will undoubtedly ensue. 110 Ind. 

« An - 885=26 ALJ - 1,ofcA - LR 
S. 115 —Representation—Promises de futuro. 

The doctrine of estoppel by representation is ap* 
plicable to some state of facts alleged at the time 
to ke.in ex istence and not to promises de futuro 
which if binding at all, must be binding as a con¬ 
tract. (1883) 8 A.C. 473, Foil. 89 Ind. Cas. 
164=A.I.R. 1926 Sind 42. 

—S. 115 —Representation — Inducing belief in 
validity of custom. 

The fact that defendant induced the belief tha 
a custom was valid is not such a belief as is refer' 
red to in S. 115 of the Act, that is to say, a belief 
m the truth of a "thing” which means a belief m 


